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It  appeared  to  the  Author  that  a  now  Dictionary  of  the  Law  would 
be  useful,  if  it  succeeded  in  presenting  a  complete  Institute  of  the 
whole  Law  of  England,  expressing  briefly,  but  without'inaccuracy 
or  meagreness,  the  rules  and  principles  of  the  Common  Law,  of 
Cliancery  Law,  of  Real  Property  or  Conveyancing  Law,  of  Mercan- 
tile Law,  of  Constitutional  Law,  and  of  Public  gr  General,  i.e.,  In- 
ternational, Law,  arranging  these  rules  and  principles,  whether  of 
doctrine,  evidence,  or  procedure,  in  lexicographical  order,  and 
w^hile  giving  prominence  to  what  is  modem,  not  ignoring  what  is 
ancient  in  the  law,  wherever  the  ancient  principles  or  phrases  were 
either  valuable  in  themselves  or  serviceable  in  explaining  the 
modem  principles  or  phrases  which  are  in  numerous  instances 
their  equivalents.  This  scheme  involving  the  observance  of  a 
double  method,  has  not  been  very  easy  to  carry  through,  but  un- 
sparing endeavours  have  been  used  towards  accomplishing  it.  In 
the  first  place,  it  was  manifest  that  if  the  dimensions  of  the  Dic- 
tionary were  to  be  convenient  (and  they  were  strictly  limited  to 
such  convenience  as  was  compatible  with  usefulness),  much  that 
^vas  old  and  totally  disused  would  have  to  be  excluded  altogether, 
and  much  more  that  was  also  old  but  not  totally  disused  would 
have  to  be  most  succinctly  expressed ;  and  in  the  second  place,  it 
was  manifest  that  the  vast  details  of  the  modem  law  would  have 
to  be  compressed  to  the  maximum  degree  in  order  to  admit  of  being 
comprised  within  the  limits  of  the  Dictionary.  Then,  in  the  third 
place,  the  iteration  of  matter,  which  was  in  danger  of  creeping  in 
through  the  combination  of  Institute  and  Dictionary,  had  to  be 
watchfuily  excluded,  and  this  want  of  iteration  compensated  by 
proper  references,  neither  too  numerous  to  be  puzzling,  nor  too 
scanty  to  be  imperfect.  Lastly,  all  that  part  of  the  modem  law 
which  could  point  to  an  historical  origin  deserved  to  keep  the 
merit  of  its  lineage  or  pedigree,  and  some  pains  have  been  taken  to 
be  just  in  this  respect.  A  table  of  contents  to  a  Dictionary  (which 
one  might  suppose  is  all  contents)  is  probably  a  phenomenon  ;  but 
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such  a  table  has  been  prefixed  in  the  present  case,  and  for  a  reason 
in  keeping  with  the  purpose  and  character  of  the  Dictionary,  that 
is  to  say,  to  serve  as  a  synopsis  to  the  Institute  of  the  whole  Law 
which  is  embodied  in  the  Dictionary,  and  at  the  same  time  to 
classify  the  whole  law  under  its  distinct  compartments,  rendering 
every  such  compartment  (as  nearly  as  might  be)  a  complete  epitome 
of  the  law  upon  that  particular  head. 

How  far  the  Author  may  be  found  to  have  accomplished  the 
purposes  (as  hereinbefore  expressed)  of  this  compilation,  he  must 
leave  to  the  judgment  of  others ;  but  without  craving  the  indul- 
gence of  the  public,  whose  servant  he  is,  and  to  whom,  therefore,  if 
he  serve  up  anything  he  should  in  all  conscience  serve  up  a  proper 
dish,  he  is  reluctant  to  acknowledge  that  an  unaccustomed  feeling 
of  diffidence  has  once  or  twice  assailed  him,  lest  his  work  should 
not  prove  so  absolutely  faultless  or  so  generally  useful  as  it  has 
been  his  wish  to  make  it.  But  of  one  thing  he  is  courageous, 
namely,  of  the  service  which  his  work  will  render  to  students  pre- 
paring for  the  bar  or  for  the  lower  branch  of  the  profession.  Of 
all  persons  who  have  to  labour  in  the  early  hours  of  life,  students 
of  the  law  are  probably  the  most  deserving  of  compassion, — ^a  com- 
passion which  should  increase  with  each  increasing  year,  inasmuch 
as  Parliament  is  annually  adding  to  the  burdens  of  their  already 
over-burdened  shoulders.  Surely,  therefore,  an  Institute  of  the 
character  that  is  here  attempted  should  prove  a  welcome  manual  to 
such.  The  student's  eye  will  also  be  materially  assisted  by  the 
style  in  which  the  work  is  printed. 

A.  Brown. 
89,  Chancery  Lane,  W,C, 
October,  1874. 
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Public  Act  of  Parliament    .      .  296 
Test  and  Corporation  Acts, 

ObjecU  of, 

Provisions  of 359 

Toleration  Act 362 

Contracts, 

A.  Generally  considered : 

Alterations    in   written   instru- 
ments, 
(a.)  Material  |  and  ac-  [  (1.)  By  party, 
(6.)  Immate-  >  cording  <  (2.)  By  third 

rial      )       as       (  person  22-23 
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Contracts — continued. 

A.  Generally  considered — continued. 
Alternative  obligations, 
First  agent  therein. 
Election  of  alternative. 
Impossibility  of  alternative  23 

Cancellation, 

Necessity  of  intention, 
.     Case  of  bonds, 
„      deeds, 

Effect  of 51 

Contracts, 

Three  classes  of, 
(1.)  Record,  which  are, 
(2.)  Specialty,  which  are, 
(3.)  Simple,  which  are, 
Characteristics  of  contracts  of 

record, 
Characteristics     of     specialty 

contracts, 
Requisites  to  simple  contracts, 
{a.)  General  or  abstract  re- 
quisites, 
(6.)  Particular  requisites, 
Cases  in  which  consideration  is 

implied. 
Cases  in  which  consideration  is 

not  implied, 
Privity  in  contracts. 
Example  of  want  of  privity     81-82 
Contracts  in  restraint  of  trade. 
Where  (a.)  Partial, 

Requisites  to  va- 
lidity, 
Where  (6.)  General, 

Reason    for     in- 
validity    .     82-83 
Contribution, 
An  incident  of  joint  contracts. 
Between  co-sureties. 
Distinguished  from  recoupment     83 

Convention 83 

Executory  and  executed, 
Distinction  between. 
Request,  implication  of,  in  150 

Frauds,  Statute  of. 
Contracts    requiting  to  be  in 
writing,  s.  4. 
(1.)  Executor's  promise, 
(2.)  Guarantee, 
(3.)  Contracts        regarding 

marriage, 
(4.)  Contracts        regarding 

land, 
(5.)  Contracts  extending  be- 
yond a  year. 
Contracts  for  goods  over  £10, 
s.  17, 
Alternative  requisites  to, 
(1.)  Writing, 
(2.)  Earnest  or  part-pay- 
ment, or 
(3.)  Acceptance    and   re- 
ceipt   .     .       165-166 
Gaming     .......   171 
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CoNTRACiB — eontmued, 
(A.)  Generally  coDstdered — oontinued. 
Good  consideration, 

Usual  XDeaning  of^ 

Under  SUtutes  of  Elizabeth  .     172 
Interpretation, 

Rules  of 193-4 

Joint  and  several       ....   196 
Obligation, 

Nature  of, 

Varieties  of 258 

Quasi  contract, 

What  is. 

Same  as  implied     ....  298 

Sunday 350 

Valuable  consideration    .      .      .  376 
Voluntary  curtesy     ....  380 ' 

See  .also   sub-title   hereunder, 
Vabibties  of  Contract. 
(B.)  Varieties  of, 

I.  Concerning  real  property. 

Abatement  of  rent       ...       2 
Auction, 

Under    30    &    31   Vict.    c. 

48 39 

Leases 210 

Vendor  and  purchaser.     .      .  376 
And  $ee  title  Real  Pboperty. 

II.  Concerning  personal  property : 
(1.)  Non-mercantile,  or  not  exclu- 
sively mercantile. 

Acceptance  and  receipt, 
Nature  of  this   requisite 

under  29  Car.  2,  c  3, 
Right  to  disapprove  .  .  5-6 

Accord  and  satisfaction, 
Nature  of  this  defence, 
Requisites  to  same, 
Availability  of  defence, 
(1.)  In  cases  of  simple  con- 
tract, 
(2.)  In  cases  of  specialty 

contracts, 
(3.)  In  cases  of  securities 
for  money, 
Impeachable  on  ground  of 

fraud 7-8 

Accounts  current  ....       8 
Account  stated, 
What  it  is, 
What  it  implies, 
Requisites  to, 
(1.)  Sum  certain, 
(2.)  Debt  present  or  future, 
(3.)  Simple    writing    or 
parol, 
Not  conclusive, 

Voidable  by  infant   ...       8 
Void  under  37  &  38  Vict. 

c.  62 187 

Acknowledgment  of  debt, 
Effect  upon  Stat,  of  Limita- 
tions, 
Requisites  to, 
(1.)  Generally, 
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Contracts — amtmued. 
(B.)  Varieties  of — corUmued, 

II.  Concerning  personal  property — con, 
(1.)  Non-mercantile — oontinued. 
Acknowledgment  of  debt — con. 
(2.)  Under  Lord    Tenter- 
den's  Act  (9  Geo.  4, 
c.  14)  .      .     .     .     10 
Acquittance, 

Deed  requisite  to, 
Impeachable  for  mistake  11 

Agent  {see  title  Principal  and 

Agent) 18 

Agistment 18 

Appraisement, 
What  b. 
True  value,  under  statute  of 

Acton  Bumell, 
Licence  of  appraisers, 
Stamp  on  appraisements, 
„      on     what    appraise- 
ments ....     29 
Apprentice, 
Who  is, 
Duties  of  master, 

„      of  apprentice, 
Case  of  infant-apprentice. 
Stamp    on     apprenticeship 

deed, 
Parish-apprentices   .      .     29-30 
Arbitration  and  award, 

What  matters  may   be   re- 
ferred, 
(a.)  By  Common  Law, 
(6.)  By  Statutes, 
What  matters  may  not  be 

referred, 
What  persons  are  competent 
to  refer, 
(1.)  Persons    beneficially 
interested. 
Exception — Partner  for 

co-partner. 
Exception — Persons  un- 
able to  contract, 
(2.)  Persons    not   benefi- 
cially interested, 
e.g.  Agents, 
„    Attorney    or    soli- 
citor. 
Submission  to  refer. 
Revocation  of  submission, 

Umpire 31 

Assumpsit, 

What  is 3G 

Award 40 

Bailment, 
Definition  of, 
Varieties  of, 
(1.)  Gratuitous  bailment. 

Liability  therein, 
(2.)  Bailment  for  reward, 
Liability  therein, 
Further  varieties  of, 
(1.)  Mandatum,whnt  it  is, 
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CONTRACTB— con^intioL 
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Further  varieties  of — con. 
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(3.)  Commodatum,   what 

it  is, 
(4.)  Mutuum,  what  it  is, 
(5.)  Pledge  or  pawn,  what 

it  is, 
(6.)  Custody,  what  it  is, 

and, 
(7.)  Carriage,  what  it  is .     41 
Baron  and  feme      ....     43 
Boarding-house, 

Liability  of  keeper  of, 
Contract  for  board  and  lodging    48 
Bond, 

What  it  is. 
Varieties  of, 
(1.)  Single,  t.^.,  simple, 
(2.)  Double,    i.e.,    condi- 
tional, 
Effect  of  condition  being  void, 
(1.)  If  condition  entire, 
(2.)  If  condition  severable, 
Case   of   alternative   condi- 
tions. 

Varieties  of 49 

Breach  of  promise  of  marriage, 
Counts  for, 

Defences  to 50 

Carrier, 
Who  is  a  common, 
Who  is  not. 

Limitation  of  liability  of     .     53 
Champerty, 
Contracts  void, 

What  not  champerty      .      .     5G 
Chattels, 

Varieties  of 59 

Chose, 

Varieties  of 61 

Consideration, 

Requisite    to    simple    con- 
tracts   78 

Copyright, 
I)efinition  of, 
History  of. 

Act  5  &  6  Anne,  c  45, 
Peiiod  for  which  it  endures, 
Registration  of, 

International  copyright.     91-92 
DebU, 

Varieties  of Ill 

Deposit 116 

Designs,  copyright  in  .      .      .117 
Earnest, 

In  Roman  and  English  Law 

compared. 
Whether  part  payment, 
Under  SUtute  of  Frauds     .    126 
En^avings 137 
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(1.)  Non-mercantile — continued. 
Guarantee, 
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(6.)  Continuing, 
(aa.)  Limited, 
(N>.)  Unlimited, 

Examples  of 173 

Horses, 
Hiring  of, 
Duties  of  hirer, 
Lien  of  stable-keeper, 

Sale  of 177 

Inns 189 

Inspezimus 191 

Interest  of  money. 
When  allowed, 
(1.)  At  Common  Law, 
(2.)  In  Equity, 
(3.)  Under  statute     .      .192 

Letters  patent 216 

Liquidated  damages, 
What  are. 
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penalty 220 

Lodging-houses      .     .     .      .221 

Ix)ttery 223 

Mandate 225 
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Requisites  to  validity  of     .   227 
Marriage,  breach  of  promise  of, 
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Meaning  of. 

Examples  of 235 
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What  is, 
Two  cases  of. 
In  Roman  Law   ....   257 

Pannage 263 
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History  of. 
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Pawnbrokers, 
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Act,  1872, 

Case  of  stolen  goods       .     .  270 

Payment 270 
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Principal  and  agent  .  .288-289 
Privity  of  contract  .  .  .  290 
Procuration      .....  292 

Promise 293 

Promissory  note  ....  293 
Quantum  meruit. 

Nature  of. 

Example  of 297 

Quantum  Talebat  ....  298 

Quid  pro  quo 299 

Ratification 301 

Rests, 

What  are. 

Case  of  mortgagees  .     .     .  313 
Sale, 

Nature  of, 

Pistingui&hed   from  Roman 
Law, 

Risk  of  thing  sold    ...  319 
Sale  on  approval     .      .      .      .319 
Sale  with  all  faulU      ...  319 
Saving  the  Statute  of  Limita- 
tions         321 

Simple  contract, 

WhatU, 

Why  so  called. 

Varieties  of 333 

Single  bond 333 

Special  damage. 

What  is, 

Mode  of  pleading      .      .      .  336 

Specialty 337 

Specification 338 

Stakeholder 339 

Submission 344 

Submission  bond  ....  344 
Submission  to  arbitration        .  344 

Tender 356 

Tenterden's  Act  (Lord), 

Codtracts  within      .      .     .357 
Trade, 

Contracts  restraining, 
(1.)  Where  restraint  general, 
(2.)  Where  restraint  partial  362 

Umpirage 373 

Usurious  contract  ....  375 

Usury 375 

Valuable  consideration  .  .  376 
Voluntary  curtesy, 

Insufificiency, 

Where  executed  at  rcrinest  .   380 
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(B.)  Varieties  o£— continued. 
II.  CoDcerning  personal  property — con. 
(I.)  Non-mercantile — continued. 
Wagery, 
Contracts  invalid, 
Statutes  against  betting      .  381 

Wages 382 

Warranty,  breach  of. 

Distinguished    from  misre- 
presentation, 

Remedy  for 383 

(2.)  Mercantile,  being  exclusively 
so. 
Acceptance, 
Nature  of, 
Occasion  for. 
Varieties  of. 
Mode  of, 
(1.)  Inland  bill,  under  1  & 

2  Geo.  4,  c.  78, 
(2.)  Foreign    bill,  under 
M.  L.  A.  Act,  1856 
(19  &  20  Vict.  c. 
97), 
General  acceptance,  what  is. 
Special  acceptance,  what  is        5 
Accidents,  insurance  against. 
Necessity  of  interest  in  as- 

sur^e. 
Full  disclosure, 

Special  stipulation   ...       7 
Adjustment, 
What  it  is, 
Rule  as  to, 

Goods  liable  to  contribute. 
Remedy  to  enforce  contribu- 
tion, 
How  adjustment  is  signified 

by  underwriter, 
Liability  of  underwriter  on 
his  adjustment     .     .     12-13 
Average  {see  also  title  Gene- 
ral Average), 
What  it  is, 
Varieties  of,  either 

(1.)  General,  which  is ;  or 
(2.)  Particular,  which  is      40 
Bankers, 

Relation  of,  to  customer. 
No  bill  in  Equity  against    .     42 
.  Bank  notes. 
Legal  tender, 

Lost  or  stolen     ....     42 
Bill  of  exchange. 
Definition  of. 
Parties  to, 
Acceptance  of, 
Indorsement  of, 
Transfer  of. 

Example  of  .      .      .      .     45-46 
Bill  of  lading. 
What  it  is. 
Mode  of  procuring 

Form  of, 
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Contracts — continued, 
(B.)  Varieties  of — continued, 

II.  Ck)nceriiing  personal  property— con. 
(2.)  Mercantile — continued. 
Bill  of  lading — continued. 
Incidents  of, 

(1.)  Indorsement, 

(2.)  Delivery, 

(3.)  Remedy  on,  18  &  19 

Vict.  c.  Ill, 
(4.)  May  defeat  stoppage 
in  transitu,  unless 
in  cases  of  fraud, 
(5.)  How   far  pledge   of, 
may  defeat  right  of 
stoppage   in   tran- 
situ, 
(a.)  At  Law, 
(&.)  In  Equity, 
(c.)  Iscountermandable    46 
Bottomry, 
What  it  is. 
Explanation  of  name, 
Incidents  of  contract, 
Reasons  for  validity  of      .       49 
Bought  and  sold  notes, 
What  are, 

Binding  upon  principals    .       49 
Brokers, 

Under  stat.  6  Ann,  c.  16, 
Under  London  Brokers  Re- 
lief Act,  1870, 
Duty  of,  to  principals  .      .       50 
Cash  note. 

What  it  is 53 

Charterparty, 
What  it  is, 
How  effected. 

Construction   of,  rules  re- 
garding. 
Dissolution  of,  modes  of. 
Remedies  on      ...     .       59 

Circular  notes, 
What  they  are, 
How  drawn. 

Proof  of  identity    ...       62 
Credit,  letter  of, 
What  is. 

Distinguished  from  a  cheque. 
Liability  on  forged  or  stolen     104 
Dead  freight  .     ...      .      .     110 

Del  credere, 

Agency 114 

Demurrage, 

What  it  denotes, 
Mode  of  calculating. 
Cases  for  no  demurrage, 
Contracts  regarding     .   114-115 
Dishonour,  notice  of  .      .      .     120 
Exchequer  bills  and  bonds    .     148 
Factors, 
Who  are. 

Their  right  to  sell  goods, 
„  pledge  goods 

152-153 
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(B.)  Varieties  of— am*inti«t 
U.  Concerning  personal  property — con. 
(2.)  Mercantile — continued. 

Flotsam 159 

Foenus  nauticum        .     .      .     159 
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What  it  is. 
Time  for  payment  of, 
(1.)  Usual  time  for, 
(2.)  In  advance,  &c.. 
Where   voyage    not    com- 
pleted, 
Recovery  of, 
(1.)  Against  shipper, 
(2.)        „      consignee, 
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all. 
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Loss  of  such  lien    .     .  169-170 
General  average, 

What  is,  and  why  so  called, 
Cases  in  which  no  right  to, 
Cases  most  usual,  of  right 

to. 
Cases  less  usual,  of  right  to. 
Things  liable  to  contribute 

to, 
Things  not  liable  to  contri- 

to 171-172 

Goodwill, 
In  what  it  consists. 
Accompanies  locality  .      .     172 
Hawkers, 

Who  are  under  50  Geo.  3, 

c.  41, 
Must  be  licensed. 
Penalty,  and  i-cmission  of .     175 
Indorsement, 
Uses  of. 

Varieties  of      ....     186 
Inland  bills  of  exchange  .      .     189 
Insurance,  or  Assurance, 
Nature  of  contract. 
Life,     distinguished     from 

marine, 
Rcquisites-to  validity  of     190-1 
Letters  of  credit  .      .      .     .     215 
Market  overt, 
What  is. 

Sales  in 226 

Note,  promissory       .      .      .     252 
Promissory  note  ....     293 

Re-exchange 306 

Respondentia, 
What  is, 

Nature  of 313 

Shipping 331 

Special  acceptance  of  a  bill  of 

exchange 335 

Stock, 
What  is, 
Interest  on. 
Bank  of  England    .     .      .     342 
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CosTRjicn^-ixmtiHued, 
(B.)  Varieties  of — continued. 
II.  Conoeming  personal  property— oofi. 
(2.)  Mercantile— oon^tttftf. 

Stock  Exchange    ....     342 
Stoppage  in  transitn, 
WhatU, 
Origin  of  right, 
When  right  arises, 
Cessation  of  right, 
Elzamples  of, 

Case  of  goods  in  warehouse, 
Under  Interpleader  Act, 
Summary  of  law    .      .  342-343 

Usance 374 

Usura  maritima   .      .      .      .375 
Warehoosing  system. 
Advantages  of^ 
Statutes  regarding.     .  382-383 

Weights 385 

ZoUverein 391 

And  see  title  AcnoNB  and 
Suns. 

CONVBYAKCINO  LaW, 
Abstract  of  title, 
Definition  of, 
Contents  of^ 

(1.)  Boots     of    title,    varieties 

of, 
(2.)  Subsequcfnt  documents  :-^ 
(a.)  In  case  of  freeholds, 
(6.)  In    case     of    lease- 
holds, 
(3.)  Births,  deaths,  marriages. 

And  proofs  of  same, 
(4.)  Charges, 
(5.)  Legacies, 
(6.)  Land-tax, 

(7.)  Sacoession-duty     .     .     .     4-5 
Abuttals, 
General  meaning  of. 
Special  meaning  of, 

Description  by  means  of   .      .      .         5 
Accruer,  clause  of. 
What  it  is. 
Simple  accruer, 

Accruer  unlimited       ....         9 
Accumulations, 
Rule  limiting  periods  for  direc- 
tions to  accumulate, 
(1.)  Before  Thellttsson  Act  (39  & 

40  Geo.  3,  c.  98), 
(2.)  Since  that  Act, 
Direction  may  be  express  or  tacit, 
And  if  tadt,  either 
(1.)  Acddental ;  or 
(2.)  Necessary, 
Excess  in  direction,  either 
(L)  Void  pro  tanto  only,  or 
(2.)  Void  m  ioto, 
According  to  the  measure  of 
the  excess. 
Disposal   of   excessive  accumula- 
tions, 
(1.)  As  to  realty. 
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CoNYETANoma  Law — ooniinued. 
Accumulations — contiaved. 

Disposal  of  excessive  accumulations 
—ooiUinued, 

(2.)  As  to  personalty, 
According  as   there   is  or 
not  a  residuary  clause. 
Exceptions  to  Thellusson  Act .     .  9-10 
Advancement, 
Power  of,  in  marriage  settlements. 
Object  of  the  power     ....       16 
Ante-nuptial  settlements  (see  title 

Marbiaoe  Settlements)      .     .      26 
Anticipation, 

Clause  o£^  in  case  of  separate  estate      26 
Appointment,  powers  of, 
Varieties  of, 

Date  of  operation,  upon  exercise  of 
Non-exclusive  powers,   37   &   38 

Vict.  c.  37 28 

See  also  title  Conveyances. 
Apprentice, 
Case  of  infant-apprentice, 
Father  or  guardian  joins. 
Reason  for  his  so  doing, 
Stamp  on  apprenticeship  deed    29-30 
Appurtenances, 

Mention  of,  in  habendum  ...       31 
Assignment  of  personal  property, 
(1.)  Of  leaseholds, 
(2.)  Of  personal  property,  purely  so, 
(a.)  In  possession, 
(6.)  Not  in  possession  .     .       36 
Attendant  terms, 

Under  Satisfied  Terms  Act  (8  &  9 

Vict,  c  112) 37 

Attorney,  power  of. 
What  it  is. 
Varieties  of, 
(1.)  Proxy, 

J2.)  Warrant  of  attorney, 
[3.)  Powers  of  attorney  properly/ 
so  called. 
Being  either  (a.)  General,  or 
(6.)  Special, 
Necessity  for  special  in  addition  to 

general. 
General    power    may    be    either 
(a.)  Limited,  or 
(6.)  Unlimited. 
Persons  capable  of  appointing  at- 
torneys. 
Persons  not  capable  of  so  doing. 
Instrument  itself^ 

Where  deed  is   necessary  and 

where  not, 
Whether    attorney    should    be 

party, 
Power  to  appoint  sub-attorney. 
Two  witnesses  to  execution. 
Matters  incident  to  power. 

What  are  incidents  and  what  not, 
Revocability  of  power, 
Irrevocable,  where  part  of  a  se- 
curity. 
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torney      37-39 
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Cognisance, 

Of  fine,  meaning  of      ...     .       66 
Cognovit  actionem, 
What  it  is. 
Requisites  to  execution  of. 

Filing  of 67 

Collateral, 

What  assurances  are  collateral  67 

Collateral  warranty. 
Clause  of. 

Distinguished    from    lineal    war- 
ranty       67 

Concord, 

In  case  of  fine 73 

Conveyances, 
What  they  are, 
•Varieties  of, 

I.  At  Common  Law, 
(1.)  Feoffments, 
Two  parts  of, 
Peculiar  utility  of, 
Its  operation, 
(a.)  Tortious, 
(&.)  Innocent, 
(2.)  Gifts, 

Peculiar  utility  of, 
(3.)  Grants, 

Peculiar  utility  of, 
(4.)  Bargains  and  sales. 
Consideration  for, 
Inrolment  of, 
(5.)  Leases, 

Peculiar  utility  of, 
What  agreements  arc 

actual  leases, 
Power  of  leasing, 
(a.)  In  tenant  for 

life, 
Ci.)  In    tenant   in 
tail, 


Convey ANCiNO  LAW'—oontinued. 
Conveyances,  varieties  of — continued. 

I.  At  Common  Law — continued, 

(6.)  Exchanges, 

Five  requisites  to, 
Effect  of  word  "  ex- 
change," 
(a.)  Before  8  &  9 

Vict,  c  106, 
(6.)  Since       that 
Act, 
(7.)  Partitions, 

Modes  of  effecting, 
(d.)  As    to    real 

estate, 
(6.)  As    to    per- 
sonal estate, 
(8.)  Releases, 

Four  varieties  of, 
Releases  in  law,  ex- 
amples of, 
(9.)  Confirmations, 
What  are. 
Requisites  to, 
(10.)  Surrenders, 

Converse  of  release. 
Varieties  of^ 
(a.)  Express, 
(6.)  Implied, 
(11.)  Assignments, 

Peculiar  utility  of, 
Bills  of  sale. 
Under  22  &  23  Vict, 
c  35, 
(12.)  Defeasances, 
What  are, 
Time  for  making, 
(a)  In    case    of 

freeholds, 
(6.)  In     case    of 
other    pro- 
perty, 
(13.)  Disclaimers, 
What  are. 
Operation  of, 

II.  Under  statutes, 

(A.)  Under  SUt.  of  Uses 
alone, 
(1.)  Covenant  to    stand 
seised. 
Consideration  for, 
Mode  of  operation, 
(2.)  Lease  and  release. 
Mode  of  operation, 
explained, 
(a.)  By      three 

stages, 
(6.)  By       two 
stages, 
(3.)  Deeds  leading  uses, 
(4.)  Deeds  declaring  uses, 
Distinction      l>e- 
tween, 
(5.)  Deeds  of  revocation 
«f  uses. 
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CoxvETAHCiNa  Law — oonttnited. 
Conrejances,  varieties  o{—<xmtmued, 
IL  Under  Statutes — ooiUiaued. 

(A.)  Under    SUt.    of  Uses 
alone — coiUmued. 
(6.)  Deeds  of  appointment, 
Explanation  of  mode 
of  operation, 
(7.)  Auj  Common  Law 
conveyance    made 
to  uses, 
(B.)   Under  other  statutes, 
(1.)  Release     under     4 

Vict,  c  21, 
(2.)  Grant  under  8  &  9 

Vict.  c.  106, 
(3.)  Disentailing      deed 
under     3    &    4 
Will.  4,  c.  74, 
Persons  who  may  exe- 
cute, 
Consent  of  protector, 
Effect  of  contract  or 

will. 
Base  fee. 

Case  of  copyholds, 
(a).  Where    estate 

is  legal, 
(&.)  Where    estate 

is  equitable, 
(c)  Consent  of  pro- 
tector. 
Case  of  bankrupts, 
Power  of  trustee  in 

bankruptcy, 
Enlargement       of 
base  fee, 
(4.)  Acknowledged  deeds 
under3&4Will.4, 
c.  74, 
Occasions  for, 
(5.)  Concise  forms  under 
8&9Vict.c  119, 

84-89 
Counterpart, 

What  is 95 

Covenants, 
What  are, 
Varieties  of, 
(a.)  Express  and  implied, 
(6.)  General  and  specific, 
(<x)  Inherent  and  collateral, 
(dL)  Joint  and  several, 
(tf.)  Beal  and  personal. 

Entered  into  with  releasee 

to  uses. 
Who  take  benefit  of, 
(/.)  Dependent  and  independent, 
Rules  for  deciding  whether 
covenant  is   .     .       102-104 
Cross  •  remainder     (see     title       Re- 

HAIUDER) 105 

Cy.pr^ 

Mode  of  validating  void  limitations, 
LimiUto 108 


CoNYETANCiNQ  LAW^-cotUmued, 
Dedi, 

Effect  of,  before  8  &  9  Vict,  c  106     112 
Deeds, 

Varieties  of, 

Material  of 112 

Defeasance 113 

Demise, 

What  is, 

What  it  implies, 

And  re-demiae 114 

Disclaimer 119 

Disentailing  assurance, 

Substituted  for  fine  and  recovery. 

Form  and  requisites  of. 

Effect  of  (a.)  where  protector  concurs, 
„      (6.)  where  protector  does  not 

concur 119 

Enure, 

What  conveyances  enure  .   139 

Escrow, 

What  is  ........  141 

Exception, 

What  is. 

How   distinguished   from    reserva- 
tion      148 

Exchange 148 

Exemplification 150 

Feoffment 154 

Fine, 

What  was  its  nature, 

Its  principal  uses. 

Modem  substitute  for    .  .158 

Gift 172 

Grant 174 

Habendum, 

What  is, 

Office  of 174 

Identity, 

Of  parcels,  how  proved  .  .     .181 

Indemnity, 

Deed  of, 

Occasion  for 185 

Indenture 186 

Insolvent, 

What  is, 

Effect  of 189 

Leading  a  use, 

Meaning  of .209 

Lease 210 

Lease  and  release 210 

Marriage  settlements 228 

Memorial  of  deeds 233 

Messuage 236 

Mines  and  minerals. 

Grant  of. 

Exception  of, 

When  right  to  cause  a  subsidence 

238-239 
Ministerial  powers.      .  239-240 

Mitter  le  droit. 

Form  of  release 241 

Pass,  to 269 

Poll 280 

Power  of  appointment       ....  283 
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Ck)NVETANOiNa  Law — continued. 
Premises, 

True  meaning  of, 

Common  meaning  of  ...  .  285 
Proclamation  of  a  fine  ....  292 
Proviso, 

What  is, 

Example  of 295 

Quit  claim .299 

Raising  a  use 301 

Recital, 

What  is. 

Object  of. 

Effect  of  .      .  303 

Recite,  to 303 

Recovery, 

Origin  of,         , 

Operation  of, 

Abolition  of,- 

Modem  substitute  for    ....  304 

Reddendum 306 

Reddition 306 

Registry  of  deeds, 

Counties  in  which. 

Proposed  extensions       ....   307 

Release 3Q8 

Release  to  uses 308 

Reservation, 

What  is. 

Distinguished  from  exception    .     .  *313 

Re-settlement 313 

Revocation,  power  of 316 

Rider 816 

Sale,  bill  of 319 

Schedule 321 

Secondary  conveyances. 

What  are, 

Example  of 323 

Settlement,  deed  of 328 

Settlement  of  personal  estate. 

Nature  of. 

Interests  under,    * 

Usual  clauses 328 

Settlement  of  real  estate, 

Nature  of. 

Varieties  of, 
(1.)  Strict, 
(2.)  Not  strict. 

Interests  under. 

Usual  clauses  in 328 

Several  covenant 330 

Surrender 352 

Surrender  of  copyholds, 

Mode  of  making, 

Not  necessary  in  all  cases    .  .  352 

Tenendum 357 

Testatum 360 

Warrant  of  attorney 383 

Yielding  and  paying 391 

And  see  title  Real  Property  Law. 
Courts, 
I.  Varieties  of, 

Archbishop,  Court  of      ...     31 
Archdeacon,  Court  of  .  31 

Arches,  Court  of       ....     32 


PAGE 

Courts — oonHnued. 

I.  Varieties  of— oonHnued 

Augmentation,  Court  of .  .40 

Bail  Court, 

Its  special  jurisdiction  .     41 

Bane,  sitting  in, 

Distinguished  from  sitting  at 

NisiPrius 42 

Chancery,  Court  of, 
Its  jurisdiction, 
(1.)  Ordinary,  including, — 
(2.)  Extraordinary,  includ- 
ing     57 

Cinque  ports 62 

Circuits, 
What  are, 

Statutes  regulating. 
Present  number  of      ...     62 
Civil  side, 

Division  on  assizes, 

Menning  of 64 

Commission 69 

Commissions  of  Assize  ...  69 
Commission  of  Charitable  Uses  .  69 
Commission  of  Delegates  .  .  69 
Commission  of  Lunacy, 

The   appointment   and  duties 

of, 
Masters  in  Lunacy       ...     70 
Commission  of   Oyer  and  Ter- 
miner       70 

Commission  of  the  Peace      .  •  .     70 

Common  Bench 71 

„        Pleas 71 

Commune  Concilium  Regni  An- 

gliiB 71 

Conscience,  Courts  of. 
What  are. 

Sittings  of,  and  procedure  in  .     78 
Consistory, 
Where  held. 

Judge  of 79 

Council,    the    King's  (^see    title 

Constitutional  Law)    .     .     94 
Counties  Palatine, 

Their  privileged  jurisdictions.     95 
County  Courts, 
Their  origin, 

Their  present  constitution. 
Their  jurisdiction, 
(a.)  At    Common     Lawj^ 

Heads  of, 
(6.)  In  Equity, — Heads  of, 
(c.)  Miscellaneous   .     .     95, 96 
Courts  of  Justice, 
(1.)  In  Anglo-Saxon  times, 
(2.)  In  Anglo-Norman  times. 
Numbers  of, 
Evolution  and  growth  of, 
Distinct  jurisdictions  of, 
(3.)  Under    Judicature    Act, 
1873, 
(a.)  High  Court  of  Justice, 
Constitution  of. 
Jurisdiction  of, 
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Courts— contimied, 

L  Varieties  of — ooniwued. 

CoxirU  of  Justice — oontirated. 
(6.)  Court  of  Appeal, 
Constitution  o£^ 
Jurisdiction  of^ 
(c)  Proposed    Intermediate 

Court  of  Appeal    .  96-100 

Court  Baron 100 

Court  of  Conscience  ....   100 
Court  of  Hustings, 

Its  jurisdiction  .     .101 

Court  Leet 101 

Court  of  Marshalsea  ....  101 

Court  Martial 101 

Court  of  Record, 

What  is 101 

Court  of  Requests      ....  101 

Court  of  ReTiew 102 

Court  of  Star  Chamber, 
Origin  of, 
Members  of, 
Jurisdiction  of. 

Abolition  of 102 

Court  of  Lord  Steward  of  King's 
Household, 
Its  jurisdiction       .      .      .      .102 
Courts  of  Principality  of  Wales, 
Their  constitution. 
Their  abolition     ....     101 
Courts  of  the  Universities, 
Their  privileges, 
Their  modes  of  procedure. 

Alterations  in 102 

Courts  at  Westminster, 

Occasion  of  fixation  of .  .102 

Crown  Court 105 

Crown  Office 106 

Duchy  Court  of  Lancaster  .125 

Exchequer,  Court  of. 
Its  origin. 
Its  jurisdiction. 
Alterations  by  2  Will.  4,  c.  39, 
Alterations  by  5  Vict.  c.  5     14S 
Exchequer  Chamber, 
Its  origin. 

Its  resuscitation     ....   149 
Folk^mote, 
What  it  was. 

Its  supremacy  over  the  Legis- 
lature even 159 

Hanaper, 
How  distinguished  from  Petty 

Bag 175 

High  Commission, 
Origin  of  the  Court  of, 
Occasion  for, 
Its  jurisdiction, 
Procedure  in, 
Abuses  of, 
Abolition  of      .      .      .       176-177 

Hundred  Court 179 

House  of  Lords, 

Us  original  jurisdiction, 
Its  origin, 


PAOS 

CoimtB — oontmusd, 

1.  Varieties  of — continued. 

House  of  liords,  its  original  juris- 
diction— continued. 
Its  desuetude, 
Its  extinction. 
Its  appellate  jurisdiction. 
Its  origin 

Its  establishment     .      .     .   178 
Inferior  Courts, 

What  are "  188 

Inns  of  Court, 
Their  numbers, 
Their  uses. 
Their  members. 
Distinguished    from    Inns    of 

Chancery 180 

Itinerant 195 

Justices 203 

Justices  of  Assize      ....  203  ' 

„        in  Eyre 203 

„  of  the  Forest  .  .  .203 
„  of  Gaol  Delivery  .  .  203 
„  of  the  Hundred  .  .  .203 
„  of  the  Jews  ....  203 
„  of  Labourers  .  .  .  203 
„  of  Nisi  Prius  .  .  .  204 
„  of  Oyer  and  Terminer  .  204 
„        of  the  Peace       .      .      .  204 

King's  Bench 205 

Lord  Mayor's  Court 
Style  of. 
Judge  of, 
Jurisdiction  of       ....  222 

Maiden  assize 223 

Manor, 

Courts  of 225 

Marshalsea 230 

Marshalsea  Prison      ....  230 

Military  Courts 238 

Nisi  Prius, 
What  Courts  are, 
How  distinguished  from  Crown, 
„  „  from  Banc  .  250 

Opening  commission  ....  260 

Oyer 262 

C^er  and  terminer     ....  263 

Pension 272 

Petty  Bag  Office 277* 

Petty  session 277 

Plea  side         278 

Portmote  or  Portmoot     .     .     .281 
Practice  Court,  Queen's  Bench, 
What  is, 

Functions  of 284 

Queen's  Bench,  Court  of       .      .  299 
Queen's  Bench  Prison      .     .     .  299 

Quorum 300 

Record,  Courts  of, 
What  are, 

Characteristics  of  .      .      .      .  303 
Requests,  Court  of     .      .      .      .'312 
Review,  Commission  of   .      .     .  315 
Review,  Court  of, 
Its  uses, 
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CounTS — continued. 

I.  Varieties  of — continued. 

Review,  Court  of — continued. 

Modern  substitute  for  .      .      .315 

Rolls  Court 317 

Session, 

Varieties  of, 

Uses  of  each 327 

Sessions  for  Weights  and  Measures  328 

Sherirs  Court 330 

SheriflTsTourn 330 

Shire-mote 331 

Sittings 333 

Sittings  at  Nisi  Prius      ...   333 

Sittings  in  Banc 333 

Slip 334 

Spiritual  CourU 338 

Stannary  Courts 339 

Star  Chamber, 

Origin  of, 

Reorganisation  of. 

Jurisdiction  of, 

Utility  of, 

Abuses  of, 

Abolition  of      .     .     .       339-340 

Stewartry 342 

Suit 348 

Suitors'  Fund  in  Chancery, 

(1.)  Before  1873, 

(2.)  Since  1873  ....  349 
Superior  Courts  .....  350 
Upper  Bench,  Court  of    .     .     .  373 

Verge .378 

Ward-mote 382 

Wards,  Court  of 382 

Wittenagemote 388 

See  also  title  Eoclesiastical 
Law,  sub-title  Courts. 

II.  Members  and  officers  of, 

Accountant-General, 

Origin  of. 

Extinction  of 8 

Advocates, 

General  signification. 

Special  signification  .  .  .17 
Articled  clerks, 

Who  are, 

Restriction  as  to  numbers  of  .     34 

Assessor 34 

Associate  Jndge, 

Origin  of. 

Appointment  of, 

Hi&  clerks, 

His  duties. 

His  disabilities  ....  36 
Attorney-at-Law, 

Who  is. 

Distinguished   from    ordinary 
attorney. 

Must  have  been  articled  clerk, 
„         ,^        admitted, 
„  taken  out    annual 

certificate, 

Agreements  rcg<irding   future 

costs 37 

Attorney-General       ....     30 


TAQK 

Courts — continued. 

II.  Members  and  ofHcers  of — amtinued. 
Bailiff, 
Varieties  of. 

Sheriff's   bailiffs,  being  either 
(1.)  Bailiffs  of  hundreds ;  or 
(2.)  Bailiffs,  special.      .      .     41 
Barrister, 
Who  is. 

How  controlled  professionally. 
His  fees, 
How  different  from  conveyancer 

or  special  pleader, 
His  immunities, 
(1.)  Negligence, 
(2.)  Privileges, 
His  liability  for  contempt  of 

Court 43 

Bencher, 
His  rights. 
His  mode  of  selection. 

His  duties 44 

Chancellor, 
Varieties  of, 
(1.)  Lord    Chancellor,     hia, 

functions, 
(2.)  Chancellor  of  Duchy  of 
Lancaster, 
Present    constitution 
of 
(3.)  Chancellor    of   diocese, 

— ^his  functions, 
(4.)  Chancellor  of  Exchequer, 
— his  functions, 

Under       Judicature 
Act,  1873 .      .     56-57 
Chirographer  of  Fines     .     .     .61 
Clerk  of  the  Assize 

Who  he  was 65 

Clerk  of  the  Crown        ...     65 
Clerk  of  the  Hanaper,  or  Hamper, 

Who  he  is 65 

Clerk  of  the  Peace, 
Who  he  is. 

His  duties 66 

Clerk  of  the  Petty  Bag, 
Who  he  is, 
His  duties. 

Their  desuetude     ....     66 
Coif, 

Distinguishing  mark  of   ser- 
jeants-at-law     ....     67 
Common  Serjeant      ....     71 
Counsel, 
Who  are 94 


Crier     .... 
Cursitors, 

Who  were 

Why  so  called  . 
Custos  Rotulorum 
Disbar       .... 
Elisors  (see  title  Juries). 
Equity  draftsman 
Escheator  .... 
Examiner, 

Two  officers  in  Chancery 


104 


106 
107 
119 
135 
139 
141 

148 
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CorRTS — continued, 
IL  Members  and  officers  of — continued, 
Head-Borough, 

His  modem  representAtive       .  175 

Hundredors 179 

loquisitors 190 

'King's  Counsel 205 

Lord  ChaDcellor 222 

Lord  Mayor 222 

Marsha], 

Varieties  of 229 

Master 230 

Master  in  Chancery 

Abolition  of 230 

Master  of  the  Faculties   .      .      .231 

Master  of  the  Rolls   ....  231 

Masters,  Common  Law  Courts    .  231 

Mediators  of  Questions    .            .  232 

Messengers      ......  236 

Notary 252 

Outer  Bar 262 

Panier 263 

Parliamentary  Agents      .            .  264 

Port-Reve 281 

Proctor 292 

Paisne 296 

Queen's  Advocate 299 

Readers 301 

Recorder 304 

Registrar, 

Varieties  of 307 

Remembrancers, 

Varieties  of 309 

Rings,  giving 317 

Scrivener 322 

Secondary 323 

Serjeant, 

Varieties  of, 

Privileges  of. 

Judges  were  made  ....  326 

Servitors  of  bills       ....  327 
Sheriff, 

Origin  of, 

Duties  of, 

Election  of 330 

Silk  Gown 332 

Six  Clerks, 

Their  duties. 

Modem  substitutes  for             .  333 
Solicitor, 

Distinguished      from     Attor- 
ney, 

Under  Judicature  Act,  1873    .  335 

Steward 342 

Stuff  Gown 344 

Tipstaff 361 

Tubman 372 

Usher 374 

Utter  Bar 375 

Utter  Barristers 375 

Verderor 377 

Warden 382 

ill.  Sonrt^s  of  Law : 
Abridgments, 

Bloet  noted 4 


CounTS — continued. 

II L  Sources  of  Law — contmtted. 
Almanack, 

Reference  to      .      .      . 
Dome-book, 
Date  of, 

Contents  of       .     .      . 
Domesday-book, 
Date  of, 

Contents  of       .      .     . 
Leading  Cases, 

Collections  of   .      .      . 
Oleron,  Laivs  of    .      .      . 

Pandects 

Prerogative  Law  . 
.Saliqne  Law    .... 

Statute      

Statutes 
(1.)  Ecclesiastical, 
(2.)  Non-Ecclesiastical 
Statutes  at  Large, 
(1.)  Ancient  Statutes, 
(2.)  Modern  Statutes  . 

Year-Books 

And  see  title  Common  Law,  sub- 
title General  SOURCFS  OP. 
IV.  Times,  &c.,  computation  of. 
Age, 

Twelve  years 
Fourteen  years 
Twenty-one  years 
Nine  years 
Twelve  years 
Fourteen  years 
Twenty-one  years 
Day"  on  which  year  is  com- 
plete     

Day 

Dies  non  juridicus  .... 
Distance, 

How  measured    .... 
Infants,  age  of, 

Different  ages  for  different 

purposes, 
Age  of  seven  years, 
Age  of  fourteen    years    in 

males, 
Age     of   twelve    years    in 

females, 
Age  of  twenty-one  years, 
Age  of,  completion  of    . 
Ireland, 
Not  beyond  seas,  for  what 

purposes, 
No  service  of  English  sum- 
mons in, 
What  statutes  eitend  to 
Limitation, 

Statutes  of 

Month 

Night, 
(I.)  At  Common  Liw, 
(2.)  Under  Larceny  Act 

Non-age 

Terms 3.'i8 
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123 


123 

209 
260 
263 
286 
319 
340 


340-341 


341 
391 


case  of 
males, 

case  of 
females. 


18 
110 
118 

121 


187 


195 

218 
243 


250 
251 
359 
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Courts— oon/mucrf. 

IV.  Times,  &c.,  computation  of — con. 
Time, 

(1.)  Beckoning  days, 
(2.)  Reckoning  months  860-361 
Time  out  of  mind  .      .      .      .361 

Vacation 375 

Wales, 

Its  conquest  bj  Edward  I., 
Its  annexation  by  Henry  VIII., 
Its  president  and  council, 
Included  in  England, 

Its  circuits 382 

Wapentake 382 

Year 390 

Yule 391 

Criminal  Law, 
(A.)  Considered  generally : 
Crime, 

Definition  of. 

How  distinguished  from  tort.   104 
Criminal  Law, 
Criminals,  their  degrees, 
Crimes,  their  varieties, 
Modes  of  procedure, 
Appeals  in, 

(1.)  Cases  of  misdemeanour, 
(2.)  Cases  of  felony      .  104-105 

Felony 154 

Malice, 
Definition  of, 
Varieties  of, 
(1.)  In  law, 
(2.)  In  fact, 
(a.)  Personal, 
(6.)   General.     .      .     .224 

Misdemeanour 226 

Offence 259 

And  see  sub-title  hereunder 

OFFENDER& 

(B.)  Considered  particularly : 
I.  Offences, 

Abandonment  of  children    .       I 
Abduction, 

Females  generally  on  ac- 
count of  their  fortunes. 
Females  under  age  of  six- 
teen years, 
Females  under  age  of  four- 
teen years  .      •      .      .       3 
Abortion, 

By  female  herself. 

By    person    other    than 

female, 
Supplying  medicine  or  in- 
strument for. 
Whether  woman  must  be 

quick 4 

Absconding  of  bankrupt      .       4 
Absconding    of    liquidating 
debtor ......       4 

Adulteration  of  meats    and 

drinks 15 

Advertisements  of    reward 
for  stolen  property     .     16-17 


PAGE 

Criminal  Law — continued. 
(B.)  Considered  particularly— <xm^mu«l. 
1.  Offences — continued. 

Aflray 18 

Animals, 

Damaging  cattle  or  sheep     25 
Apostacy, 
How  it  differs  from  heresy, 
Statutes     under     which 

punishable,  • 

Time  for  laying  informa- 
tion. 
Time  for  prosecuting  same. 
Punishment  for    .     .     .     26 
Arson, 
Two  varieties  of,  anciently, 
either 
(1.)  felony,  or 
(2.)  misdemeanour, 
One    variety   of,  at  pre- 
sent, 
Punishments    for,    either 
(1.)  capital,  or 
(2.)  not  capiUl .     .     34 
Assault  and  battery, 

What  is  an  assault  simply, 
What  is  a  battery  simply. 
What  is  an  assault  and 

battery. 
Misdemeanours  at  Common 
•    Law, 
Felonies  by  statute,  where 

aggravated, 
Remedy  for,  either 
ri.)  action,  or 

(2.)  prosecution      .      .     34 
Assembly,  unlawful, 

What  is 34 

Attempt, 
Definition  of. 
Negative  examples, 
Conviction  for  attempt    .     37 
Baiting  animals        ...     41 
Barratry, 
In  what  it  consists     .     .     43 

Battery 44 

Bawdy-house,  keeping  of    .     44 
Bigamy, 
What  is, 

Offence  is  a  felony, 
Punishment  for    .     .     .44 
Birth,  concealment  of, 

A  misdemeanour  .     .     47-48 
Blasphemy, 
What  is, 
Prosecution  for. 
Punishment, 

limit  of  time  for  prosecu- 
tion of  48 

Brawling, 

Time  for  prosecution  for, 
Jurisdiction  regarding. 
Formerly  in  Ecclesiasti- 
cal Courts, 
Now  before  justices      .     49 
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Crdhnal  "Law-— continued, 
(B.)  Considered  particularly — continued, 
L  OffeiKxs — oontinued. 
Bribery, 

In  what  the  offence  con- 
sists. 

Effect  of,  at  elections  .  50 
Brothel, 

Statutes  for  repression  of, 

Informants  against     .      .     50 

Buggery 50 

Burglary, 

What  is. 

Punishment  for  .  .  .  50 
Carnally 'knowing  ...  53 
Cattle, 

Selling  diseased  ...  53 
Challenge  to  fight. 

What  offence. 

How  punishable, 

Words  of  aggrayation  .  55 
Chance-medley, 

What  is 57 

Chaud>medley, 

What  is 60 

Cheating, 

What  offence,  ^ 

Varieties  of  ....  60 
Child-stealing, 

Under  24  &  25  Vict,  c  100  60 
Chloroform, 

Administering  with  felo- 
nious intent. 

How  punishable  .  .  .61 
Christianity, 

Bringing  contempt  on  .  61 
Combinations  of  workmen. 

When  criminal. 

When  not 69 

Compounding  felony      .     .     72 
Conspiracy, 

Definition  of, 

Varieties  of, 

What  degree  of  offence    .     79 
Corrupt   practices   at   elec- 
tions     94 

Deer, 

Pursuing, 
(a.)  In  uninclosed  forest, 
(6.)  In  inclosed  forest  .   113 
Embezzlement, 

Definition  of^ 

How  distinguished    from 
larceny. 

Quality  of  offence, 

Punishment  of  offence, 

Joinder  of  several  offences  136 

Embracery 136 

Extortion 151 

Forcible  entry. 

What  it  consists  in     .      .159 
'      Forestalling, 

Regulation  of .      .      .      .160 
Forgery, 

(a.)  At  Common  I^w, 
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CunnNAL  Law — contmued. 
(B.)  Considered  particularly— <on^nu^. 
I.  Offences— -con^uMT. 
Forgery — continued, 

(6.)  Under  24  &  25  Vict. 

c  98    .      .      .      .160 
Heresy, 

What  it  consisted  in, 

Punishment  for. 

Desuetude  of  .  .  .  .  176 
Highway, 

Obstruction  of  .  .  .  177 
Homicide, 

Varieties  of  ....  177 
House-breaking  ....  178 
Incendiarism  .  .  .  .183 
Indecent  assault .  .  .  .  185 
Indecent  exposure  .  .  .185 
Indecent  prints  .      .      .      .185 

Leese  majesty 205 

Larceny, 

Definition  of. 

What     was     grand,     or 
petit. 

Abolition  of  that  distinc- 
tion, 

What  is  simple,  or  com- 
pound, 

Statute  law  of     .      .      .  207 

Libel 217 

Mayhem 223 

Maintenance 224 

Manslaughter  ....  226 
Misprision  .....  240 
Murder, 

Definition  of. 

Malice  in, 

Principle  of  B,  v,  Crispe.  246 
Perjury, 

Definition  of. 

Under  statutes. 

Punishment  for. 

Evidence  to  convict  for  .  274 
Petty  larceny  .  .  .  .277 
Petty  treason  .  .  .  .277 
Praemunire, 

Offence  of, 

Statute  of       ....   284 

Rape 301 

Receiving  stolen  goods  .      .  303 

Regrating 308 

Riot 317 

Robbery 317 

Sacrilege 319 

Scandalum  magnatum  .  .321 
Simple  larceny   ....  333 

Smuggling 334 

Sodomy 335 

Stealing 342 

Stealing  an  heiress  .  .  .  342 
Subornation  of.  perjury, 

Nature  of  offence, 

Punishment  of      .      .      .  345 

Suicide 348 

Taking,  felonious      .  .   354 
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Criminal  Law— con^tnutfc?. 
(B.)  Considered  particularly — continued, 
I.  Offences — continued. 

Theft 360 

Theft-bote 360 

Trades-unions 

Statutes  regarding  .  .  363 
Treason, 

Varieties  of, 

Acts  constituting, 

Statutes  regarding  .  .  364 
Unlawful  assembly  .  .  .  373 
Witchcraft, 

What  is. 

Punishment  for    .      .      .  389 

II.  Offenders, 

Abettors  (^see  title  Aidebs 

and  Abettors)       .     .       3 
Absconding  debtor,  under 

Debtors'  Act,  1869       .       4 
Accessary, 
Definition  of, 
Varieties  of,  according 
as,  either 
(1.)  Before  the  fact,  or 
(2.)  After  the  fact, 
Trial   of  accessary  be- 
fore the  fact, 
Trial      of      accessary 

after  the  fact, 
Punishment    of    acces- 
sary before  the  fact. 
Punishment    of   acces- 
sary after  the  fact    .       6 
Accused,  the  general  name 
'  for  defendant  in  crimi- 
nal cases      ....     10 
Aiders  and  abettors, 
Definition  of, 
In  cases  of  treason. 
In  cases  of  misdemea- . 

nour. 
In  cases  of  felony. 
Requisites  to  being      .     19 

Approver 31 

Culprit, 

Etymological    meaning 

of 106 

Felo  de  se, 

Who  is 154 

Juvenile  offenders       .      .  204 

Mute 247 

Principal  and  accessaiy, 
Distinction  between. 
Accessary     before    the 

fact, 
Accessary  after  the  fact  288 

III.  Defences  to  criminal  prosecu- 

tions, 

Alibi, 

What  it  is, 

Its  conclusiveness. 

Proof  of  false  alibi        .     20 

Auterfois  acquit   ...     40 
„        attaint   ...     40 
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Criminal  'LKvr— continued. 
(B.)  Considered  particularly — continued. 

III.  Defences  to  criminal   prose- 

cutions— continued. 
Auterfois  convict ...     40 
Clergy,  benefit  of, 

What  it  was, 

Its  abuse, 

Its  abolition  . .  .  64-65 
Drunkenness, 

To  what  extent  a  de- 
fence       .      .      .      .125 

Insanity 190 

Justification  ....  204 
MoUiter  manus  imposuit  242 
Not  guilty. 

Effect  of  this  plea. 

Propriety  of  pleading  252 
Se  defendendo ....  323 
Son  assault  demesne  .     .  335 

IV.  Procedure, 

Conviction, 
What  is, 
Record  of. 

Removal  of  .  .  89-90 
Coroner, 

How  appointed,  * 

Office  and  duty  of  92-93 
Coroner    of  the    King's 

house 93 

Criminal  information. 
Cases  for,  and  grounds  of, 
Discretionary, 
Right     of     Attorney- 
General   .     .     .      .104 
Crown  office    .     .     ,     .106 
Crown  paper        .     .     .106 
Ignoramus, 
Use  of, 

Example  of  *  .  .181 
Indictment, 

What  is 186 

Information, 

Occasion  for  .  .  .188 
Joint  indictments       .      .197 

Overt 262 

Summary  convictions      .   349 
See  also  title  Police  ; 
title  Procedure,  sub- 
titles Practice  and 
Trial,  Modes  of  ;  and 
title  Punishments. 
Divorce  Law, 
Adultery, 

On  part  of  wife, 

„        husband       .      .      .      .      16 
Alimony, 
What  it  is. 

Allowed  pending  suit  for  divorce, 
Perpetual  alimony, 
Statement  of  husband's  sources  of 

21 


mcome 
Citation 
Condonation, 
Defence  to  suit 
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Divorce  LA^r— continued. 

CoDJQgal  rights,  restitation  of, 
Mode  of  suing  for, 
Grounds  of, 
What  are  bars  to,  and  what  are  not    78 

ConniTance 78 

Contentious  jurisdiction    ....     81 
Criminal  conversation, 

Petition  in  lieu  of,  for  damages      .   104 
Divorce, 
Varieties  of, 

(a.)  Before  21  &  22  Vict.  77, 
(6.)  Since  that  Act, 
Grounds  of, 
Capacities  of  divorced  persons  .      .122 

Intervener 194 

Jactitatiion, 

Of  marriage,  what  is  .      .196 

Vinculo  matrimonii 380 

Ecclesiastical  Law, 
I.  Persons: 

Abbat  or  Abbot, 
Varieties  of. 
Origin  of. 

Suppression  of 2-3 

Advocates, 

Original  name  for  patrons       .     17 
Alien  priories. 
What  they  vere. 

Their  extinction      ....     20 
Apparitor, 

A  sort  of  bailiff      . '    .      .      .     26 
Archbishop, 

What  constitutes, 
His  duties, 
(1.)  Episcopal, 
(2.)  Archiepiscopal, 

Appeals  to 31 

Archdeacon, 

What  constitutes, 

His  jurisdiction      .      .      .     31-32 
Bishop, 
What  he  is, 

His  jurisdiction  and  how  exer- 
clsed  .......     48 

Chapter, 
What  is, 
Is  a  corporation, 

Its  duties 57 

Churchwardens, 
What  they  are, 

Their  number,  and  how  elected, 
Their  duties      .....     62 
Clergymen, 

Their  exemptions, 
Their  disabilities. 

Their  subjection  to  Canon  Law     65 
Coromendators, 

Who  they  were      ....     69 
Commissary, 

His  jorisiliction      ....     69 
Custos  of  the  Spiritualities  .      .107 
„  „    Temporalities  .      .108 

I>e.m, 
Who  is. 
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Ecclesiastical  Law— contmueJ. 

I.  Persons — continued. 

Dean — continued. 

Varieties  of, 

(1.)  Old  foundation, 
(2.)  New  foundation      .      .110 
Ecclesiastical  Commissioners, 

How  constituted. 

Their  functions      .      .      .      .130 
Incumbent, 

Requisites  to  complete       .      .185 

Metropolitan 237 

Official  principal. 

Who  was. 

His  Court, 

Modern  representative  of  .     .  259 

Ordinary 261 

Ordinary  of  Newgate  .      .261 

Parson 265 

Parson  imparsonee     ....   265 

Patron 270 

Prebend 285 

Prebendary 285 

Presentee  ....;..  286 
Primate  of  All  England,   . 

Who  is. 

His  ancient  jurisdiction. 

His  present  jurisdiction     .      .  288 

Procurator 292 

Promoters 293 

Rector 305 

Rural  deans 318 

Sidesmen 331 

SuffrJigan 348 

Surrogate 352 

Vicar, 

Who  is. 

Distinguished  from  parson       .  378 
Vicar-General, 

His  jurisdiction      ....   378 

II.  Courts: 

Archdeacon, 

His  Court 31-32 

Arches,  Court  of. 
Origin  of  name, 
Present  constitution  of, 
Its  jurisdiction, 
(1.)  Appellate, 

(2.)  Original      ....     32 
Augmentation,  Court  of, 

Origin  of 40 

Consistory, 
Where  held. 

Judge  of 79 

Court,  Christian 100 

Court  of  Delegates     ,      .      .      .100 
Courts,  Ecclesiastical, 
Causes  cognizable  in, 
Numbers  of, 

(1.)  Archdeacon's  Court, 
(2.)  Consisto]#Coart, 
(3.)  Court  of  Arches, 
(4.)  Court  of  Peculiars, 
(5.)  Prerogative  Court, 
(6.)  Court  of  Delegates, 
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EocLEBiAsncAL  Law — continued, 
II.  Courts — continued. 

Courts,  Ecclesiastical — cont, 
Knmbers  o{—contimied. 
(7.)  Commission  of  Review 

100-101 


III. 


Court  of  Peculiars    . 

.      .    101 

Ecclesiastical  Courts 

.      .  131 

Ollicial  principal. 

Modem  representative 

of      .  2o9 

Peculiar, 

What  jurisdiction  was 

.      .  271 

Plenary  causes. 

Distinguished  from  summary  279 

Prerogative  Coort    .     . 

.      .  286 

Forms: 

Admission     .... 

.      .     15 

Appropriation  of  benefice 

.      .     30 

Collation  to  a  benefice   . 

.     67-68 

Degradation, 

How  more  severe  than 

depo- 

sition     .... 

.     .  113 

Deprivation  .... 

.     .  116 

Faculty, 

What  is, 

Its  uses     .... 

.     .  153 

Induction, 

What  is     .... 

.     .  187 

Inhibition, 

What  is     .... 

.     .  188 

Institution, 

What  is     .... 

.     .   191 

Interdict, 

What  is     .... 

.     .   191 

Jactitation, 

(1.)  Of  right  to  pew. 

(2.)  Of  tithes       .      . 

.     .   196 

Liesione,  Suits  pro, 

Occasions  for  • 

.     .  205 

Letters  of  request    . 

.      .  216 

Libel 

.      .  217 

Monition       .... 

.      .   242 

Nomination  to  a  living  . 

.      .  250 

Officio,  Oath  ex. 

What  was. 

Abolition  of    .     .      . 

.      .  259 

Postulation  .... 

.      .  283 

Presentation 

.     .  286 

Reading  in    ...     . 

.      .  301 

Request,  letters  of  .      . 

.      .  312 

Resignation  of  Livings  . 

.      .  312 

Titles  of  clergymen  . 

.      .  362 

Translation  .... 

.      .  363 

Visitation     .... 

.      .  380 

Voidance       .... 

.      .  380 

IV.  Rights: 
Altarage, 

Its  general  meaning. 

Its  restricted  meaning, 

Whether    it   inclodes    small 

tithe* 22 

Anftates         25 

Benefice, 

What  it  is, 

Must  be  for  life    ....     44 
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EocLEBiAsncAL  Law — oondinued, 
IV.  Rights — oomtmned. 
Bnrials, 

Cognisance  of  mode  of. 

Fee,  by  custom,  not  by  Com- 
mon Law 51 

Cession, 

Vacancy  of  benefice, 

Dispensation  from    ...     55 

Chancel 56 

Chapelry, 

What  18 57 

Channtry, 

What  was. 

Abolition  of 60 

Church, 

What  constitates. 

Fabric  of 61 

Church-rates, 

No  longer  compulsory  .  61 

Commendam, 

Holding  liring  in,  what  was. 

Form  of  grant,  and  to  whom    69 
Conventual  church. 

What  is 83 

Dilapidations    .      .      .      .      .118 
Endowment, 

Origin, 

Modem  forms  of      .     .     .  137 

First  froiU 158 

Impropriate  rector       .      .      .   182 
Impropriation, 

What  it  was. 

History  of 182 

Lapse 205 

Modus  decimandi, 

What  was. 

Modes  of^ 

Effect  of 241 

Mortuary 246 

Non  decimando      .     .  .251 

Option 260 

Pecuniary  causes    .     .  .271 

Plenarty 279 

Private  chapels      ....  290 
Proprietary  chapels, 

Four  varieties  of      .      .      .  294 
Provisions  ......   295 

Queen  Anne's  Bounty  .  .  298 

Rectory 305 

Rural  deanery 318 

Sinecnre 333 

Spiritualities  of  a  bishop  .     .  338 
Spoliation, 

What  is, 

Example  of 339 

Temporalities  of  bishops    .      .  355 
Vicarial  tithes        ....  379 
V.  Principles: 

Affinity 18 

Collateral     consanguinity,    or 
kindred, 

What  it  is, 

Between  whom  it  exists       .     67 
Consanguinity  or  kindred  .  78 
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£0CLESIA8TICAL  JjLW— continued, 
y.  Principles — continued. 

Lineal  conBangninitj   .     .      .219 
Marriage, 

Lord  Hardwicke's  Act, 
Requisites   to,  by  Common 

Law 227 

Simonj, 
What  is. 

What  is  not 332 

VL  Statutes: 

ArticuUClcri 34 

Canon  Law, 

What  it  consbts  of, 

Digests  of, 

Its  validity  in  England,  since 

Reformation, 
How  far  new  canons  bind, 
(a.)  Clergy, 

(6.)  Laity       .      .      .     51-52 
Circnmspecti  Agatis, 
Stat.  13  Edw.  1, 
Origin  of, 
Nature  of. 
Object  of. 

Its  Talidity  as  a  statute  . 
Clarendon,  Constitutions  of. 
Date  of, 

Substance  of      .... 
Conventicle  Act     .... 
CouTocation  {see  title  Consti- 
tutional Law)       ,     .     90-91 

Decretals 112 

Hteretico  combnrendo, 
Stat,  de,  2  Hen.  4,  c.  15, 

Repeal  of 174 

See  also  title  Constitu- 
tional Law. 
Elections  Law, 
Ballot,  vote  by, 
(1.)  In  parliamentary  elections, 
(2.)  In  municipal  elections, 

History  of 42 

Bribery, 

Effect  of,  upon  elections       ...     50 
Burgage  tenure. 

An  electoral  qualification    ...     50 
Corrupt  practices  at  elections      .      .     94 

Disfranchise 120 

Election  committee. 
Its  constitution  and  functions. 
Its  abolition,  and  modern  substitute 

for 133 

Elections,  Commons'  rights  in, 
Case  of  Goodwin  v.  Fbrteseuey 
Resolutions  of  1604-1605     .     133-134 
Elections,  Crown's  influence  in, 

Modes  of,  at  different  periods    .      .134 
Elections,  parliamentary  .      .      .      .134 
Electoral  franchise, 
(a.)  Before  1868, 

(1.)  In  counties, 

Hbtory  of, 
(2.)  In  boroDghs, 
History  of, 
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Elections  Law — continued. 
Electoral  franchise — continued. 
(6.)  Since  1868, 

(1)  In  counties. 

Qualifications, 
(2.)  In  boroughs. 

Qualifications.       134-135 

False  return 153 

Knights  of  the  shire, 
Their  election. 
Their  qualifications       ....  205 

Lodger 221 

Representation  in  Parliament, 
History  of, 

(1.)  In  counties 312 

(2.)  In  boroughs  ....         312 
See  also  title  Constitutional 
Law. 
Equity  Law,- 

I.  General  character  and  maxims : 

Equity, 
What  is, 

How  distinguished  from  Com- 
mon Law  and  from  Natural 
Justice, 
Three  jurisdictions  in, 
(1.)  Exclusire,  which  is, 
(2.)  Concurrent,  which  is, 
(3.)  Auxiliary,  which  is     .139 
Equity  of  a  statute    ....   140 
Equity  follows  the  luw. 
Meaning  of  this  maxim. 
Cases  of  its  application, 
Exceptions  to  its  applicixtion  . 

139-140 

II.  Heads  of  equitable  jurisdiction : 

Accident, 
Definition  of, 
Grounds  of  relief  from. 
Instances  of  relief, 
(1.)  Lost  instruments, 
(2.)  Destroyed  instruments, 
(3.)  Defective  execution  of 

powers, 
(4.)  Mistaken  payments  by 
executor, 
Conditions  of  relief. 
Limits  to  relief. 

Instances,  of  no-relief  .     .     .  6-7 
Account, 

Inadequacy  of  Common   Law 

action  of  account, 
Cases  for  suit  in   Equity  for 
account, 
(1.)  Principal  against  agent 

generally,  . 
(2.)  Cases    of   mutual    ac- 
counts 
(3.)  Cases  of  complicated  ac- 
counts    ....       8 
Accumulation* 
Former  limit  of, 
Present  limit  of. 
Construction  of  Thellussoo  Act, 
Exceptions  to  rule  of     .      .     9-10 

c 
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Equity  Law — continued. 

II.  Heads  of  equitable  jurisdiction — 
continued. 
Ademption  (see  title  Lkoacies)  .     12 
Administration  of  assets, 
Object    of    this     administra- 
tion, 
Property  liable  to  be  adminis- 
tered, 
Order  of  liability  of  property, 
Priorities  of  creditors  in  ad- 
ministrations     ....     14 
Advancement, 

Nature  of  this  equitable  doc- 
trine, 
An  exception  to  rule  as    to 

Resulting  Trusts, 
Persons  in  whose  favour  the 

exception  is  admitted, 
Persons  in  whose  favour  the 

exception  is  excluded, 
The  exception  is  only  a  pre- 
sumption       16 

Animals, 

Bequests  to  dog-charity    .  25 

Ante-nuptial  settlements  (s0e  title 

Marriage  Settlements)  26 

Anticipation, 

Restraints  upon     ....     26 
Appointment,  powers  of. 
Varieties  of. 

Non-exclusive  powers,    37   & 
38  Vict.  c.  37     ....     28 
Apportionment, 
Of  rents. 
Of  annuities. 
Of  common. 

Under    Landa    Clauses    Con- 
solidation Act,  1845      .     28-29 
Appropriation, 
I.  Of  payments, 
What  is. 
Rules  as  to, 
(1.)  Debtor  has  1st  op- 
tion, which  may 
be  either, 
(1.)  Express,  or 
(2.)  Implied,  or 
(3.)  Presumed; 
(2.)  Creditor  has    2nd 
option,      which 
may  be  either, 
(1.)  Made  at  time  of 

payment,  or, 
(2.)  Made        subse- 
quently, 
(3.)  Debtor  and  credi- 
tor together  may 
vary  appropria- 
tion, 
(4.)  Cases     of     debts, 
some  barred  and 
others  not, 
(5.)  Cases  of  gambling 
debt^} 
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Equity  Law — continued. 
II.  Heads  of  equitable  jurisdiction — 
continued. 
Appropriation — continued. 

I.  Of  payments,  rules  as  to — 

continued. 
(6.)  Law  has  3rd  option 
to  appropriate. 
Order    in     which 
Law     appropri- 
ates, 

II.  Of  securities. 

In  case  of  bankruptcy    .  30 

Assets  (see  title  Adminiotratiok 

of) 34 

Assignments, 

Of  choses  in  action, 
Under  Judicature  Act,  1873  .     35 
Assignees,  either, 
(1.)  General,  or 
(2.)  Particular, 
Take  subject  to  all  equities.     35 
Bill  of  peace. 
Nature  of. 
Purpose  of, 
Occasion  for. 

Example 47 

Charities 58 

Charitable  Trusts  Acts, 
What  are. 
Effect  of, 

Charity  Commissioners, 
Court  of  Chancery       ...     58 
Charitable  uses, 
(1.)  Enumerated   in   43   Eliz. 

c.  4, 
(2.)  Analogous  to  same  58 

Chose, 

In  action,  what  is. 
Assignability  of. 

Under  Judicature  Act,  1873    61 
Conversion, 

Principle  underlying  doctrine 

of, 
Varieties  of, 
(1.)  Land  into  money, 
(2.)  Money  into  land. 
Difference,  according  as  will 

or  deed 83-84 

Cy-prfcs 108 

Discovery, 

Reason  for  resorting  to  Equity, 
Cessation  of  such  reason    .      .119 
Dissolution  (setf  Partnership)  .  121 
Donatio  mortis  causft. 
What  is. 

Delivery,  essential  to. 
Property  given  as  .      .      «      .124 
Dormant  partner  (see  title  Part- 
nership)     124 

Election, 

What  is  the  equitable  doctrine 

of. 
Compensation  the  rule,  and  not 
forfeiture, 
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Equity  Law — continwd. 
II.  Heads  of  equitable  jurisdiction — 
continued. 
Election — continued. 

In  powers  of  appointment, 
(a.)  Cases  of  election, 
(6.)  Cases  of   no    election 

132-133 
Equitable  mortgage  . 
Equity  of  redemption 
Executory  and  executed, 
As  applied  to  trusts, 
Distinctions  between    . 
Fraud    (see   also  title  Common 
Law,  Heads  of), 
No  definition  of, 
Infinite  varieties  of 

I.  Actual  fraud, 

(1.)  From  position  of  de- 
frauded, 
(2.)  Apart  from  that  po- 
sition, 
(a.)  Snggestio  falsi. 
(6.)  Suppressio  yeri, 

II,  Constructive  fraud, 
(1.)  Against    public    po- 
licy, 

(2.)  Violations   of    trust 

reposed, 
(3.)  Unconscientious  acts 
generally, 
(a.)  Against    the   par- 
ties, 
(6)  Against  third  per- 
sons. 
Remedies  for, 
(1.)  Rescission  of  contract, 
and  being  either, 
(a)  Cancellation  and  de- 
livery up  of  agree- 
ments, place  for,  and 
not;  or, 
(6.)  Setting  aside  agree- 
ments, place  for,  and 
not; 
(2.)  Specific  performance  of 
contract,    place   for, 
and  not ; 
(3.)  Injunction    from    pro- 
fiting by  fraud,  place 
for,  and  not ; 
(4.)  Declaration    that    de- 
frauder     is    trustee, 
place  for,  and  not; 
Examples  of  these  remedies, 
Limited  availability  of  some  of 

them. 
Mode  of  pleading, 
Cases    in    which   Equity   has 
jurisdiction,  and  Law  not   . 

161-165 
Frauds,  Statute  of,  (see  also  titles 
Common    Law   and    Real  ^ 
Property), 
Its  relation  to  trust-s, 
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Equity  Law — continued, 

II.  Heads  of  equitable  jurisdiction-— > 
continued. 
Frauds,  Statute  •f — continued. 
(a.)  Declaration  of  trusts  of 

lands,  8.  7, 
(5)  Exception   of   resulting 

trusts,  8.  8, 
(c)  Assignments  oftrusts,  8.9, 
Liability  of  equitable  estates 
in  land  for  debts,  s.  10 . .  165-1 66 
Fraudulent  gifts  {see  also  Com- 
mon Law,  Heads  of). 
Varieties  of, 
(1.)  At   Common  Law,  cri- 
terion of, 
(2.)  Under  Statutes  of  Eli- 
zabeth, 
(a.)  13  Elix.  c.  6, 
What  gifts  are  void. 
Penalty  in  case  of. 
Criterion  of  fraud, 
(6.)  27  Eliz.  c  4, 
What  gifts  are  void, 
Penalty  in  case  of. 
Criterion  of  fraud. 
Subjective    innocence    of 

donee  unavailing, 
Creditors  under  13  Eliz. 
c.    5,    ejTclude     mort- 
gagees, 
Creditors  under  27  Eliz. 
c.   4,   tnclude   mortga- 
gees, 
Stat.  13  Eliz.  c.  4,  extends 
to  both  lands  and  goods, 
Stat.  27  Eliz.  c.  5,  extends 

to  lands  only. 
Purchase-money   no   spe- 
cific recompense, 
Purchase,  being  from  vo- 
luntary donor,  not  from 
his  representatives, 
(3.)  Under  Bills  of  Sale  Act, 
1854, 
What  gifts  are  void. 
Requisites      to'  validity 

under. 
Against  whom  the  bill  of 

sale  is  good. 
Exceptions  to  Bills  of  Sale 

Act,  1854, 
Case    of    fixtures    com- 
prised in  bill  of  sale, 
(a.)  When  registration 

wanted, 
(6)  When  not, 
(4.)  Under  Bankruptcy  Act, 
criterion  of, 
And  see  title  Bankruptcy 
Law       .     .     .     166-169 
Guardians, 
Varieties  of. 

Durations  of  various  guardian- 
ships, 

c  2 
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Equity  Law — continued, 

II.  Heads  of  equitable  jurisdiction — 
.    contmwd. 
Guardians — continued. 

Jurisdiction  of  Equity  regard- 
ing           173-174 

Heir-looms, 
What  are, 

Specific  delivery  up  of.      .      .   176 
Infants,  jurisdiction  oyer, 
Origin  of. 
Nature  of. 
How  infant  made  a  ward, 

Extent  of 187 

Injunction, 
Purpose  of. 
Varieties  of. 

Examples  of 188 

Interpleader, 
Object  of, 
Requisites  to  bill  of     .  .193 

Lien 218 

Lunacy 223 

Maintenance 224 

Marriage  settlements 
(1.)  Ante-nuptial 
(2.)  Post-nuptial, 
Provisions  in  Bankruptcy  Act, 
1869, 
(a.)  Husband's  own  property, 
(6.)  Wife's  property. 
Persons  within  scope  of  mar- 
riage. 
Nature  of  marriage  considera- 
tion. 
When  consideration  illusory 

22&*229 
Marshalling  of  assets, 
Principle  of. 

By  whom  and  against  whom  .  229 
Mortgage, 
Definition  of. 
Position  of  mortgagee, 
Forms  of, 

(1.)  Freehold  lands, 
(2.)  Leasehold  lands, 
(3.)  Copyhold  lands, 
Rem^ies  of  mortgagee, 
n.)  Foreclosure, 
(2.)  Power  of  sale. 
Remedies  of  mortgagor, 
(1.)  Payment, 
(2.)  Redemption, 
Mesne  mortgagee. 
Redeem  up, 
Foreclose  down.      .      .  243-244 

Mutual  credit 247 

Ke  exeat  regno 248 

Notice, 

(1.)  Perfecting  assignment, 
(2.)  Binding  subsequent  in- 
terests. 
Examples  of  each. 
Varieties  of  notice. 
Between  purchasers. 
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Equity  Law — continued, 

II.  Heads  of  equitable  jurisdiction — 
continued. 
Notice — continued. 

Between  judgment  creditors 

Tacking, 

Between  particular  and  general 

assignees, 
When  notice  immaterial    .253-256 
Nurture, 

Guardians 258 

Paraphernalia, 

What  included  under  .  .   264 

Partnership, 
Definition  of. 
Shares  of  partners, 
Criterion  of, 
(1.)  Before  Coxv,  Hickman^ 
(2.)  After  Coxy.  Hickmrn, 
Liability  of  partner, 
(1.)  Commencement  of, 
(2.)  Extent  of, 
(3.)  Cessation  of. 
Articles  of  agreement. 
Actions  by  and  against  partners. 
Suits  in  Equity, 
Modes  and  grounds  of  dissolu- 
tion. 
Marshalling  of  creditors. 
Conversion  of  joint  into  sepa- 
rate estate, 
(1.)  Mode  of, 

(2.)  Effect  of'     .     .     .265-269 
Penalty  of  a  bond. 

Relief  against 272 

Performance, 
Definition  of. 
Varieties  of, 

Rules  of 274 

Pin-money, 
What  is. 
Quality  of  gift, 

Arrears  of 277 

Post-nuptial 282 

Post-obit  bond •  282 

Power 283 

Receiver 302 

Redemption,  Equity  of     .      .      .  C03 
Reversion,  Sales  of     .      .      .      .315 
Satisfaction  in  Equity 
(1.)  Debts  by  legacies, 
(2.)  Legacies  by  legacies, 
(3.)  Legacies  by  portions 
(4.)  Portions  by  legacies  .      .   320 
Separate  estate. 
What  is. 
Varieties  of. 
Capacity  to  dispose  of, 
Husband's  rights  in     .     .     .  324 
Set-off, 
Cases  for, 
(1.)  At  Law, 

(2.)  In  Equity    ....  328 
Specific  performance, 
Nature  of. 
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Equirr  Law — corUimud 
II.  Heads  of  equitable  jurisdiction — 

Specific  performance — oontmued.     ' 
Requisites  to, 
(1.)  Lease  of  land, 
(2.)  Lease  of  goods  .       337-338 
Surcharge  and  falsif  j      .      .      .  351 
Suretyship 
Nature  of  relation, 
Requisite  of  good  faith. 
Remedies  of  surety 
(1.)  Against  principal  debtor 
(2.)  Against  co-surety  .     .  351 

Surriyorsbip 352 

Tacking, 
Nature  of. 
Rules  of, 

Abolition  of,  by  Vendor  and 
Purchasers  Act,  1874    .     .  353 
Testamentary  guardian    .     .     .  359 
Trade-marks, 
Nature  of  right  in, 
Remedies  in  Equity, 
Ground  of  remedies     .     .      .  362 
Trusts, 
Origin  of. 

Statutes  regarding, 
Varieties  of, 
(I.)  Express, 
(1.)  Private,  —  their  sub- 
varieties, 
(2.)  Public,  t.f.,  charities, 
(II.)   Implied,  —  their    sub- 
varieties,    . 
(III.)  Constructive, —  their 
sub-varieties. 
Requisites  to  creation  of, 
Executory  and  executed, 
Distinctions  regarding, 
(1.)  As  to  creation  of, 
(2.)  As  to  construction  of, 
(3.)  As  to  enforcement  of, 
Voluntary  and  for  value. 
Distinctions  regarding, 
(1.)  As  to  enforcement, 
(2.)  As  regards  frauds, 
(a.)  Under  Statutes  of 

Elizabeth, 
(6.)  Under  Bankruptcy 
Act,  1869, 
Creditors'  trusts. 

Their  characteristics, 
Joint  tenancies, 

Mode     of     treatment      in 
Equity, 
Charitable, 

Mode      of     treatment     in 
Equity, 
Vendor's  lien. 
Explanation  of. 
Abandonment  of. 
Against  what  persons  valid. 
Trustee's  renewal  of  lease, 
Heir  a  trustee    .      .      .     366-372 
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Equity  LAW—contmuecL 
II.  Heads  of  equitable  jurisdiction — 
continued. 
Trusts,  resulting. 

Varieties  of 372 

Vadium  mortuum      ....  375 
Vadium  vivum, 
Nature  of. 
Distinction  from  mortgage      .  375 

Ward 382 

Waste, 

Grounds  of  jurisdiction     .      .  384 
See  abo  title   Real  Pro- 
perty Law 
Evidence, 
Admissibility  of  evidence,  what  is, 

n  n     distinguished 

from  iceight 15 

Admission  of  documents. 

Mode  of  obtaining,  under  C.  L.  P. 

Act,  1852, 
Effect  of  refusal  to  admit    .     .     .15 
Admissions, 
Varieties  of, 
In  pleadings. 
Their  effect  in  narrowing  area 
for  evidence      .     .     ,     .     ,     15 
Affidavit, 
What  it  is, 
Its  uses, 

(1.)  In  Courts  of  Common  Law, 
(2.)  In  Courts  of  Equity, 
Its  parts, 

Subject-matters  sworn  to. 
Mode  of  swearing. 

Affidavits  in  foreign  language  .      .     18 
Affirmation, 

Substituted   under  33  &  34  Vict, 
c.  49,  for  affidavit      ....     18 

Ancient  documents 25 

Appointment  to  offices. 
Evidence  of  validity  of  ,      .      .      .28 

Archives 32 

Attendance  of  witnesses. 

Mode  of  compelling        .      .      .     ,     37 

Attestation 37 

Attesting  witness 37 

Birth, 

Evidence  of, 

Affidavit  of  identity       .      .     ,     47-48 
Boundaries, 

Evidence  of 49 

Breach  of  promise  of  marriage, 

Parties  to,  may  give  evidence  .      .     50 
Character,  evidence  as  to. 
Its  use  in  Anglo-Saxon  times. 
Its  gradual  disuse  in  Anglo-Nor- 
man times, 
Present  state  of  Law  as  to, 
(a.)  Case  of  parties, 
(6.)  Case  of  witnesses      .      .     57-58 

Chirograph 61 

Circumstantial  evidence, 
What  it  is, 
Why  so  called,  , 
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Evidence — oontinued. 

Circumstantial  evidence — (xmtinued. 
Sometimes  called  "  indirect/' 

„  „      "presumptire"  62-63 

Collateral  issue, 
What  is, 

Rule  of  evidence  against      ...     67 
Commission  to  examine  witnesses, 

Occasions  for 69-70 

Comparison  of  handwriting     ...     72 
Compurgators, 

Were  witnesses  to  character     .      .     72 
Copy, 

VVhen  admissible  as  secondary  evi- 
dence, 
Whether  copy  of  copy  admissible    .     91 
Dejvth, 

Presumption  of 110 

l>e  bene  esse 110 

I)e]>o.Hition, 
What  is, 

How  obtained  in  Chancery, 
(«i)  Ui>on  motion  for  decree, 
(6.)  Upon  replication, 
How  taken  before  magistrates  .      ,116 
Discovery, 

Auxiliary  jurisdiction  of  Equity, 
Mode  of  obtaining,  (d.)  At  Law, 

(6.)  In  Equity     119 
Duces  tecum. 
Use  of. 

Obedience  to 125 

Dying  declarations. 
When  evidence,  and  why. 

Of  infants 125 

Estoppel, 
What  it  is. 
Varieties  of, 
(1.)  By  record,  reason  for, 
(2.)  By  specialty,  reason  for, 
(3.)  By  matters  in  pais,  reason 

for 144  J 

Evidence, 
Definition  of, 
(A.)  Its  nature. 
Varieties  of, 
(1.)  Primary  evidence. 
Description  of, 
Examples  of, 
(2.)  Secondary  evidence. 
Admissibility  of. 
Examples  of, 
No  degrees  of, 
(3.)  Presumptive  evidence. 
Description  of, 
Varieties  of, 
(4.)  Hearsay  evidence. 
General  rule  as  to  exclu- 
sion of. 
Various      exceptions     to 
general  rule, 
(5.)  Admissions, 

Equivalent  to  evidence, 

Examples  of, 

Under  C.  L.  P.  Act,  1852,  I 
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Evidence — continued. 

Evidence,  definition  of — oomtinued. 
(B.)  Its  object. 

Three  general  rules, 

(1.)  Issue  only  to  be  proved, 
•       (2.)  Substance  of  issue  only, 
(3.)  Burden  of  proof  on  af- 
firmative side, 
Consequence  of  each  of  these 
three  rules    .      .      .       145-148 

Examination 148 

Examiner .    148 

Exemplification 150 

Exhibit, 
What  is. 
Use  of. 
What  documents  may  be  made, 

„  „  „     not  be  made. 

Mode  of  proving  at  hearing      .      .151 
Extrinsic  evidence, 
What  is, 

In  connection  with  written  docu- 
ments, 
(a.)  General  rule,  its  exclusion, 
(6.)  Exceptions  to  general  rule. 
Rules  admitting  or  excluding,  in 

wills. 
Rules  admitting  or  excluding,  in 
other  documents  .      .     151-152 

Handwriting, 
Modes  of  proving. 
Three  varieties  of, 
History  of  third  variety  .      .      .175 

Hearsay .   175 

Inspection  or  examination, 

Case  for 191 

Inspection  of  documents    .      .  .191 

Inspeximus 191 

Interpretation 193-194 

Interrogatories, 
In  Equity, 
Under  17  &  18  Vict.  c.  125, 

Rules  regarding 194 

Latent  ambiguity, 

Extrinsic  evidence 208 

Leading  question. 
Abuses  of. 

Uses  of 209 

Marksman, 

Mode  of  proving  his  mark   .  .   227 

Muniments  of  title 246 

Note  of  a  fine 252 

Notice  to  produce. 
Occasion  for  giving. 
When  no  such  occasion. 
Under  C.  L.  P.  Act,  1852     .      .      .   256 
Oaths, 
Uses  of. 
Mode  of  swearing. 

Abuses  of 258 

Onus  proband!. 
Rule  as  to. 

Case  of  affirmative  negation. 
Shifting  of, 
Test  of 260 
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Evidence^  continued. 

Patent  ambigaity 269 

PerpetuatiDg  testimony  of  witnesses, 

Occasion  fbr, 

Mode  of  using 274 

Presumption, 

What  is. 

Varieties  of, 

Examples  of 287 

Publication 296 

Spoliator 339 

Subscribing  witness 345 

Suppletory  oath, 

What  was, 

Occasion  for 350 

Testes,  proof  of  will,  per,. 

(1.)  At  Common  Law, 

(2.)  In  Equity 360 

Testimonial 360 

View, 

Cases  for. 

Under  C.  L  P.  Act,  1854    ...  379 

Violent  presumption 380 

Vivi  voce 380 

Voir  dire, 

Examination  on, 

Occasion  for 380 

Voluraus 380 

Witnesses, 

What  persons  competent, 
„  „       compellable. 

Distinction  between  credibility  and 
competency, 

Present  law  as  to  competency, 

Grounds  of  incompetency, 
„  incredibility. 

Mode  of  examining 389 

Zealous  witness. 

Mode  of  dealing  with     ....  391 
See  also  title  Procedure,  sub- 
titles Practice;  and  Trial, 
Modes  of. 
Feudal  Law, 

Affidatio 17 

Afforest 18 

Aids 19 

Allodial  land. 

Nature  of, 

Its  conversion  into  feudal  tenure    .     22 

Arrolger      .    • 32 

Attornment, 

Nature  of. 

Requisite  to  alienation, 

N  ecessi  ty  for,  abol  ished  (4  Anne,  c.  1 6), 

Deprived    of    tortious    effect    (11 
Geo.  2,  c.  19), 

What  shall  not  be  an  attornment  .     39 

Bockland 48 

Caput  baronise 53 

Chivalry, 

Tenure  in,  nature  of  .61 

Churle, 

Varieties  of 62 

Dc  donis, 

Effect  of 112 
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Feudal  ljLW^-<x»Uinue(L 

Enfeoff 137 

Feudal, 
As  applied  to  possession, 

„  actions     . '   .     .     .   155 

Feudal  system, 

When  introduced  into  England, 
By  what  means  so  introduced, 
Universal  prevalence  of. 
Feuds  are  tenancies, 
„     on  the  continent  of  Europe, 
„     in  England, 
„     become  hereditary, 
Feuds,  varieties  of, 

(1.)  Proper,  which  were, 
(2.)  Improper,  which  were. 
Feuds,  obligations  incident  to. 
Varieties  of  feuds  or  tenures      155-156 

Feudatory 156 

Homage, 

What  was  simple, 
What  was  liege. 

Presentment  to 177 

Honour 177 

Investiture -    .     .195 

Livery 220 

Lord  and  vassal 222 

Maritagium 226 

Ouster  le  main 261 

Paramount 263 

Paravail 264 

Primer  fine 288 

Primer  seisin 288 

Respite  of  homage 313 

Scutage 322 

Secta 323 

Secta  regalis 323 

Servitium  liberum 326 

„        regale 327 

Suit  of  Court 349 

Timberlode 360 

Valor  maritagii 376 

Vassal 376 

Widow.       .      .      .• 386 

See  also  title  Real  Pbopert7  Law  ; 
and  title  Terus  and  Phrases, 
sub- title  In  Enolish  Law. 
French  Law, 
See  title  Terms  and  Phrases,  sub- 
title In  French  Law. 
International  Law, 
Ambassador, 
His  functions. 
His  immunities, 
as  well 

(1.)  civil,  as 
(2.)  criminal, 
Stat.  7  Anne,  a  12, 
Being  merchants. 
Waiver  of  immunities. 
Liability   to  jurisdictions   of  own 

country. 
Whether  exemptions  extend  to  real 

rights. 
Status  of,  as  public  minister     .  23 
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International  Law — continued. 
Blockade, 

Must  be  actoal, 

What  is  an  actual, 

Violation  of,  its  three  requisites     .     48 

Confiscation 78 

Consul, 

What  sort  of  officer, 

Localities  ot, 

Status  of 80 

Convoy, 

Object  of, 

Case  of  The  Maria, 

Present  law  regarding  .  .91 

Domicile, 

What  is, 

Case  of  infants, 

„      married  women, 

of  origin,  what  is, 

Acquired,  what  is, 

Acquisition  of. 

Change  of, 

Re-acquisition  of, 

Law  of,  what  it  determines      .      .123 
Embargo, 

What  it  is, 

Varieties  of, 

!1.)  Civil,  which  is, 
2.)  Hostile,  which  is      ...   136 
Extradition, 
Definition  of, 
The  duty  of  states  as  to, 
The  practice  of  states  as  to. 
Present  practice  of  England, 
Exception  of  political  oflTenders, 
Case  of  accessaries  to  crime      .      .   151 
Foreign  enlistment, 
Stat.  59  Geo.  3,  c.  69, 
Stat.  33  k  34  Vict.  c.  90, 
Occasion  foY, 
Offences  created  by, 
Punishments  declared  by       .      .159 
Foreign  laws, 

Oflen  suggest  English  laws. 
To  what  extent  received  in  England, 
Varieties  of, 
Lex  domicilii. 
Lex  fori. 

Lex  loci  contractus, 
(a.)  Lex  loci  actus, 
(6.)  Lex  loci  solutionis. 
Lex  loci  rei  sit®. 
Lex  loci  situs, 
Lex  loci  solutionis      .      .       159-160 

International  law 193 

Law  of  marque 209 

„      nations        ......  209 

„      nature 209 

Lex  domicilii    .......  216 

I^xfori 216 

Lex  loci  actus  vel  celebrationis     .      .216 
Lex  loci  contractus,  either 

(1.)  Lex  loci  solutionis,  or 
(2.)  Lex  loci  actus       .       216-217 
Lex  loci  rei  sitse 217 
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International  Law— coninitwd. 

Lex  loci  situs 

217 

Lex  loci  solutionis 

217 

Marque  and  reprisal,  letters  of    . 

227 

Neutrality, 

What  is. 

Under  59  Geo.  3,  c.  69, 

Under    Foreign    Enlistment    Act, 

1870 

248 

Occupancy 

258 

Prise, 

What  is, 

Jurisdiction  of  Admiralty, 

Tribunals, 

Nature  of. 

Fifect  of  judgment     .... 

290 

Reprisal 

312 

See  also  title  Admiralty  Law. 

Judgments, 

I.  Varieties  of. 

Accumulative  judgment. 

(1.)  By  Common    Law,   for 

misdeameanors. 

(2.)  Under  statutes,  for   felo- 

nies also      .... 

10 

Admiralty, 

Judgment  in,  effect  of       .     . 

15 

Cassetur  breve. 

Usual  in  pleas  in  abatement    . 

53 

Eat  inde  sine  die. 

Judgment  for  defendant    . 

130 

Final  ju  Igment, 

What  is. 

How  distinguished  from  inter- 

locutory. 

Under  C.  L.  P.  Act,  1852 

157 

In  peraonam. 

What  is. 

Example  of. 

Distinguished  from  in  rem 

189 

Interlocutory, 

What  are, 

Why  so  called, 

Instances  of             .     .     192-193 

Judgments, 

Eleven    varieties    of,    distin- 

guished          

198 

Nihil  capiat  per  breve     .     .     . 

250 

„        n       n  billam         ,     . 

250 

Nihil  dicit 

250 

Nolle  prosequi, 

Nature  of. 

Distinguished  from  non  pros., 

Where  money  paid  into  Court 

250 

Non  obstante  veredicto    . 

252 

Non  prosequitor 

252 

Non-suit, 

Occasion  for. 

Time  for. 

Utility  of 

252 

Non  sum  informatus 

252 

Quando  acciderint      .... 

297 

Respondeat  ouster      .... 

313 

Retraxit 

314 

Special  verdict 

337 
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JunQjtESTa — contimueA, 
L  Varieties  of — cotUifmed, 
Verdict, 
What  18, 

Yarieties  of      .....  377 
ViUanous  judgment, 
What  was, 

Example  of 880 

II.  Execution  of, 

Ability  to  pay, 
Imprisonment,    upon     proof 

of 3 

Arrest  of  judgment. 
What  is. 
Grounds  for, 

In  criminal  cases        ...     S3 
Anditd  querela,  writ  of 
Staying  judgment  absolutely 
in  first  instance      ...     39 
Capias  ad  satisfaciendum, 
What  it  is, 
Time  for  issuing. 
Its  mode  of  operation  52 

Cessat  executio. 
What  it  is. 

When  it  arises      ....     54 
Charging  order, 
Object  of, 
How  issued  in  aid  of  Common 

Law  judgment, 
How  issued  in  aid  of  Chancery 

decree. 
Aided  by  stop-order  ...     58 
Distringas, 

Writ  of,  iU  effect       ...   123 
Elegit, 

Writ  otf  why  so  called. 
Origin  of^  and  necessity  for. 
Under  13  Edw.  1,  c  18, 
Under  1  &  2  Vict.  c.  110       .   135 
Eloignment, 

Occasion  for  writ  of  .     .     .   135 
Entering  judgments. 
What  is. 
Necessity  for, 
Under  C.  L.  P.  Act,  1852, 

Time  for 137 

Escape  warrant 141 

Execution,  writ  of. 
What  it  is, 
Time  for  issuing, 
Varieties  of/ 
(1.)  Fi.  fa., 
(2.)  Elegit, 
(3.)  Ca.  sa.. 
Under  C.  L.  P.  Act,  1852      .   149 
Extent, 
Writ  of,  yarieties  of, 
(1.)  In  chie( 
(2.)  In  aid, 

Uses  of  each 151 

Fi.  fa., 
What  it  is, 
What  it  extends  to. 
What  exempted    .  .157 
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JuDGMENTB — oonUniued, 
IL  Execution  of— <xm<tntted 
Imprisonment  for  debt, 
Abolition  of. 

Exceptions 182 

Inquiry,  writ  of. 

Occasion  for 190 

Inrolment 190 

Leyari  facias 216 

Liberate 217 

Re-extent 306 

Berersal  of  judgment     .     .     .  315 
Scire  fiuaas, 
Old  use  of. 

Under  C.  L.  P.  Act,  1852      .  322 
Scire  fieri, 

Case  for 322 

Sequestration 325 

See   also    title    Proceddbe, 
sub-title    Paactice  ;    and 
title  Writs. 
Juries, 

Array,  challenge  to 33 

Assise 35 

Assisa  cadit  in  jurataro     ....     35 
„         in  perambulationem .     .     35 
Challenge, 
Varieties  of, 
(1.)  To  the  array, — what  is,  and 

grounds  of, 
(2.)  To  the  polls— what  is,  and 

grounds  of      ....     55 
Circumstantibus,  tales  de, 

In  making  up  jury 63 

Conclusion  to  the  country      ...     72 
Elisors, 
Who  are. 
When  they  elect  jurors       .     ,     .135 

Embracery 136 

Essoin, 

What  it  was. 

Day  for,  its  abolition     ....  141 
Finding  of  a  jury. 
What  is, 
Effect  of,  BushelVs  Case      ...   158 

Grand  assize 173 

Grand  jury 173 

Habeas  corpus  juratorum. 
Its  object. 

Abolition  of       , I74 

Impanel ,     .   181 

Jurors,  immunity  of. 

Former  liability  of  jurors, 
Present  immunity  of    ...     ^  201 
Jury, 

Varieties  of. 

Qualifications  for. 

Mode  of  constituting     .     .     .     ,201 

Jury,  trial  by 202 

Matrons,  jury  of 232 

Moflietas  linguff. 
What  juries  were, 

Abolition  of 233 

Ordeal, 
Nature  of. 
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J  URi  ES— continued. 
Ordeal — continued. 
Varieties  of, 

Abolition  of 260 

Panel 263 

Peremptory  challenge 273 

Pix  jury 278 

Polls,  challenge  to 280 

Recognitors 303 

Special  jury 336 

Striking  a  jnry 344 

Tales, 

Making  np  jury 354 

Trioi-8  of  jurors 366 

View  of  an  inquest 379 

See    also    title    Procedube,   sub- 
title Trial,  Modes  of. 
Jurisdiction, 

Admiralty,  Court  of    ...      .     14-15 
Ampliare, 

Principle     of   assuming    jurisdic- 
tion       24 

Circumspect^  Agatis, 
Stat.  13  Edw.  1, 
Origin  of. 
Nature  of. 
Object  of. 

Its  validity  as  a  statute      ...     62 
Cognisance, 

Meaning  of 66-67 

Coram  non  judice, 

Etlect  of  want  of  jurisdiction    .      .     92 

Jurisdiction 201 

Voluntary  jurisdiction      .     .     .     .381 
See  also  title   Jurisprudence, 
General. 
Jurisprudence,  General, 
Corporeal, 
Division  of  things, 

Meaning  and  history  of, 
Nature  of, 

Consequences  of 93 

Fait, 

Use  of  word 153 

Fictions, 

What  they  are. 

Object  of  using  them, 

Examples  of. 

Their  place  in  the  development  of 

law, 
Examples  from  Roman  Law  .156 

Jus, 

Definition  of 203 

Jus  ad  rem 203 

Jus  in  re 203 

Law, 
Three  various  senses  of, 
Locke's  divisions  of, 
Austin's  divisions  of      ...     .   208 

Right 316 

See  also  title  Jurisdiction. 
Legacii'S  and  Devises, 
Annuity, 
What  it  is, 
May  charge  cither  person  or  land, 


I'AGB 

Legacies  and  Devises— oon^muM/. 
Ann  ui  ty — continued. 
Remedies  for,  either 
(1.)  Writ  of  annuity ;  or 
(2.)  Distress. 
Apportionable,  4  &  5  Will.  4,  c.  22, 
Inrolment  of,  53  Geo.  3,  c.  141, 
Rcgistratiqn    of,    18    &    19   Vict. 

c.  15, 
Comprised  in  word  "  legacies," 
Primi  fade  for   life  of  annuitant 

only, 
May  be  perpetual  or  in  fee  simple, 

Cases  of  perpetual  annuity, 
Annuity    payable    qut  of   income 

only. 
Annuity   chargeable  on  corpus  of 
estate. 
What  makes  it  so. 
Directions  to  purchase  an  annuity, 

Right  of  annuitant  under, 
Abatement  of, 
Time  for  payment  of, 
(1.)  In  usual  case, 
(2.)  In  case  of  successive  interests 

25-26 
Apportionment  of,  4  &  5  Will.  4, 

c.  22, 
„  33   &    34    Vict. 

C.35      .      .     28 
Cnmnlatiye  legacy. 
What  is. 

Rules  for  determining  ....   106 
Devise, 
Effect    of  word,   as    distinguished 
from  "  bequeath "      .      .      .      .118 
Lapse, 
What  is, 
Causes  of, 

What  will  not  prevent, 
What  will  prevent. 
Legal  estate  may, 
Equitable  estate  may. 
Under  new  Wills  Act, 
s.  25,  residuary  devises, 
s.  32,  estates  tail, 

s.  33,  gifts  to  children       .     206-207 
Legacies, 
Varieties  of. 

Examples  of  each  variety. 
Incidents  of  each  variety. 
Ademption  of. 
Abatement  of. 
Repetition  of. 
Satisfaction  of, 
Being  annuities, 
Lapse  of. 
Interest  on. 
When  charged  on  land. 

Incidents  of 210-213 

Legacy  duty. 
History  of. 
Present  law  of, 
(1.)  Statutes, 
(2.)  Rates  of. 
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Lkgacus  and  Dkvisgs — oontinued. 
Legacy  duty,  present  law  of — oontd, 
(3.)  Case  of  powers  of  appoint- 
ment, 
(4.)  Case  of  conflict  of  laws, 
(5.)  When  duty  payable     .  213-214 

Orphanage  part 261 

Itesiduary 313 

Specific  legacies 337 

Vested  legacy, 
What  is, 
What  is  not, 

Examples  of 378 

See  also  titles  £QurrY  Law; 
Probate  Law;  Real  Pko- 
PKRTT  Law  ;  and  title  WiLi& 

PeBSONS  UNDEB  Dl&ABlUTY  OB  OTUlvB 

Peculiarttt, 
Deaf  and  dumb, 

Their  qualified  capacity      .      .      .110 
Disability, 
Grounds  of, 
(1.)  From  act  of  the  party, 
(2.)  „         his  ancestor, 

(3.)  „         law, 

(4.)  „  God       .      .      .   119 

Dii»enteT8, 
KemoTal  of  disabilities, , 
Worship  protected, 

General  rights 121 

Feme  corert 154 

Feme  sole 154 

Half  blood. 
Who  are. 

Their  exclusion  from  certain  inheri- 
tances. 
Their  admission,   3  &  4  Will.  4, 

c.  106 174 

Husband  and  wife, 

(1.)  Rights  of  husband, 
(a.)  In  real  estate  of  wife, 
(/>.)  In  personal  estate  of  wife, 
(2.)  Bights  of  wife, 
(a.)  In  real  estate  of  husband, 
(6.)  In  personal   estate  of  hu»- 
lund, 
(3.)  Liabilities  of  husband, 
(4.)  Liabilities  of  wife       .         179-180 
Infants,  incapacities  of, 

InfantsRelief  Act,  1874     ...   187 
Legitimation, 
What  is. 

Statute  of  Merton  regarding     .     .  215 
Medical  practitioner. 
Statutes  regarding, 
(a.)  Apothecaries, 
(6.)  Pharmaceutical  chemist, 
(c.)  Surgeons, 

(c/.)  Physicians 232 

Minors 240 

Monk 242 

Monster 243 

Non  compos  mentis 251 

Nun 257 

Parent  and  child 264 
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Persons  under  Disabiltty  or  other 

PECDLiARirr — continued. 
Principal  and  agent 288 

See  titles  Common  Law  and  Equity 
Law, 
PoucE  Law, 

Affiliation 18 

Ale  and  beer-houses     .      .  .      •     19 

Anatomy,  schools  of 24 

Apprentice,  parish 30 

Bastard, 

Who  is, 

No  subsequent  legitimation. 

Liability  of  mother  to  support. 

Right  of  mother  to  custody  of, 

Right  of  child  to  choose  father  44 

Coals, 

Sale  of. 

Working  of QQ 

Constable, 

Derivation  of  name. 

Varieties  of 79 

Decennary Ill 

Decenniers Ill 

Dogs, 

Tax  upon. 

Detention  of 123 

£ducation 131 

Ejectment, 

RecoTery  of  small  tenements    .     .131 
Factories, 

Regulation  of 153 

Gaol 171 

Gaol  delivery 171 

Hackney  carriages. 

Regulations  regarding   .  .      .174 

Health,  public. 

Provisions  for  securing  .      .   175 

Hue  and  cry 179 

Metropolis 236 

Metropolitan  buildings      ....  237 
„  burials 237 

n  gM 237 

„  magistrates  ....  237 

„  police 237 

„  sewers 238 

Peace,  articles  of  the. 
Occasion  for. 

How  obtained 271 

Police, 
Varieties  of. 

Statutes  regarding  each, 
Common  Law  duties  of. 
Right  to  apprehend    .     .         .      .  280 
Poor, 

History  of  Law, 
Poor  Law  Board, 
(1.)  Constitution  of, 
(2.)  Duties  of, 

Overseers  of 280-281 

Power  of  the  county 284 

Prisons 289 

Public  health 296 

Putative  father 297 

Reformatory 306 
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Police  Lam-— continued. 

Register 307 

Security  for  good  behayioar    .      .      .  323 
Settlement,  poor  law, 
Grounds  of  right, 
Case  of  married  women, 
children, 
domestic  servants, 

apprentices 329 

.330 
.  334 
.  338 
.  349 
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oewers.  Commissioners 
Slaaghter-hoase     . 
Spirituous  liquors  . 
Summary  conviction    . 
Surety  of  the  peace, 
Occasions  for  giving. 

Mode  of  giving 351 

Vagabonds 376 

Vagrants 376 

Watch 385 

Water  bailiff 385 

Watermen, 
Their  appointment. 

Their  duties 385 

Workhouses 389 

See  also  title  Criminal  Law  ;  and 
title  Punishments. 
Principal  and  Agent. 
Auctioneer, 
Signing  memorandum. 
Right  to  sue  buyer. 

Buyer's  right  of  set-off ....  39 
Bailment  (see  title  Contracts)  .  .41 
Baron  and  feme  (see  title  Husband 

'       AND  Wife) 43 

Brokers, 
Under  stat.  6  Anne,  c.  16, 
Under  London  Brokers  Relief  Act, 
1870, 

Duty  of  broker 50 

Principal  and  agent. 

Principle  underlying  law  of. 

Rules  regarding. 

Determination  of  relation    .      .      .  288 

Respondeat  superior 313 

See  also  title  Common  Law;  title 
Contracts  ;  and  title  Equity 
Law. 
Probate  Law, 

Administration,  grant  of, 
Right  to  administration, 
History  of  that  right, 
(1.)  In  sovereign  as  parens  pat- 
rise, 
(2.)  In  ordinary, 
(3.)  In  Court  of  Probate, 
Upon  trust  for  next  of  kin  accord- 
ing  to  following  order, — 
(a.)  Husband   to  wife,  and   vice 

versdj 
(6.)  Proximity  of  beneficial  inte- 
rest according  to  Statutes 
of  Distribution, 
(c.)  Elected  of  persons   equally 

proximate, 
((/.)  Creditor,  and 
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Probate  Law — oonUnued. 
Administration,  grant  of — continued. 
Upon  trust  for  next  of  kin — oont. 
(e.)  A  person  altogether  without 
interest. 
Varieties  of  administration, 
(1.)  General, 
(2.)  Limited,  being 
(a.)  De  bonis  non, 
(6.)  Durante  minoritate, 

Jc.)  Pendente  lite, 
irf.)  Durante  ab8entiit,&c. 
Courts  which  may  make  the  grant, 
(1.)  Court  of  F^obate  in  London, 
?2.)  Dbtrict  Courts  of  Probate, 
(3.)  County  Courts 
Duty  on  administrations, 
Stamp  on  administrator's  bond     13-14 
Bona  notabilia. 
What  were. 

Effect  of  having,  in  different  dio- 
ceses. 
Distinction    practically    abolished 

since  1857 48 

Capita,  distribution  per, 
What  is. 
Opposed  to  distribution  per  stirpes. 

Example 52 

Caveat, 
Entry  of. 

Occasions  for 54 

Citation 63 

Colligendum  bona  defuncti, 

Letters  ad,  occasion  for  .     .      .      .68 
Cum  testamento  anuexo. 
Administration, 

Case  for 106 

Executor, 
Varieties  of, 
(a.)  Lawful, 

His  duties. 

Liability  for  devastavit, 
Renouncing  probate. 
In  what  character  he  sues 
and  is  sued, 
(6.)  De  son  tort. 

What  acts  make    .     .  149-150 

Intestate 194 

Jacens  hsereditas 1 96 

Letters  of  administration        .      .      .  215 
Limited  administration. 

Examples  of 219 

Limited  executor. 

When  appointed 219 

Plene  administravit     .      .      .      .    , .  279 
Probate, 
What  is. 

Form  of 291 

Propounder  of  a  will 294 

Publish 296 

Renouncing  probate 310 

Procedure, 
I.  Practice: 

Abandonment  of  legal  proceed- 
ings, either 
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PBOCEDtTBE— OOR^mtfAiL     • 
I.  Practice — contmued. 

Abandonment  of  legal  proceed- 
ings — ocmtmued, 
1.)  Volantary,  or 
[2.)  Compalsory    ....       1 
Abatement  of  actions  and  snits, 
Definition  of, 
Remedial  provisions, 
(1.)  At  Common  Law, 
(2.)  In  Chancery      ...       1 
Abatement  of  writ     ....       2 

Acqaittal 11 

Admiralty,  peculiar  procedare  in     15 
Alias  writ. 
What  it  is. 
Origin  of  name, 

Abolition  of 20 

Allocatur,  for  costs    .      .  *  .     ^.     22 
Appeal, 

Two  Tarieties  of. 

Criminal  appeals. 

Varieties  of. 

Their  abolition,  59  Geo.  3,  c.  46, 
Latest  instance  of. 
Rights  of  successful  appellor, 
Statutory  appeals  ....     27 
Appearance, 
What  it  is. 
Time  for. 
How  entered. 
Origin  of,  in  Equity, 
Case  of  infants, 

(a.)  At  Law,  (&.)  In  Equity, 
Case  of  married  women, 

(a.)  At  Law,  (6.)  In  Equity, 
Effect  of  entering  appearance. 
Conditional  appearance, 
Neglect  to  appear,  effect  of, 
(a.)  At  Law  (6.)  In  Equity.     27 
Arraignment  in  criminal  cases    .     33 
Amy,  ChalleDge  to  .     .     .     .33 
Arrest,  « 

Varieties  of, 
(1.)  In  ciril  cases,  either 
(a.)  By  capias  ad   satis- 
fadendam,  whether 
(aa.)  On  mesne  process, 

or 
(66.)  On    final    process, 
now  abolished  in 
both  cases ;  or 
(6.)  By    attachment,    for 
contempt, 
(2.)  In  criminal  cases,  with 
or  without  warrant. 
Sanctuaries  from  arrest. 
Their  privileges  abolished    .     33 
Arrest  of  jadgment. 
What  it  is, 
Grounds  for. 

In  criminal  cases      ....  33 
Arrestment  (Scotch  Law),  either 
(1.)  Of  the  person,  or 
(2.)  Of  the  goods     .      .     33>34 
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?BOCEDXJBS— continued. 
I.  Practice — continued. 
Backing  of  warrant, 
What  it  is. 

Necessity  for  it       ....     40 
Bench-warrant, 

Its  use 44 

Bill  in  Equity  or  Chancery, 
Mode  of   instituting   suit    in 

Chancery 45 

Bill  of  Middlesex, 

Mode  of  commencing  action  in 
Queen's  Bench, 

Its  abolition 46-47 

Bill  of  peace. 
Nature  of. 
Purpose  of. 
Occasion  for. 

Example 47 

Bill  of  particulars. 
What  is, 
Object  of^ 
How  different  from  declaration    47 

Case,  Special 53 

Caveat, 
Entry  of,  its  object, 
(1.)  In  Probate  Court, 
(2.)  In  Court  of  Chancery- .     54 
Certiorari, 

Occasion  for 54 

Challenge, 
Varieties  of, 
(1.)  Against  persons, 
(a.)  To  the  array, — what 

is,  and  grounds  of, 
(6.)  To  the   polls,— what 
is,  and  grounds  of, 
(2.)  Against  things  ...     55 
Chambers, 

Proceedings  at,  quality  of, 
What  proceedings  taken  at, 
(a.)  At  Common  Law,  before 

Masters, 
(6.)  In  Equity,  before  Chief 
Gerks, 
What  proceedings  not  taken  at 

55-56 
Charging  order, 
Object  of. 
How  issued  in  aid  of  Common 

Law  judgment, 
How  issued  in  aid  of  Chancery 

decree. 
Aided  by  stop-order     ...     58 
Circuity  of  action, 
Example  of. 

How  avoided 62 

Citation, 

In  Courts  of  Probate  and  Di- 
vorce, 
In  Courts  Ecclesiastical     .     .     63 
Civiliter, 

Meaning  of 63 

Cognovit  actionem. 
What  it  is. 
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PROC  EDURE — continued. 
1.  Practice — amtimwd. 

Coipovit  actionem— con/murrf. 

K(>qui»itc8  to  execution  of, 

Filing  of 67 

Commission  to  take  answers  in 
Chancery, 

Modem  e<|uivalent  for.      ,      .     70 
Compute,  rule  to. 

Cases  for. 

Comparative  disuse  of       .      .     72 
Consolidation  rule. 

Occasions  for 79 

Consultation, 

What  is 80 

(■onterapt  of  Court, 

What  is, 

Rule  in  Queen  v.  Castro    .  80 

('ontinuance, 

What  was, 

Abolition  of 81 

C'Osts, 

Various  scales  of, 
(a.)  Between   solicitor    and 

client, 
(6.)  Between     party     and 
party, 
■     Plaintiff's  right  to, 

Defendant's  right  to, 

Amount  recovered  in  tort  94 

C/Osts  of  the  day, 

What  are, 

When  given 94 

Counsel's  opinion. 

How  far  a  protection   ...     94 
Cross  action, 

What  is, 

Necessity  for 105 

Cross  bill, 

What  is, 

Necessity  for, 

Abolition  of 105 

Declaration, 

Time  for, 

Proced ure  for  want  of .     .111-112 
Decree, 

What  is 112 

Dooretal  order, 

What  is 112 

Default,  judgment  by, 

Cases  for  signing    .... 

When  judgment  is  final, 

When  judgment  is  interlocu- 
tory   1^13 

IX»murrer, 

IVmurring  and   pleading  to- 
gt?ther, 

Time  for 115 

Dtsmmtinuance, 

What  is, 

KtVect  of. 

Cases  for 119 

Dock<»t,  striking  a. 

What  was, 

Modem  equiralent  for.     .  122-123 
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Procedure — continued. 
I.  Practice — continued. 
Enlarge, 

Rules,  enlargement  of. 

Time,  enlargement  of  .      .      .137 

Enquiry,  writ  of 137 

Entering  ap)>earance  .      .      .      .137 
Entering  judgments  {see  Jroa- 

MENT8) 137 

Estreat, 

Of  recognisances  .   144 

Feigned  issue. 

What  it  was, 

Object  of  using  it. 

Disuse  of iri4 

Fiat ir.«> 

Fictions 156-157 

Final  process, 

.     What  is 158 

Foreclosure 159 

Frivolous  pleas. 

What  are, 

Striking  out  of       ....   170 
Farther  maintenance  of  action, 
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Acquisition  of. 
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.  Effect  of 241 
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Profits  i  prendre        ....  292 
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Relief 308 

Rivers, 
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Example  of 327 
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Stint,  common  without  .      .      .  342 
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Ways, 

Varieties  of, 
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Obstruction  of 385 
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Its  modem  equivalent       •     .  107 
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.  117 

.  124 
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Dote  unde  nihil  habet 
Dum  fuit  infra  letatem 
Dum  fuit  in  prisonA  . 
Dum  fuit  non  compos  mentis 
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Ejectment, 
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Origin  of 

Old  mode  of  bringing, 
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Act,  1852, 
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lated as  landlord  and 
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(2.)  Cases  of  landlord  and 
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Entry, 
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c.  27 138 

Entry, Writ  of, 
Degrees  in, 
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Notice  to  quit. 
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Partition, 
Mode  of. 

Under  Partition  Act,  1868    .     265 
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Sum ;  and  title  Writb. 
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Acknowledgment  money  ...     10 
Admittance  {$ee  title  Coptholds)     1 5 
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(18  Edw.  1), 
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Stat.  3  &  4  WilL  4, 
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Approvement, 
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Who  is 55 
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Who  u 55 

Chimin, 
What  is. 
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What  it  was, 
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Creation  of,  time  of, 
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marriage, 
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Effect  of, 
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Principle  of. 
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Encroachment 137 
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Derivation  of  word, 
Nature  of, 
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(1.)  Pi-opter  defectum    san- 
guinis, 
(2.)  Propter     delictum   tc- 
nentis, 


PAGR 

Real  Propertt  Law— continued. 
V.  Incidents — continued. 
Escheat — continued. 

Abolished  in  second  case  (33  & 
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Rules     for      contingent     re- 
mainders. 
Rules  for  executory  interest    .   183 
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Inheritance 188 

Intercommoning        .     .     .     .191 
Land, 
Meaning  of, 
(1.)  Generally, 
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Addition    . 
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ABAHSOHMJKHT.      This  is  n  word  of 
▼cry  general  application,  and  bears  in  every 
inntanco  of  its  use  its  natural  or  popular 
meaning.    Thus,  the  abandonment  of  cliil-  < 
dren,  or  their  desertion  and  exposure,  for 
the  law  as  to  which  see  R.  v.  Falkingham  ' 
(L.  K.  1  C.  G.  R.  222) ;  also,  the  abandon- 
ment of  a  distress  or  of  an  execution,  for  i 
the  law  as  to  which  gee  titles  Distbbss  and   ' 
Execution  ;  also,  the  abandonment  of  the  I 
excess  of  a  claim  in  order  to  give  jurisdic- 
tion to  the  County  Court,  for  the  law  as  to 
which  9ee  County  Coubt  Jubisdiotion, — 
are  so  many  uses  of  the  word.  For  Abandon- 
ment in  the  law  of  Marine  Insurance,  see 
title  Marikb  Insubancb  ;  and  see  also  two 
following  titles. 

ABAHDOHXEHT  OF  LEGAL  FBOOEXD- 
IH08.  Such  abandonment  may  either  be 
voluniary,  where  the  plaintiff  does  it  of  his 
own  accord,  or  compulsory,  where  the  defen- 
dant compels  him  either  to  abandon  or  to 
continue  his  action.  The  plaintiff  may  not 
voluntarUy  abandon  his  action,  even  al- 
tliough  adverse,  without  first  satisfying  the 
defendant  his  costs  {Pugh  v.  Kerr,  5  M.  & 
W.  164).  Under  the  C.  L.  P.  Act,  1854. 
the  application  of  the  defendant  to  compel 
an  abandonment  is  to  be  made  on  summons, 
8.  92.  In  case  the  plaintiff  voluntarily 
abandons  his  action,  he  should  give  prompt 
notice  thereof  to  the  defendant,  in  order  to 
save  further  costs.    See  Pugh  v.  Kerr,  supra, 

ABAHBOVXSHT  OF  SAILWATa  See 
Abandonment  of  Railways  Act,  1850  (13  & 
14  Vict,  c  83),  and  the  other  Acts  in  (jo- 
defroi  and  Shortt's  Law  of  Hallway  Com- 
panies. 

ABATEKSHT  OF  AOTIOKS  AHD  SUITS. 
As  applied  to  actions  or  suits,  this  word 
denotes  that  for  some  cause  or  other  the 
suit  is  become  defective,  and  can  no  longer 
be  proceeded  with  until  such  defect  is  re- 
moved. Various  provisions  have  been  made 
by  recent  statutes  preventing  or  remedying 
such  abatements, — of  these  provisions  the 
principal  are  the  following : — 

1.  C.  L.  P.  Act,  1852,  ss.  135-140,  where 
the  death  of  parties  is  or  (but  for  that  Act) 
woold  have  been  the  cause  of  the  abatement. 


ABATEKENT  OF  AOTIOVS  AHB  SUITS 

— continued. 

2.  0.  L.  P.  Act,  1852,  s.  141,  where  the 
marriage  of  a  feme  sole  (party)  is,  or  (but 
for  that  Act)  would  havo  been,  the  cause. 

3.  Bankruptcy  Act,  1869,  s.  80,  for  the 
case  of  bankruptcy,  and — 

4.  Chancery  Jurisdiction  Amendment 
Act,  1852  (15  &  16  Vict.  c.  86).  s.  52,  whicli 
enacts  that  upon  any  suit  becoming  abate<l 
by  death,  marriage,  or  otherwise,  or  defec- 
tive by  reason  of  some  change  or  trans- 
mission of  interebt  or  liability,  it  shall  not 
be  necessary  to  exhibit  any  bill  of  revivor 
or  supplemental  bill  in  order  to  obtain  the 
usual  order  to  revive  such  suit,  or  the  usual 
or  necessary  decree  to  carry  on  the  proceed- 
ings ;  but  an  order  to  the  effect  of  the  usual 
order  to  revive  or  of  the  usual  supplemental 
decree  mav  be  obtained  as  of  course  upon 
an  allegation  of  the  abatement  of  such  suit, 
or  of  the  same  having  become  defective,  and 
of  the  change  or  transmission  of  interest  or 
liability,  sucli  order  to  be  served  upon  the 
successors  in  interest  or  liability,  and  (when 
the  same  is  served^  to  have  the  effect  of 
rendering  such  successors  parties  to  the 
abated  suit,  with  liberty  nevertheless  to 
discharge  the  order  for  sufficient  cause  as- 
signed. 

ABATEHENT  OF  NUISAHCE.  In  the 
case  of  a  public  nuisance  the  party  abating 
feame  must  have  sustained  some  particular  or 
special  damage  from  it,  i.e.,  some  damage 
other  than  and  besides  the  general  incon- 
venience sustained  by  the  public  at  large 
{Mayor  of  Colctiester  v.  Brook,  7  Q.  B.  339) ; 
but  in  the  case  of  a  private  nuisance  ttie 
party  prejudiced  may  at  once  abate  same 
{Unsdale  {Earl)  v.  Nelson,  2  B.  &  C.  302). 
However,  the  abatement  must  be  made  with- 
out an^  breach  of  the  peace,  and  also  with- 
out doing  any  unnecessary  damage  (Roberts 
V.  Rose,  4  H.  L.  C.  163).  Under  the  sta- 
tute 18  &  19  Vict.  c.  121,  and  the  other  Acts 
relative  to  the  preservation  of  the  public 
health,  local  authorities  and  their  officers 
may  aoate  nuLsances  in  the  maimer  men- 
tioned in  the  Acts. 

See  also  title  Nuisance. 
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ABATEHENT  07  P0B8ES8I0K.  ThiBis 
that  species  of  injury  to  real  property  whicli 
is  committed  wnen  a  stranger,  upon  the 
death  of  an  owner  in  fee,  enters  upon  and 
takes  possession  of  the  land  in  exclusion  of 
the  heir  or  devisee  of  such  deceased  owner. 
See  also  titles  Disseisin  ;  Intbusion. 

ABATEKEHT  07  SENT.  This  is  an 
agreement  to  accept  a  less  sum  for  rent 
than  that  comprised  in  the  original  agree- 
ment. No  parol  agreement  to  make  such 
an  abatement  is  binding.  Levinge  v. 
(/Bnen,  4  Ir.  Jur.  22. 

ABATEKENT  07  WEIT.  This  is  the 
defeat  or  overthrow  of  a  writ  Thus,  in 
stat.  11  Hen.  6,  c.  2,  the  words  are,  that  the 
justices  shall  cause  the  said  writ  to  be 
abated  and  quashed.  So  in  Staundf.  P.  C. 
148,  it  is  said  that  an  appeal  shall  abate 
and  be  defeated  by  reason  of  covin  or 
deceit. 

ABATEKENT,  FLEAS  IK.  These  pleas, 
which  are  also  called  dilatory  pleas,  be- 
cause they  delay  for  the  time  the  further 
progress  of  the  suit,  or  action,  or  prosecu- 
tion, are  pleas  of  some  matter  not  material 
to  the  merits  of  the  proceeding,  but  techni- 
cally necessary  or  proper;  and  as  such 
they  are  opposed  to  pleas  in  bar  or  per- 
emptory pleas.  They  occur  either  in  civil 
or  in  criminal  proceedings. 

I.  In  civil  proceedings, — ^They  are  the 

following : — 
<].)  To  the  jurisdiction  of  the  Court ; 
(2.)  To  the  person  of  the  plaintiff; 
as  that  (a)  he  is  an  outlaw ; 
or  (b)  an  alien ; 
or  (c)  an  excommunicated 

person; 
or  (d)  an  attainted  person, 
cmd  such  like ; 
(3.)  To  the  person  of  the  defendant ; 
as  that  (a)  he  is  privileged ; 
or  {b)  misnamed       (mis- 
nomer) ; 
or(c)  misdescribed  (addi- 
tion); 
(4.)  To  the  writ  and  action,  and  for- 
merly— 
(5.)  On   account   of    certain   events 
happening,  namely, — 
(a.)  The  demise  of  the  sovereign, 
corrected  by  1  Edw.  6,  c.  7, 
and   other  subsequent  sta- 
tutes;    * 
(fc.)  The  marriage  J  of  the  )     cor- 
(c.)  The  death       /  parties  \  rected 
by  C.  L.  P.  Act,  18.')2,  and 
Cimncery  Jurisdiction  Act, 
1852. 

II.  In  criminal  proceedings,  they  are, 
generally  speaking,  the  same  :  but  under 
the  statute  7  Geo.  4,  c.  64,  s.  19,  no  indict- 
ment or  information  is  to  be  abated  for 


ABATEKEHT.  FLEAS  UX—eontinued. 
misnomer,  or  addition,  but  the  same  shall 
be  amended  if  the  Cioart  is  satisfied  by 
afSdavit  of  the  true  name  or  description. 
See  Bex  v.  ShcJcspeare,  10  East,  83. 

Inasmuch  as  pleas  in  abatement  are 
odious,  they  must  be  certain  to  every  in- 
tent (2  Wms.  Saund.  620),  and  must  go  so 
far  as  to  specify  the  true  mode  of  procedure 
{Evans  v.  Stevens,  4  T.  R.  227) ;  and  the 
same  rule  holds  good  in  criminal  cases  also 
(^aConnell  v.  Beg,  (in  error),  11  CI.  &  F. 
155).  And  so  a  plea  in  abatement  for 
non-joinder  of  defendants  should  mention 
all  the  co-defendunts  who  are  not  joined 
{Crellin  v.  Calvert,  14  M.  &  W.  11).  Every 
such  plea  must  also  be  verified  by  affidavit 
(4  &  5  Anne,  c.  16,  s.  11),  otherwise  the 
plaintiff  may  sign  judgment  {Prwle  v. 
Fembrey,  1  Dowl.  692) ;  and  such  affidavit 
must  be  delivered  with  the  plea,  unless  an 
extension  of  time  be  granted.  The  time 
for  pleading  is  also  very  limited,  being  four 
days  after  declaration.  Byland  v.  Worm- 
wald,  5  Dowl.  581. 

Upon  issue  joined  on  a  plea  in  abate- 
ment, the  judgment,  when  for  the  plaintiff, 
may  be  of  either  of  two  kinds,  namely, — 

(1.)  Final,  as  when  the  issue  is  an  issue 
of  fact ; 

(2.)  Bespondeat   ouster,  as  when    the 
issue  is  one  of  law. 

Large  powers  of  amendment  are,  how- 
ever, now  given  by  the  C.  L.  P.  Acts,  1852 
and  1854,  in  cases  of  the  non-joinder  or 
mis-joinder  of  parties ;  for  which  see  titles 
Mis-joiNDEB  and  Nonjoinder. 

Pleas  generallv,  whether  in  bar  or  in 
abatement,  must  be  pleaded  in  the  follow- 
ing order,  which  is  invariable,  namely, — 

(i .)  To  the  jurisdiction ; 

(ii.)  In  abatement, 

(a.)  To  the  person  (1)  of  the  plaintiff, 

or  (2)  of  the  aefendant, 
(&.)  To  the  count, 
(c)  To  the  writ; 
(iii.)  In  bar  of  the  action. 

Pleading  a  plea  in  any  one  of  these 
classes  is  a  waiver  of  the  right  to  plead  in 
any  of  the  preceding  classes. 
Seetkiao  title  Plea  in  Bab. 

ABBAT,  called  also  Abbot,  was  a  spiritual 
lord,  and  an  abbacy  was  the  lordship  wit  It 
the  revenues  thereof  and  the  spiritual 
duties  attaching  thereto.  In  England, 
abbats  were  either  elective  or  presenta- 
tive ;  and  again  some  abbats  were  mitred, 
having  episcopal  authority,  and  not  being 
themselves  subject  to  the  jurisdiction  of 
any  diocesan,  but  others  were  unmitred, 
and  were  subject  to  such  jurisdiction. 
The  mitred  abbats  alone  were  lords  of  par- 
liament. It  is  suppo^d  that  there  were 
twenty-seven  such  parliamentary  abbats. 
All  the  abbacies  are  supposed  to  have  been 
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founded  between  602  and  1133.  An  ftbbat 
together  with  his  monks  formed  a  convent, 
and  were  a  corporation.  By  statute  27 
Hen.  8,  c.  28,  the  lessev  monasteries  were 
abolished,  and  by  statute  31  Hen.  8,  c.  18, 
the  larger  ones  were  dissolved  also. 

ABDICATIOK.  This  is  a  renunciation 
of  office  by  some  magistrate  or  other  per- 
son in  office  before  the  natural  expiration 
thereof.  Such  a  renunciation  differs  from 
a  resignation  of  office,  being  usually  pure 
and  simple,  whereas  resignation  is  com- 
monly in  favour  of  some  particular  succes- 
sor. James  II.  was  considered  to  have 
abdicated  the  Crown  in  1688. 

ABDITCnON.  This  word  is  commonly 
used  of  the  criminal  offence  of  carrying  off 
females  on  account  of  their  fortunes.  See 
statute  9  Geo.  4,  c.  81 ;  but  the  law  is  now 
comprised  in  24  &  25  Vict.  c.  100,  as.  53-4. 
And  by  the  same  statute  (24  &  25  Vict, 
c.  100),  s.  55,  the  unlawfully  taking  away 
any  unmarried  female  under  the  age  of 
sixteen  years  out  of  the  possession  and 
against  the  will  of  her  parents  or  guardian 
is  a  misdemeanour ;  and  under  s.  56  of  the 
same  Act  the  like  offence  in  respect  of  an 
unmarried  female  under  the  age  of  fourteen 
years  is  a  felony. 


ABETT0B8 

Abkttobs. 


See    title    Aidebs   and 


ABETAKCS.  This  word  as  applied  to 
real  property,  whether  estates  or  dignities, 
denotes  that  the  same  are  in  expectation, 
remembrance,  or  intendment  of  the  law. 
Abeyance  is  said  to  be  of  two  sorts,  being 
either — (1)  Abeyance  of  the  fee  simple,  or 
(2)  Abeyance  of  the  freehold.  The  first 
is  where  there  is  an  actual  estate  of  free- 
liold  in  esse,  but  the  right  to  the  fee  simple 
is  suspended,  and  is  to  revive  upon  the 
happening  of  some  event ;  e.g.  in  the  case 
of  a  lease  to  A.  for  life,  remainder  to  the 
right  heirs  of  B.  who  is  alive,  the  fee 
simple  is  in  abeyance  until  B.  dies  (Go. 
Litt.  342  b.)  Similarly,  during  the  incum- 
bency of  each  successive  incumbent  of  a 
church,  he  having  only  a  freehold  interest 
therein,  the  fee  simple  is  in  abeyance 
(Litt  §  644-6.)  The  second  species  of  abey- 
ance, i.e.  an  abeyance  of  the  freehold  itself, 
occurs  on  the  death  of  an  incumbent,  and 
until  the  appointment  of  his  successor 
(Litt.  8. 647.)  But  saving  this  one  case,  the 
freehold  is  never  in  abeyance,  and  cannot 
possibly  be  so. 

It  was  customary  in  speaking  of  a  thing 
in  abeyance  to  say  that  it  was  "  in  nutn- 
bus"  (which  was  rather  a  profane  expres- 
sion), or  "  in  gremio  legis "  {Carter  v. 
BamardiUon,  1  P.  Wms.  516),  the  latter 


ABETAHGS — enntinued. 
phrase  denoting  that  the  fee  simple  or 
freehold  which  was  in  abeyance  was  mean- 
while under  the  care  or  protection  of  the 
law. 

There  is  no  abevance  either  of  the  fee 
simple  or  of  the  freehold  in  the  case  of 
conveyances  operating  under  the  Statute 
of  Uses,  for  in  these  what  is  not  given 
away  remains  in  the  grantor  until  it  is  so 
given. 

ABIUTT  TO  FAT.  Before  any  one 
may  bo  imprisoned  at  the  present  day  under 
the  32  &  33  Vict.  c.  62  (The  Debtors  Act. 
1869),  it  is  necessary  (subject  to  the  excep- 
tions mentioned  in  s.  4  of  the  Act),  that 
the  debtor  should  have  had  since  the  date 
of  the  order  or  judgment  the  means  to 
pay  the  sum  in  respect  of  which  he  has 
made  default,  s.  5  of  the  Act  being  sub- 
stituted for  ss.  98  and  99  of  the  County 
Court  Act,  1846.  Moreover,  no  imprison- 
ment under  this  section  is  to  operate  as  a 
satisfaction  or  extinguishment  of  any  debt 
or  demand,  or  cause  of  action,  or  to  de- 
prive any  person  of  any  right  to  take  out 
execution  against  the  lands  or  goods  of 
the  person  imprisoned. 

ABJUSATION.  This  is  a  foreswearing 
or  renouncing  upon  oath.  To  abjure  the 
realm  was  to  take  an  oath  to  quit  it  for 
ever,  and  such  abjuring  persons  were  and 
are  civilly  dead.  So  also  to  abjure  the 
Pretender  was  to  take  an  oath  disclaiming 
all  allegiance  or  obedience  to  him.  The 
oath  of  abjuration  is  a  natural  issue  from 
the  duty  of  allegiance,  but,  apparently,  was 
not  devised  until  after  the  Bevolution  of 
1688,  when  the  7  &  8  Will.  3,  c.  27,  first 
imposed  it  in  respect  of  temporal  sove- 
reigns at  least.  (See  title  Prauunibb,  as 
to  spiritual  sovereigns.)  More  recently 
the  oath  of  abjuration  has  been  wrapped 
up  in  the  oatli  of  allegiance  prescribed  by 
the  21  &  22  Vict.  c.  48,  s.  1,  which  is 
in  these  words :  **  I,  A.  B..  do  swear  that 
I  will  be  faithful  and  bear  true  allegiance 
to  Her  Majebty  Queen  Victoria,  &c.,  and  I 
do  faithfully  promise  to  maintain,  &c." 
the  succession  to  the  Crown  as  settled  by 
the  Act  of  Settlement,  1701  (12  &  13 
Will.  3,  c.  2),  "  hereby  utterly  renouncing 
and  abjuring  any  obedience  or  allegiance 
unto  any  other  person  claiming  or  pre- 
tending a  right  to  the  Crown  of  this  realm ; 
and  I  do  declare  that  no  foreign  prince, 
person,  prelate,  state,  or  potentate,  hath 
or  ought  to  have  any  jurisdiction,  power, 
superiority,  pre-eminence,  or  authority, 
ecclesiastical  or  spiritual,  within  this 
realm."  Under  the  Naturalization  Act, 
1870  (33  &  34  Vict.  c.  14),  s.  9,  the 
oath  of  allegiance  leaves  out  the  words  of 
abjuration,  being  merely  an  expression  of 
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ABUfRAHOV—  continued. 
tlie    positive   duty  of  BUogianco  to  the 
Quef'n. 

Fornjerly,  i.e.,  in  the  time  of  Rlward 
tlie  GonfcHaor,  and  the  other  suocccding 
Koverei^iiH,  down  to  the  reii^n  of  James  I., 
if  a  ptTbon  committed  a  felony  he  might 
obtiiin  siinctuary  in  a  church  or  church- 
yard ;  Bnd  there  on  confession  of  the  crime, 
he  might  abjure  the  reahn.  But  tliis 
privilege,  growing  into  an  abuse,  the  thing 
was  abolished  by  21  Juc.  1,  c.  28,  since 
vhioh  stritute  this  kind  of  abjuration  has 
ceased.    2  Inst.  629. 

ABOBTIOK.  Under  the  statute  24  & 
25  Yict.  c.  100,  B.  58,  any  woman  being 
with  child  who  with  intent  to  procure  her 
own  miscarriage,  unlawfully  administers 
to  herself  any  poison,  or  uses  any  instru- 
ment with  the  like  intent,  and  any  person 
other  than  the  woman  doing  for  her  the 
like  (whether  or  not  the  woman  is  with 
child),  is  guilty  of  felony ;  and  by  8.  59, 
the  person  supplying  such  poison  or  in* 
strument  with  knowledge  of  the  intended 
unlawful  use  thereof,  is  guilty  of  a  misde- 
meanour. For  the  complete  commission  of 
thiB  offence,  the  earlier  statutes  of  4H  Geo. 
3,  c.  58,  and  9  Geo.  4,  c.  31,  b.  14,  had 
required  that  the  woman  should  be  quick 
with  child;  but  that  is  no  longer  a  re- 
quisite. B.  V.  GoodhaU^  2  G.  &  K.  293 ; 
R  V.  I$aac8, 9  Gox,  G.  G.  228 ;  Arch.  Grim. 
PL  and  Evid.  711. 

ABBIDOXXHT.      That  is  an  epitome. 
The  principal  abridgments  of  the  law  arc 
the  following : — 
1516.  Fitzherbert's  Abridgment,  going 

down  to  21  Henry  VIL 
1568.  Brooke's  ''Grand  Abridgment/' 

going  down  tp  EHizabeth. 
Statham's     Abridgment,     going 

down  to  Henry  VI. 
17C2.  Gomyns'  Digest. 
17S&-51.  Bacon's  Abridgment. 
1741-51.  yiner*B  Abridgment 
1:99-1806.  with  Supplement. 
1853.  Ghitty'B  Equity  Index,  8rd  Ed. ; 

and 
1870.  Harrison's  Digest^  by  Fiaher. 

ABSOONDIKO  DEBTOB.  Under  the 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62), 
B.  12,  a  bankrupt  or  liauidating  debtor, 
who  either  after  or  witnin  four  months 
before  the  commencement  of  the  bank- 
ruptcy or  liquidation,  quita  England,  and 
wrongfully  takes  witJi  him  property  to  the 
amount  of  £20  or  upwards,  is  guilty  of 
felony.  And  under  the  statute  33  &  34 
Yict.  c.  76,  intituled  ''  The  Absoonding 
Debtors  Act,  1870,"  such  a  debtor  may  be 
arrested,  notwithstanding  the  abolition  of 
arrest  on  mesne  prooess  by  the  Debtors 
Act,  1869  (32  &  83  Viot.  c.  62),  b.  6. 


ABSEKCE.  In  French  law,  where  a 
person  has  absented  himself  from  his  resi- 
dence and  domicile  for  four  yi-ars,  and 
nothing  has  meanwhile  been  heard  of 
hini,  u  declaration  of  absence  may  be 
obtained  against  him  (7a  declaration 
dabsence\  one  yt  ar  after  the  parties  have 
applied  for  same,  failing  the  success  of  tli<^ 
inquiries  for  him  that  are  officially  direoti  d 
uix)n  such  application.  The  effect  of  such 
a  declaration  is  to  put  his  next  of  kin 
(ht'ritiers  presomptifs),  into  posseasion  of 
his  property,  they  giving  security,  and 
distributing  the  property  according  to  tiie 
will  of  the  absent  person,  or  (in  the  case 
of  intestacy),  according  to  law.  In  case 
the  abcientee  returns  home,  tlic  next  of  kin 
are  accountable  to  him,  and  return  him  a 
fifth  part  of  the  income  if  he  returns  before 
fifteen  years,  and  one-tenth  part  if  aftcT 
fifteen  years  and  before  thirty:  if  after 
thirty,  they  return  no  part  at  all,  and 
cease  to  be  accountable,  their  security 
being  dischargi.d.  The  consort  of  such 
an  absentee  may  re-marry,  and  the  second 
marriage  is  not  impeachable  excepting  by 
tlie  absentee  (personally). 

AB8ERTIKG  EDISELF.  This  conduct, 
if  done  with  the  intention  of  avoiding 
one's  creditors,  is  an  act  of  hinkruptcy 
Bufiicient  to  found  an  adjudication  of 
bankruptcy  within  the  meaning  of  tho 
Bankruptcy  Act,  1869,  s.  6. 

ABSQUE  HOC  (withota  this).  These 
were  formal  words  made  use  of  in  the  con- 
clusion of  a  special  traverse,  and  the 
traverse  itself  was  thence  frequently  called 
a  traverse  with  an  absque  hoc.  These 
words  were  not  essential  to  a  special  tra- 
verse, others  of  a  similar  import  being 
sometimeB  used  in  their  stead ;  their  object 
was  directly  to  deny  some  proposition  or 
averment  set  forth  in  the  plaintiffs  decla- 
ration. By  the  G.  L.  P.  Act,  1852,  s,  65, 
it  is  enacted  that  special  traverses  shall 
not  be  necessary  in  any  pleading. 
See  Special  Tbavebs^e. 

ABSTRACfl  OF  TITLE.  This  is  an 
epitome  of  the  vendor's  evidence  of  owner- 
ship. It  should  commence  with  a  purchase 
de^  or  marriage  settlement;  and  if  it 
commences  with  a  iri22,  proof  of  the  testa- 
tor's seisin  or  possession,  or  at  any  r»te  of 
his  receipt  of  tne  rents  and  profits  at  the 
time  of  his  decease,  should  be  furnished. 
If  the  abstract  commences  with  a  disen- 
tailing deed  (or  fine  or  common  recovery), 
then  me  creation  of  the  entail  which  pur- 
ports to  be  barred  thereby  ought  to  be 
shewn.  The  abstract  should  set  fortli  in 
epitome  every  subsequent  document  relat- 
ing to  or  affecting  the  title,  excepting 
leases  which  have  expired,  but  not  except- 
ing mortgages,  although  the  money  has 
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ABSTRACT  OF  TITIX— continued. 
been  repaid,  unless  perhap.^  where  the 
mortgage  was  only  equitable  (Drummond 
t.  Tracy,  John.  608).  But  a  deed  which 
does  not  afifect  the  right  to  sell  need  not 
be  abstracted.  When  it  is  necessary  (as  it 
almost  always  is),  to  shew  the  birth,  death, 
or  marriage  of  any  person,  the  proper 
certificates  of  these  fucts  must  be  produced ; 
when  it  is  necessary  to  proTe  a  peligree, 
AS  where  a  descent  occurs  in  the  course  of 
the  abstract,  then  the  heirships  must  be 
proved  if  possible  by  strict  evidence,  i.e., 
by  means  of  certificates  of  births,  deaths, 
and  marriages,  and  by  the  wills  and  letters 
of  administration  of  persons  havin^^:  a  pos- 
sible prior  title;  but  failing  such  proof, 
evidence  of  deeds,  wills  of  relatives,  ex- 
tracts from  parish  books,  from  family 
Bibles,  from  tombstones,  and  such  like, 
may  be  given.  It  should  also  be  shewn 
that  no  outstanding  interest  requires  to 
be  got  in,  such  as  dower,  freebench,  curtesy, 
or  any  unsatisfied  charge ;  also  (in  the 
usual  case)  that  legacies  charged  on  the 
land  have  been  .paid  ;  also  (if  the  property 
is  sold  free  of  land  tax),  the  certificate  of 
such  redemption,  together  with  the  receipt 
and  memorandum  of  registration,  should 
be  produced. 

In  the  case  of  leasehold  properties,  the 
abstract  should  show  the  original  lease 
and  all  subseanent  assignments  thereof, 
unless  where  tne  oiiginal  lease  is  of  very 
ancient  date,  when  some  of  the  mesne 
assignments  may  be  left  out.  Also,  when 
the  lease  is  less  than  sixty  years  old,  the 
lessor's  title  must  be  shewn. 

When  land  (whether  freehold  or  lease- 
hold), has  devolved  upon  any  one  by  the 
death  of  another  since  the  19th  of  May, 
1853,  the  payment  of  succession  duty 
must  be  shewn. 

By  the  Act  22  &  23  Vict.  c.  35,  s.  24, 
the  wilful  concealment  of  any  document, 
or  the  falsification  thereof,  is  a  misde- 
meanour. 

It  is  usual,  however,  to  limit  the  con- 
tents of  the  abstract  of  title  by  special 
conditions  of  sale. 

See  title  Oonditions  of  Sale. 

ABUTTALS  (abutter).  The  buttings 
and  bonndings  of  land,  either  to  the  east, 
west,  north,  or  south,  shewing  on  what 
other  lands  or  places  it  does  abut.  But 
strictly  speaking,  the  sides  on  the  breadth 
are  properly  adjacentes,  i.e.,  lying  or  bor- 
dering, and  only  the  ends  on  the  length 
are  abuitanteif  t.e.,  abutting  or  bounding. 
OoweL 

The  importance  of  a  careful  statement 
of  the  abuttals  in  describing  the  parcels 
in  conveyancing  consists  in  the  facility 
thereby  afforded  of  establishing  the  iden- 
tity of  the  lands  or  plots  of  land  sold,  at 


ABUTTALS  —continued . 
almo&t  any  distance  of  time.  Also,  in 
criminal  law,  in  indictments  for  those 
offences  which  the  law  regards  as  being 
of  a  local  character,  an  accurate  descrip- 
tion is  necessary,  and  this  is  often  best 
given  by  abuttals.  Thus,  an  indictment 
for  not  repairing  a  highway  must  specify 
the  situation  of  the  road  within  the  parish ; 
also,  on  an  indictment  for  night  poaching, 
the  locus  in  quo  mubt  bo  described  either 
by  name,  ownership,  occupation,  or  dbuttdU, 
and  it  would  not  be  sufiicient  to  describe 
it  as  a  certain  close  in  the  parish  of  A. 
And  by  the  rules  of  pleading  (H.  T.  16 
Vict.  r.  18)  in  an  action  of  trespass  quare 
dausumfregitf  the  close  must  be  designated 
in  the  declaration  by  name  or  abuttals^  or 
other  description,  to  avoid  on  the  one  hand 
the  necessity  of  the  defendant's  pleading; 
liberum  tenementum,  and  on  the  other  hand 
the  necessity  of  the  plaintifTs  new  assign- 
ing.   Taylor  on  Evidence,  268.  327. 

ACOEFTAHCE.      When  a  bill  is' drawn 
by  A.  B.  upon  0.  D.,  and  C.  D.  writes  the 
word  '*  accepted  "  and  his  name  across  the 
face  of  the  bill,  the  bill  becomes  his  accept- 
ance.   Such  an  acceptance  is  usually  made 
by  C  D.  when  he  holds  goods  consigned 
to  him  by  A.  B.  and  not  yet  paid  for,  or 
when  he  is  otherwise  in  debt  to  A.  B. 
When  he  accepts  it  under  other  circum- 
stances, the  acceptance  is  for  the  aoconi- 
modation  or  honour  of  the  drawer.    An 
acceptance  by  E.  F.,  who  is  not  a  party  to 
the  bill,  would  also  be  an  acceptance  for 
honour  ur  accommodation,  but  in  this  case, 
for  that  of  the  drawee.    Every  acceptance 
must  since  1  &  2  Geo.  4,  c.  78,  s.  2,  be  on 
the  bill, — a  requisite  which  by  the  Mercan- 
tile Law  Amendment  Act,  1856  (19  A  20 
Vict.  c.  97.  8.  6),  is  extended  to  a  foreign 
bill  as  well  as  an  inland  one.    An  accept- 
ance may  be  either  general,  as  where  the 
word  **  accepted,"  either  alone  or  with  the 
words  "  payable  at "  a  particular  place  is 
written  on  the  bill,  or  it  may  be  special, 
as  where  the  words  *'  and  not  elsewhere  " 
are  added  to  the  particular  place  men- 
tioned in  the  acceptance  for  payment    For 
the  general  law  as  to  the  liability  of  an 
acceptor,  see  title  Bili^  of  Exchange. 

ACpEFTAHCE  AND  RECEIPT.  The  ac- 
ceptance which  is  intended  by  the  Statute 
of  Frauds  must  either  precede  or  be  con- 
temporaneous with  the  receipt  of  the  goods, 
and  as  there  can  be  no  receipt  without 
delivery,  it  follows  that  the  acceptance 
must  be  separated  from  the  receipt  by 
the  delivery,  thus, — 1,  acceptance;  2,  de- 
livery, and  3,  receipt.  Consequently  the 
acceptance  signifies  a  mere  expression  of 
one's  selection  of  the  particular  goods  or 
article. 
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AOCEBTAJSCE  AND  BECEIPT— oarafd. 

Upon  the  goods  being  delivered  and  re- 
ceived, the  purchaser  if  dissatisfied  with 
those  sent  may  return  ^hem;  consequently 
the  acceptance  and  receipt  which  the  i 
statute  speaks  of  does  not  preclude  sub- 
sequent objection. 

ACCESS :  See  title  Bastard. 

ACCE8SASY.      A  person  guilty  of   a 
felonious  offence,  not  by  being  tiie  actor,  or 
actual  perpetrator,  of  the  crime,  nor  by 
being  present  at  its  performance,  but  by 
being  some  way  concerned  therein,  either 
before  or  after  its  commission.    If  he  has 
been  concerned  in  it  before  its  commission 
he  is  termed  an  accessary  before  the  fact  ; 
if  after,  an  accessary  after  the  fact.    An 
accessary  before  the  fact  is  defined  to  be 
one  who,  being  absent  at  the  time  the 
crime  is  committed,  yet  procures,  counsels, 
or  commands  another  to  commit  it ;  and, 
in  this  case,  absence  is  necessary  to  con- 
stitute him  an  accessary,  for  if  he    be 
present,  he  is  guilty  of  Uie  crime  as  prin- 
cipal.    Thus    if   A.  advises  B.  to   kill 
another,  and  B.  does*  it  in  the  absence  of 
A.,  in  this  case  B.  is  principal  and  A. 
accessary  to  the  murder.    An  accessary 
after  the  fact  is  one  who,  knowing  a  felony 
to  have  been  committed,  receives,  relieves, 
comforts,  or  assists  the  felon ;  and  gener- 
ally any  assistance  whatever  given  to  a 
felon,  to  hinder  his  being  apprehended, 
tried,  or  suffering  punishment,  makes  such 
assister  an  accessary,  as  furnishing  him 
with  a  horse  to  escape  his  pursuers,  money 
or  victuals  to  support  him,  a  house  or  other 
shelter  to  conceal  him,  or  using  open  force 
and  violence  to  rescue  or  protect  him  (2 
Hawk.  P.  C.  316,  817,  318).    And  now  by 
Stat.  24  &  25  Vict.  c.  94,  s.  1,  it  is  enacted, 
that  whoever  shall  become  an  accessary 
before  the  fact  to  any  felony,  may  be  in- 
dicted, tried,  convicted,  and  punished  in  all 
respects  as  if  he  were  the  principal  felon. 
And  by  sect.  3  of  the  same  statute,  it  is 
enacted,  that  whoever  shall   become    an 
accessary  after  the  fact  to  any  felony,  may 
be  indicted  and  convicted  either  as  an 
accessary  after  the  fact  to  the  principal 
felony,  together  with  the  principal  felon, 
or  after  the  conviction  of  the  principal 
felon,  or  may  be  indicted  and  convicted  of 
a  substantive  felony,  whether  the  prin- 
cipal felon  shall  or  shall  not  have  been 
previously  convicted,  and  may  thereupon 
oe  punished  in  like  manner  as  any  acces- 
sary after  ihe  fact  to  the  same  felony,  if 
convicted  as  an  scoessary,  may  be  punished. 
And  see  generally  the  lafit-mcntioned  Act, 
which  is  intituled  *^  An  Act  to  consolidate 
and  amend  the  Statute  Law  of  England 
and  Ireland  relating  to  Accessaries  to  and 
Abettors  of  Indictable  Offences." 


ACCESSARY — continued. 

To  a  misdemeanour  there  are  no  acces- 
saries, as  neither  is  there  to  the  offence  of 
high  treason. 

See  also  title  Aiders  and  Abettors. 

ACCESSIO.      This  is  a  term  in  Boman 
law  used  to  denote  a  mode  of  acquisition 
of  property  by  natural  means;  and  the 
like  use  of  the  word  is  not  uncommon  in 
English  law.    Thus,  the  maxim  "  accessio 
ceditprincipaU**  denotes  generally  that  an 
accessory  tning  when  annexed  to  (as  it 
naturally  is  annexed  to)  a  principal  thing 
becomes  part  and  parcel  of  the  latter,  and 
thereupon  and  thereby  becomes  the  pro- 
perty of  the  owner  of  the  principal  thing. 
This  mode  of  acquisition  is  particularly 
illustrated  by  the  Law  of  Fixtures,  as  well 
in  English  as  in  Boman  law,  the  maxim  of 
the  English  law  being  "  Quidquid  pUtn- 
tatur  solo  J  solo  cedit,**  and  of  tlie  Boman 
law  being  *^Omne  quod  inacdifieatur  solo, 
solo  cediV    (See  Brown  on  Fixtures,  2nd 
ed.  1872.)  But  the  principle  is  of  universal 
application,  applying  to  the  incorporation 
of  any  substance  of  minor  importance  in, 
or  its  addition  to,  another  substance  of  a 
larger  or  principal  importance.    By  many 
civilians  it  is  used  as  the  general  term, 
including  in  it  the  various  more  particular 
natural  modes  of  acquisition,  which  are 
designated   respectively   AUuvio,  Speciji- 
catio,    Confusioi    Commixtio.     See  these 
several  titles. 

ACCIDENT.  This  is  any  unforeseen 
event  that  is  not  attributable  to  the  con- 
trivance or  negligence  of  the  party.  It  is 
a  rule  of  all  systems  of  jurisprudence  that 
no  one  is  liable  for  an  accident,  being 
purely  such  (WakemanY.  Robinson,  1  Bing. 
213;  8  Moore,  63);  but  it  is  an  equally 
universal  rule,  that  the  slightest  negli- 
gence will  exclude  the  defence  of  accident 
{Kearney  v.  London,  Brighton,  &c.  Ry. 
Co.,  L.  B.  5  Q.  B.  411).  But  this  non- 
liability from  accident  does  not,  of  course, 
protect  the  purchaser  of  a  specific  chattel 
from  payment  of  the  price,  in  case  the 
chattel  is  either  injured  or  destroyed  by 
accident.     Tariing  v.  BaxUr,  Tudor's  M. 

C.  596. 

The  (Courts  of  Equity  go  further  than 
the  Courts  of  Law,  and  attempt  even  to 
relieve  parties  against  the  consequences  of 
accident,  but  within  a  Umited  group  of 
cases  only.  Thus,  if  a  party  haa,  to  begin 
with,  a  conscientious  title  to  relief,  then  if 
the  accident  consists  in  the  loss  of  a  bond, 
or  of  a  negotiable  or  non-negotiable  instru- 
ment, the  Court  of  Chancery  will  assist 
him  to  getting  paid,  upon  tlie  one  condition 
of  his  giving  a  bond  of  indemnity  to  the 
obligor  against  any  possible  second  pay- 
ment ;  but  the  Courts  of  Law  also  have  now 
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ACGEDXRT-— ooftft»ii«(2. 
ficquiied  jurisdiction  to  give  relief  in  such 
cases  upon  the  like  condition,  17  ft  18 
Vict  c.  125  (0.  L.  P.  Act,  1854).  Equity 
"will  also  occasionally  relievo  in  the  case  of 
a  lost  deed  (Dalston  v.  CoatnoorOi,  1  P. 
Wms.  731).  With  reference  to  a  destroyed 
instrument,  whether  the  same  is  negoti- 
able (  Wright  V.  Maidstone,  I  E.  &  J.  708) 
or  non-negotinble  (Byles  on  Bills,  372), 
Equity  seems  to  give  no  relief,  inasmuch 
as  the  Xaw  can  do  so.  Bed  quttre,  Han- 
sard V.  Robinson,  7  B.  ft  G.  95. 

The  Courts  of  Equity  will  also  relieve 
against  the  defective  execution  of  a  power, 
but  that  only  in  favour  of  a  purchaser 
(including  a  mortgagee  or  lessee),  or  of  a 
creditor,  or  of  a  wife,  a  child,  or  a  charity. 
They  also  relieve  agaiiLst  mistaken  pay- 
ments by  an  executor,  decreeing,  for  ex- 
ample, the  residuary  legatees  or  next  of 
kin  to  make  up,  t  e.,  refund,  to  an.  annui- 
tant-legatee the  diminution  which  the 
annuity  fund  may  have  sustained  through 
a  reduction  in  the  value  of  stock,  occa- 
sioned by  Act  of  Parliament 

But  the  Court  refuses  to  extend  its  relief 
to  oases  of  contract,  for  there  the  parties 
have  been  to  some  extent  negligent  in  not 
providing  against  the  particular  casualty, 
e.g.,  the  deatruction  of  premises  leased 
iBuUock  V.  Dwnmitt,  6  T.  R.  650);  and  tlie 
relief  which  the  Court  gives  to  one  party 
will  never  be  given  so  as  to  prejudice 
another.     White  v.  NuUs,  1  P.  Wms.  61. 

ACCIDENTAL  DEATH.  For  the  law  of 
compensation  in  the  case  of  persons  killed 
by  railway  accidents,  see  Loi^  Campbell's 
Act  (9  &  10  Vict  c.  93) ;  alfio  the  Act 
amending  same  (27  ft  28  Vict,  c  95).  By 
the  latter  Act  any  of  the  persons  beneficially 
interested  in  the  death  may,  when  no  action 
for  compensation  is  brought  within  six 
months  from  the  death  by  the  executor  or 
administrator  of  the  deceased,  bring  such 
action;  and  the  defendant  is  enabled  to 
pay  a  lump  sum  of  money  into  0)urt, 
without  specifying  the  shares  into  which 
the  same  is  to  be  divided  among  the  parties 
interested. 

ACCIDEHTS,    nrSUEANCS    AOAIKST. 

The  law  of  insurance  in  its  general  prin- 
ciples is  applicable  to  this  particular 
species  of  insurance.  Thus,  the  assuring 
|)er8ou  must  have  an  interest  in  the  life 
of  the  assuree,  under  the  stat.  14  Geo.  3, 
c.  48,  s.  2  (Shilling  v.  Accidental  Death  In- 
surance Co.,  2  H.  ft  N.  42).  Also,  there 
mubt  be  a  full  disclosure  of  all  circum- 
stances material  to  the  exposure  to  acci- 
dents {Shilling's  Case,  supra).  It  is  usual 
in  such  policies  to  proviae  that  the  injury 
from  the  accident  insured  against  shall  bie 
caused  by  some  outward  and  visible  means. 


ACCIDENTS,  nreUBANCS  AOAINST— 

contintted. 

of  which  satisfactory  proof  can  be  furnished 
to  the  company ;  as  to  tlie  meaning  of  such 
a  provision,  see  Trew  v.  Railway  Passengers 
Insurance  Company,  5  U.  ft  M.  211 ;  on 
app.  6  H.  ft  ]S.  839.  And  see  generally 
Fisher's  Dig.  4926-30. 

ACCOMXODATIOK :  See  title  Bills  of 

EXCBAKOB. 

ACCOMPLICS:   See   title  Aiders  akd 

AfiETTOBS. 

ACCOBD  AND  SATISFACTIOK.  This  is 
a  defence  in  law,  consisting  (as  the  name 
imports)  of  two  parts ;  viz.  sometliing  given 
or  done  to  the  plaintiff  by  the  defendant 
as  a  satisfaction,  and  agreed  to  (or  accorded) 
as  such  by  the  plaintiff.  Therefore  accord 
without  satisfaction  is  not  a  good  plea 
(Parker  v.  Ranubottom,  3  B  ft  C.  257),  as 
neither  is  satisfaction  without  accord 
(Hardman  v.  BeUhouse,  9  M.  ft  W.  596): 
but  accord  and  satisfaction  with  one  of 
several  enures  to  the  benefit  of  all  (  WaUaee 
V.  RejisaU,  7  M.  ft  W.  264 ;  Nicholson  v. 
ReviU,  4  A.  ft  E.  675).  But  the  satisfaction 
must  be  complete  and  executed.  Flodon 
V.  HaU,  16  Q.  B.  1039. 

In  the  case  of  an  ascertained  sum  of 
money,  a  less  sum  is  no  satisfaction  for  the 
debt  unless  there  is  some  additional  consi- 
deration (FttcA  V.  SutUm,  5  East,  230 ; 
Cumber  v.  Wane,  1  Sm.  L.  C,  6th  ed.  301)  ; 
but  in  other  cases  the  value  of  the  satis- 
faction is  not  inquired  into  (Pinnd^s  Ccue, 
5  Rep.  117a:  Gurlewis  v.  Clark,  3  Exch. 
375) ;  excepting  so  far  as  to  ascertain  that 
the  chattel  given  in  satisfaction  is  of  some 
value  (Preston  v.  Christmas,  2  Wils.  86; 
Cartwright  v.  Cook,  3  B.  ft  Ad.  701). 
One  security  is  no  satisfaction  for  another, 
unless  it  is  of  a  higher  or  better  quality 
than  the  original  security ;  e.  gr.,  by  being 
negotiable.    Sibree  v.  Tripp,  15  M.  ft  W.  23. 

After  breach,  accord  and  satisbction  is 
in  general  a  good  defence  (when  specially 
pl^ed)  to  an  action  on  any  contract, 
whether  made  by  parol  or  by  specialty 
{Blake's  Case,  6  Rep.  43  b)  ;  unless  where  a 
sum  certain  is  payable  under  the  specialty 
{Peytoe's  Case,  9  Rep.  79  a);  but  before 
breach  it  is  never  a  good  defence  to  an 
action  on  a  specialty  **  nam  unumauodaue 
eodem  modo  quo  coWgatur  dissolvi  debet. 

An  accord  and  satisfaction  obtained  by 
fraud  may  be  set  aside  in  equity  {Stewart 
V.  Great  Western  Ry,  Co.  2  De  G.  J.  ft  S. 
319);  and  a  receipt  given  fur  money  re- 
ceived as  compensation  under  circum- 
stances amounting  to  imposition,  or  even 
undue  consideration,  will  not  estop  the 
injured  party  even  at  Law  (Roberts  v. 
Eastern  Counties  Ry.  Co.  I  F.  &  F.  460 ; 
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ACOOBD  AND  BKTlSFACTlOV—contd, 

Lee  V.  LanccuhireSind  Yorkshire  Ry»  Co., 
L.  R.  6  Ch.  App.  527. 

AOGOTIVT  (AOnOK  07).  An  action 
which  lies  against  a  party  to  compel  him 
to  render  an  account  to  another  with  whom 
he  has  had  transactions  ;  and  the  writ  hj 
which  this  action  was  commenced  was 
thence  termed  a  writ  of  account  (F.  N.  6. 
116  to  119;  Go.  LiU.  172  a).  From  the 
greater  facilities,  however,  which  are 
afforded  by  the  Courts  of  Equity  in  taking 
an  account  of  profits  or  receipts,  the  action 
of  account  at  law  is  now  seldom  resorted 
to,  one  of  the  most  recent  cases  in  which  it 
was  used  being  Beer  y.  Beer  (12  G.  B.  2). 
The  action  may  still,  however,  be  brought 
in  a  proper  case ;  for  bi  the  common  law, 
it  lies  against  a  bailiff  or  receiver ;  also, 
against  one  merchant  at  the  suit  of  another 
for  not  rendering  a  reasonable  account  of 
profits ;  and  by  the  stat.  4  Anne,  c.  16,  s. 
27,  it  is  made  to  lie  by  one  joint  tenant  or 
tenant  in  common  against  the  other  as 
bailiff  (although  not  expressly  so  appointed) 
for  receiving  more  than  comes  to  his  just 
share  or  proportion.  This  action  as  be- 
tween merchants  and  merohants  was  an 
exception  to  the  Statute  of  Limitations  (21 
Jac.  1,  c.  16,  8.  3),  but  since  the  M.  L.  A. 
Act,  1856  (19  &  20  Vict.  c.  97),  s.  9,  it  is 
no  longer  so,  the  limit  for  bringing  the 
action  being  now  six  years  in  all  cases. 

The  equitable  jurisdiction  in  account 
applies  in  the  following  cases : — (1.)  Where 
a  principal  asks  for  an  account  against  his 
agent,  tnere  existing  in  this  case  a  fidu- 
ciary relation  between  the  parties  (Mac- 
kenzie V.  Johnston^  4  BI»d.  873),  but  not  in 
the  converse  case  of  agent  against  principal 
iPadwick  v. Stanley,  9  Hare,  627)  (2.)  Where 
there  are  mutual  accounts  between  plain- 
tiff and  defendant;  i  e.,  when  each  of  two 
parties  has  both  received  and  paid  on  the 
other's  account  (PhiUips  v.  PhiUips,  9  Hare, 
471 ).  And  (3.)  where  the  accounts  are  of  a 
very  complicated  character,  and  therefore 
not  admitting  of  being  examined  on  a  trial 
at  Nisi  Prius.  0*Connor  v.  Spaight,  1  Sch. 
&  Lef.  305. 

ACGOTIBTAirT  TO  THE  CBOWK.  This 
denotes  generally  one  who  receives  money 
for  the  Crown,  and  is  accountable  therefor. 
The  Grown  has  a  lien  upon  the  lands 
(other  than  the  copyhold  lands)  of  the 
accountant  for  any  monevs  he  may  mis- 
apply or  become  chargeable  with,  and  such 
lien  attaches  as  from  the  time  he  becomes 
such  accountant,  and  continues  to  attach, 
even  as  against  purchasers  of  the  lands 
without  notice  (Cozhead^s  Case,  F.  Moore, 
126).  Since  Juno  4th,  1839,  every  such  lien 
of  the  Grown  must  be  registered  under 
2  ft  3  Vict.  c.  11,  and  under  the  Act  22  & 


'     ACOOUnTAKT  TO  THE  CBOWK'-conf^. 

23  Vict.  c.  .S5,  must  be  re-registered  every 
five  years ;  but  since  1st  November,  1865, 
no  future  lien  is  to  affect  a  purchaser, 
although  with  notice,  until  a  writ  of  exe- 
cution has  been  registered,  under  28  &  29 
Viet.  c.  104. 

See  title  Gbown  Debts. 

ACOOUNTAHT-OEHEBAL.  This  was  an 
officer  of  the  Gourt  of  Ghancery,  appointed 
by  tiie  statute,  12  Geo.  1,  c.  32,  but  who 
has  since  been  superseded  by  an  officer 
called  the  Paymaster  General  of  England, 
under  the  Ghancery  Funds  Act,  1872 
(35  &  36  Vict.  c.  44),  and  the  Ghancery 
Fund  Rules,  1872,  which  came  into  opera- 
tion on  the  7th  January,  1873. 
See  title  Pathasteb-Genebal. 

AOOOUHTS  CUBBEHT.  These  are 
running  accounts,  or  open  aooounts. 

AOOOTIET  STATED.  This  is  nothing 
more  than  the  admission  of  a  balance  due 
from  one  party  to  another ;  and  that  balance 
being  due  there  is  a  debt ;  and  the  state- 
ment of  the  account  implies  a  promise  in 
law  to  pay  the  debt  shown  by  the  balance. 
For  an  account  stated,  it  is  requisite  that 
a  sum  certain  should  be  due  in  certainty 
{Hughes  v.  Thorpe,  5  M.  &  W.  656);  but 
the  sum  need  not  bo  payable  inprxsenti 
(WheaOey  v.  Williams,  1  M.  &  W.  533). 
The  account  must  have  been  stated  to  tho 
creditor  himself  or  hia  agent,  and  is  not 
sufficient  if  made  to  a  stranger  (Tucker 
V.  Barrow,  7  B.  &  G.  623).  The  statement 
may  be  in  writing  or  by  word  of  mouth 
(Singleton  v.  BarreU,  2  G.  &  J.  368) ;  an 
L  O.  U.  is  evidence  of  an  account  stiited 
(Jacobs  V.  Fisher,  1  G.  B.  178).  But  to 
revive  debts  barred  by  statute,  the  account 
stated  must  be  in  writing,  9  Geo.  4,  c  14, 
s.1. 

An  account  stated  is  not  conclusive,  but 
an  error  therein  may  be  shewn  (  Thomas  v. 
Hawkes,  8  M.  &  W.  140);  also,  that  an 
item  therein  is  not  a  valid  debt  for  want  of 
consideration  (French  v.  French,  2  M.  &  G. 
644).  It  is,  however,  no  objection  to  a 
debt  that  it  arose  upon  a  contract  which 
was  bad  for  want  of  writing  within  the 
Statute  of  Frauds  (Cocking  v.  Ward,  1 G.  B. 
858),  unless  the  contract  has  continued 
executory.      Lord  Falnttmth  v.  Thonuu,  1 

It  is  a  rule  of  law,  that  an  infant  cannot 
state  an  account  (Trueman  v.  Hurst,  1 
T.  B.  40);  upon  attaining  his  age  of 
twenty-one  years  he  may,  however,  ratify 
such  an  account.  Williams  v.  itfoor,  11 
M.  &  W.  256. 

ACCBETIOH.  A  mode  of  acquisition  by 
natural  law. 

See  title  Agcessio. 
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ACGBXJEB,  CIAITSE  07.  This  is  an 
express  clause  frequently  occurring  in  the 
case  of  gifts  by  deed  or  will  to  persons  as 
tenants  in  common,  providing  that  upon 
the  death  of  one  or  more  of  the  beneficiaries 
his  or  their  shares  shall  go  to  the  survivors 
or  survivor.  It  is  a  rule  of  law,  that  there 
is  "no  survivorship  upon  survivorship;** 
«.  e.  that  the  clause  of  accruer  extends  only 
to  the  original,  not  also  to  the  accrued, 
shares,  unless  in  terms  it  is  expressly  made 
to  extend  to  the  latter  also,  which  it  custo- 
marily is  made  to  do.  Pain  v.  Benson,  3 
Atk.  80. 

AOOUKULATIOKS.      The    rule   which 
limits  the  accumulation  of  the  income  of 
property  used  to  be   the  rulo  of  perpe- 
tuities, viz.,  a  life  or  lives  in  being,  twenty- 
one  years,  and  (where  gestation  actually 
existed)  the  period  of  gestation  ( CadeU  v. 
Palmer,  1  CI.  &  F.  372);  but,   in  conse- 
quence of  the  supposed  abuse  of  that  rule 
in  TheUusson  v.  Woodford,  4  Ves.  U2,  and 
by  virtue  of  the  so-called  Theltusson  Act 
(39  &  40  Geo.  3,  c.  98),  the  period  within 
wliich  such  accumulation  may  at  the  present 
day  be  lawfully  directed  is  one  or  other 
severally,  and  not  two  or  more  together,  of 
the  following  periods,  namely : — 
(1.)  The  life  of  the  grantor ; 
(2.)  The  term  of  twenty-one  years  from 
the  death  of  such  grantor,  or  (but 
in  the  case  of  a  will  only)  from 
the  death  of  the  testator ; 
(3.)  The  minority  or  minorities  of  any 
life  or  lives  in  being,  or  in  ventre, 
at  the  death  of  such  grantor  or 
of  such  testator  (as  the  case  may 
b«);' 
(4.)  The  minority  or  minorities  of  any 

Serson  or  persons  who,  under  the 
eed  or  will  (as  the  case  may  be), 
is  entitled  to  the  income,  or  rather 
would  if  of  full  age,  and  but  for 
the  direction  to  accumulate,  be 
entitled  thereto. 
The  Thellusson  Act  applies  both  to  real 
and  to  personal  property  ;  also,  whether  the 
direction  to  accumulate  is  given  expressly 
in  so  many  words,  or  arises  by  implication 
only  (Macdonald  v.  Bryce,  2  Keen,  27G), 
taking  place  by  operation  of  law,  and  with- 
out regard  to  the  question  whether  the 
accumulation,  when  it  arises  from  an  im- 
plied direction,  takesplaoe  accidentally  or 
necessarily  {EvansY, HeUisr,  5 CI. &F.  114), 
and  also  without  regard  to  the  question 
whether  the  interests  of  takers  are  vested 
or  not.    Shaw  v.  Rhodes,  1  My.  &  Cr.  13.'>. 
The  direction  to  acctunulate  is,  in  the 
general  case,  void  as  to  the  excess  only 
^Marshall  v.  HoOoway,  2  Sw.   450);  but 
where  the  direction  exceeds  not  only  the 
limit  prescribed  bv  the  Thellusson  Act, 
but  also  the  rulo  of  perpetuities,  it  is  void 


AOGUMULATIOKS— e(m/tntt«(2. 
in  toto,  and  not  merely  as  to  the  excess. 
Botufhton  V.  James,  1  (JoU.  26. 

The  Thellusson  Act  directs  that  the 
income  directed  to  be  accumulated  shall, 
so  far  as  the  direction  is  void  for  excess, 
belong  to  the  person  or  persons  who  **  would 
have  been  entitled  thereto  if  such  accumu- 
lation had  not  been  directed;"  and  the 
statute,  in  this  part  of  it,  has  been  con- 
strued as  follows:— 

I.  As  to  realty, — 

(1.)  If  there  is  no  residuary  devisie 
the  heir  takes  (Eyre  v.  Mars- 
den,  2  Keen,  564) ;  and  in  case 
of  his  death  during  the  period 
of  excess,  the  future  income 
will  go; 

(a.)  In  the  case  of  the  heir 
having  taken  a  chattel 
interest,  to  his  next  of 
kin  {Setoell  v.  Denny,  10 
Bcav.  315);  and 
(h.)  In  the  case  of  the  heir 
having  taken  a  freehold 
interest,  to  his,  next  of 
kin  (1  Vict.  c.  26,  s.  6), 
as  being  at  the  best  an 
interest  pur  autre  vie 
only; 

(2.)  If  there  is  a  residuary  devise 
the  residuary  devisee  takes. 

1  Vict  c.  26,  s.  25. 

II.  As  to  personalty, — 

(1.)  If  there  is  no  residuary  be- 
quest the  next  of  kin  take ; 

(2.)  If  there  is  a  residuary  bequest 
the  residuary  legatee  takes 
(Haley  v.  Bannister,  4  Madd. 
275),  and  takes  as  capital,  to 
which,  therefore,  if  tenant 
for  life,  he  would  be  entitled 
to  the  income  of  it  only 
{Crawley  v.  Crawley,  7  Sim. 
427) ;  and 

III.  As  to  realty  and  personalty  equally. 
If  the  income  directed  to  be  accu- 
mulated is  the  income  of  residue, 
then, 

(1.)  So  far  as  the  residue  consists  of 
personal  estate  the  next  of 
kin  take    {Pride  v.    Foohs, 

2  Beav.  430) ;  but 

(2.)  So  far  as  the  residue  consists  of 
real  estate  the  heir  takes. 
Wildes  V.  Davies,  1  Sm.  & 
Giff.  475. 

The  Thellusson  Act  itself  excepts  from 
its  operation  the  following  directions, 
namely : — 

(1.)  Provisions  for  the  payment  of  the 
debts,  whether  of  the  settlor  or 
testator  (as  the  case  may  be),  or 
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ADCUVJnJiTlOVB—continued, 

of  any  other  person  (Barringion 
V.  LiddeU,  2  De  G.  M.  &  G.  480)  ; 
and  such  provisions  are  also  ex- 
empt from  the  rule  of  perpetuities 
(Briggs  v.  Oxford  (Earl)  1  De 
G.  M.&G.  363); 

(2.)  Provisions  for  raising  portions, 
whether  given  by  the  same  in- 
strument or  by  a  different  one 
(Beech  v.  Lord  St  Viiuxnt,  3  De 
G.  &  Sm.  678),  the  parents  of  the 
portionists  taking,  howefver,  some 
interest  under  tiie  iustrument 
which  directs  the  accumulation 
{Barrington  v.  LiddeU,  8upra)j 
however  small  that  interest  may 
be  (Evans  v.  Hellier,  5  CI.  &  f, 
126 ),  the  interest  of  the  parents 
acting  analogously  to  the  rule  of 
peri)etuitie8,  semble ; 

(3.)  Provisions  for  raising  a  timber  fund, 
provided  such  provisions  do  not 
exceed  the  rule  of  perpetuities. 
Ferrand  v.  Wilson,  4  Hare,  344. 

AOGTJinJLATIVS     JUDGKENT.      The 

passing  distinct  sentences  for  two  or  more 
distinct  offences.  By  the  Common  Law 
such  a  judgment  could  only  be  given  in 
cases  of  misdemeanours,  and  not  upon 
convictions  for  felony,  the  party  attainted 
of  felony  becoming  thenceforth  desul  in 
law.  Latterly,  however,  by  stat  7  &  8 
Geo.  4,  0.  28,  s.  1^,  the  Court  was  em- 
powered to  pass  a  second  sentence,  to  com- 
mence after  the  expiration  of  the  first,  in 
a  case  of  felony ;  and  under  the  criminal 
statutes  at  pre^^ent  in  force  (24  &  25  Vict.) 
such  accumulative  punishments  are  in 
general  use,  not  exoe^ing  three  in  all. 
See  titles  Pebjuby  ;  Laboent. 

AOCITBED.  This  is  the  generic  name  for 
the  defendant  in  a  criminal  case,  and  is 
more  appropriate  than  either  prisoner  or 
defendant  Bex  v.  M^NaughUn,  1  C.  &  K. 
131. 

AC  ETIAM  BHUB.  The  ae  etiam  clause 
was  a  form  or  fiction  of  law  adopted  first  in 
the  Queen's  Bench,  and  afterwards  in  the 
Common  Pleus,  to  give  jurisdiction  to  these 
Courts  in  actions  for  ordinary  debts  The 
bill  of  Middlesex  in  the  Queen's  Bench 
being  framed  only  for  actions  of  trespass ; 
and  the  statute,  13  Car.  2,  st.  2,  c.  2,  hav- 
ing required  that  the  true  cause  of  action 
should  be  expressed  in  the  writ  or  process, 
the  Court  of  Queen's  Bench  was  in  danger 
of  losing  its  entire  jurisdiction  in  matters 
of  debt ;  to  obviate  that  result,  the  tic  etiam 
clause  was  invented.  And  some  few  years 
afterwards.  North,  C.J.,  directed  that  in 
the  Common  Pleas  the  like  fiction  should 
be  added  to  the  usual  complaint  of  brcak- 


AC  ETIAII  BILLM— continued. 

ing  the  plaintiff's  close.  But  since  the 
Uniformity  of  Process  Act  (2  Will.  4,  c.  30) 
the  necessity  for  this  fiction  has  ceased. 

AGXHOWLEDOMEKT  MONET.     A  sum 

of  money  paid  by  copyhold  tenants  in  some 
parts  of  England  on  the  dtaths  of  their 
landlords  as  an  acknowledgment  of  their 
new  lords.  It  is  the  laudem'um,  or  lauda- 
tivum  of  Roman  law,  being  so  called  a  lau' 
dando  domino.  Leominster  used  to  be  an 
instance  of  it,  see  Cowel ;  but  there  is  no 
trace  of  it  at  Leominster  at  the  present 
day.  The  author  is  not  aware  of  any 
district  in  England  in  which  it  is  now  pay- 
able. The  payment  of  fines  by  copyhold 
tenants  is,  however,  an  analogous  payment. 

AGKHOWLEDeMEHT  07  A  DEBT.  This 
consists  in  the  admission  that  a  debt  is 
owing.  Its  effect  upon  a  debt  not  yet 
barred  by  the  Statute  of  Limitations  is  to 
cause  the  statutory  period  to  commence 
running  anew.  The  acknowledgment  must 
be  in  writing  under  Lord  Tenterden's  Act 
(9  Geo.  4,  c.  14),  8. 1,  and  must  be  addressed 
to  the  creditor,  or,  sismblef  his  ngent  {Fuller 
V.  Bedman,  26  Beay.  614) ;  it  may  be  signed 
either  by  the  debtor  himself  or  his  agent 
(19  &  20  Vict.  0.  97  a.  13).  The  acknow- 
ledgment, in  order  to  be  sufficient,  must 
involve  a  promise  to  pay  (Tanner  v.  Smart, 
6  B.  &  C.  602) ;  therefore  the  effect  of  a 
sufiicient  acknowledgment  of  a  debt  already 
actually  barred  is  the  same  as  the  acknow- 
ledgment of  a  debt  not  yet  barred,  i.e.,  the 
time  will  run  afiresh  from  the  last  acknow- 
ledgment. 

AGKHOWLEDOKERT  07  VATti^Tim 
WOMEN  :  See  titles  Deed  Acknow- 
ledged ;  Fims  AND  Common  Bboovebt. 

AGKH0WLED61ISHT  07  TITLE.  Under 
the  Stat.  3  &  4  Will.  4,  c.  27,  s.  14,  a  written 
acknowledgment  of  the  title  of  a  person 
entitled  to  any  land,  when  given  to  him  or 
his  agent,  and  signed  by  the  party  in  pos- 
session or  in  receipt  of  the  rents  and  profits 
of  the  lands,  has  the  effect  of  rendering 
such  possession  or  receipt  that  of  the  per- 
son whose  title  is  acknowledged ;  and  the 
title  of  the  latter  to  make  an  entry  or  to 
bring  an  action  for  tiie  recovery  of  the 
lands  shall  be  deemed  to  accrue  at  the  date 
of  such  acknowledgment  for  the  purpose  of 
saying  the  Statute  of  Limitations. 

ACQT7IE80ENCE.  Where  a  person  hav- 
ing a  full  knowledge  of  the  facts  (Bamsden 
y.  Dyson,  1 U.  L.  C.  129)  neglects  to  dispute 
the  right  of  another,  he  is  said  to  acquiesce 
in  such  right.  The  effect  of  such  acqui- 
escence is  a  species  of  estoppel  by  conduct, 
see  title  Estoppel;  and  it  is  one  of  the 
principal  grounds  upon  which  Courts  of 
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AOQinESCEKCE — cfyiitinwd. 

Equity  and  also  of  Law  rely  in  refosing 
relief  to  persona  brint^ing  forward  their 
claims.  The  Ck>arts  of  Equity  carry  this 
principle  so  far  that  in  a  matter  of  purely 
equitable  jurisdiction  they  refuse  relief  to 
a  plaintiff  although  he  is  within  the  period 
allowed  by  the  statutes  of  Limitation  for 
the  recovery  of  his  rights.  {See  also  title 
Laches.)  And  when  a  person  stands  by 
and  allows  another  to  deal  with  property 
to  which  he  claims  or  has  a  right,  he  is 
prevented  from  disputing  the  right  of  such 
other  person,  at  least  to  the  prejudice  of  a 
purchaser  for  value  without  notice  (T<sa«- 
dale  V.  Teasdale,  Sel.  Ch.  Ca.  59).  For  tlie 
effect  of  acquiescence  on  the  part  of  a  land- 
lord in  avoiding  the  effect  of  a  forfeiture 
for  breach  of  covenant  by  his  tenant,  see 
title  Waivzb. 

AOQTJITTAL.  This  word  has  two  mean- 
ings. 1.  It  signifies  to  be  free  from  entAes 
and  molestations  of  a  superior  lord  for 
services  issuing  ont  of  lands.  2.  It  sig- 
nifies a  deliverance  or  setting  free  of  a 
person  from  a  charge  or  suspicion  of  guilt. 

AOQUITTAHCS.  A  discharge  in  writing 
of  a  sum  of  money  or  other  duty  is  so  called. 
Such  a  discharge,  unless  it  is  by  deed,  is 
not  pleadable,  neither  is  it  conclusive  as  evi- 
dence, for  it  may  be  shewn  to  have  been 
given  through  mistake.  A  duly  authorized 
agent  may  sign  an  acquittance  so  as  to  bind 
his  principaL 

ACT  OF  BAHKBUFTCY.     This  phrase 
denotes  any  one  of  the  various  grounds 
upon  which  a  debtor  may  be  adjudicated  a 
bankrupt.     Under  the  Bankruptcy  Act, 
1869,  s.  6,  these  acts  of  bankrufitcy  are  the 
following : — 
(1.)  A  general   conveyance  or  assign- 
ment by  the  debtor  in  trust  for 
his  creditors ; 
(2.)  A  fraudulent  conveyance  or  transfer 
by  the  debtor  of  the  whole  or  part 
of  his  property ; 
(3.)  The  debtor's  having  done  any  of 
the  following  things  with  intent 
to  defeat  or  delay  his  creditors, 
namely : 
(a.)  Departed  out  of  England; 
(6.)  Bemained  out  of  England  ; 
(e.)  Being  a  trader,  departed  from  his 

dwelling-house ; 
(d.)  Begun  to  keep  house :  or, 
(e.)  Suffered  himself  to  be  outlawed ; 
(4.)  The  debtor's  having  filed  in  Court  a 
declaration  of  his  inability  to  pay ; 
(5.)  The  levying  of  an  execution  for  not 
less  than  501,  against  the  debtor 
by  seizure  and  sale  of  his  goods ; 
(6.)  The  debtor's  having  neglected,  if  a 
trader  for  seven  days,  and  if  not  a 


ACT  07  BAHKBUPTCT— continued. 

trader  for  twenty-one  days,  after 
service  thereof  to  pay  or  to  secure 
or  compound  for  the  amount  (not 
being  an  amount  under  502.)  de- 
manded on  the  debtor's  summons 
of  the  petitioning  creditor. 

ACT  07  GOD.  This  is  a  pious  phrase  for 
an  inevitable  accident.  No  one  is  to  be 
prejuiiiced  by  the  act  of  God,  But  when 
a  debtor  has  agreed  to  an  alternative  obliga- 
tion, and  one  of  the  alternatives  becomes 
impossible  by  the  act  of  God,  he  is  not 
thereby  discharged  from  doing  the  other, 
which  remains  possible  (Barkworth  v. 
Young,  4  Drew.  1)  ;  for  that  is  no  prejudice 
to  him,  and  the  contrary  would  be  a  preju- 
dice to  the  creditor. 

See  also  title  Impossibility. 

ACT  07  PAMIAKXHT:  See  title 
Statutjb. 

AdEB.  In  French  law,  denotes  docu- 
ments, e.g.,  lee  actee  de  V€tat  civil — public 
documents.  Compare  the  use  of  acta  in 
Boman  law,  and  the  phrase  Acte  of  Parlia- 
ment in  English  law. 

ACTE8  DB  DECX8.  In  French  law,  are 
the  certificates  of  death,  which  are  required 
to  be  drawn  np  before  any  one  may  be 
buried.  {Aacune  inhumation  ne  eera  faite 
Ban9  une  autorisation  de  lofficier  de  V^at 
civU,—Code  Nap.  i.  2-4.) 

ACT78  DB  XABIAOE.  In  French  law, 
are  the  marriage  certificates,  and  contain 
names,  professions,  ages,  and  places  of  birth 
and  domicile  of  the  two  persons  marrying 
and  of  their  parents;  aUo  tlie  consent  of 
these  latter,  and  the  mutual  agreements  of 
the  intended  husband  and  wife  to  take  each 
other  for  better  and  worse,  together  with 
the  usual  attestations. 

ACTES  DE  HAI8SAKCE.  In  French  law, 
denote  the  certificates  of  birth,  and  must 
contain  the  day,  hour,  and  place  of  birth,  to- 
gether with  the  sex  and  intended  Chri&tian 
name  of  the  child,  and  the  names  of  the 
parents  and  of  the  witnesses. 

Acno  HON  ACGEEvrr  imrRA  sex 

AHKOS.  In  the  times  of  Latin  pleading, 
this  was  the  phrase  by  which  a  defendant 
pleaded  the  Statute  of  Limitations  to  an 
action  of  agsumpeit  or  on  other  simple  con- 
tract, bix  years  oeing  the  period  limited  for 
bringing  the  action. 

ACTIOK  AND  ST7IT.  This  is  defined  as 
the  right  of  recovering  in  a  Court  of  justice 
what  is  due  or  owing  to  oneself  (jug  perse- 
quemli  injudicio  quod  »ibi  delwtur). 

All  actions  arise  either  out  of  contract  or 
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out  of  tort;  if  a  proceeding  originates  out 
of  a  crime  it  is  not  (in  English  law,  ut  any 
rate)  an  action,  but  a  prctsecution.  The 
varieties  of  the  several  actions  are  the  fol- 
lowing:— 

I.  On  contract, — 

(I.)  Covenant,  being  on  a  deed  alone ; 

(2.)  Assumpsit, — being  on  a  simple 
contract  only  ; 

(3.)  Debt, — being  indifferently  on  a 
deed  or  a  simple  contract ; 

(4.)  Scire  facicLi, — being  on  a  judg- 
ment; 

(5.)  Account;  and 

(6.)  Annuity. 

II.  On  tort,— 

(1).  Trespass, — being  either 

(a.)  Trespass  quare  dausum  fregit» 

— to  real  property ; 
(6.)  Trespass  de  hanU  cLtportaiiSy — 
to  personal  property ; 

(2.)  Case,— 

(3.)  Trover,— 

(4.)  Detinue, — and 

(5.)  Replevin. 
For  a  particular  explanation  of  each  of 
these  forms  of  action,  see  the  respective 
titles. 

There  were  also  a  numerous  group  of 
actions  called  real  and  mixed  actions,  but 
all  of  these,  saving  ejectment  only,  have 
been  abolished  by  the  stat.  3  &  4  Will.  4, 
c.  27,  s.  36,  and  the  0.  L.  P.  Acts,  1852, 
1854,  and  1860. 

There  are  certain  general  principles 
that  are  applicable  to  all  actions  and 
suits.  Thus,  first,  it  is  necessary  before 
commencing  an  action  to  see  that  the 
cause  of  action  is  complete,  and,  therefore, 
in  the  case  of  payments  due  against  a  cer- 
tain day  to  see  that  the  day  has  arrived 
and  is  over,  and  in  the  case  of  payments  to 
become  due  only  upon  the  performance  of 
some  condition  to  see  that  such  condition 
has  been  performed,  otherwise,  if  there  was 
no  cause  of  action  at  the  date  of  the  issu- 
ing of  the  writ  of  summons  whereby  the 
action  is  commenced,  the  plaintiff  must 
necessarily  fail.  Secondly,  it  is  necessary, 
especially  in  actions  growing  out  of  con- 
tracts, to  see  that  the  plaintiff  has  ihui 
privity  which  is  necessary  to  support  the 
action  and  as  against  the  particular  defen- 
dant, otherwise  the  action  will  be  demurra- 
ble (LttmZcyv.  Gye,2E. &E.  216).  Thirdly, 
in  the  case  of  torts,  the  ground  of  action 
must  be  what  the  law  regards  as  an  injuria 
and  not  a  damnum  merely  {Stevenson  v. 
Neumham,  13  G.  B.  285 ;  Acton  v.  BlundeU, 
12  M.  &  W.  824).  Fourthly,  that  the 
wrongful  act  does  not  amount  to  a  felony 
{WeOock  v.  Constantine,  2  H.  &  0.  146). 
And,  fifthly,  in  case  of  the  injuria  being 
the  breach  of  a  public  duty,  private  damage 


ACTIOK  AKD  SUIT— continued. 

must  have  arisen  to  the  plaintiff  from  it. 
Kearn^  v.  Cordwainera  Co.,  6  C  B.  888. 
See  also  following  titles,  Joinder  of 

Causes  ;    Consolidation    Kule  ; 

Pabties  ;  Cboss  Actions,  &c. 

AD  DAHinnL  That  part  of  the  decla- 
ration which  commences  with  the  words 
"  to  the  damage,*'  &c..  is  termed  the  breach, 
and  is  thence  sometimes  called  the  breach 
ad  damnum.    Oh.  on  Pleading,  362, 6th  ed. 

ADDinOH.  This  term  is  used  in  law 
to  denote  the  address  and  profession  of  t lie 
party  to,  or  of  any  deponent  in  an  action. 
The  greatest  accuracy  in  the  addition  is 
often  necessary,  e.a.,  in  the  afiidavit  which 
is  to  accompany  the  registration  of  a  bill 
of  sale. 

AJXELTSQf  othertoise  ATHELDTG.    An 

expression  which  was  used  to  designate 
among  the  Saxons  their  chief  nobility,  and 
pre-eminently  the  eldest  son  of  the  king. 
Spelman. 

ADEHPHOK.  The  taking  away.  For 
the  application  of  this  word  to  legacies  and 
devises,  and  for  the  English  and  Roman 
law  of  ademption  of  legacies,  see  title  Lb- 
OAOiES  AND  Devises. 

AD  IKQUIREKDTJIL  A  judicial  writ 
commanding  inquiry  to  be  made  of  any- 
thing relating  to  a  cause  depending  in  the 
King's  Courts.  It  is  granted  upon  many 
occasions  for  the  better  execution  of  justice. 
See  title  Wmr  of  Inquiby. 

ADJOUBKKEKT.  A  putting  off  until 
another  time  or  place.  Thus,  a  Court  may 
be  adjourned;  Parliament  is  adjourned; 
the  further  consideration  or  hearing  is  ad- 
journed ;  and  in  consequence  of  such  ad- 
journment, the  parties  and  witnesses  have 
Sermission  to  forbear  their  attendance 
uring  the  period  of  adjournment.  See  as 
to  Adjournment  Days,  Cheetham  v.  Sturte- 
Vint,  12  M.  &  W.  615. 

ADJUDICATIOK.  A  giving  of  judgment. 
In  Roman'  Law,  the  adjudicatio  was  the 
fourth  of  the  four  formulsD  in  use  during  the 
period  of  the  formulary  procedure  (177  b.o. 
till  286  A.D.).  It  occurred  in  three  actions 
only,  viz.,  Finium  regundorum,  Communi 
dividundo,  and  Familix  erdscundx, 

ADJirSTMEHT.  This  is  the  rateable 
distribution  of  a  loss  which  is  matter  for 
general  average  {see  Gbnbbal  Avebaoe). 
In  an  adjustment,  the  rule  now  adopted  in 
England  differs  according  as, — 

(1.)  The  ship  arrives  at  its  port  of  des- 
tination, in  which  case  the  selling  price  of 
the  goods  is  taken ;  or 

(2.)  The  ship  puts  back  to  the  port  of 
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AD  JUSmZNT—  continued, 
I.idingf  in  which  cftso  the  in  voice  price  of 
the  j^oodd  is  taken. 

But  ill  either  case  the  goodd  sacrificed 
as  well  as  the  gxodd  saved  arc  liable  to 
ciintribate  towards  making  good  the  loss, 
it  being  obvious  that  the  owners  of  the 
goods  sacrificed  are  not  to  be  on  a  better 
Rioting  than  the  owners  of  the  goods 
saved.    Sui.  M.  Law,  295. 

The  remedy  for  enforcing  contribution 
towards  a  general  average  is  by  action  at 
law  or  suit  in  equity,  but  not  (as  a  rule)  in 
the  Court  of  Admiralty. 

When  the  amount  of  the  indemnity  for 
(Inmage  sustained  in  the  course  of  a  voyage 
is  ascertained,  and  the  proportions  thereof 
which  each  underwriter  of  the  policy  is 
liable  to  pay  is  settled,  it  is  usual  for  the 
underwriter  to  indorse  on  the  policy,  "  ad- 
justed this  loss  at  so  much  per  cent.,"  or 
some  words  to  the  same  effect,  and  this  is 
called  an  a<ljuBtment(l  Park  on  Ins.  192). 
The  adjustment  when  so  made  is  prima 
facie  evidence  both  of  the  underwriter's 
liability  on  the  policy,  and  al»o  of  the 
amount  due;  and  the  onus  of  proof  is 
therefore  thrown  on  the  underwriter  if  he 
alleges  that  the  adjustment  was  obtained 
through  fraud,  or  was  made  under  a  mis- 
take of  fact,  or  even  (it  seems)  of  law.  It 
is  the  common  practice  after  an  adjustment 
for  the  broker  of  the  underwriter  to  give 
fb  the  assure  d  his  (the  broker's)  own  note, 
culled  a  credit  note,  for  the  amount  of  the 
loss  payable  in  a  month ;  but  the  under- 
writer still  in  such  a  case  remains  liable, 
as  a  surety  for  the  broker,  in  case  the 
latter  should  become  insolvent  during  the 
month. 

See  title  General  Average. 

ADXEASUESKENT.  A  writ  which  lay 
against  those  who  usurped  more  than  their 
share.  It  used  to  lie  in  two  cases,  first,  for 
admeasurement  of  dower,  and  secondly,  for 
admeasurement  of  pasture.  In  the  former 
rase,  it  was  brongnt  by  the  heir  against 
the  widow  of  a  deceased,  who  withheld 
from  such  heir,  or  his  guardian,  more  land 
in  respect  of  her  dower  than  she  was  justly 
entitled  to,  in  which  case  the  heir  was  to 
be  restored  to  the  overplus.  In  the  second 
ease,  it  lay  between  thos^  who  had  com- 
mon of  pasture  appendant  to  their  freehold, 
or  common  by  vicinage,  when  any  one  or 
more  surcharged  the  common  with  more 
cattle  than  he  or  they  ought  to  have 
thereon  (F.  N.  B.  125,  148 ;  Let  Terme$  de 
la  Ley).  Kevertheless,  the  writ  for  ad- 
measurement of  dower  did  not  lie  where 
the  excess  in  the  assignment  of  dower  was 
attributable  to  the  act  of  the  heir  himself, 
who  made  the  assignment  being  at  the  time 
o/fuU  age ;  unless,  indeed,  the  excess  had 
arisen  Crom  the  discovery  of  mines  which  had 


AD]CEA8irBEH£HT--eon/tnu«J. 

beea  overlooked  at  the  time  of  the  assigrn- 
ment.  At  the  present  day,  this  writ  of  ad- 
measurement is  practically  extinct  as  a 
form  of  process  in  both  of  the  two  cases  in 
which  it  was  formerly  used ;  and  now  an  ac- 
tion on  the  case  is  the  common  mode  of  pro- 
ceeding by  one  commoner  against  anotner 
for  a  surcharging  of  the  common,  and  a 
suit  in  Et]uity  is  the  course  to  be  adopted 
by  the  heirs  a<rainst  the  widow  for  the 
purpose  of  correcting  an  excess  in  the  as- 
si^ment  of  dower  {Ilcby  v.  Hoby,  1  Vem. 
218).  There  is  no  question,  however,  but 
that  the  writ  of  admeasurement,  never 
having  been  expressly  abolished,  is  still 
available  for  eitner  of  the  two  purposes 
before-mentioned,  althou<>^h  the  wholesale 
abolition  of  real  and  mixed  actions  which 
wa.H  eflfected  by  the  Acts  3  &  4  Will.  4, 
c.  27,  B.  36,  and  23  &  24  Vict.  c.  126,  s.  26, 
may  be  thought  by  some  to  have  extended 
to  tiie  writ  of  admeasurement  also. 

ADMIKIClTLTril  An  aid  or  support  to 
something  else,  whether  a  right  or  the 
evidence  of  one.  It  is  principally  used  to 
designate  evidence  adduced  in  aid  or  sup- 
port of  other  evidence,  which  without  it  is 
imperfect. 

ADMUnSTBATIOK.  The  discharging 
of  some  dutv  or  office,  usually  that  of  get- 
ting in  and  distributing  the  assets  of  a 
deceased  person. 

See  titles  Administration  of  Assets  ; 
Adhinutrator. 

ADlOHIBTRAnOK,  OBAHT  07.    The 

administration  of  the  personal  estate  of 
a  deceased  intesttite  belonged  anciently 
to  the  sovereign  as  parens  patrim,  or  to 
certain  lords  of  manors  under  a  general 
grant  from  him,  and  afterwards  to  the 
ordinary  who  by  the  Statute  of  West- 
minster 2  (13  Edw.  1.)  c.  19,  was  re- 
quired to  pay  the  debts  of  the  deceased, 
and  who,  at  a  still  later  period  by  the  stat. 
31  Edw.  3,  St.  1,  c.  11,  was  required  to  de- 
pute the  administration  to  the  next  of  kin 
of  the  intestate.  Thus  stood  administra- 
tion until  the  Oourt  of  Probate  Act  (1857), 
20  &  21  Vict.  c.  77,  whereby  the  power  of 
granting  administration  was  transferred  to 
that  Court  from  the  ecclesiastics. 

In  the  grant  of  letters  of  administration, 
there  are  certain  relations  of  the  deceased 
who  are  considered  to  have  a  preferable 
right.  Thus,  the  husband  has  an  abso- 
lute right  to  administer  to  his  wife,  and 
the  widow  has  a  moral  right  (which  the 
Ck)urt  generally  recognises)  to  adminster 
to  her  husband.  When  there  is  no  hus- 
band or  widow,  the  right  to  administer 
belongs  to  the  next  of  kin  aooording  to 
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ADMINISTSATIOK,   GBAHT  OF-— eon- 

their  proximity  in  relationship,  the  right 
to  the  beneficial  interest  under  the  Statute 
of  Distributions  generally  regulating  the 
right  to  the  grant  of  administration  ;  and 
in  the  case  of  there  being  several  next  of 
kin  in  equal  proximity,  he  whom  the 
majority  shall  elect  in  general  administers. 
A  creditor  may  also  administer ;  and  the 
Court  may  even  appoint  to  the  adminis- 
tration a  person  entirely  without  interest, 
in  which  latter  case  the  grant  is  merely 
ad  coUitiendum. 

There  are  various  species  of  administra- 
tion, namely : — 

(1.)  A  general  administration, — ^when 
the  deceased  is  wholly  intestate ; 

(2.)  Administration  de  honU  non, — as 
upon  the  death  of  a  sole  executor  after  pro- 
bate intestate,  or  upon  the  death  of  a  sole 
administrator ; 

(3.)  Administration  durante  minoritate, 
— as  where  the  executor  appointed  by  the 
will  being  a  sole  executor  is  a  minor  ; 

(4.)  Administration  pendente  lite, — ^as 
where  any  suit  touching  the  validity  of 
tiie  will  is  pending,  and  generally  where- 
ever  the  Court  of  Chancery  would  appoint 
a  rec/civer  of  the  estate ; 

(5.)  Administration  durante  absentia^ — 
as  where  a  sole  executor  is  out  of  the 
kingdom,  and  either  (a)  by  the  Common 
Law,  before  probate,  or  (6)  by  stat.  38 
Geo.  3,  c.  87,  after  probate ;  and 

(6.)  Administration  eum  testamento  an- 
nexe,— as  where  either  a  sole  executor  dies 
without  having  proved  the  will,  or  a  sole 
or  surviving  executor  dies  intestate. 

There  are  also  various  other  administra- 
tions of  a  limited  or  temporary  kind.  e.g. 
hntil  the  will  can  be  proved,  or  until  the 
executor  attains  a  ceiiain  age  other  than 
majority,  and  so  forth. 

Under  the  stat.  20  &  21  Vict.  c.  77, 
s.  46,  the  district  registrars  of  the  Court  of 
Probate  may  grant  probate;  and  under 
21  &  22  Vict.  c.  95,  s.  10,  the  County 
Court  may  make  the  grant. 

The  duty  on  administrations  is  regu- 
lated by  the  stats.  55  Geo.  3,  c  184, 
23  Vict.  c.  15.  and  27  &  28  VicL  o.  56; 
and  the  stamp  which  is  payable  upon  the 
bond  commonly  given  by  an  administrator 
is  now  regulated  by  the  Stamp  Act,  1870 
(33  &  34  Vict,  a  97). 

ADMINISISAnOK  OF  A88ST8.     The 

Court  of  Chancery  after  the  grant  of  pro- 
bate or  administration  undertakes  to  apply 
the  assets  of  the  deceased  person  in  pay- 
ment of  all  his  debts  and  legacies  in  tneir 
due  and  proper  order.  At  the  present  day 
property  of  every  kind  or  sort  is  available 
to  pay  the  debts,  but  there  is  a  certain 
order  observed  by  the  Court  in  its  applica- 
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tion  of  the  different  properties  for  that  pur- 
pose, the  following  being  the  usual  order : — 

(1.)  The  general  personal  estate  not  be- 
queathed at  all,  or  by  way  of  re- 
sidue only ; 

(2.)  Real  estute  devised  for  the  payment 
of  debts ; 

(3.)  Real  estate  descended  ; 

(4.)  Specific  (including  residuary)  de- 
vises, and  specific  and  general 
legacies  all  being  charged  with 
the  payment  of  debts ; 

(5.)  General  pecuniary  legacies  and  re- 
siduary devises,  neither  being 
charged  (^Hensman  v.  Fryer ,  L.  R. 
2  Ch.  App.  420,  extending  Tombs 
V.  BocK  2  CoU.  502) ; 

(6.)  Specific  (not  including  reeiduary) 
devises  and  specific  legacies, 
neither  being  charged;  and 

(7.)  Real  or  personal  eettite  appointed  by 
deceased  person  under  a  general 
power. 

In  the  application  of  these  properties  in 
or  towards  payment  of  debts  in  a  due 
course  of  administration,  the  following  is 
the  order  of  priority  in  which  different 
classes  of  creditors  rank  : — 

(1.)  Debts  due  to  the  Crown  by  record  or 
specialty ; 

(2.)  Legacy  and  succession  duties,  and 
other  debts  to  which  particular 
statutes  assign  priority ; 

(3.)  Judgment  debts  duly  registered ; 

(4.)  Rocognizances  and  btatutts ; 

(5.)  Specialty  con- 
tract debts ; 
simple  con- 
tract   debts ; 


All  placed  upon 
a  level  Dy  virtue  or 

^e'giste^7!K  ~"«^^^^^,^,  1 
^  the   statute    32  & 


33  Vict  c.  46  ; 


judgments ; 
arrears    of 
rent-service; 
(6.)  Voluntary  bonds  in  hands  of  volun- 
teers  * 

Previously  to  the  stat.  32  &  33  Vict, 
c.  46,  specialty  contract  debts  and  arrears 
of  rent-service  were  entitled  to  priority 
over  simple  contract  debts  and  unregis- 
tered judgments  in  the  distribution  of 
what  were  termed  legal  assets,  but  were 
never  so  entitled  in  the  distribution  of 
equitable  assets;  and  the  effect  of  the 
stat.  32  &  83  Vict.  c.  46,  appears  to  be 
to  abolish  altogether  the  distinction  be- 
tween legal  and  equitable  assets  in  ad- 
ministrations. 

See  titles  Legal  Assets  ;  Equita  ble  As- 
sets ;  and  Mabshallinq  of  Assets. 

ADMIRALTT,    COUBT    OF.     For    the 

origin  of  this  Court,  see  title  Courts  of 
Justice.  The  general  jurisdiction  of  the 
supreme  Court  is  regulated  at  the  present 
day  by  the  stats.  24  &  25  Vict.  c.  10, 
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ADMIBALTT,  COUBT  QiF— continued. 

and  26  Vict.  c.  24;  and  jurisdiction  in 
Admirnlty  causes  was  conferred  npon  the 
County  Court  by  the  stat  31  &  32 
Vict.  c.  71.  The  Court  of  Admiralty  was 
throvrn  open  to  practitioners  by  the  stat. 
22  &  23  Vict.  0.6;  but  the  modes  of  prac- 
tice, tof^ether  with  the  effectsof  a  judgment 
in  that  Court,  are  of  a  peculiar  nature, 
partaking  largely  of  the  rules  of  the  civil 
law ;  thus  an  objection  to  the  jurisdiction 
of  the  Court  may  lie  taken  at  any  stage  of 
the  proceedings  (The  Mary  Ann,  34  L.  J. 
( Adm.)  73),  and  the  party  is  not  prejudiced 
in  taking  that  objection  by  appearing, 
(The  Eleanor,  32  L.  J.  (Adm.)  19).  The 
juilgoients  of  the  Court  are  oliiefly  in  rem, 
and  bind  all  the  world  as  well  as  the  par- 
ties to  the  action. 

See  titles  Collision;  Seamen;  Sal- 
yaob;  Prize;  Shipping. 

ADIOBSIBILITT  07  XVIDEirCS.  This 
phrase  denotes  the  quality  of  matters 
adduced  in  evidence,  according  to  which 
they  are  or  not  receivable,  i.e^  admissible 
n«  evidence, — a  question  for  tlie  judge  or 
Court  to  determine.  It  is  commonly  op- 
[Kkied  to  the  weight  of  the  evidence  once 
it  has  been  admitted,  the  weight  being 
for  the  jury  or  for  the  judge  sitting  as  a 
jury. 

See  title  Evidence. 

ADHI88I0H.  This  word  denotes  the 
ordinary's  signification  of  his  approval  of 
the  clerk  presentee  of  a  living ;  it  some- 
times includes  both  approval  and  institu- 
tion.  Co.  Litt.  344  a. 

See  aLiO  title  Attobnet. 

ADHIS8I0H  07  DOdTlTENTS.  Under 
the  C.  L.  P.  Act,  1852,  s.  117,  either  party 
may  call  on  the  other  by  notice  to  admit 
any  document,  saving  all  just  exceptions ; 
and  in  case  of  lefusal  or  neglect  to  admit, 
the  costs  of  proving  the  document  are 
visited  on  the  party  refusing  (without  just 
reason),  no  matter  what  shall  be  the  result 
of  the  action. 

See  also  title  Notice  to  Admit. 

ADHI88I0HS.  In  the  Itiw  of  evidence 
these  are  either  by  word  of  mouth  (Neale 
V.  JakU,  2  C.  &  K.  709).  or  by  conduct 
iPiekard  v.  Sears,  6  A.  &  E.  469),  or  by  the 
assumption  of  a  particular  office  or  cha- 
racter (Peacock  v.  Harris,  10  East,  104),  or 
by  writing  under  hand,  unless  stated  to  be 
**  without  prejudice"  (Paddock  v.  Forester, 
3  Scott,  734),  or  by  deed ;  as  to  all  which 
see  title  Estoppel. 

But  the  word  **  admissions  *'  is  more  com- 
monly used  to  denote  the  mutual  conced- 
sions  which  tlie  parties  to  an  action  or  suit 
make  in  the  course  of  their  pleadings,  and 
the  effect  of  which  is  to  narrow  the  area 
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of  facts  or  allegations  requiring  to  be 
proved  by  evidence.  These  admissions  are 
generally  introduced  in  the  answers  to 
bills  of  complaint  by  the  phrase  **  we 
admit,"  or  "  we  and  each  of  us  admit,"  and 
then  follows  a  statement  in  the  words  of 
the  bill  of  the  matters  so  intended  to  bo 
admitted. 

^ee  title  Evidenoe. 

ADHHTAHCS  :  See  title  Copyhold. 

ADOPnOK.  In  French  law,  is  per- 
mitted to  piTsons  of  cither  sex,  aged  fifty 
years,  and  being  at  the  least  fifteen  years 
older  than  the  persons,  whom  they  adopt ; 
which  latter  persons  being  of  full  age, 
must  be  either,  (1),  persons  to  whom  the 
adoptive  parent  has  rendered  assistnnce 
during  minority  and  for  six  years  at  least 
without  interruption;  or,  (2),  persons  to 
whom  the  adoptive  parent  is  indebted  for 
his  rescue  from  fire,  shipwreck,  or  battle. 
This  adoption  leaves  intact  the  rights  of 
the  ciiild  in  respect  of  jiis  natural  parent^ 
being  in  fact  the  adoption  of  Roman  law, 
in  time  of  Justinian. 

AB  QTIOD  DAUNTTM.  A  writ  so  called, 
which  ought  to  have  been  issued  before 
the  K.ing  granted  certain  liberties,  as  a 
fair,  market  &c.,  which  mic;ht  happen  to 
be  prejudicial  to  others.  The  writ  directs 
the  sheriff  to  inquire  what  damage  it  might 
do  for  the  King  to  grant  such  fair  or 
market.  It  was  also  formerly  in  use  for 
obtaining  a  right  to  alter  or  divert  the 
course  of  an  old  road,  or  to  make  a  new 
one  (F.  N.  B.  221,  et  seq.;  Les  Termes  de 
la  Ley) ;  but  it  is  the  opinion  of  the  editor 
of  Williams'  Saunders'  Rep.  vol.  ii.  ed.  of 
1871,  p.  484,  n.  (d),  that  this  latter  use  of 
the  writ  has  been  virtually  done  away 
with. 


AD  TEBXIHUH  QUI  FRSTERIIT.    A 

writ  of  entry  that  lay  for  the  lessor  and 
his  heirs  when  a  lease  had  been  made  of 
lands  or  tenements  for  the  term  of  life  or 
years,  and  after  the  term  was  expired  the 
lands  were  withheld  from  the  lessor  by  the 
tenant  or  othor_person  possessing  the  same. 
Cunningham,  F.  N.  B.  201.  This  writ 
was  abolished  by  the  Act  3  &  4  Will.  4,  c. 
27,  8.  36. 

ADULTERATION.  This  phrase  is  com- 
monly applied  to  the  offence  of  mixing  up 
with  food  or  drink  intended  to  be  sold, 
other  matters  of  an  inferior  quality,  and 
generally  of  a  more  or  less  deleterious 
character.  The  principal  statute  upon  the 
subject  is  the  35  &  36  Vict.  c.  74,  which 
incorporates  the  23  &  24  Yict.  c.  84,  and 
also  (The  Pharmacy  Act,  1868)  31  &  32 
Vict  0.  121. 
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ADT7LTESY  OB  ADVOWTBY  (AduUe- 
rium).  The  sin  of  incontmence  by  married 
})eraoTi8.  The  crime  of  adultery  is  some- 
times diBtin^uitihed  into  single  and  double 
adultery.  Single  adultery  is  the  crime  of 
illicit  intercourse  between  two  persons  one 
only  of  whom  is  married.  Double  adultery 
is  the  crime  of  illicit  intercourse  between 
two  pcraouH  both  of  whom  are  man  led 
(Cowel).  This  offence  is  of  a  tortious  and 
not  of  a  criminal  nature  (Mordaunt  y.  Mon- 
creif,  1874).  For  adultery  on  the  part  of 
a  wife,  or  for  ndultery  combined  with  de- 
sertion or  cruelty  on  uie  part  of  a  husband 
the  Court  of  Divorce  will  grant  a  dissolu- 
tion of  the  marriage  under  the  stat  20  &  21 
Vict  c.  87. 

ADVAHOEKBHT.  This  is  a  well-known 
term,  both  in  conveyancing  and  in  equity 
law.  In  marriage  settlements,  a  power  of 
advancement  is  coiniflonly  given  to  the 
tniHtees,  that  is  to  say,  a  power  in  them  to 
raise  Bome  portion  (not  as  a  rule  to  exceed 
one  half  part)  of  the  capital  moneys  to 
which  each  child  of  the  marriage  is  either 
actually  or  contingently  entitled  under  the 
settlement  for  his  or  her  advancement  in 
the  world ;  that  is  to  say,  for  his  or  her 
apprenticeship  in  a  profession  or  trade,  or 
for  his  ,or  her  bringing  out  in  society,  or 
(if  intended  for  the  church)  for  his  educa- 
cation  at  one  of  the  nniversities  of  Oxford 
or  Cambridge.    ^ 

In  Equity,  the  term  has  a  similar  mean- 
ing, but  a  somewhat  different  application. 
Thus,  it  being  a  rule  of  Ck)urts  of  Equity, 
that  where  a  person  purchases  an  estate  or 
stock,  and  takes  the  conveyance  or  assign- 
ment thereof  in  the  name  of  a  third  per- 
son, such  third  person  is  intended  to  be, 
und  is  construed  as  being,  a  trustee  only 
for  the  purchaser, — An  exception  to  that 
rule  id  admitted  in  the  case  of  such  third 
person  being  a  person  for  whom  the  pur- 
chaser was  under  an  obligation  to  provide, 
and  for  whom  he  has  not  as  yet  made  a 
provision,  and  the  conveyance  or  assign- 
ment which  is  made  in  this  latter  case  is 
taken  to  be  for  the  benefit  of  the  grantee 
or  assignee  in  discharge  of  the  obligation 
of  the  purchaser.  The  presumption  of 
advancement  is  raised  in  favour  of  the 
following  persons : — 

(1.)  A  legitimate  child  (Sidmouth  v.  Sid- 
mouth,  2  Beav.  447); 

(2.)  An  illegitimate  child  {Beckford  v. 
Beck/ord,  Loffl.  290) ; 

(3.)  A  grandchild  (father  being  dead) 
(Ebrand  v.  J5afi06r,,Ch.  (Ja.  26) ; 

(4.)  A  wife  (Drew  v.  MaHin,  2  H.  &  M. 
130); 

(5.)  A  wife's  nephew  {Currant  v.  Jago, 
1  Coll.  Ch.  Ca.  2ei) ; 
But  the  presumption  has  not  hitherto  been 
extended  to  the  following  cases  :— 


ADVAHCEXEHT  — continued. 

(1.)  An  illegitimate  grandchild  (  TticXrer 
V.  Burrow,  2  H.  &  M.  515) ; 

(2.)  A  kept  woman.  Rider  v.  Kidder,  10 
Ves.  360. 

In  all  these  cases  the  presumption  of 
advancement  arises  or  not  from  a  regard 
purely  to  the  relationship  of  the  parties ; 
the  presumption  may  im  rebutted  or  cor- 
roborated by  extrinsic  or  parol  evidence. 

AD    VENTBZM   IN8FIGIENDU1L      A 

writ  which  lies  for  the  heir  presumptive 
to  an  estate,  to  examine  the  woman  who 
says  she  is  with  child,  and  who  is  sus- 
pected to  feign  being  so,  with  the  view  of 
producing  a  supposititious  heir  to  the  es- 
tate.   Cowel ;  Beg.  Orig.  237. 

ADVEBBE  CLADC.  Where  the  sheriff 
in  levying  an  ex^ution  upon  the  goods  of 
a  debtor,  finds  that  some  third  person 
claims  the  goods  as  his  own,  he  may  have 
an  interpleader  summons  requiring  the 
execution  creditor  and  such  third  person  to 
settle  the  right  to  the  goods  between  them ; 
so  also,  where  the  seller  of  goods  attempts 
to  stop  them  in  transitu,  and  the  buyer 
insists  upon  having  the  goods  delivered  to 
him,  the  wharfinger  or  other  person  in 
custody  of  the  goods  may  have  an  inter- 
ph  a«  ler  summons  requiring  the  two  parties 
to  litigate  between  themselves  their  adverse 
claims. 

See  title  Iktebplkadeb. 

ADYEB8BF088E88I0H.  The  possession 
of  the  tenant  for  life  under  a  settlement  is 
consistent  with  the  right  of  the  nmainder- 
man ;  and  such  tenant  may  not  alter  the 
quality  of  his  possession  so  as  to  make  the 
same  adverse  to  the  remainderman  {Nemo 
potest  mutare  causam  possessionis  sux). 
On  the  other  hand,  tlie  possession  of  a 
mortgiigee  is  adverse  to  the  title  of  the 
mortgagor;  and  precisely  because  it  is 
such,  it  will  mature  after  twenty  years' 
duration  and  non-acknowledgment  into  an 
absolute  and  independt  nt  legal  right.  ^ 

See  title  Liuitatioms,  Statute  op.        .  "*- 

ADVBB8B  WITHE88.  This  is  defined 
to  be  a  witness  whose  mind  discloses  a 
bias  hostile  to  the  party  examining  him ; 
it  is  not  a  witness  whose  evidence  being 
honestly  given,  is  adverse  to  the  case  of 
the  examinant. 

See  titles  Evidence  ;  Witnesses. 

ADVBBTIBBXENIS.  Under  the  stat.  24 
&  25  Vict.  c.  96,  s.  102,  whosoever  shall 
publicly  advertise  a  reward  for  the  return 
of  anv  property  whatsoever  which  shall 
have  been  lost  or  stolen,  suggesting  that 
no  questions  will  be  asked,  or  offering  to 
repay  to  any  pawnbroker  or  other  tlie 
amount  advanced  on  the  security  of  the 
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property*  forfeits  the  sum  of  £50  for  every 
such  offence,  to  be  recovered  by  any  in- 
formant thereof.  And  the  printer  and 
publisher  are  also  liable,  bat  in  their  ease 
the  action  is  to  be  commenced  within  six 
months,  and  only  after  obtaining  the  sanc- 
tion of  the  Attorney- General  or  Solicitor- 
General  to  the  institution  of  the  pro- 
secution. 

ADVOCATES.    In  the  Roman  law,  and 
also  in  those  English  Courts  which  have 
largely  moulded  themselves  upon  that  law, 
the  persons  who  undertake  and  have  the 
libertv  to  plead  the  causes  of  others  are 
called  advocates.    Their  duties  are  analo- 
gous to  those  of  barristers,  and  since  the 
recent  Acts,  which  have  thrown  open  to  all 
practitioners  the  practice  in  all  the  various 
Courts,  the  term  **  advocate*'  is  used  inter- 
changeably with,  although  less  frequently 
than,  that  of  barrister.     In  ecclesiastical 
law,  those  persons  whom  we  now  call  pa- 
trons of  churches,  and  who  reserved  to 
themselves  and  tneir  heirs  a  Uberty  to 
present  to  the  living  on  any  avoidance, 
were  also  called  advocali  eedesix,  t.«.,  de- 
fenders of  tlie  church  (Spelman's  Advo- 
catue).    So  that  the  original  meaning  of 
advowion  was  that  of  a  fortress  or  defence 
of  the  churoh.    Patrons  of  churohes  were 
also  sometimes  called  advowees  or  avowees, 
and  the  sovereign  was  advowee  paramount. 

ADVOWEE  :  See  title  Advocate. 

ADV0W80K  (advocatid).  The  right  of 
presentation  to  a  churoh  or  benefice :  and 
he  who  has  the  right  to  present  is  called 
the  patron  or  patronut,  sometimes  also 
advocatus,  and  sometimes  defenear.  Ad- 
vowsons  are  of  two  kinds :  (1)  Appendant, 
and  (2)  In  gross.  An  advowson  appendant 
means  an  advowson  which  is,  and  which 
from  the  first  has  been  and  ever  since  con- 
tinued to  be,  appended  or  annexed  to  a 
numor,  so  that,  if  the  manor  were  granted 
to  any  one,  the  advowson  would  go  with  it 
as  incident  to  the  estate.  An  advowson  in 
gruss  signifies  an  advowson  that  belongs 
to  a  person,  but  is  not  annexed  to  a  manor ; 
so  that  an  advowson  appendant  may  be 
made  an  advowson  in  gross  by  severing  it 
by  deed  of  grant  from  the  manor  to  which 
it  was  appendant.  Advowsons  are  also 
either  (1)  presentative,  (2)  collative,  or  (3) 
donative.  An  advowson  is  termed  pre- 
sentative when  the  patron  has  the  right  of 
presentation  to  the  oidhop  or  ordinary,  and 
also  to  require  of  him  to  institute  his 
clerk,  if  he  finds  him  qualified.  An  ad- 
vowson is  termed  collative  when  the  bishop 
and  patron  happen  to  be  one  and  the  same 
person,  so  that  the  bishop,  not  being  able 
to  present  to  himself,  performs  by  one  act 
(which  is  termed   collation)   all  that  is 


ADVOWSON—  continued. 

usually  done  by  the  separate  acts  of  pre- 
sentation and  institution.  An  advowson 
is  termed  donative  when  the  king  or  a 
subject  founds  a  churoh  or  chapel,  and 
does  by  a  single  donation  in  writing  place 
the  clerk  in  possession,  without  presenta- 
tion, institution,  or  induction  (Cowel ;  Co. 
Litt.  17  b.  ft  119  b.)  Again,  advowsons  are 
either  advowsons  of  rectories  or  advow- 
sons of  vicarages ;  the  former  having  been 
created  in  very  early  times,  almost  contem- 
poraneously with  the  creation  of  the  manor 
itself;  the  latter  having  grown  up  more 
gradually,  and  as  a  consequence  of  the 
monasteries  appropriating  to  themselves 
the  tithes  of  the  churohes,  and  delegating  to 
a  locum  tenens  (vicar)  the  duties  of  the  rector. 
The  stipend  of  the  vicar,  which  was  at  first 
precarious  and  inadequate,  was  settled  at 
an  adequate  amount,  and  also  secured  to 
him,  by  the  Acts  15  Ric.  2,  c.  6,  and 
4  Hen.  4,  o.  12;  whence  at  the  present 
day  a  vicarage  is  in  general  as  valuable 
a  living  as  a  rectory  is. 

An  advowson,  being  the  right  of  pre- 
sentation tfi  perpetuumy  as  often  as  a  va- 
cancy arises,  is  considered  real  estate,  while 
a  right  of  presenting  once  only,  or  a  single 
presentation,  is  considered  personal  pro- 
perty only. 

JSSTDCATIO  CAPITIS.  This  phrase 
denotes  the  value  or  price  set  upon  an 
individual.  In  Anglo-Saxon  times,  when 
money  penalties  were  the  universal  punish- 
ments of  offences.  King  Athelstan,  in  a 
parliament  held  at  Exeter,  fixed  a  tariff  of 
mulcts  to  be  paid  pro  mstimaiione  eapitie, 
«.«.,  according  to  the  rank  of  the  party 
wounded  or  slain.  A  like  tariff  existed 
in  Soman  law,  **nam  secundum  gradum 
dignitatis  vitxque  honestatem  creaeit  aut 
minuiiur  xstimatio  injurisiJ*  Just.  Inst  iv. 
4,7. 

JSTATE  FBOBAHDA  A  writ  that  used 
formerly  to  be  directed  to  the  sheriff  of  a 
county,  commanding  him  to  summon  twelve 
men,  as  well  knights  as  other  honest  and 
lawful  men,  to  be  before  certain  commis- 
sioners previouslv  appointed  to  inquire 
whether  or  not  the  king's  tenant,  holding 
in  chief  by  chivalry,  was  of  full  age  to 
receive  bis  lands  into  his  own  hands.  The 
commission  by  which  the  above  commis- 
bioners  were  appointed  was  thence  called 
*'The  commission  pro  sstate  probanda,*' 
Cowel;  4  Co.  Dig.  139. 

AmAKGE.  To  agree  to  marry,  and 
generally  to  pledge  one's  troth  or  trust 

AmDATIO.  A  swearing  of  the  oath  of 
fidelity  or  of  fealty  to  one's  lord,  under 
whose  protection  the  guaai-vassal  has  vo- 
luntarily come. 
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AmSAVIT.    A  written  or  printed  state-  ; 
rment  made  voluntarily,  and  verifieti  by  oath,  | 
for  the  purpoee  of  being  used  in  a  Court  of  ' 
.'Justice  as  evidence  of  facts.    In  Courts  of 
Xaw,  affidavits  are  chiefly  used  upon  sxun- 
anary  applications  only ;  but  in  Courts  of 
Equity  they  are  used  "upon  all  sorts  of  ap- 
iplications,  whether  formal  or  summary. 

An  affidavit  consists  of  three  essential 
part«:  (1)  the  title,  (2)  the  statement  of 
faota,  and  (3)  the  jurat.  The  affidavit 
should  be  entitled  in  the  Court  in  which  it 
is  io  be  used,  and  in  the  cause  or  matter, 
or  botli  (as  the  case  may  be),  in  which  it 
U  made.  The  statement  of  facts  should  be 
plain  and  unequivocal;  the  best  evidence 
i«hould,  as  a  rule  be  adduced,  but  matters 
of  hearsay,  belief,  or  information  are  not 
excluded.  The  affidavit  may  be  sworn 
cither  in  Oourt  or  at  chambers,  or  at  the 
office  of  the  Record  and  Writ  Clerks,  or 
before  one  -of  the  commissioners  appointed 
for  that  purpose :  and  if  made  in  a  foreign 
rouatry,  then  they  may  be  sworn  before 
the  mayoror  other  magistrate,  attested  and 
certified  by  a  notary  public  If  the  affidavit 
is  in  a  foreign  language,  it  must  be  accom- 
panied witii  a  verified  translation. 
See  title  Evidence. 

APTHIATIOK:  See  title  Bastardy. 

AFFlHrry.  The  relationship  which 
marriage  occasloBS  between  the  husband 
and  the  blood  relations  of  the  wife,  and 
between  the  wife  and  the  blood  relations 
of  the  husband.  Thus,  there  is  an  affinity 
between  the  wife  and  her  husband's  bro- 
ther, but  there  is  no  affinity  between  the 
wife's  sister  and  the  husband's  brother,  or 
between  the  husband's  sister  and  the  wife's 
brother. 

AFFIBHATIOK.  This  has  been  substi- 
tuted for  an  oath  in  the  ease  of  certain 
religionists  who  object,  on  grounds  of  con- 
science, to  take  an  oath — e.  g,  in  the  case 
of  Quakers,  Separatists,  and  others ;  and, 
in  short,  any  person  objecting  to  be  sworn 
may  make  a  solemn  afmnation  inBtead  (33 
&  34  Vict.  c.  49). 

See  title  Evidence. 

AJntOTiXffr  (afforedare,)  To  torn  ground 
into  a  forest  <  (>owel).    When  forest  ground 
is  turned  from  forest  to  other  uses,  it  is 
said  to  become  diflaflforested.     Tomlins. 
See  title  Forbst. 

AVraAY  (from  the  Fr.  effrayer^  to 
affright).  The  fighting  of  two  or  more  per- 
sons in  some  public  place  to  the  terror  of 
others ;  and  there  must  be  a  stroke  given  or 
offered,  otherwise  it  is  no  affray,  howsoever 
quarrelsome  or  threatening  the  words  may 
be ;  and  the  fighting  mast  also  be  in  public ; 
for  if  it  be  in  private,  it  is  no  afinty,  but 
an  a;tsault.  The  punishment  for  an  id&ay 
is  fine  or  inipriaonmcut,  or  both. 


AGE.  Signifies  in  the  law  those  periods 
in  the  lives  of  persons  of  both  sexes,  which 
enable  them  to  do  certain  acts  which,  be- 
fore they  had  arrived  at  those  periods, 
they  were  prohibited  from  doinp:.  As  for 
example:  a  male  at  the  age  of  twelve 
years  may  take  the  oath  of  allegiance ;  at 
fourteen,  which  is  his  age  of  discretion, 
he  may  consent  to  marriage  or  choose  his 
guardian ;  and  at  twenty-one  he  may  alien 
his  lands,  goods,  and  chattels.  A  female 
at  nine  years  of  age  is  dowable ;  at  twelve 
may  consent  to  marriage ;  at  fourteen  is 
at  years  of  discretion,  and  may  choose  a 
guardian ;  and  at  twenty-one  may  alien 
her  lands,  &c.  But  the  full  age  of  either 
male  or  female  is  twenty-one,  until  which 
time  they  are  considered  as  infants  (Co. 
Litt.  78  ;  Cowel).  The  age  of  twenty-ono 
years  is  complete  on  the  first  moment  of 
the  last  day  next  before  the  twenty-first 
anniversary  of  the  birth. 
See  title  Dat. 

AGENT  :  See  title  Principal  and 
Agent. 

AGENT  AND  PATIENT.  The  same 
person  who  is  the  doer  of  a  thing  and  the 
party  to  whom  it  is  done ;  as  when  a  woman 
endows  herself  of  part  of  her  husband's 
possessions,  this  being  the  act  of  herself 
to  herself,  makes  her  agent  and  patient. 
Co.  Litt.  8,  138;  Cowel. 

AGGRAVATION  (1IATTEB  07).  In  the 

lang^uage  of  pleadings  signifies  matter 
which  only  tends  to  increase  the  amount 
of  damage,  but  which  does  not  oonoem 
the  right  of  action  itself.  Thus,  in  an 
uction  of  trespass  for  chasing  sheep,  by 
which  the  sheep  died,  the  dying  of  the 
sheep  is  matter  of  aggravation  only,  and 
need  not  be  alleged  by  the  plaintiff  in  his 
declaration.  Steph.  on  PI.  270,  4th  ed. 

AGIST.  To  take  in  and  feed  the  cattle 
of  strangers  for  reward;  whence  agist- 
ment is  the  taking  in  and  feeding  of  such 
cattle. 

AGNATL  Sometimes  called  Adgnati, 
were  those  relations  of  a  person,  not  being 
of  eourse  aui  hmredes,  who  connected 
themselves  with  him  by  a  male  relation- 
ship all  through.  They  ranked  next  after 
the  sut  JueredLes,  and  next  before  the  cog- 
nati.  Justinian,  after  numerous  approxi- 
mations, eventually  entirely  abolished  all 
distinctions  between  (ignati  and  cognati, 
80  that  agnail  and  cognati  indifferentiy 
were  the  next  of  kin  of  a  person,  or,  more 
properly  speaking,  his  nearest  relatioiiB. 
See  title  Next  of  Kin. 

AGBEEXENT:  ^m  title  Contract. 

AGBICULTUSAL  00NTSACT8 :  See  title 
Leases. 
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:  Set  title 


AIDBB.    This  word  is  commonly  used 
in  two  senses,  1st,  by  itself,  when  it  signi- 
fies  an  abettor:   SU  title   Aiders  akd 
Abettobs.  2ndly,  in  conjunction  with  the 
word  verdict.    Aider  by  Verdict  means 
curing  by  verdict    The  phrase  is  used  in 
reference  to  faults  or  omissions  in  plead- 
ing.   Some  faults,  errors,  or  omissions  in 
pleading  are  aided  or  cured  by  the  adverse 
party  taking  no  notice  of  them,  or  pleading 
over,  as  it  is  termed,  instead  of  demurring. 
Others,  however,  are  of  so  serious  a  cha- 
racter that  even  after  the  party  has  ob- 
tained the  verdict  of  a  iuiy  in  his  favour, 
the  Court,  on  being  applied  to,  will  stay  or 
arrest  the  judgment,  upon  the  ground  that 
the  error  is  of  so  important  a  nature  as  to 
vitiate  the  proceedings.     Thus,  where  a 
plaintiff  brought  an  action  on  the  case  as 
being  entitled  to  the  reversion  of  a  certain 
jrard  or  wall  to  which  the  plaintiff  alleged 
lu  his  declaration  a  certain  injury  to  have 
been  committed,  but  omitted  to  allege  that 
the  reversion  was  prejudiced,  or  to  shew 
any  grievance  which,  in  its  nature,  would 
necessarily  prejudice  the   reversion,  the 
Court  arrested  the  judgment  after  a  verdict 
had  been  given  in  favour  of  the  plaintiff; 
for  in  this  case  the  gist  of  the  action  was 
the  injurv  to  the  reversion,  and  the  plain- 
tiff in    his  declaration  had  in  fact  not 
shewn  any  such  injury  to  exist.     When, 
however,  it  may  be  reasonably  presumed, 
that  is,  presumed  consistently  with  the 

general  tenor  of  the  pleadings,  that  the 
efect  was  supplied  or  taken  into  conside- 
ration by  the  jury  previously  to  giving 
their  veniict,  in  such  cases  the  error,  de- 
fect, or  omis&ion  cannot  be  made  a  ground 
of  objection,  and  is  thence  said  to  be  cured 
by  the  verdict  The  principle  of  aider  by 
verdict  is  thus  stated  by  Mr.  Serjeant 
Williams:  ** Where  there  is  anv  defect 
imperfection,  or  omission  in  any  pleadings, 
whether  in  substance  or  form,  which  woiUd 
have  been  a  fatal  objection  upon  demurrer, 
yet  if  the  issue  joined  be  such  as  neces- 
sarily reonired  on  the  trial  proof  of  the 
facts  so  aefectively  or  imperfectly  stated 
or  omitted,  and  without  which  it  is  not  to 
be  presumed  that  either  the  judge  would 
direct  the  jury  to  give,  or  the  jurv  would 
have  given,  the  verdict,  such  defect,  im- 
perfection, or  omission,  is  cured  by  the 
verdict.'*  See  Stermel  v.  Hogg,  1  Wms. 
Saund.  (ed.  1871),  p.  260;  Bu$Mon  v.  Aa- 
pinaU,  Doug.  679 ;  1  Sm,  L.  C.  614. 

ATDWia  AKD  ABETTOBS.  These  are 
persona  who  either  actually  or  construc- 
tively are  present  at  the  commission  of  an 
offence,  aiding  and  abetting  or  counselling 
and  procuring  the  same  to  be  done ;  they 
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are  principals  in  the  second  degree.  The 
aider  and  abettor  of  high  treason  is  a 
principal  in  the  first  degree,  propter  odium 
delicti  (3  Inst  138) ;  tlie  aider  and  abettor 
of  a  misdemeanour  is  also  a  principal  in 
the  first  degree,  but  for  a  very  different 
reason,  namely,  the  maxim  de  minimis 
non  curat  lex.  Consequently,  aiders  and 
abettors  that  are  principals  in  the  second 
degree  are  only  found  in  the  case  of 
felonies,  whether  at  common  law  or  under 
any  statute.  The  aider  and  abettor  must 
participate  in  the  felony,*  in  the  sense  of 
acting  in  doncert  with  those  committing 
it ;  for  although  he  be  present,  yet  if  he 
do  not  participate,  but  remains  merely 
passive,  he  is  not  an  abettor  (1  Hale,  439). 
Moreover,  the  participation  must  be  with 
a  felonious  intent,  and  not  in  ignorance  of 
the  nature  of  the  act  1  Hale,  446. 
See  also  title  Aocesbary. 

AIDS.  Grants  of  money  to  the  sovereign 
in  support,  i.0.,  aid,  of  his  person  and  go- 
vernment They  were  of  two  kinds,  either 
(1)  feudal,  of  which  there  were  three 
sub-varieties,  or  (2)  parliamentary,  being 
tenths,  fifteenths,  &c. 
See  title  Taxation. 

Ant :  See  title  Easements. 

AIDEBHAB.  This  word  was  of  very 
frequent  occurrence  among  the  Anglo- 
Saxons.  According  to  Spelman,  all  princes 
and  rulers  of  provinces,  all  earls  and 
barons,  were  designated  aldermen  in  a 
general  sense ;  but  the  word  was  applied 
more  particularly  to  certain  chief  officers, 
e.^.,  *'  the  alderman  of  all  England,"  who- 
ever that  officer  was.  In  modem  times, 
and  for  many  ages  past,  the  word  is  used 
to  denote  certain  officers  in  municipal  cor- 
porations who  are  a  kind  of  assessors  to 
the  chief  magistrate. 

See  title  Mxtnigipal  Corporations. 

ALE  AKD  BEEB  HOITSES.  Every  inn 
is  not  an  ale-house,  nor  is  every  ale-house 
an  inn ;  but  if  an  inn  uses  common  selling 
of  ale,  it  is  then  also  an  alehouse ;  and  if 
an  ale-house  lodges  and  enterteins  travel- 
lers, it  la  then  also  an  inn.  Numerous 
statutes  have  been  passed  from  time  to 
time  for  the  licensing  and  regulation  of 
ale-houses,  the  latest  of  which  are  the 
Licensing  Act,  1872  (85  ft  36  Vict.  c.  94), 
and  the  Act  of  1874,  amending  same. 

ALIA  EHOBIIIA  (other  wrongi,)  De- 
clarations in  the  action  of  trespass,  after 
stating  or  alleging  the  specific  wrongs  or 
iniuries  complained  of,  usually  conclude 
with  the  general  words,  *'  and  other  wrongs 
to  the  plaintiff  then  did,  &c ,"  and  this 
conclusion  is  frequeutlv  called  in  the  Ian- 
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gaage  of  pleading,  the  allegation  of  aiia 
enormia.  1  Ch.  on  PI.  897;  Sowden  Y. 
Ooodrieh ;  Peake,  46,  per  Kenjon. 

ALIAS  WXIT.  Ttiis  was  a  Becond  writ 
issued  after  a  former  one  had  proved  in- 
effectual. If  the  aliat  also  failed,  a  third 
writ  might  have  been  sued  out,  which*  was 
called  a  plwriet.  These  writs  derived  their 
respective  names  from  the  words  occurring 
in  their  respective  forms,  viz.,  ^  Sieut  alias 
prteeipirMUf"  "8i*mt  pluries  prxcipimu$** 
Sk)th  forms  of  writ  were  abolished  by  the 
C.  L.  P.  Act,  1852,  s.  10,  and  the  same 
statute  in  its  9th  section  has  enacted  that 
the  plaintiff  in  any  action  may,  at  any  time 
during  six  months  from  the  issuing  of  the 
original  writ  of  summons,  issue  one  or 
more  concurrent  writ  or  writs,  each  con- 
current writ  to  bear  teste  of  the  same  day 
as  the  original  writ,  and  to  be  marked  with 
a  seal  oontuining  tJie  word  '*  concurrent," 
and  the  date  of  issuing  the  concurrent 
writ.  The  concurrent  writ  or  writs  are  to 
be  in  force  only  during  the  period  during 
which  the  original  writ  is  in  force;  but 
by  renewing  the  latter  from  six  months  to 
six  months,  under  s.  11,  the  concurrent 
writ  or  writs  may,  it  seems,  be  also  kept 
alive.    Day's  Pr.  36. 

AUBI  {eUewherey  This  word  signifies 
that  mode  of  defence  in  a  criminal  prose- 
cution which  the  accused  party  resorts  to 
in  order  to  prove  that  he  could  not  have 
committed  the  crime  with  which  he  is 
charged,  because  he  was  in  a  different 
place  at  the  time  of  the  alleged  commis- 
sion. Asa  true  alibi  is  conclusive  proof  of 
innocence,  g^uilty  parties  frequently  set  up 
fal^^  ones  in  answer  to  criminal  charges ; 
oonsequently  the  defence  must  be  btrictlv 
proved.  A  false  alibi  is  easily  proved  if 
the  witnesses  are  cross-examined  out  of  the 
hearing  of  each  other. 

KLLEX :  See  titles  Natubalization  ; 
Alleoiahcs. 

AUEV  PBI0BIS8.  These  were  cells 
of  reli>;ious  persons  in  England  belonging 
to  foreign  monasteries.  Most  of  them  were 
dissolveid  by  Act  of  Parliament  in  the  reign 
of  Henry  IV.,  and  some  were  converted 
into  domestic  priories. 

AUEVAHOV.  This  is  the  power  of 
the  owner  or  tenant  to  dispose  of  his  inte- 
rest in  real  or  personal  property.  With 
reference  to  personal  property,  tne  power 
appears  to  have  always  existed,  subject 
only  to  certain  difficulties  in  the  mode  of 
the  alienation ;  but  with  reference  to  real 
property,  the  power  was  only  slowly  and 
gradually  acquired.  For, 
I.  As  to  Voluntary  Alienation. — 
Originally  no  estate   of  freehold  was 


alienable  by  the  tenant  without  the  con* 
sent  of  the  lord  of  whom  he  held ;  and  in 
fact  all  estates  in  land  were  at  first  only 
life  estates.  (See  title  Life  Estate.)  By 
the  time  of  Henry  II.,  however,  the  power 
of  alienation  was  permitted  to  the  tenant 
over  lands  acquired  by  purchase,  to  the 
extent  of  defeating  his  heirs  of  their  suc- 
cession (1  Reeve's  Hist.  K  L.  223).  or  of 
part  thereof  (2.  e.  105).  Gifts  in  frank- 
marriage  and  in  frankalmoign  (see  tliese 
titles)  were  the  earliest  of  these  partial 
modes  of  alienation.  Subinfeudation  was 
the  other  mode  of  alienation,  which  was 
most  common  (see  that  title);  and  as  the 
heir  of  the  subinfeudor  became  entitled  to 
the  rent  or  services  in  lieu  of  the  land, 
that  equivalent  (being  most  probably  a 
substantial  equivalent)  may  have  hastened 
the  development  of  the  ancestor's  power 
over  the  expectant  interests  of  his  heir. 
For,  at  any  rate,  as  esrly  as  the  reign  of 
Henry  III.  the  power  of  the  ancestor  to 
destroy  the  expectation  of  his  heirs, 
whether  collateral  or  lineal,  was  become 
absolute. 

The  process  of  subinfeudation  infringed 
also  on  the  rights  of  the  land,  rendering  it 
more  precarious  and  also  more  difficult  to 
levy  the  services  to  which  he  was  entitled 
as  landlord  in  chief;  and  accordingly  it 
was  attempted  by  statute  (Magna  Charts, 
ch.  32)  to  check  the  practice  of  subinfeu- 
dation. But  the  practice  was  not  effec- 
tually checked  by  that  enactment ;  and  a 
new  mode  of  g^rant  also  about  that  time 
came  into  use,  being  to  a  man  and  his 
heirs,  or  to  tehomeoever  he  miglU  asngn  the 
landf — words  which  expressly  conferred 
upon  the  tenant  a  power  of  alienation 
(Mad.  Form.  Angl.  Prel.  Diss.  p.  5).  In 
consequence  of  this  last-mentioned  mode 
of  grant,  and  the  power  of  alienation  which 
it  carried  with  it,  the  lord  was  still  mure 

{prejudiced  in  his  interests,  and  in  particu- 
ar  in  his  reversion,  or  right  to  resume  the 
lands  upon  the  determination  of  the  issue 
of  his  grantee.  This  change  to  the  dis- 
advantage of  the  land  is  commonly  as- 
signed to  the  feebleness  and  distractions 
of  the  reign  of  Henry  III.,  and  it  is  said 
to  have  also  been  fostered  by  the  crusading 
spirit  of  the  age. 

At  length,  it  was  enacted  hythe  statute 
Quia  Emptoree  (Statute  of  Westminster 
the  Third)  c.  1,  that  every  freeman  might 
without  his  lord's  consent  sell  his  entire 
lands,  or  any  portion  thereof,  the  purchaser 
to  hold  the  lands  of  the  same  chief  lord 
that  his  vendor  previously  held.  In  this 
manner  alienation  by  deed  inter  vivo$  be- 
came complete. 

The  power  of  alienation  by  will  grew 
up  later.     Putting  to  one  side  certain 
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limited  customary  powers  of  deTise,  lands 
could  not  ^iginally  be  devised  by  will  at 
all,  excepting  in  an  indirect  and  circuitous 
manner.  The  method  resorted  to  was  to 
convey  the  lands  by  de«^  inter  vivo$  to 
some  third  person  to  hold  the  same  to  tuch 
U9€$  as  the  person  conveying  should  men- 
tion in  his  will.  This  process  was  checked 
for  the  future  by  the  statute  27  Hen.  8, 
c.  10  (Statute  of  Uses);  but  the  process 
having  been  long  in  use,  the  power  of  tes- 
tamentary disposition  over  lands  could  not 
be  withheld  altogether,  and  accordingly 
it  was  partially  restored  by  the  stat. 
32  Hen.  8,  c.  1,  which  enabled  a  tenant  to 
dispose  of  the  entirety  of  his  socage 
tenures  and  two-third  parts  of  his  knight 
service  tenures;  and  \h&  Act  12  Gar.  2, 
c.  24,  having  converted  all  knight  service 
into  socage  tenures,  the  power  of  aliena- 
tion by  will  was,  by  a  side  wind,  made 
absolute. 

II.  As  to  Involuntary  Alienation — 
Originally  lands  were  not  liable  to  be 
taken  in  payment  of  debts,  but  subse- 
quently to  the  reign  of  Henry  III.,  when 
estates  of  inheritance  first  becnme  general, 
the  luibility  has  been  gradually  imposed 
by  statute.  For,  (A.).  During  the  ufe  of 
the  debtor.— By  statute  13  £dw.  1,  c.  18, 
one  moiety  of  his  legal  fee  simple  lands 
became  liable  upon  judgment  debts  by 
means  of  the  writ  of  degii,  and  by  the 
Statute  of  Frauds  (29  Car.  2,  o.  3,  s.  10), 
his  equitable  fee  simple  lands  became  also 
liable  in  like  manner.  Then  by  statute 
1  &  2  Vict.  c.  110,  the  entirety  of  the  fee 
simple  lands,  whether  legal  or  equitable, 
of  the  debtor  were  rendered  liable  upon 
judgment.  (See  title  Jldomemt  Debts.) 
And  (B.),  After  the  decease  of  the  debtor. — 
By  the  Statute  of  Frauds  (29  Car.  2,  c.  3), 
8.  10,  his  equitable  fee  simple  lands  were 
made  liable  to  be  administered  in  Equity, 
and  by  3  &  4  Will.  4.  c.  104,  all  his  lands 
(whether  legal  or  equitable  or  of  what- 
ever tenure)  were  rendered  liable  in  like 
manner. 

An  estate  tail,  although  of  inheritance, 
is  not  liable  for  debts  after  the  decease  of 
the  debtor ;  but  it  is  liable  during  his  life 
in  case  of  his  bankruptcy,  and  aLso  upon  a 
judgment  duly  executed  against  him,  in 
either  case  to  the  same  extent  that  he  (the 
debtor)  himself  could,  without  the  assist- 
ance of  auy  other  person,  alienate  the 
same.  See  Bankruptcy  Act,  1869,  s.  25, 
and  I  &  2  Yict.  c.  110,  ss.  13,  18. 

AIIMONT  {cdimonia),  Thut  allowance 
which  is  made  to  a  woman  for  her  support 
out  of  her  husband's  estate  when  she  is 
under  the  neccasity  of  living  apart  from 
him.  This  provision  is  allowea  the  wife 
daring  the  pendency  of  a  suit  between  her 


and  her  husband,  as  well  to  provide  the 
wife  with  the  means  to  obtain  justice  as 
for  her  ordinary  subsistence.  When  there 
has  been  a  sentence  of  divorce,  on  the 

ground  of  the  adultery  and  cruelty  of  the 
usbaud,  the  allowance  fur  alimony  be- 
comes a  permanent  allowance,  and  is  con- 
tinued daring  the  period  of  their  separation. 
Upon  an  application  for  alimony,  tne  Court 
requires  on  the  part  of  the  husband  a 
statement  both  of  his  casual  and  of  his 
certain  income  to  be  set  forth.  See  Hake' 
wiU  V.  HakewiU,  80  L.  J.  (M.  &  P.)  254 ; 
MargeUon  v.  MargettOfif  3(5  L.  J.  (M..  &  P.) 
80. 

ALLEGIAHGE.      Otherwise   caUed   It- 

geance,  in  the  obligation  or  tie  existing 
etween  the  sovereign  and  the  subjects  of 
any  given  state,  and  may  be  described  as 
the  lawful  and  ^lithful  obedience  and  duty 
which  the  subjects  of  every  state  owe  to 
'the  head  of  that  state  in  return  for  the 
protection  which  the  state  affords  to  ihem. 
The  learning  on  this  subject  will  be  found 
in  Calvin* 8  Com  {Calvin  v.  Smith,  7  Bep. 
1),  6  Jac.  1,  and  in  the  notes  to  that  case 
in  Broom's  Const.  Law.  It  U  there  said 
that  allegiance  is  of  four  kinds,  namely : — 
(1.)  Natural    allegiance  —  that   which 

arises  by  nature  and  birth ; 
(2.)  Acquired  allegiance — that  arising 
through    some   circumstance    or 
act  otner  than  birth,  e.g.,  by  deni- 
zation or  naturalization  ; 
(3.)  Local  allegiance— that  aribing  from 
residence  simply  within  the  coun- 
try, for  however  short  a  time ;  and 
(4.)  Legal  allegiance— that  arising  from 
oath  taken  usually  at  the  toum 
or  leet ;  for  by  the  Common  Law 
the  oath  of  allegiance  might  be 
tendered  to  every  one  upon  at- 
taining the  age  of  twelve  years. 
In  Calvin*8  Case  the  point  decided  was. 
that  Oilvin.  although  bom  in  Scotland 
after  the  union  of  the  Crowns  of  Scotland 
and  England  in  the  person  of  James  I.  in 
1603,  was  nevertheless  a  subject  of  the 
king  of  England,  and  as  such  capable  of 
holding  or  of  acquiring  by  descent  lands 
in  England,  this  decision  involving  the 
further  more  general  principle  that  alle- 
giance to  a  sovereign  is  perbonal  and  not 
territorial,  and  that  the  maxim,  quando  duo 
jura  (imo  duo  regna)  concurrunt  in  und 
peraond,  ssquum  est  ac  H  essent  in  divern$ 
was  inapplicable.    That  maxim  does,  how- 
ever, apply  in  determining  to  what  law§  * 
a  person  is  to  be  subject. 

Until  1870  it  was  a  rule  of  the  English 
law  that  no  one  could  lay  aside  an  alle- 
giance which  he  had  once  acquired  (nemo 
potest  ezuere  patriam  tuam)  whence  arose 
the  difficulty  of  a  ^*  double  allegiance  *'  as 


22 


A  NEW  LAW  DIGTIONABY. 


ALLEOilASCE— continued, 
it  was  called,  with  conflicting  duties ;  but 
by  the  Naturalization  Act,  1870,  this  rule 
has  been  abandoned. 

Under  the  stat.  11  Hen.  7,  c.  1,  alle- 
giance to  the  king  ds  facto,  i.e.,  for  the 
time  being  in  actual  possession  of  the 
Crown,  whether  or  not  he  be  de  jure  also, 
is  an  effectual  protection  to  the  suhiect 
against  all  forfeitures  on  the  ground  of 
disloyalty  or  treason. 

According  to  the  law  of  England,  and 
also  that  of  America,  locality  of  birth  de- 
termines the  primary  allegiance, — a  prin- 
ciple which   IS   still  adhered  to  in  the 
Naturalization  Act,  1870;   but  according 
to  the  laws  of  most  continental  countries, 
the  parentage  of  the  parties  determines 
their  primary  allegiance.    However,  by  a 
series  of  statutes  special  provision  has  been 
made  for  the  following  classes  of  persons 
bom  abroad,  all  of  whom  are  to  be  esteemed 
natural-bom  subjects,  namely — 
(1.)  Children  inheritors  of  British  par- 
ents, not  merely  for  the  purposes 
of  inheritance  (25  Edw.  3,  st.  2), 
but  for  all  other  purposes  also 
{Doe  d.  Duroure  v.  Jone8,  4  T.  R. 
308 ;  7  Anne,  c.  5 ;  and  10  Anne, 
0.5); 
(2.)  Children  of  British  fathers  (4  Geo. 

2,c.21); 
(3.)  Grandchildren,  being  the  children 
of  such  latter  children  (13  Geo.  3, 
c.  21) ;  and 
(4.)  Children  of  British  mothers  (7  &  8 
Vict.  c.  66),  but  apparently  only 
as  to  the  estates  in  England  (real 
or  personal)  of  such  mothers. 
Aliens  becoming  permanently  subjects 
of  another  country  may  become  so  either 
by  denization  in  virtue  of  the  king's  letters 
patent,  or  by  naturalization  in  virtue  of  a 
particular  Act  of  the  Legislature,  or  in 
virtue  of  proceedings  taken  in  pursuance 
of  the  general  Act  or  Acts. 

See  titles  Naturalization  ;  Denizen. 

ALLOOATdB  (U  U  dUowed),  After  an 
Attorney's  bill  has  been  examined  or  taxed 
by  one  of  the  masters,  and  the  items  which 
he  disallows  have  been  deducted,  the  re- 
maining sum,  certified  by  the  master  to  be 
the  proper  amount  to  be  allowed,  is  termed 
the  allocatur.  The  aUocatur  is  conclusive 
as  to  the  amount  of  costs.  6  &  7  Vict. 
c.  73.  s.  43 ;  23  &  24  Vict.  c.  127. 

ALLODIAL  LAin).  Land  not  held  of 
any  lord  or  superior,  in  which,  therefore, 
tlie  tenant  has  an  absolute  property  and 
not  an  estate  merely.  The  lands  of  the 
Anglo-Saxons  were  allod,  but  under  the 
oath  taken  at  Salisbury  in  1087,  all  the 
lands  in  England  became  feudal,  i.e.,  held 
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of  some  superior  lord,  and  for  an  estate 
only. 

See  title  Feudal  Tentbes. 

ALLOnCENT :  See  title  Comv on,  Inclo- 

SUBE  OF. 

ALLOTKEHT,  LETTEB8  OF:  See  title 
CoMPANT  Law. 

ALLTPnO,  This  is  defined  to  be  a  latent 
increase  (latene  inerementum),  whereby 
something  goes  on  adding  itself,  but  it  is 
impossible  to  say  how  much  at  any  one 
moment  is  added.  It  is  one  of  the  natural 
modes  of  acquisition  whereby  property 
accrueth  to  one  who  is  already  the  owner 
of  the  principal  thing  to  which  the  accrual 
belongs. 

See  title  Accessio. 

ALMAKACK.  The  almanack  annexed 
to  the  Book  of  Common  Prayer,  subject  to 
the  alterations  made  in  the  calendar  by  the 
24  Geo.  2,  c.  23,  is  taken  judicial  notice  of 
by  the  Courts  of  Justice  (Brough  v.  Perkinej 
6  Mod.  81).  And  the  Court  will  generally, 
to  refresh  its  memory,  refer  to  any  almanadc 
of  received  credit  Page  y.  Faucet,  Cro. 
Eliz.  227. 

ALVAOB  DUTIES.  These  were  duties 
payable  on  woollen  cloths  at  so  much  per 
ell  (Fr.  atdne);  and  the  ofiScer  whose 
business  it  was  to  examine  into  the  assize 
of  woollen  cloths  was  called  the  ainager. 
AH  such  duties  were  abolished  by  11  &  12 
Will.  3.  c  20,  s.  2. 

See  also  title  Taxation  generally.]} 

ALTASAOE  (altaragium).  This  word 
comprehends  not  only  the  offerings  made 
upon  the  altcu*,  but  also  all  the  profit 
which  accrues  to  the  priest  by  reason  of 
the  altar.  When  the  altarage  in  part  or 
in  the  whole  was  allotted  to  the  vicar  or 
chaplain,  it  meant  only  the  customary  and 
voluntary  offerings  at  the  altar  for  some 
divine  ot&ce  or  service  of  the  priest,  and 
not  any  share  of  the  standing  tithes, 
whether  predial  or  mixed.  In  the  case  of 
Franklyn  v.  TJie  Master  and  Brethren  of 
St.  Cro88, 1721  (Bunb.  78),  it  was  decreed 
that  where  altaragium  is  mentioned  in  old 
endowments,  and  supported  by  usage,  it 
will  extend  to  small  tithes,  but  not  other- 
wise. See  also  ^pelrn.  Gloss.  28;  Cro. 
Eliz.  578. 

ALTEBATI0K8  IK  WBITTEK  IKSTBIT- 
MENT8.  The  effect  of  such  alterationa 
in  a  deed  (Pigofs  Caee,  11  Rep.  26  b),  Wfl 
of  exchange  (Master  v.  MOler,  4  T.  R.  320), 
or  promissory  note  (Warrington  v.  Early, 
2  E.  &  B.  763)  is  this— 

(1.)  If  the  alteration  is  material, — then 
whether  (a)  it  is  made  by  a  party 
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ALTERATI0H8  IB  WBITTSH  nnTBU- 

Hnued, 


or  (6)  it  18  made  by  a  stranger, 
the  alteration  vitiates  the  instru- 
ment; and 

(2.)  If  the  alteration  is  immaterial, — 
then  if  (a)  it  is  made  by  a  party, 
the  alteration  vitiates  the  in- 
strument. Aldous  V.  ComweU 
(Law  Rep.  3  Q.  B.  573)  muiit  be 
distinguished,  as  the  case  of  an 
immaterial  alteration  by  some 
unknown  person ; 

But  if  (6)  it  is  made  by  a  stranger,  the 
alteration  lias  no  effect  at  all  in 
vitiating  the  instrument. 

AUEBITATIVE  OBUGATIOira.  With 
reference  to  these  obligations,  Lord  Coke 
has  said  that  in  case  an  election  be  given 
of  two  several  things,  always  he  wlio  is 
the  first  agent  shall  have  the  election 
(Co.  Litt.  145  a).  And  it  has  been  laid 
down  as  a  general  rule  that  the  person 
who  has  to  perform  one  of  two  things  in 
the  alternative  has  the  ri;<ht  to  elect  (Lay' 
ton  V.  Pearce^  1  Doug.  15).  The  Boman 
law  agrees  generall]^  with  the  English 
law  in  these  respects.  Brown's  Savigny, 
68-69.    . 

An  election  once  made  is  binding,  and 
the  promiite  is  thenceforth  single  to  per- 
form the  alternative  chosen:  Quod  semel 
pkuatit  in  electionibusy  ampliuB  displieere 
non  potest  (Go,  lAii.  146  a).  Where  the 
one  of  two  alternatives  becomes  impossible, 
or  is  so  from  the  first,  the  promise  is  abso- 
lute to  perform  the  other  (Da  Costa  v.  Davisj 
1  B.  &  P.  242),  unless,  in  tbe  case  of  an 
impossibility  subsequently  arising,  the  con- 
struction of  the  contract  or  the  circum- 
stances under  which  it  was  entered  into 
exclude  the  ordinary  rule  (Leake,  Con- 
tracts, 371-375).  It  seems  that  no  d  ifierence 
is  made,  whether  the  alternative  which  is 
impossible  is  so  for  natural  or  for  legal 
reasons.    Brown's  8av.  67. 

AKALGAKATE.  Two  companies  can- 
not amalgamate  with  eaoli  other,  unless 
such  a  transaction  is  authorized  by  the 
constitutions  of  both  companies,  or  unless 
all  the  shareholders  in  both  consent  to  the 
amalgamation.  And  where  there  is  a 
power  to  amalgamate,  that  power  must  be 
strictly  pursued  (2  LindJ.  Pner.  627). 
Speaking  generally,  corporations  cannot 
amalgamate.    Brice  on  VUra  Vires,  431. 

AKBASSADOS.  Thia  is  the  commis- 
sioner who  represents  one  country  in  tiiO 
seat  of  Government  of  another;  and  os 
such  representative,  he  is  exempt,  together 
with  his  family,  secretaries,  and  servants, 
from  the  local  jurisdiction,  not  only  in 
civil,  but  also  in  criminal  cases.  In 
England,  his   exemption   depends   prin- 
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oipally  on  the  stat.  7  Anne,  o.  12.  Where 
such  an  ambassador  involves  himself  in 
commercial  relations,  much  inconvenience 
arises,  the  better  opinion  being  that  even 
in  that  case  he  is  exempt  from  the  local 
jurisdiction.  But  an  ambassador  may 
waive  his  privilege  in  all  these  respects, 
and  submit  himself  to  the  jurisdiction. 
Such  an  ambassador  is,  however,  amenable 
in  his  own  country  to  the  national  jurisdic- 
tion thereof;  and  in  fEMst  it  is  because  he 
carries  with  him  into  the  foreign  country 
the  territory  of  his  own  country  that  he  is 
exempted  from  the  local  jurisdiction.  (See 
title  Extba-tkbritobialitt).  Whether  the 
exemption  operates  to  deprive  a  creditor  of 
his  real  (as  opposed  to  a  mere  personed) 
right,  is  a  disputed  question  (see  case  of 
the  United  States  Ambassador  to  Prussia, 
Wheaton,  pp.  307-318).  An  ambassador  is 
a  public  minister,  which  in  the  usual  case 
a  consul  is  not. 

AJCBXaiTITT :  See  title  Extbinsio  Evi- 
dence. 

AJCEHDMEBT.    This  is  the  correction 
of  some  error  or  omission  or  the  curing  of 
some  defect,  in  judicial  proceedings.   First, 
in    civil   cases. —  Here    amendments   are 
either  at  common  law  or  by  statute.    In 
the  times  of  oral  pleading,  the  parties 
were  allowed  to  correct  and  adjust  their 
pleadings  at  any  time  during  the  oral 
altercation,  and  were  not  held  to  the  form 
of  statement  which  they  might  first  have 
advanced.    And  so  at  the  present  day, 
until  judgment  is  signed,  either  party  may 
even  at  Common  Law  amend  his  pleading 
until  judgment  is  signed,  subject  to  the 
discretion  of  the  Court  or  judge,  who  will 
not  allow  amendments  which  appear  un- 
reasonable, or  whereby  the  opposite  party 
may  be  prejudiced.    But  no  amendments 
will  be  allowed  in  pleas  in  abatement, 
because  such  pleas  are  disfavoured.    And 
even  after  judgment  has  been  signed,  the 
Courts  have  a  power,  even  at  Common  Law, 
of  amending,  it    being   considered    that 
during  the  term  wherein  any  judicial  Ai'i 
is  done,  the  record  remains  in  the  breast  of 
the  judges  (Co.  Litt.  260  a).    This  power 
of  amendment  at  Common  Law  has  been 
largely  supplemented  by  various  At;ts  of 
Parliament  called  the  Statutes  of  Amend- 
ment, which  are  commonly  classed  with 
the  Statutes  of  Jeofails,  and  by  which 
almost  nil  errors  in  pleading,  being  errors 
in  form  only,  are  amendable,  and  certain 
objections  to  defective    pleading^,  heing 
defective  as  to  form  only,  are  obviated 
after  certain  stages  have  been  reached  in  a 
cause.    The  so-called  Statutes  of  Amend- 
ments were  the  14  Edw.  3,  c.  6,  st.  1  ;  9 
Hen.  5,  c.  4,  ht.  1 ;  4  Hen.  G,  c  3 ;  and  8 
Hen.  G,  cc.  12, 15 ;  the  so-called  Statutes  of 
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Jeofails  were  the  32  Hen.  8,  c.  SO,  18  Eliz. 
o.  14.  24  Jac.  1,  o.  13, 16  &  17  Car.  2,  c.  8, 
4  &  5  Anne.  c.  16,  and  5  Geo.  1,  c.  13.  And 
see  generally  as  to  both  the  case  of  Stennd 
V.  Hogg,  1  Wm.  Saund.  260,  ed.  1871. 

But  under  recent  statutes,  being  chiefly 
the  0.  L.  P.  Acts.  1852,  1854.  and  1860, 
much  larger  powers  of  amendment  are 
conferred,  not  only  in  cases  of  the  mis- 
joinder and  non-joinder  of  party  plain- 
tiffs or  defendants,  but  also  and  principally 
wliere  a  variance  appears  between  the 
pleckdlngs  and  the  eviaence.  As  to  such, 
8ee  the  several  titles  Mis-joindbb,  Non- 

JOINDEB,  AND  YahIANCES. 

Secondly,  in  criminal  cases. — It  was  the 
opinion  of  Lord  Holt  and  of  the  other 
judges  in  R,  ▼.  Tucker  (1  Salk.  51),  that 
whatever  was  amendable  at  Common  Law 
in  civil  cases  was  also  amendable  at  Com- 
mon Law  in  criminal  cases.  The  statutes, 
however,  mentioned  above,  allowing  amend- 
ments and  curing  defects  in  civil  cases,  did 
not  in  general  extend  to  criminal  cases  at 
all,  except  perhaps  to  cases  of  misde- 
meanour. But  by  the  7  Geo.  4,  c.  64,  s. 
19,  if  an  accused  person  pleaded  a  mis- 
Twmer,  the  indictment  was  to  be  amended 
by  inserting  the  correct  orthography.  And 
by  the  more  recent  statutes  (11  &  12  Vict, 
o.  46,  B.  4),  as  to  the  amendment  of 
variances,  and  14  ft  15  Vict.  o.  100,  as  to 
errors  in  the  names  of  counties,  cities,  &c.. 
and  in  the  alle^tions  of  the  ownership  of 
property,  very  Targe  powers  of  amendment 
are  committed  to  the  judge  in  criminal 
trials,  where  he  is  of  opinion  that  the 
defendant  cannot  be  prejudiced  thereby  in 
his  defence  on  the  merits. 

AXEHDS,  TEHDZB  OF.  Under  the 
statute  11  &  12  Vict.o.  44,  s.  11,  relative 
to  proceedings  against  justices,  the  justice 
may.  after  the  required  notice  of  action 
has  been  given,  tender  such  sum  of  money 
as  he  may  think  fit  aa  amends  for  the 
injury  complained  of  in  such  notice,  and 
he  may  thereupon  pay  into  Court  tiie 
money  tendered,  and  may  afterwards  give 
in  evidence  the  same ;  in  which  case,  if  the 
jury  assess  the  injury  at  no  larger  amount, 
judgment  shall  be  given  for  the  defen- 
dant, who  shall  be  entitled  to  deduct  his 
costs  out  of  the  money  so  paid  in.  A  like 
tender  of  amends  may  also  be  made  by 
revenue  officers  and  by  special  oonstablets, 
and  also  in  cases  of  involuntary  trespasses, 
and  for  wrongful  proceedings  under  Rail- 
way Acts.  See  Arch.  Pr.  1372, 1174,  and 
1273. 

AMESdAXSNT.  A  pecuniary  punish- 
ment for  some  fault  or  misconduct,  differing 
(in  theory  at  least)  from  a  fine  in  being 
less  out  of  leniency  {meroi)  than  the  fault 
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or  misconduct  deserved.  Magna  Charta, 
c.  24,  requires  a  freeman  to  oe  amerced 
only  for  a  great  fault,  and  in  proportion 
only  to  its  greatness.  See  Griedey's  Case, 
8  Co.  38  a. 

I^m  wii  BT.TgftTEH  KWT  Jn  French  law, 
under  the  regime  en  communavJU  (see  that 
title),  when  that  is  of  the  conventional 
kind,  if  the  husband  or  wife,  or  either  of 
them,  make  their  or  either  of  their  present 
or  future  immoveable  property  come  into 
the  community  either  in  whole  or  in  part, 
this  is  called  an  ameubUssemeni^  wnich 
may  be  either  determinate  or  indeter- 
minate. 

AiaCUS  CXrSLZB.  when  a  Court  of 
Justice  is  in  doubt  or  in  error  in  a  matter 
of  law,  any  of  the  counsel  present  may 
inform  the  Court  upon  it,  out  of  a  regard 
for  the  Court  merely. 

AXHE8TT.  An  act  of  pardon  or 
oblivion,  such  as  that  of  1660  (Restoration 
of  Charles  II.). 

AXOBTIZE.    To  alien  in  mortmain. 


^LIABE.  ' '  Est  honi  judicis  ampliare 
jurisdictionem  suam^**  t.e.,  to  endeavour^  to 
find  some  ground  for  assuming  jurisdiction 
in  a  proper  case,  not  to  exceed  his  admitted 
jurisdiction. 

AHATOirr,  8GH00LS  OF.  These  are 
regulated  by  the  stats.  2  &  3  Will.  4,  c,  75, 
4  &  5  Vict.  c.  26,  24  &  25  Vict.  c.  96,  and 
34  Vict.  0. 15.  See  also  R.  v.  Feist,  8  Cox, 
C.  C.  18. 

AHCESTOB.  The  distinction  made 
between  an  ancestor  and  a  predecessor  in 
law,  is,  that  the  former  is  applied  to  an 
individual  in  his  natural  capacity,  as  J.  S. 
and  his  aRoestors.  and  the  latter  to  a  com- 
pany, body  politic,  or  corporation,  as  a 
bishop  and  bis  predecessors.  Cowel ;  Co. 
Litt.  78  b. ;  Britton,  169.  However,  thia 
distinction  is  not  attended  to  in  the  Suc- 
cession Du^  Act,  1853  (16  &  17  Vict  c. 
53). 

AHCESTBEL.  Relating  to  one's  ances- 
tors. Homage  ancestrel  was  where  a 
tenant  and  his  ancestors  had  time  out  of 
mind  held  by  homage  of  the  lord  and  his 
ancestors.  Also,  real  actions  were  either 
possessor y^  i.e  ,  of  a  man  s  own  seisin,  or 
ancestrel,  i.e.,  of  the  seisin  of  his  ancestors. 

AHGIENT  DEME8NS,  or  DOMADT 
{vetus  patrimonium  domini),  A  tenure 
whereby  all  manors  belonging  to  the  Crown 
in  the  days  of  Edward  the  Confessor  and 
William  the  Conqueror  were  held;  the 
numbers  and  names  of  which  manors,  as  of 
all  others  belonging  to  common  persons. 
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AHCISHT    DEME8HE,  or    DOXAIH— 

eontinued, 
William  the  Conqueror  caused  to  be  set 
down  in  a  book  called  Domesday;  and 
those  which  appear  by  that  book  to  have 
belonged  to  the  Crown,  and  are  there  deno- 
minated terrx  regi$f  are  called  undent  de- 
mesne. Lands  in  ancient  demesne  are  of 
a  mixed  nature,  i.e.,  they  partake  of  the 

Sroperties  both  of  copyhold  and  of  free- 
old  ;  they  differ  from  ordinary  copyholds 
in  certain  privileges,  and  from  freehold  by 
one  peculiar  feature  of  villenage,  viz.,  that 
they  cannot  be  conveyed  by  the  usual  com- 
mon law  conveyance,  but  pass  by  surrender 
to  the  lord  or  his  steward  in  the  manner  of 
copyholds,  with  the  exception  that  in  the 
surrender  the  words  *'  to  hold  at  the  will 
of  the  lord  **  are  nut  used,  but  simply  the 
words  "  to  hold  according  to  the  custom  of 
the  manor."  There  are  three  kinds  of 
tenants  in  ancient  demesne.  First  Those 
whose  lands  are  held  freely  by  grant  of 
the  king.  Secondly.  Those  who  do  not 
hold  at  the  will  of  the  lord,  but  yet  hold 
of  a  manor  which  is  ancient  demesne,  and 
whose  estates  pass  by  surrender,  or  deed,  and 
admittance,  and  who  are  styled  customary 
freeholders.  Thirdly.  Those  who  hold  of 
a  manor  which  is  %ncient  demesne,  by  copy 
of  court  roll,  at  the  will  of  the  lord,  and 
are  styled  copyholders  of  base  tenure 
(Cowel;  Scriven  on  Copyholds,  p.  425; 
1  Cruise,  Dig.  44).  Whether  lands  are 
ancient  demesne  or  not  must  be  tried  by 
Domesday  Book,  F.  N.  B.  16  D.,  the  autho- 
rity of  which  is  conclusive  (4  Inst.  269) ; 
but  the  question  whether  lands  are  parcel 
of  a  particular  manor  which  is  ancient 
demesne  may  be  tried  by  a  jury.  Hunt  ▼. 
Bum,  1  Balk.  57. 

Tenants  in  ancient  demesne  used  to 
enjoy  certain  privileges,  e.g,,  that  of  being 
impleaded  in  the  Courts  of  their  own 
manors  only,  and  of  being  exempted  from 
serving  on  the  juries  of  the  county ;  but 
those  privileges  have  mostly  ceased,  and 
provision  is  made  by  the  stut.  4  &  5  Yict. 
c.  35,  and  the  Acts  amending  same,  for  the 
general  enfranchisement  of  ancient  de- 
mesne lands. 

See  title  Coftbolds. 

AHCIENT  DOCTJHSNTS.  These  are  re- 
ceived in  evidence  fur  certain  purposes,  and 
subject  to  certain  restrictions.  But  ancient 
grants  are  not  to  be  received  in  evidence 
unlc:}8  they  can  be  accounted  for  as  coming, 
e  g.^  from  the  hands  of  some  one  connected 
with  the  estate  (^Swinnerton  v.  Stafford 
{Marqui$)y  3  Taunt.  91);  or  from  a  reason- 
ably probable  custodian  of  them  (^Crough- 
ton  V.  JBlake,  12  M.  &  W.  205).  Ancient 
surveys  have  in  many  instances  been  held 
inadmissible  to  prove  the  extent  or  rights 
of  a  manor  {Evans  v.  Taylor,  7  A.  &  £.  617 ; 
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Daniel  Y,  WiVcin,  7  Ezch.  429).  But  when 
ancient  documents  evidence  an  act  of 
ownership,  then  they  are  admissible  as 
evidence  of  title  (Doe  d.  William  the  fourth 
V.  Roberts,  I'd  M.  &  W.  520,;  as  tliey  also 
are,  where  they  are  in  the  nature  of  an  in- 
quii-ition  in  a  public  matter.  Carr  v. 
Mostyn,  5  Exch.  69. 

AinXALS.  There  may  be  property  in 
wild  animals  when  reclaimed,  e.g.,  in  a 
cat;  and  in  the  case  of  unreclaimed  ani- 
mals, the  pro{)erty  in  them,  according  to 
the  law  of  England,  is  said  to  be  in  the 
owner  of  the  land  upon  which  they  are 
started  and  captured  (Blades  v.  Higgs, 
12  C.  B.  (N.8.)  501),  although  by  the  laws 
of  most  countries  it  is  in  the  captor  {See 
title  OccrPATio).  The  owner  of  animals 
with  a  mischievous  propensity  is  liable  for 
the  damages  they  occasion,  provided  he 
knows  their  mischievous  pr^nsity.  (Jones 
V.  Perry,  2  Esp.  482 ;  Stiles  v.  Cardiff  Steam 
Navigation  Co.,  12  W.  R.  1080.)  The  stat. 
28  &  29  Vict.  c.  60,  provides  for  dogs  doing 
damage  to  cattle  or  sheep.  The  stats.  5  & 
6  Will.  4,  c.  59  (binoe  repealed),  12  &  13 
Vict.  c.  92,  and  17  &  18  Viet.  c.  60,  punish 
cruelty  to  animals;  and  the  stat.  2  &  3 
Vict.  c.  47,  prohibits  bear-baiting  and  cock- 
fighting.  And  as  to  bequests  of  personal 
proper^  to  a  dog-charity,  see  University  of 
London  y.  Jarrow,  23  Beav.  159. 

ANH ATE8.  These  were  first  fruits,  and 
were  so  called  because  one  year's  value  of 
profits  is  taken  as  their  rate. 


AHVTTITT.  This  is  a  yearly  payment 
of  a  certain  sum  of  money  granted  to 
another  in  fee,  or  for  life,  or  for  a  term  of 
years,  and  charging  the  person  of  the 
grantor,  although  it  may  also  be  made  to 
charge  his  real  estate,  in  which  latter  case 
it  is  most  commonly  called  a  rent-charge. 
The  remedy  was  eitiier  by  writ  of  annuity 
or  by  distress,  uccordinp^  as  the  person  or 
the  lands  of  the  grantor  were  sought  to  be 
afiected.  The  Apportionment  Act  (4  &  5 
Will.  4,  c.  22)  firtjt  made  annuities  ap- 
portionablc.  Under  the  Annuity  Act 
(53  Geo.  3,  c.  141),  annuities  for  lives 
granted  by  way  of  the  repayment  of 
money  lent,  required  to  be  inrolled  in 
Chancery ;  but  now,  under  the  stat.  18  & 
19  Vict,  c  15,  they  require  to  be  merely 
registered  in  the  Court  of  Common  Pleas. 
Annuities  may  also  be  regarded  as  legacies 
payable,  not  in  mass  at  one  time,  but  by 
instalments  every  year  or  aliquot  part  of  a 
year ;  therefore  the  word  legacies  in  gene- 
ral comprises  the  word  annuities.  BoUon 
(Duke)  V.  WilUams,  4  Bro.  C.  C.  361; 
MuUins  V.  Smith,  1  Dr.  &  Sni.  204. 

If  an  annuity  i»  given  simplieiter,  it  is 
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an  annuity  for  the  life  only  of  the  an- 
nuitant {Kerr  v.  Middlesex  Hospital,  2  DeG. 
M.  &  G.  583) ;  or,  in  the  case  of  joint  an- 
nuitants, for  the  life  of  the  longest  liver  of 
them  (WtUon  v.  Maddison,  2  Y.  &  C.  C.  C. 
372) ;  and  the  law  is  the  same  idnce  1  Vict. 
c.  26  (NichoU  v.  Eawkes,  10  Hare,  342). 
Where,  however,  an  annuity  is  given  to  A. 
in  general  terms,  and  the  gift  is  accom- 
panied with  a  direction  to  provide  for  the 
same  out  of  the  proceeds  of  property,  that 
is  a  perpetual  annuity  (Kerr  v.  Middlesex 
Hospitdlj  supra),  unless  the  direction  is 
mere  surplusage,  e.g.,  merely  directs  pay- 
ment out  of  the  '^  general  effects "  of  the 
testator  [Innes  ▼.  Mitcheil,  6  Yes.  464); 
and,  of  course,  the  testator  may,  by  express 
words,  give  a  perpetual  annuity.  Stokes  ▼. 
Heron,  12  CI.  &  F.  161. 

Sometimes  an  annuity  is  payable  only 
out  of  income  (Foeter  v.  Smith,  1  Ph.  629), 
and  sometimes  it  is  a  charge  on  the  corpus 
itself  of  the  estate  {Wright  v.  Callender, 
2  De  G.  M.  &  G.  652),  in  which  latter  case 
the  annuitant  may,  if  the  income  is  insuffi- 
cient, require  a  sale  of  a  sufficient  part  of 
the  corpus  (May  v.  Bennett,  1  Boas.  870), 
and  will  even  be  entitled  to  a  prospective 
order  for  the  necessary  successive  future 
sales  {Hodge  v.  Lewin,  I  Beav.  431).  An 
indefinite  trust  to  receive  rents  fur  pay- 
ment of  an  annuity  is  a  charge  of  the  an- 
nuitv  upon  the  corpus  {Ph^ips  v.  Gut- 
teridge,  11  W.  R.  12) ;  and  a  oirection  to 
purchase  an  annuity  for  A.  entitles  A.  to 
nave  the  purchase-money  paid  over  to  him 
or  her  (Ford  v.  Batley,  17  Beav.  303 ;  Be 
Brown's  Will,  27  Beav.  324);  although  the 
testator  may  have  directed  the  contrary 
{Stokes  V.  Cheek,  28  Beav.  620) ;  and  if  the 
intended  annuitant  is  dead,  his  personal 
representatives  will  be  entitled  to  the  pur- 
chase-money (Day  V.  Day,  1  Dr.  569), 
although  the  purcha««-money  is  to  consist 
of  the  proceeds  of  land  sold.  Bayley  v. 
Bishop,  9  Yes.  6. 

An  annuity  will  abate  with  general 
legacies  {Carr  v.  In^leby,  1  De  G.  &  Sm. 
862),  unless  the  annuity  is  given  as  a  spe- 
cific interest  in  land,  when  it  will  only 
abate  with  the  other  specific  legacies. 
Creed  v.  Creed,  11  CI.  &  F.  491. 

When  an  annuity  is  given  by  will,  the 
first  payment  thereof  is  to  be  made,  in  the 
abdence  of  express  directions  otherwise 
directing  payment,  one  year  after  the  tes- 
tator's death  ( Gibson  v.  BoU,  7  Yes.  96,  or 
if  successive  interests  for  life  and  in  re- 
mainder are  given  by  way  of  annuity  out 
of  a  sum  of  money  directed  to  be  placed 
out  to  answer  it,  then  two  years  from  the 
testator's  death.     Gibson  v.  BoU,  supra, 

AH8WEB.  Tiiis  is  the  most  usual  mode 
of  raising  defences  to  a  bill  of  complaint 


AMBWZBf— continued. 
in  the  Court  of  Chancery,  being  more 
common  than  either  plea  or  demurrer.  By 
the  Judicature  Act,  1873,  this  form  of 
pleading  is  extended  to  the  Courts  of  Com- 
mon Law. 

See  title  Pleading. 

AHTE-mTFTIAL  8ETTLEMZHT :  See 
title  Marbiage  SETTLSMKirrs. 

ANTICIPATION.  This  word  is  com- 
monly used  in  Courts  of  Equity  as  signify- 
ing the  alienation  of  married  women.  It  is  a 
rule  of  the  Common  Law  that  the  nbtjoluto 
property  given  to  any  one  cannot  be  fet- 
tered with  an^  restraints  or  conditions 
against  alienating  (Tud.  L.  C.  Conv.  858 ; 
Bradley  v.  Peixoto) ;  but  Courts  of  Equity 
in  the  case  of  property  given  to  the  sepa- 
rate use  of  a  married  woman  allow  the 
restraint,  as  tending  to  render  the  sepa- 
rate use  more  perfect  end  assured  (TuUett 
v.  Armstrong,  1  Beav.  21).  Whence  the 
clause  against  anticipation  is  common  in 
gifts  of  property  to  females  to  their  sepa- 
rate use. 

See  title  Sepabate  Estate. 

ANTIOHBXSE :  See  title  KANTifiSEUENT. 

4 

APOLOGY.  In  the  case  of  a  libel  being 
published  in  a  newspaper  or  other  like 
public  writing,  the  6  &  7  Vict.  c.  91,  pro- 
vides that  the  defendant  may  plead  the 
inadvertent  insertion  of  same  without 
malice  or  gross  negligence,  and  the  prompt 
insertion  in  the  same  publication  of  an 
apology  for  same ;  and  he  may  pay  into 
Court  at  the  same  time  a  reasonable  sum 
of  money  by  way  of  amends.  A  like  pro- 
vision id  made  in  the  case  of  defendants 
being  private  individuals  (s.  1),  and 
such  apology  shall  go  in  mitigation  of 
damages. 

AP08TA8T.  This  oficnce  difiers  from 
heresy  in  this,  that  apostasy  is  a  totel 
renunciation  of  a  religious  belief  once 
possessed,  while  heresy  consists  in  denying 
some  one  particular  doctrine  only.  At  the 
present  day  apostasy  is  punishable  under 
the  Stat.  9  &  10  Will.  3,  c.  32  (Revd.  Stats. 
9  Will.  3,  0.  35  J,  by  incapacity  for  or  de- 
privation of  offices  of  trust  or  emolument, 
and  by  imprisonment  for  three  years  with- 
out bail.  The  information  must  be  laid 
within  four  days  after  the  outward  profes- 
sion of  apostasy,  and  be  followed  up  within 
three  months,  otherwii^e  the  accusation 
falls  through.  The  penalty  is  also  remitted 
upon  an  open  retractation  in  Court  of  the 
offence. 

APOTHECABT :  See  title  Medicine. 

APPASITOB.    This  was  a  messenger  of 
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APPABTTOB — coidinued, 
the  spiritnal  Gouiia,  whose  duty  was  to 
aeire  the  pioceas  thereof. 

APPEAL  (from  the  Fr.  appeler).  This 
word  has  two  significations :  it  sigiufies  in 
one  sense  a  complaint  or  an  appeal  to  a 
snperior  Court,  when  justice  is  supposed 
not  to  have  heen  done  by  an  inferior  Court. 
It  also  signifies,  when  spoken  in  reference 
to  a  criminal  prosecution,  an  accusation 
by  one  subject  against  another  for  a 
heinous  crime,  demanding  punishment  for  , 
the  injury  sustained  by  himself,  rather 
than  for  the  offence  committed  against  the 
public  Criminal  appeals  were  however 
abolished  by  59  Geo.  3,  c.  46.  The  prin- 
cipal kinds  of  them  while  they  existed 
were  the  following:  1.  Appeal  of  araon. 
2.  Appeal  of  death.  S.  Appeal  of  mayhem. 
4.  Appeal  of  rape;  and  5.  Appeal  of  rob- 
bery (59  Geo.  8,  c.  46).  Of  these  appeals 
all  were  capital,  except  that  of  mayhem. 
The  latest  instance  of  an  appeal  was  Ash- 
ford  V.  Thortdan  (1 B.  &  A.  405)  (one  of  rape 
followed  by  murder),  and  probably  in  con- 
sequence of  that  case  the  above-mentioned 
statute  was  passed  forbidding  such  appeals 
for  the  future.  Where  the  verdict  in  an 
appeal  was  in  favour  of  the  appeller,  he 
might  insist  upon  what  terms  he  pleased 
as  the  ransom  of  the  appellee's  life.  It 
has  been  suggested  that,  although  appeals 
are  abolished,  some  right  of  action  for 
pecuniary  compensation  should  be  per- 
mitted in  the  cases  in  which  appeals  for- 
merly lay. 

The  right  of  appeal  in  certain  cases  has 

been  extended  by  various  recent  statutes, 

thus: — 

(1.)  An  appeal  from  a  decision  of  the 

Court  on  a  rule  to  enter  a  verdict, 

or  a  nonsuit,  or  for  a  new  trial, 

under  C.  L.  P.  Act,  1854 ; 

(2.)  An  appeal  in  Crown  Cases  Reserved, 

under  11  &  12  Vict.  c.  78 ; 
(3.).  An  appeal  from  a  decision  of  jus- 
tices   in    summary    proceedings, 
under  20  &  21  Vict.  c.  43; 
(4.)  An  appeal   from  an  order  giving 
relief  in  ejectment  against  for- 
feiture, under  C.  L.  P.  Act,  I860 ; 
and 
(5.)  An  appeal  from  a  revising  barrister 
in  election  matters,  under  28  & 
29  Vict.  c.  86. 
See  also  Couhty  Codbt,  for  appeals 
therefrom;    and   Qcarteb    Se;}- 
BI0N9,  for  appeals  therefrom  and 
•  thereto. 

APPEABAHOE.  In  an  action  at  law, 
when  a  defendant  is  served  with  a  writ  of 
summons,  which  is  a  judicial  mandate 
issuing  out  of  and  under  the  authority  of 
the  Court  in  which  the  defendant  is  sued, 
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he  is  bound  by  the  command  which  is 
contained  in  that  writ  to  enter  an  appear- 
ance thereto  within  eight  days ;  this  np- 
pi^arance  is  a  memorandum  in  writing 
according  to  a  proscribed  form,  signifying 
that  the  defendant  has  appeared,  acooniing 
to  the  command  of  tlie  writ,  and  such 
memorandum  is  delivered  to  the  proper 
ofiScer  of  the  Court,  and  by  him  is  entered 
in  a  book  kept  for  that  purpose ;  and  this 
is  what  is  technically  called  entering  an 
appearance  (Aroh.  Prac.;  Tidd).  The 
word  is  also  applicable  to  proceedings  in 
other  Courts  besides  those  of  the  Common 
Law ;  and  it  has  a  very  similar  meaning  as 
used  in  the  proceedings  in  a  suit  in  Equity. 
Tlie  practice  was  first  introduced  into 
Courts  of  Equity  by  the  Orders  of  8th 
May.  1845. 

In  the  case  of  infants  and  married 
women,  they  are  to  appear,  the  former  by 
his  or  her  guardian,  and  the  latter  in  person, 
in  an  action  at  Law  (2  Arch.  Pr.  1252) : 
and  the  former  by  his  or  her  guardian  ad 
litem,  and  the  latter  either  in  person  or 
by  her  next  friend,  in  a  suit  in  EJquitv 
(1  Dan.  Ch.  P.  460;  Morg.  Ch.  Acts.  691). 
The  effect  of  entering  an  appearance  is 
to  waive  any  irregularity  in  the  process 
(Forbes  v.  Smith,  24  L.  J.  (Ex.)  167) ;  but 
in  the  Courts  of  Equity  a  conditional 
appearance  may  be  entered  which  shall 
not  have  that  effect.  1  Dan.  Ch.  Pr.  Ch. 
xiii. 

For  neglect  to  appear,  or  in  default  of 
appearance,  in  an  action  at  Law,  if  the  writ 
of  summons  is  specially  indorsed,  the 
plaintiff  may,  under  certain  ciroumstances, 
sign  final  judgment  at  once  (C.  L.  P.  Act, 
1852,  s.  27),  and  if  the  writ  of  summons 
is  not  specially  indorsed,  he  may,  with 
leave,  proceed  to  file  bis  declaratum  with 
short  notice  to  plead,  and  in  that  way 
arrive  at  judgment  (s.  28).  In  a  suit  in 
Equity,  the  plaintiff  may  enter  an  appear- 
ance for  a  defendant. 

APPEHDAHT.  This  word,  in  its  general 
sense,  denotes  anything  annexed  in  what- 
ever manner  to  any  other.  Dut  as  applied 
to  incorporeal  hereditaments  iji  the  law 
of  real  property,  it  denotes  somothiuK  an- 
nexed as  an  incident  to  some  other  and  cor- 
poreal hereditament,  and  the  annexation  of 
which  thereto  is  of  a  necessary  character, 
and  has  therefore  exinted  from  the  very 
beginning  of  time.  Thus,  that  amount  of 
common  which  from  the  first,  and  as  of 
necessity,  the  lord  assigned  to  his  villeins 
to  depasture  their  beasts  of  husbandrv 
during  such  times  as  their  lands  (whicn 
were  all  of  them  arable)  were  in  ear,  was 
called  common  of  pasture  appendant ;  and 
similarly,  the  lord  from  tlio  first,  and  as  of 
necessity,  erected  and  endowed  a  church 
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(being  the  manor  or  parish  church)  for  the 
religiouB  education  and  welfare  of  his 
tenants,  and  the  endowment  of  such  church 
was  called  an  advowson  appendant,  i.e.,  to 
the  manor.  It  is  also  a  characteristic  of 
properly  appendant  riglits,  that  once  thej 
are  disannexed,  although  for  ever  so  short 
a  time,  from  the  principal  hereditament,  so 
as  to  become  in  grossj  they  can  never  become 
appendant  again. 

See  further,  titles  Appurtenant,  In 
Gross;  and  Incorporeal  Uebedita- 

MENTS. 

AFPOIKTHEHT  TO  OFFICES.  Where  a 
person  acts  in  a  public  capacity,  his  so 
acting  is prirm  facie  evidence  of  the  validity 
of  his  appointment  {R.  v.  Winnifred,  1 
Leach,  0.  C.  515) ;  and  this  presumption  is 
adopted  in  the  Criminal  Law  Consolidation 
Acts  of  1861. 

APPOIHTMEKT,  P0WEB8  OF.  These 
are  either  general  or  special ;  the  former 
enabling  the  donee  of  the  power  to  appoint 
to  any  one  he  pleases,  and  even  to  himself 
(for  which  reuson,  the  property  which  is 
subject  to  a  general  power  of  appointment 
is  liable  in  case  of  his  bankruptcy :  Bank- 
ruptcy Act,  1869,  s.  15,  sub-s.  4),;  the 
latter  enabling  him  to  appoint  among  par- 
ticular individuals  only,  or  not  at  all.  There 
is  also  the  following  distinction  between 
these  two  kinds  of  powers,  viz.,  that  the 
general  power,  when  exercised,  dates  from 
the  exercise  thereof,  and  not  earlier ;  while 
the  special  power,  when  exercised,  dates 
from  the  creation  thereof,  which  is  nece^i- 
sarily  an  earlier  period  than  that  of  the 
exerelhe. 

See    further,    titles     Conveyances; 
Powers. 

AFPOBTIOKMEKT.  This  word  applies 
to  rents,  annuitieSy  and  common.  First,  as 
applied  to  rents^  it  denotes  a  division  of  the 
rent  in  certain  proportions ;  and  as  to  rents- 
sfirviccj  these  (although  originally  and  in 
their  own  nature  indivisible)  have  been 
divisible  since  the  stat.  Quia  Umptoree, 
18  £dw.  1  (Statute  of  Westminster  the 
Third)  c.  1,  and  as  to  rents-seek,  rents- 
charge,  &c.,  these  have  been  made  appor- 
tionable  by  the  stat.  4  Geo.  2,  c.  28 ;  and 
now  also  by  Lord  St.  Leonards'  Act,  22  & 
23  Vict.  c.  35,  the  release  of  part  of  land 
subject  to  a  rent-charge  does  not  release 
the  other  part,  which  the  intention  was 
should  remain  unrelensed.  By  tlie  stat. 
11  Geo.  2,  c.  19,  rents  secured  on  leases  are 
made  apportionable  between  a  landlord 
(tenant  for  life)  deceased  and  the  succeed- 
ing remainderman  or  reversioner — an  ap- 
portionment which  has  been  made  universal 
by  the  stats.  4  &5  WiU.  4,  c.  22,  and  the 
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Apportionment  Act,  1870  (33  &  34  Vict, 
c.  35).  Secondly,  as  applied  to  annuities, 
these  were  made  apportionable  by  the  stat. 
4  &  5  Will.  4,  c.  22,  a  provLsion  which  has 
been  extended  by  the  stat.  33  &  34  Vict. 
0.  35,  the  2nd  section  of  which  enacts  as 
follows  :  "  From  and  after  the  passing  of 
this  Act  [Aug  1,  1870],  all  rents,  annuities, 
dividends,  and  other  periodical  payments 
in  the  nature  of  income  (whether  reserved 
or  made  payable  under  an  instrument  in 
writing  or  otherwise)  shall,  like  interest  on 
money  lent,  bo  considered  as  acci-uing  from 
duy  to  day,  and  shall  be  apportionable  in 
respect  of  time  accordingly.**  Thirdly,  as 
applied  to  common,  upon  a  purchase  by  the 
commoner  of  ptirt  of  the  land  over  which 
his  right  of  common  exists,  the  right  may 
bo  apportioned  (Co.  Litt  149  a) ;  and  it 
makes  no  difference,  seniblej  that  the  right 
of  common  is  that  to  common  sans  non£re. 
Wildes  Case,  8  Bep.  79 ;  Bennett  v.  Beeve^ 
Willes,  232. 

See  also  titles  Rent  ;  Anncitieb  ;  Diti- 
DEND8 :  and  Common. 

AFFOBHOHHEHT  OF  BENT.    By  the 

Common  Law  there  was  no  apportionment 
of  rent  in  respect  of  time,  rent  not  being 
regarded  as  accruing  due  de  die  in  diem. 
Clun's  Case,  10  Co.  126  a. 

Accordingly  (1.)  If  the  lessor  was  owner 
in  fee  simple,  or  (oeing  owner  for  a  limited 
estate)  had  a  power  of  leasing,  upon  his 
death  in  the  interval  between  two  days  of 
payment,  his  executors  were  not  entitled  to 
any  part  of  the  rent  in  respect  of  the 
accrued  portion  of  the  interval,  but  the 
rent  for  the  entire  interval  went  to  the 
person  who  took  the  reversion  (whether  as 
neir-at-law,  devisee,  or  remainderman). 
Earl  of  Strafford  v.  Lady  Wentvoorth,  1  P. 
Wms.  180. 

And  (2.)  If  the  lessor  was  tenant  for  life, 
or  for  any  other  limited  estate,  and  had  no 
power  of  leasing,  upon  his  death  in  the 
interval  between  two  days  of  payment,  his 
executors  were  not  entitled  to  any  part  of 
the  rent  in  respect  of  the  accrued  portion 
of  the  interval,  and  neither  was  the  rever- 
sioner entitled  to  that  part  of  the  rent,  but 
that  part  ceased  to  be  payable  at  all  by  the 
tenant  to  any  one.  Jenner  v.  Morgan,  1  P. 
Wms.  392. 

However,  by  statute,  rents  have  been 
made  apportionable,  the  principal  statutes 
being  the  following :— 

(a.)  By  11  Geo.  2,'c.  19,  s.  11,  when  any 
tenant  for  life,  not  having  a  power  of  lead- 
ing, dies  on  or  before  the  day  on  which  tho 
reut  is  payable  by  his  lessee,  the  executors 
of  such  tenant  for  life  are  entitled  to  the 
whole  or  a  proportion  (as  the  case  may  be) 
of  tlie  rent  in  respect  of  tne  accrued  interval 
or  accrued  portion  thereof;  and  it  has  been 
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held  that  the  statute  extends  to  a  tenant  in 
taU  (WhitfiOd  V.  Pindar,  8  Ves.  311).  The 
statute  did  not,  however,  extend  to  land 
tax  or  quit  rents ;  neither  were  such  rents 
apportionahle  in  Equity  (Sutton  v.  Chaplin, 
10  Yes.  66) ;  and  it  was  doubtful  if  It  ex- 
tended to  tenancies  held  pur  autre  vie. 

Accordingly.  (6.)  By  4  &  5  Will.  4,  c.  22, 
commonly  cidled  the  Apportionment  Act, 
it  has  been  enacted  that  rents  reserved  and 
made  payable  on  any  demise  or  lease  of 
lands,  tenements,  or  hereditaments  wliich 
have  been  and  shall  be  made,  and  which 
leases  or  demises  determined  or  shall  deter- 
mine on  the  death  of  the  person  making 
the  same  (although  such  person  was  not 
strictly  tenant  for  life  tiiereof)  or  on  the 
death  of  the  life  or  lives  for  which  such 
pemon  was  entitled  to  such  hereditaments, 
skaU,  so  far  as  respects  the  rents  reserved 
by  such  leases  and  the  recovery  of  a  portion 
thereof  by  the  person  granting  the  same, 
his  or  her  executors  or  administrators  (us  the 
case  may  be),  be  considered  as  within  the 
provisions  of  the  Act  11  Geo.  2,  c.  19,  s.  1 1 ; 
and  that  aU  rent  service  reserved  on  any 
lease  by  a  tenant  in  fee  or  for  any  life  inte- 
rest, or  by  any  lease  granted  under  any 
power  (being  in  each  case  a  lease  granted 
after  the  10th  of  June,  1834),  and  all  rents- 
charge  and  other  rents,  annuities,  pensions, 
dividends,  moduses,  compositions,  and  all 
other  payments  of  every  description  in  the 
united  kingdom  of  Great  Britain  and  Ire- 
land made  pajrable  or  becoming  due  at  fixed 
periods  under  any  instrument  (being  an 
iobtrument  that  came  into  operation  after 
the  said  10th  of  June,  1834)  should  be  ap- 
portioned so  and  in  such  manner  that,  on 
the  death  of  any  person  interested  in  the 
aaid  respective  payments,  or  on  the  deter- 
mination otherwise  of  the  interest  of  such 
person  therein,  he  or  she,  and  his  or  her 
executors,  administrators  or  assigns,  should 
be  entitled  to  a  proportion  thereof,  accord- 
ing to  the  time  which  should  have  elapsed 
from  the  commencement  or  last  period  of 
payment  thereof  respectively  (as  the  case 
may  be)  including  the  day  of  the  death  or 
other  determination  of  the  interest  of  such 
person,  subject  nevertheless  to  all  just 
allowances  and  deductions  in  respect  of 
charges  thereon  respectively,  the  remedies 
for  the  recovery  of  such  proportion  to  be- 
come available  when  the  entire  amount  is 
become  payable,  and  not  before ;  such  reme- 
dies to  lie  and  be  directed  against  the  per- 
son or  persons  who  (but  for  this  Act)  would 
have  been  entitled  to  receive  and  to  retain 
the  entirety  of  the  sojd  respective  pay- 
ments. 

(c.)  By  the  Act  14  &  15  Vict.  c.  25,  s.  1, 
when  the  lease  or  tenancv,  being  at  a  ruck 
rent,  shall  determine  by  the  death  or  cesser 


APPOBTIOVMEHT  OF  BXST^contd. 
of  the  interest  of  the  landlord  entitled  for 
his  life  or  for  any  uncertaiu  interest,  instead 
of  claims  to  emblements,  the  principle  of 
an  apportionment  of  rent  is  introduced,  the 
tenant  being  allowed  to  hold  on  till  the 
end  of  the  current  year  of  his  tenancy, 
upon  the  terms  of  the  old  holding,  where- 
upon he  goes  out  without  any  notice  to  quit 
either  given  or  received.  ' 

(d.)  By  the  Lund;^  Glauses  Consolidation 
Act,  1845  (8  &  9  Vict.  o.  18)  s.  119.  und 
under  the  Church  Building  Acts  (17  &  18 
Vict.  c.  32),  the  principle  of  apportionment 
of  rent  is  also  adopted,  when  part  only  of 
the  land  comprised  in  the  lease  or  under- 
lease (as  the  case  may  be)  is  required  for 
the  purposes  of  the  works  authorized  by 
those  Acts  respectively. 

Lastly,  (e.)  By  the  Apportionment  Act, 
1870  (33  &  34  Vict.  c.  35),  the  principle  of 
apportionment  was  extended  to  the  cases 
of  rents,  annuities,  dividends,  and  other 
periodical  payments  in  the  nature  of  income 
reserved  or  made  payable  otherwise  than  by 
an  instrument  in  writing,  with  the  like 
remedies  for  the  recovery  of  the  propor- 
tionate payment.  This  Act  was  necessi- 
tated by  the  decision  in  Cattley  v.  Arnold 
(1  J.  Sl  H.  651),  which  limited  the  earlier 
Acts  to  payments  reserved  by  instruments 
in  writing  only. 

APPRAISE.  To  set  or  affix  the  true 
price  or  value  on  goods.  By  stat.  11 
£dw.  1  (Acton  Bumell),  appraisements 
are  to  be  made  on  oath,  and  are  to  be  at 
the  true  value,  under  the  penalty  of  the  ex- 
cessive appraiser  having  to  purchase  at  his 
own  valuation ;  and  by  stats.  46  Geo.  3, 
c.  43,  and  8  &  9  Vict.  c.  76.  appraisers 
must  be  licensed,  and  by  the  Stamp  Act, 
1870  (33  &  34  Vict.  o.  97),  every  appraise- 
ment is  to  bear  a  stamp  of  6d.  for  every 
£10  of  value,  and  for  every  value  between 
£5  and  £10,  and  a  stamp  of  3eZ.  for  £5  of 
value  or  under.  But  appraisements  made 
for  one  sitie  only,  and  not  being  obligatory 
as  between  the  parties,  are  exempted. 

APFBEEEN8I0N  OF  0FFEKDEB8 :  See 

title  Constable. 

APPSENnCE.  A  person  in  the  course 
of  learning  any  profession  is  so  called  in 
law;  but  the  name  is  now  commonly 
limited  to  a  peri>on  hound  by  indenture  to 
a  tradesman,  wlio  thereby  undertakes  for 
certain  considerations  to  teach  him  his 
trade.  See  the  duties  of  the  master  ex- 
pkined  in  Ckmchman  v.  Siller  (23  L.  T. 
480) ;  and  those  of  the  apprentice  in  Cooper 
V.  Simmonds  (7  H.  &  N.  707).  Where,  as 
usually  happens,  the  apprentice  is  an  in- 
fant, no  action  lies  against  him  on  his 
covenant  (Gyitert  Y^FlUcher,  Cro.  Car.  179), 


so 
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unless  by  special  oustom  ( Whittingham  v. 
HiUj  Gro.  Jac.  494) ;  therefore  usually  the 
parent  covenants  for  him,  but  the  infant 
must  execute  the  indenture  {R.  y.  AmeS' 
ley,  3  B.  &  A.  585).  Under  the  Stamp 
Act,  1870,  the  indenture  must  be  stamped 
with  a  5s.  stamp  for  every  £5,  or  fraction 
of  £5,  of  premium,  and  with  a  2ii.  6(2.  stamp 
where  thtre  is  no  premium. 

Regarding  parisn  apprentices,  see  3  ft  4 
Will.  4,  c.  63,  and  7  &  8  Vict.  c.  101 ;  and 
for  the  jurisdiction  of  justices  of  the  peace 
regarding  such,  see  the  same  statutes,  and 
also  Iteg.  v.  Prmind,  Law  Rep.  1  0.  O.  71. 

AFPBOFSIATIOK.  This  word  is  com- 
monly used  in  two  senses,  viz.  (1.)  the 
appropriation  of  benefices,  and  (2.)  the 
appropriation  of  payments. 

(1.)  An  appropriation  of  a  benefice. — 
This  is  the  annexing  of  a  benefice  to  the 
use  of  some  religious  house,  or  spiritual 
corporation,  wheSier  sole  or  aggregate,  to 
enjoy  f(ir  ever;  jubt  as  an  impropriation 
is  the  annexing  a  benefice  to  the  use  of  a 
lay  person  or  corporation.  See  also  title 
Impropriation. 

(2.)  Appropriation  of  a  payment.— This 
means  the  application  of  a  payment  to  the 
discharge  of  a  particular  deot.  Thus,  if  a 
creditor  has  two  distinct  debts  due  to  him 
from  his  debtor,  and  the  latter  makes  a 
general  payment  on  account  without  speci- 
fying at  the  time  to  which  debt  he  intends 
the  payment  to  apply,  it  is  optional  for  the 
cre<fitor  to  appropriate  (i,€^  to  am)ly)  the 
payment  to  either  of  the  two  debts  he 
pleases.  The  leading  case  upon  the  sub- 
ject is  Clatfton't  Case  in  Devaynes  v.  Noble 
(1  Mer.  585 ;  Tnd.  Merc.  Ca.  1) ;  from  which 
case  and  the  notes  thereto,  the  following 
rules  may  be  gathered : — 

(1.)  The  first  option  to  appropriate  be- 
longs to  the  debtor  at  the  time  of  payment. 
The  appropriation  in  this  case  may  be 
either  express  {Ex  parte  Imberty  1  De  G. 
&  J.  152),  or  implied  (Shato  v.  Fieton,  4 
B.  &  C.  715),  or  presumed  {Young  v.  Eng- 
lish,  7  Beav.  10).  In  the  case  of  several 
debts,  some  of  which  are  barred  by  the 
Statute  of  Limitations  and  some  not,  the 
presumption  is,  that  the  pavment  is  made 
on  account  of  the  debt  or  deots  not  barred. 
Nash  V.  Hodgson,  6  De  G.  M.  &  G.  474, 
reversing  the  decision  of  Wood,  V.O.,  Kay, 

650. 

(2.)  The  second  option  to  appropriate 
belongs  to  the  creditor  (Dig.  46,  3,  1).  and 
this  appropriation  need  not  be  made  at  the 
time  of  payment,  but  at  any  time  afterwards 
until  the  matter  comes  to  trial  {Simeon  v. 
Ingham^  2  B.  &  C.  65) ;  appropriation  can 
only  be  made  once,  at  least  after  notice  of 
the  first  appropriation  has  been  given  to 
'  !ie  debtor.  But  it  is  competent  for  a  debtor 
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and  his  creditor  to  make  a  new  contract 
varying  the  appropriation  of  past  payments 
{Mernman  v.  Ward,  IJ.  &  H.  371).  Where 
one  of  two  or  more  debts  is  barred  by  the 
Statute  of  Limitations,  and  the  other,  or 
others,  arc  not  barred,  the  creditor  may 
appropriate  the  payment  to  the  debt  or 
debts  which  are  biarred,  and  afterwards 
pursue  his  remedy  for  the  recovery  of  the 
other  or  others  {Mills  v.  Fotokes,  5  Binfc- 
(N.C.)  455) ;  and  similarly  in  the  analo- 
gous cases  mentioned  in  Cruikshanhs 
V.  Rose,  1  Moo.  &  Rob.  100  (sale  of 
spirits  on  credit),  and  Arnold  v.  Poole 
{Mayor),  4  M.  &  6.  860  (solicitor  to  cor- 
poration). Secus,  if  the  debt  is  absolutely 
unlawful,  e.g.  a  gambling  debt  And,  ap- 
parently, the  two  debts  must  be  of  ascer- 
tained amount.  Goddard  v.  Hodges^  1  G.  ft 
M.  33  (unsettled  partnership  accounts); 
Goddard  v.  Cox,  2  Str.  1194  (assets  in 
administration). 

(3.)  Failing  any  appropriation  by  the 
creditor,  the  law  appropriates  the  pay- 
ment to  the  various  debts  in  the  order  of 
their  respective  dates,  beginning  with  the 
earliest  {Clayton*8  Cdse,  supra).  Of  course, 
however,  one  man's  money  will  not  be  ap- 
propriated by  the  law  towards  payment  of 
another  man  s  debt,  e.g.  partnersliip  moneys 
in  payment  of  a  single  partner's  debt 
{Thompeon  v.  Broum,  1  Mood.  &  Malk.  40). 
The  appropriation  by  the  law  is  first  to 
interest,  and  only  secondly  to  principal 
{Chase  V.  Box,  Hov.  Freem.  261 ;  Bower  v. 
Marris,  1  Or.  &  Ph.  351 ;  Code  8,  53.  1 ; 
Dig.  46,  3,  5,  §  3).  But  the  law  will  not 
in  the  last-mentioned  case  appropriate  any 
part  of  the  money  paid  to  interest  baired 
by  the  statute  {In  re  Fitzmaurices  Minors, 
15  Ir.  Oh.  Rep.  445) ;  nor  will  the  law  ap- 

Sropriate  a  payment  to  money  illegally 
ue.  Wright  v.  Laing,  3  B.  &  0.  165. 
Appropriation  of  payments  must  be  dis- 
tinguished from  apportionment  of  same 
between  debts  having  equal  rights  to  be 
paid.  Favene  v.  Bennett,  11  East,  36 ;  Dig. 
46,  3,  8. 

APFBOPBIATIOV  07  8EGUUIT1E8. 
Where  a  security  has  been  deposited  with 
a  creditor  generally,  and  tlie  debtor  after- 
wards becomes  bankrupt,  owing  two  or 
more  debts,  one  or  some  of  which  are 
proveable,  and  the  other  or  others  not 
proveable,  the  creditor  may  appropriate 
the  security  to  the  debt  or  debts  which  are 
not  proveable.  Ex  parte  Hunter,  6  Yes.  94. 

APFBOYXKSNT.  This  word  has  several 
meanings.  It  signifies  much  the  same  as 
improvement;  thus,  approvement  of  com- 
mon means  the  inclosing  a  part  of  a  com- 
mon by  the  lord  of  the  manor  for  the  pur- 
pose  of  cultivating   the   same^  leaving 
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Bujfficifnt  Deverthelesd  for  the  oommoners. 
Secondly,  it  is  also  snid  to  signify  the 
profits  of  a  farm  (Gowel).  Thirdly,  it 
signifies  the  act  of  an  approver,  who,  when 
indicted  of  treason  or  felony,  and  arraigned 
for  the  same^  confesses  the  fact  before  plea 
pleaded,  and  accuses  others,  his  accom- 

Elices,  of  the  same  crime  in  order  to  obtain 
is  own  pardon.     3  Cruise,  89;  Gowel; 
2  T.  R.  391. 

AFFUBTEHAHT.  This  word  denotes 
annexed  or  belonging  to;  but  in  law  it 
denotes  an  annexation  which  is  of  conveni- 
ence merely  and  not  of  necessity,  and  which 
may  have  had  its  origin  at  any  time,  in 
both  which  respects  it  is  distinguished 
from  Appendant  (see  that  title).  In  con- 
veyances of  lands  and  houses,  it  is  usual  to 
add  to  the  parcels,  or  else  to  the  habendumj 
or  to  both,  the  phrase  *'  with  the  appurte- 
nances,*' and  to  make  surer,  to  add  ^  or 
reputed  as  appurtenant  or  belonging  there- 
to." The  tenn  is  commonly  confined  in 
law  to  the  purely  incorporeal  heredita- 
ments that  are  commonly  annexed  to  lands 
or  to  houses,  and  may  include  as  well  com- 
mon, as  any  other  right.  Litter  y.  Picltford, 
34  Beav.  576. 

See  title  Incobpobeal  Hbbeditauentb. 

ABBITEATIOK    AKD   AWABD.      All 

matters  in  dispute  concerning  any  personal 
chattel  or  personal  wrong  may  be  referred 
to  the  decision  of  an  arbitrator ;  and  al- 
though much  jealousy  was  formerly,  and 
some  jealousy  is  still,  telt  in  allowing  refer- 
ences of  questions  regarding  real  property, 
yet  references  have  been  made  and  allowed 
uf  the  following  matters — ^partition  between 
joint  teniints  and  tenants  in  common,  set- 
tlement of  disputed  boundaries,  waste  be- 
tween landlord  and  tenant,  title  of  devisees, 
and  generally  upon  title.  Parties  may 
even  agree  to  refer  to  arbitration  any  future 
differences  between  them,  although  none 
at  present  may  exist.  And  under  various 
Acts  of  Parliunent  dvil  matters  are  com- 
pulsorily  referred,  in  particular  matters  of 
account,  under  the  0.  L.  P.  Act,  1854  (17 
&  18  Vict.  c.  125,  88.  3-6),  when  they  can- 
not be  conveniently  tried  in  the  ordinary 
way.  But  with  regard  to  criminal  matters, 
the  old  rule  was,  that  matters  criminal  were 
not  arbitrable;  and  it  may  be  said  still 
that  offences  of  a  public  nature  are  not 
referable.  On  the  other  hand,  it  has  been 
said  that  in  all  cases  where  the  injured 
party  has  a  remedy  by  action  as  well  as  by 
indictment,  he  may  refer  same,  procuring 
the  consent  of  the  judge  if  the  indictment 
has  been  already  commenced,  or  a  convic- 
tion upon  it  obtained. 

The  persons  who  may  refer  matters  to 
arbitration  arc  of  a  correspondingly  various 
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character.  Firstly,  wliere  the  referring 
parties  are  interested  on  their  own  account 
in  the  matters  referred,  it  is  a  general 
rule  that  every  one  capable  of  making 
a  disposition  or  release  of  his  or  her  right 
may  also  make  a  submission  to  an  award 
(Com.  Dig.  Arb.  D.  2);  and  conversely, 
the  incapacity  to  contract  involves  the  in- 
capacity to  refer.  But  as  between  partners, 
one  partner  cannot  bind  the  other  by  his 
sole  submis^iion ;  and  it  matters  not  whether 
the  partnership  be  general  or  particular, 
the  submission  to  an  award  not  being 
within  the  scope  of  the  partnership  or  inci- 
dent to  any  matters  within  such  scope; 
and  all  the  partners  must  execute  the  sub- 
mission in  order  that  any  of  them  may  be 
bound  by  the  award  (Antram  v.  ChoBe,  15 
East,  209).  Secondly,  where  the  referring 
parties  have  no  personal  interest  in  the 
award,  but  act  in  the  capacity  of  trustees 
or  agents  only,  it  is  a  general  rule  that  the 
agent  referring  must  have  authority  so  to 
do,  but  such  authority,  where  not  express, 
may  be  implied  from  the  nature  of  the 
agency.  Thus,  the  better  opinion  is,  that 
a  solicitor  or  attorney  detained  generally 
has  an  implied  authority  to  refer  {Dotese  v. 
Coze,  3  Bing.  20),  unless,  senMe,  he  is  ez- 
pressdy  forbidden  to  make  a  reference. 
FUmer  v.  Defter,  3  Taunt.  486. 

See  further  titles  Submission,  Revoca- 
tion, Umfibe  ;  and  for  the  proceedings  in- 
cident to  a  reference,  and  the  form  and 
execution  of  the  award,  with  the  remedies 
thereon,  see  generally  Bussell  on  Arbitra- 
tions. 

AECHBISHOP.  The  head  or  chief  of 
the  clergy  in  a  whole  province.  He  has 
the  inspection  of  the  bishops  of  that  pro- 
vince, as  well  as  of  the  inferior  clergy,  and 
mav  deprive  them  on  notorious  cause.  The 
archbisnop  has  his  own  diocese  wherein 
he  exercises  epUeopcdt  as  in  his  province 
he  exercises  arehiepiseopaly  jurisdiction. 
To  him,  or  to  his  Court,  all  appeals  are 
made  from  inferior  jurisdictions  within 
his  province  ;  and  as  an  appeal  lies  or  lay 
from  the  bishops  in  person  to  him  in  per- 
son, so  it  also  lies  from  the  Consistory 
Courts  of  each  diocese  to  his  Archiepiscopal 
Court.  1  Bum's  Ec.  Law ;  2  Boll.  Abr. 
See  also  titles  Abches,  Coubt  of; 
CoNSisTORiAL  C0UBT8 ;  and  Egolk- 

SIASTIOAL  G0UBT8. 

ABGHDEAOOV.  A  dignitary  of  the 
church  who  has  ecclesiastical  jurisdiction 
immediately  subordinate  to  that  of  the 
bishop,  either  throughout  the  whole  of  his 
diocese  or  in  some  particular  part  of  it. 
He  is  nominally  appointed  by  me  bishop 
himself,  and  has  a  kind  of  episcopal  autho- 
rity originally  derived  from  the  bishop, 
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but  now,  independent  and  distinct.  It 
was  formerly  his  oflBce  to  grant  letters  of 
administration,  but  that  duty  is  now  dis- 
charged by  the  district  Probate  Courts. 
He  visits  the  clergy,  and  has  his  separate 
Court  for  the  punishment  of  offenders  by 
spiritual  censures,  and  for  hearing  all 
other 'causes  of  ecclesiastical  cognizance. 
Com.  Dig.  Ecclesiastical  Persons;  Bum's 
Ec.  Law  ;  1  Lev.  192. 

See  titles  Archbishops;    Ecclesias- 
tical COUHTS. 

ABCHES,  COUBT  07.  An  ecclesi- 
astical Court,  so  called  because  originally 
held  in  the  Church  of  St.  Mary-le-Bow 
(de  Arcuhus),  It  was  latterly  held  in  tlie 
hall  belonging  to  the  College  of  Civilians, 
commonly  called  Doctors'  Commons:  but 
in  more  recent  times,  the  oflBce  of  the 
Court  of  Arches  has  become  annexed  to, 
and  is  commonly  discharged  by,  the  judge 
of  the  Court  of  Admiralty,  in  nis  Court  at 
Westminster. 

The  Court  of  Arches  is  the  Court  of 
Appeal  of  the  Archbishop  of  Canterbury ; 
the  judge  thereof  hears  all  appeals  from 
bishops  or  their  chancellors,  or  commis- 
saries, deans  and  chapters,  and  arch- 
deacons ;  and  from  his  decision  an  appeal 
lies  at  present  to  the  Judicial  Committee 
of  the  Privy  Council,  but  under  the  Judi- 
cature Act,  1873,  the  appeal  is  to  be  t'l 
the  Court  of  Appeal,  constituted  by  that 
Act  (88.  18,  21).  The  Court  of  Arches 
has  an  original  juris  iiction  over  the  thir- 
teen peculiar  parishes  in  London  which 
belong  to  the  Archbishop  of  Canterbury ; 
but  upon  receiving  letters  of  request  from 
any  bishop,  he  may  assume  original  juris- 
diction in  any  ecclesiastical  matter  arising 
elsewhere. 

ARCHIVES.  This  word,  which  is  de- 
rived from  area,  a  chest,  was  originally 
used  to  denote  a  repository  for  documents, 
but  by  a  natural  transference,  has  come  to 
denote  the  documents  themselves. 

ABI8T0GEACY :  See  title  Constitlttion. 

ABMIOEB :  See  title  Esquire. 

ABMOBIAL  BEABIKOB.  For  the  duty 
on  these,  see  Stamp  Act,  1870  (3.S  &  34 
Vict.  c.  14),  Sch. ;  see  also  title  Herald's 
College. 

ABMODB,  or  ABM8.  In  the  meaning 
of  the  law  are  anything  that  a  man  wears 
for  his  defence,  or  takes  into  his  hands  for 
that  purpose,  or  uses  in  his  wrath  to  cast  at 
another,  or  to  strike  him  with.  So  tliat  the 
appellations,  **  armour  "  and  "  arms,"  do  not 
in  the  law  simply  signify  a  sword,  shield, 
helmet,  or  such ^ like;  but  extend  also  to 
stones  and  other  missiles  used  for  the  pur- 
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poses  of    defence    or    warfare.      Cromp. 
Just.  65 ;  Cowel ;  Holthouse. 

ASMS :  See  title  Abmoub. 

ABHY.  In  ancient  times,  the  English 
forces  were  composed  of  the  following 
varieties  of  men-at-arms,  viz.  ; — 

(1.)  Persons  holding  by  knight  service, 
and  who  were  required,  by  virtue  of  their 
tenure  to  serve  forty  days  annually  ; 

(2.)  Other  persons  engaged  by  contract ; 

(3.)  Freemen  or  freeholders  generally, 
in  virtue  of  the  mere  general  duty  of 
allegiance. 

The  first  and  second  of  these  varieties 
constituted  the  Army  Proper;  the  third 
variety  was  the  Militia. 

I.  Army  Proper:— The  statute  1  Edw. 
3,  c.  5,  enacted  that  no  one  should  be 
culled  upon  for  service  otherwise  than  as 
before  used  and  accustomed,  and  that  no 
one  should  be  sent  out  of  his  own  county 
unless  in  eases  of  invasion,  or  other  like 
sudden  emergency ;  but  inasmuch  as  that 
monarch,  notwithstanding  the  statute, 
called  upon  the  counties  and  principal 
towns  to  furnish  him  with  forces,  there- 
fore the  statute  25  Edw.  3,  o.  8,  further 
enacted  that  no  unusual  services  should 
be  required,  unless  with  authority  of 
parliament. 

Upon  the  accession  of  the  Tudor  dy- 
nasty, these  statutes  of  Edward  III.  were 
entirely  disregarded,  in  particular  by 
Henry  VIII.  and  Elizabeth,  who  not  only 
compelled  the  counties  to  furnish  soldiers, 
but  also  pressed  men  into  the  service  as 
well  abroad  as  at  home ;  and  the  statute 
4  &  5  Ph.  &  M.  c.  3,  expressly  recognises 
tiie  right  of  the  sovereign  to  levy  forces. 

The  nucleus  of  a  standing  armv  appears 
to  have  been  the  200  yeomen  of  the  guard, 
maintained  by  Henry  VIII.,  together  with 
some  artillerymen,  stationed  in  the  Tower 
of  London,  in  the  Castle  of  Dover,  at  the 
Fort  of  Tilbury,  at  Portsmouth,  and  at 
Berwick-on-Tweed.  Subsequently,  upon 
the  split  between  the  sovereign  and  parlia- 
ment, in  the  reigu  of  Charles  1.,  the 
sovereign  maintained  his  forces,  and  the 
parliament  theirs ;  and  upon  the  Restora- 
tion of  1660,  Charles  II.  retained  5000 
guards  as  a  standing  army,  and  shewed  a 
disposition  on  several  occasions,  particu- 
larly in  1667.  1673,  and  1678,  to  increase 
their  number  to  20,000.  James  II.  main- 
tained a  standing  army  contrary  to  the 
wishes  of  Parliament ;  and  upon  the  Revo- 
lution in  1688,  William  HI.  maintained 
7,000  men  as  a  standing  army,  a  number 
which,  under  Walpole's  administration 
(George  II.  and  III.),  was  increased  to 
17,000,  exclusive  of  the  forces  maintained 
in  Ireland. 
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ASXT^ecmi^fiited. 

OoDii  martials  were  established  for  the 
first  time,  in  1718^  by  a  ckuse  in  the 
Mutiny  ^11  of  that  year,  and  have  since 
been  continued  under  the  annual  If  utiny 
Act. 

The  statute  8  Geo.  2,  c.  30,  prohibits 
troops  from  appearing  at  elections :  and  in 
1741  a  resolution  was  made  in  the  Com- 
mons declaring  that  it  was  a  high  infringe- 
ment of  the  liberty  of  the  sucQect  for  Uie 
troops  to  have  appoured  (as  they  had  done) 
at  the  Westminster  election  of  that  year. 

U.  Militia  :^The  freeholders  of  each 
county  were  originally  summoned  by  the 
earl  for  self-deteuije,  and  were  under  a 
general  duty  to  be  properly  furnished  with 
arms  for  that  puroose.  By  the  Statute  of 
Winchester  (13  £dw.  1),  in  aid  of  the 
Common  Law,  all  male  persons  between 
the  ages  of  fifteen  and  sixty  were  required 
to  keep  arms  in  accordance  with  tlieix 
station,  and  might  at  any  lime  be  called 
out  as  a  po$8e  comitatuB  by  the  sheriff,  who 
had  by  that  time  taken  the  place  of  the 
earl,  at  least  in  matters  of  mere  internal 
pr>lioe.  But  these  freeholders,  keeping 
themselves  in  oonstMut  readiness,  were 
capable  of  being  mobilized  as  a  militia  for 
the  purposes  of  the  national  defence. 

The  stat.  of  1  Jac.  1,  o.  25,  established 
magazines  of  arms  in  each  county,  and 
Mary  having  previously  created  the  body 
of  lords-lieutenant,  the  militia  was  hence- 
forth  under  the   control  of  these  latter 
ofiSoers,  and  a  certain   number  of  free- 
holders acted  as  a  militia  in  relief  of  the 
genenil  body.    The  Train  Bands  of  Lon- 
don   were  a  noted  regiment  of  militia, 
formed  in  the  reign  of  Henry  VI XL,  and 
so  called  in  the  reign  of  Elizabeth  (1588). 
In   164^,  the  Long  Parliament  intro- 
duced a  bill  for  regulating  the  militia,  and 
assumed  the  right  of  nominating  the  lords- 
lieutenant  who  were  to  have  the   com- 
mand :    but  in  16(>0,  the  sole  right  over 
the  militia  was  declared  to  reside  in  the 
Grown,  and  not  in  Parliament.    In  1757, 
the  militia  were  re-organised,  and  placed 
nearly  on  their  present  footing. 

ABBAIOV,  ABBAIGHXXHT  (ad  ra- 
tumem  porure}.  To  arraign  a  prisoner  is 
to  call  iiim  to  the  bar  of  the  Court  to 
answer  the  matter  charged  against  him  in 
an  indiotnient. 

ABBAT  signifies  the  ranking  or  setting 
forth  in  order.  A  challenge  to  the  array, 
ad  applied  to  juries  and  as  distin^ish^ 
from  a  challenge  to  the  polls,  signifies  an 
exception  or  objection  against  all  the  per- 
sons anmyed  or  impaneled  on  a  jurv  on 
aocMOiit  of  partiality,  or  some  default  of 
the  sheriff  or  his  unaer  ofBcer  who  arrayed 
t!iO  panel. 


AHHEAIM.  From  the  French  arriere 
(behind)^  denotes  money  remaining  unpaid 
after  it  is  due.  Under  the  stat.  8^4 
WilL  4,  o.  27,  six  years  is  fixed  as  the 
amount  of  arrears  of  rent,  dower,  &c., 
which  may  be  recovered  out  of  the  land, 
in  respect  of  which  the  right  to  payment 
exists ;  but  this  does  not  prevent  an  action 
of  covenant  being  brought  under  the 
stat  3  &  4  WUl.  4,  c.  42,  for  twenty  years' 
arrears.  Hunter  v.  NookoUU,  1  Mao.  &  G. 
640. 

ABBE8T.  From  the  French  arrHer  (to 
stop),  signifies  the  restraint  of  a  man's 
person  by  substituting  for  Ids  own  will  the 
constraints  of  the  law.  Arrests  may  be 
either  in  civil  or  in  criminal  cases ;  for  the 
latter,  tee  title  Constable. 

Arrests  in  civil  cases  were  either  by  writ 
of  capiat  or  by  writ  of  aitaehment,  the 
former  being  the  more  general,  the  latter 
issuing  only  in  cases  of  a  contempt  of 
Court.  Such  arrests  were  alao  either  on 
meene  process  or  on  final  process;  but 
arrest  on  mesne  process  was  abolished  by 
the  stat.  1  &  2  Vict.  e.  110  (with  certain 
exceptions  specified  in  tlie  Act^,  more 
latterly  arrest  on  final  process  for  aebt  has 
been  abolished  by  the  stat.  32  &  33  Vict. 
c.  62  (with  certain  exceptions  specified  in 
the  Act). 

Certain  places,  called  Sanctuaries,  s.g«, 
the  Mint,  the  Savoy,  Ac.,  conferred  a  privi- 
lege from  arrcdt ;  but  such  privileges  were 
abolished  by  the  stats.  8  ft  9  Will.  8, 
o.  27;  9  Geo.  1,  o.  28;  and  1  Geo.  4, 
o.  116. 

See  also  titles  Capias  ;  Attaghmekt. 

ABBE8T  OF  JUDOXEHT.  The  with- 
holding or  staving  of  judgment,  notwith- 
standing a  verdict  has  been  given,  on  the 
ground  that  there  is  some  error  appearing 
on  the  face  of  the  record,  which  vitiates 
the  proceedings  (Steph.  on  Pleading,  106, 
6th  ed.  See  example  in  Roscorla  v. 
Thoma$  6  Jur.  929).  As  a  general  rule 
the  error  must  be  one  of  substance,  and 
not  merel  V  formal,  the  Statutes  of  Amend- 
ments and  Jeofails  excluding  it  in  respect 
of  the  latter.  The  defendant  is  of  course 
the  party  who  moves  in  ari«  st  of  judgment. 

In  criminal  cases  the  accused  may  at 
any  time  between  conviction  and  sentence, 
but  not  afterwards,  move  in  arrest  of  judg- 
ment, and  the  Court  will  even  in  certain 
oases  of  its  own  motion  arrest  the  judg- 
ment By  the  stat  7  Geo.  4,  c.  64,  s.  20, 
many  formal  defects  in  an  indictment  are 
made  demurrable  only,  and  are  no  longer 
avaUuble  as  a  ground  of  motion  to  arrest 

ABBESmSKT.  The  Scotch  term  for 
arresting.  It  is  applied  either  to  the 
person  or  to  the  effects.  Arrestment  of 
the  person  takes  place  in  cnses  in  whicli 
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AXBLEanaSST— continued, 
there  is  reasoQ  to  apprehend  that  the  person 
will  leave  the  jurisdiction  of  the  judge, 
and  80  deprive  the  creditor  of  the  means  of 
redress.  Arrestment  of  the  effects  is  that 
process  of  the4aw  by  wliich  a  creditor 
attaches  the  debt  due  to  him,  or  the  move- 
ables beloDging  to  his  debtor  in  the  hands 
of  a  third  party. 

See  title  Gabnishment. 

ABBIAOE  AKD  GABBIAOE  were  inde- 
finite services  formerly  dcmandable  from 
tenants,  but  prohibited  by  20  Geo.  2,  c  50, 
ss.  21,  22. 

AB80N.  From  the  Latin  ardere  (to 
burn),  is  the  offence  of  unlawfully  or 
maliciously  setting  property  on  fire.  By 
the  ancient  Common  Law,  the  offt-nce  was 
of  two  degrees, — either,  (1)  Felony,  where 
the  deftrndant  wilfuHv  burnt  the  house  of 
another,  or,  (2)  Misdemeanour,  where  he 
wilfully  burnt  his  own  house,  with  the  in- 
tention of  burning  that  of  imother.  By 
statutes  passed  at  various  periods,  arson  of 
every  kind  was  made  a  capital  felony,  but 
the  severity  of  tlie  statute  law  was  miti- 
gated bv  the  consolidation  statutes  7  Jfc  8 
Geo.  4,'c.  30,  and  7  Will.  4  &  1  Vict. 
o.  89,  according  to  which  certain  arsons 
were  made  capital  felonies,  and  the  rest 
felonies  not  capital.  The  present  law  is 
embodied  in  the  statute  24  &  25  Vict.  c.  97. 
See  Arch.  PI.  Crim.  Gases  (17th  ed.)  pp. 
603-520. 

ASTICUU  CISBI.  The  name  of  an 
ancient  statute,  9  £dw.  2,  at.  1,  concerning 
the  liberties  and  franchises  of  the  clergy. 
The  petitions  presented  to  the  Star 
Chamoer  by  Arobbishop  Bancroft,  in  1605, 
being  thought  to  present  some  analogv  to 
the  statute  of  the  9  £dw.  2,  were  called  by 
Lord  Coke  by  the  same  name.  1  HalL 
Const.  Hist.  p.  324. 


ASTIOULI    SUPER    CHABTAB.      The 

title  of  tlie  Stat.  28  Edw.  1,  confirming 
Ma<2:na  Charta  and  the  Charta  do  Foresta, 
without  the  saving  clauses  which  were 
contained  in  the  Gonfirmatio  Chartarum, 
25  Edw.  1. 

ARTICLED  GLEBE.  Is  a  clerk  under 
articled  {i.e.,  heads  and  particulars)  of  an 
agreement  to  serve  a  solicitor  in  considera- 
tion of  being  initiated  into  the  routine  and 
mystery  of  the  professiou.  No  one  solicitor 
may  have  more  than  two  articled  clerks  at 
any  one  time  (7  &  8  Vict.  c.  73),  but  a  firm 
of,  say  three,  partners  may  have  as  many 
as  «iz  (3  X  2)  such  clerks  among  them,  viz., 
two  to  each  partner,  provided  e^  is  bound 
separately  to  one  of  the  partners  only,  and 
not  generally  to  all.  Where  the  clerk  is 
(as  usually  happens)  at  the  date  of  the 
articles  under  age,  his  parent  or  guardian 


AEHCLED  CLERK-'Contintted, 

is  usuall)r  made  a  party  to  the  articles  fSk 
well  as  himself. 

See  title  Attobwey. 

ASPOBTATIB,  DE  BONIS:  See  title 
Trespass. 

ASSASSINATION.  Properly  means 
murder  accomplished  with  premeditation, 
or  lying  in  wait.  This  is  the  definition 
of  it  given  by  the  French  law.  CJode 
Penal  iii.,  2,  1. 

ASSATTLTANDBATTEBT.  According 
to  Hawk.  P.  C.  i,  c.  G2,  §  1,  an  assault  is 
an  attempt  or  offer  to  do  a  corporal  hurt 
to  another,  as  by  striking  him,  or  present- 
ing a  gun  at  him  at  carrying  distance,  or 
pointing  a  pitchfork  at  him  winch  might 
reach  him,  or  holding  up  one's  fist  at  him, 
or  doing  any  such  like  act  in  an  angry 
tlireatening  manner ;  and  a  battery  is  any 
injury  whatsoever  to  the  person  of  a  man 
done  in  an  angry,  revengeful,  rude,  or  inso- 
lent manner.  An  assault  and  battery  is  the 
combination  of  both  offences.  By  the 
C!ommon  Law,  an  assault  or  battery  is  only 
a  misdemeanour;  but  by  the  stat.  9 
Geo.  4,  c.  ,S1,  s.  25,  nnd  subsequently  by 
the  stat.  2i  &  25  Vict.  c.  100,  certain 
aggravated  assaults  are  made  felonies,  and 
certain  others,  although  remaining  mis- 
demeanours, are  visited  with  severer 
punishment 

Either  an  action  at  suit  of  the  injured 
party,  or  an  indictment  at  suit  of  the 
Crown,  or  both,  may  be  brought  or  laid  for 
the  offence,  and  the  police  magistrates 
have  also  a  summary  jurisdiction  over  tho 
offence. 


AS8EMBLT,  UNLAWTUL,  is  defined  to 
be  the  meeting  of  three  or  more  persons 
with  the  intention  of  doing  an  unlawful 
act. 

See  also  title  Riot. 

ASSESS.  To  fix  or  settle  the  amount  of 
a  tax  or  rate. 

ASSESSED  TAXES :  See  title  Taxation. 

ASSESSMENT  07  DAMAGES:  See  title 
Dahaoes. 

ASSESSOB.  A  person  learned  in  some 
particular  science  or  industry,  who  sits 
beside  the  judge  or  other  officer  of  a 
C!ourt  to  assist  him  with  his  advice  in  the 
trial  of  a  case  requiring  special  knowledge. 

ASSETS.  See  title  Administration  of 
Assets. 

ASSION.  This  word  has  three  several 
and  distinct  meanings,  as  to  which  $ee  the 
three  following  titles  respectively. 

ASSIGNMENT  07  BBEAGHE&  Whero 
a  contract  (whether  specialty  or  simple)  ia 
broken,  and  an  action  is  brought  upon  it. 
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it  is  neoeasaiy  to  state  that  the  contract 
has  been  broken,  and  this  statement  of  the 
breach  is  called  the  assignment  of  the 
breach ;  or,  if  the  contract  has  been  broken 
in  more  respects  than  one,  then  the  state- 
ment of  these  respects  is  called  the  assign- 
ment of  breaches.  (Generally,  this  assign- 
ment should  be  made  in  the  words  of  the 
covenant  or  promise,  negatively  or  afl^ma- 
tively,  according  as  the  words  of  the  con-^ 
tract  are  affirmative  or  negative :  and  it  is 
not  safe  or  expedient  to  descend  into  de- 
tails, excepting  as  examples  of  the  prior 
Fmeral  assignment.  See  Boll  &  Leake, 
1..  61-2. 

AflSIOHXENT  07  EBB0B8.  Upon  pro- 
oeedln{);s  in  error  (see  that  title),  where  the 
error  is  one  of  factj  it  is  necessary  for  the 
plaintiff  in  error  to  specify  the  particular 
alleged  error  or  errors ;  and  this  is  called 
the  assignment  of  errors.  The  form  of 
doing  80  is  regulated  by  the  C.  L.  P.  Act, 
1852,  s.  158,  Sch.  A.,  form  No.  12,  which 
fumlBhes  a  general  form  of  pleading,  and 
also  requires  an  affidavit  in  support,  par- 
ticularising the  error  or  errors. 
See  also  title  Erbor. 

AttlOnaSHT  07  PERSONAL  PBO- 
PBBTT.  This  is  tlie  assigning  over  or 
transferring  to  another  person  tlie  right  or 
interest  which  one  has  in  some  matter  or 
thing. 

(1.)  As  applied  to  leasehold  property  or 
chatteb  real.  See  title  (jONVKTakces.  It 
was  the  rule  of  the  Common  Law,  that  all 
certain  estates  and  interests  in  lands  and 
tenements  were  assignable,  but  that  mere 
titles,  rights  of  entry,  contingent  interests, 
and  possibilities,  were  not  assignable  (Go. 
Litt.  214  a,  266  a).  But,  under  the  staL  8 
&  9  Vict,  c  106,  all  such  latter  interests 
have  become  assignable. 

(2.)  As  applied  to  personal  property,  and 
hereunder  (a.)  In  posiession.  The  assign- 
ment of  that  was  always  permitted  by  the 
Common  Law,  and  is  effected  in  the  same 
way  as  the  assignment  of  leaseholds. 

(6.)  Not  in  voBteMion.  Personal  property 
not  in  possession  is  ordinarily  designated  a 
ehoee  in  action  (tee  tliat  title).  By  the 
Common  Law,  no  such  chose  was  assignable 
(Com.  Dig.  Assignment,  c.  1,  2,  3) ;  but  in 
Equity  every  such  chose  is  and  always  has 
been  assignable,  the  Court  requiring  the 
assignor  £>  piTfect  what  he  ha^  done  to- 
wards an  assignment,  and  holding  that 
an  imperfect  legal  assignment  is  at  unv 
rate  evidence  of  a  contract  to  assign,  wliicn 
contract,  when  for  value,  the  Ckiurt  will 
enforce.  But,  as  the  result  of  gradual  ap- 
proximations on  the  part  of  I/iv?  to  eaiiit- 
able  principles — approximations  attriout- 
ablc  partly  (»s  in  the  case  of   bilU  of 


ABSZenOSHT    07    FSB80HAL    7B0- 
PSBTT— continued. 

exchange)  to  mercantile  usage,  partly  and 
chiefly  (as  in  the  case  of  policies  of  assur- 
ance) to  statutes,  in  particular  the  culmi- 
nating stat.  86  &  37  Vict.  o.  66  (Judicature 
Act,  1873)  B.  25,  every  chose  in  action  is 
now  become  assignable  equailly  in  Law  as 
in  Equity. 

A88IOKB,  or  A88IOREB8.  These  are 
the  transferees  under  an  assignment  of  per- 
sonal property  (see  that  title).  Thev  may 
be  either  (1.)  general  assignees,  as  in  the  case 
of  bankruptcy,  or  (2.)  particular  assignees, 
as  under  a  Dili  of  sale  (see  both  these  titles). 
In  cases  of  bankruptcy,  they  were  either 
official  assignees  or  traide,  t. «.,  creditors', 
assignees ;  but,  under  the  Bankruptcy  Act, 
186i^,  the  word  trtutes  is  substituted  for 
that  of  assignee,  and  the  registrar  is  made 
the  official  trustee,  and  Uie  nominee  of  the 
creditors  is  called  simply  the  trustee. 

It  id  a  rule  of  law  that  assignees  of  a 
chose  in  action  take  subject  to  the  equities, 
and  that  they  do  so  although  particular 
assignees  for  value  and  without  notice.  As 
to  how  far  covenants  are  binding  upon  or 
can  be  made  to  bind  assignees,  see  title 
CovBiMirrs. 

ASSISE.  This  word  is  derived  from 
assideo,  to  sit  together ;'  and  is  usually 
taken  for  the  Court,  place,  or  time  where 
the  Judges  of  the  three  superior  Courts  at 
Westminster  try  all  questions  of  fact  issuing 
out  of  those  Courts  that  are  ready  for  trial 
by  jury.  These  assizes  are,  indeed,  neither 
more  nor  less  than  the  sittings  of  the  judges 
at  the  various  places  where  they  visit  on 
their  circuits,  and  which  they  usually  make 
four  times  In  every  year  in  the  respective 
vacations  after  term.  The  word  aseiee  also 
sometimes  denotes  a  jurvj  and  sometimes 
denotes  a  toritf  as  to  aU  which,  see  suo- 
oeeding  titles. 

AS8ISA  CADIT  IH  JUKATAX.  An  as- 
sise was  taken  either  '*  in  modum  assissc'*  or 
**  in  modum  juratm**  in  which  latter  case  it 
was  said  to  fall  into  a  jury  (cadere  in  jura- 
tarn.)  The  difference  between  the  two 
forms  of  assise  appears  to  have  been  this : 
( 1.)  In  nature,  the  very  matter  alleged  by 
the  plaintiff  as  his  ground  of  claim  was 
traversed  in  the  aasisa^  while  in  the  jurata 
some  fresh  point  was  stated  which  went  to 
destroy  that  ground  of  claim ;  and 

(2.)  In  consequence, — the  jury  could  not 
be  attainted  for  false  verdict  in  the  jurata, 
whereas  in  the  assisa  they  might  bo 
attainted. 

ASSISA     CADIT     IH     PXRAXBITLA- 

TIONEX.  The  jiirv  declaring  their  Ig- 
norance of  the  boundaries  in  a  question  of 
disputed  boundat  ies,  the  judge  would  order 
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A88IBA    CASIT      IH     FERAXBULA- 

TIOHEK — conHntt^, 
a  perambnlation,  with  a  view  to  aaoertain 
the  bonndary ;  whence  this  phrase. 

iSea  titles  View,  Inspbotiok  of  Pbo- 

FEBTT. 

A88I8E  DE  UTBXIIL  This  writ,  which 
was  called  also  aatita  jurum  utrum.  lay 
for  a  parson  against  a  layman,  or  for  a 
layman  sgainst  a  parson,  for  lands  or  tene- 
ments, as  to  which  it  was  doubtful  whether 
they  were  lay-fees  or  free^lms.    Gowel. 

A88IBA  PAHIB  ET  0EBEVI8I&  This 
was  the  power  of  assisin^  (at  the  time  the 
judges  on  circuit  assit^ed)  the  weight  of 
bread  and  the  measures  of  beer.  The  stat. 
51  Hen.  8,  for  fixing  the  price  of  bread  and 
ale,  was  so  called.    Gowel ;  Tomlins. 

A88IBE  OE  DARRKTH  FBESERTXERT. 

Tl)is  was  a  writ  which  lay  wheu  a  man  or 
his  ancestor  liad  presented  a  clerk  to  a 
church,  and  after  tne  church  had  become 
Toid  by  his  death  or  otherwise  a  straneer 
presented  his  clerk  to  the  church,  in  dis- 
turbance of  the  patron.    F.  N.  B.  81  F. 

A88IBE  OE  XOBT  D'AEOESTOB.      A 

writ  that  lay  when  a  man's  father,  sister, 
mother,  brother,  Ac,  died  seised  of  lands, 
tenements,  rents.  &o.,  that  were  held  in 
fee,  and  after  their  death  a  stranger  caused 
an  abatement.    See  title  Abateheht. 

AflSIBE  OE  HOTEL  DIBSEIBDr.    A  r^ 

medy  for  the  recovery  of  lands  or  tenements 
of  which  the  party  himself  had  been  dis- 
seised. 

A8SIBE  OE  EVIBAECE  A  writ  which 
lay  against  a  man  to  redress  or  remove  a 
nuisance  which  he  hud  created  to  the 
freehold  of  another,  which  the  latter  held 
for  life,  in  tail,  or  in  fee  simple.  F.  N.  B. 
183,1. 

A88I8E  BEHT8.  Are  the  certain  estab- 
lished renttf  of  the  freeholders  and  ancient 
copyholders  of  a  manor,  and  are  so  calleid 
precisely  because  they  are  assised  or  certain. 

A88IBTAE0E :  See  title  Wbit  of  Assist- 
ance. 

AflSOdATE  JUDGE.  Under  the  stat. 
15  &  16  Vict.  0.  78,  ss.  1-6,  there  is  an 
associate  in  each  of  the  Common  Law 
Courts,  appointed  by  the  respective  chiefs 
of  these  Ck)urt8.  Each  associate  appoints 
two  clerks  for  assisting  him  in  tne  dis- 
charge of  his  duties,  such  latter  appoint- 
ments being  subject  to  the  approval  uf  the 
chief  of  the  Court.  No  associate  may  act  as 
either  a  barrister,  a  solicitor,  or  an  attorney. 

ABSUICFSIT.  Is  a  promise  (not  being 
under  seal)  by  which  one  person  assumes 
or  takes  upon  him  to  do  some  act  or  pay 
something  to  another.    See  also  next  title. 


ASSirMPnT.ACTIOEOE.  Is  the  form  of 
action  given  by  law  to  recover  damages  for 
the  non-perfurroance  of  contracts,  either 
express  or  implied,  and  which  are  neither 
of  record  nor  under  seal.  In  origin,  it  was 
an  action  on  the  case  for  non-performance 
of  an  agreement ;  and  in  SUide  v.  Morley, 
4  Rep.  92  b,  44  £liz.,  it  was  settled  that 
assumpsit  might  even  be  brought  for  a  sum 
certain,  although  debt  was  the  more  natural 
form  of  action. 

See  also  titles  Action;  Simfle  Con- 

TBACT. 

A88UBAECE.  This  word  is  the  same  as 
Insurance,  which  see. 

ATTAOEKEHT  (attaehiamentutn).  A 
taking,  apprehending,  or  seizing  by  com- 
mand of  a  judicial  writ,  termed  a  writ  of 
attachment.  The  process  of  attachment 
was  frequently  resorted  to  in  the  Court  of 
Chancery,  to  enforce  the  appiarance  of  a 
party  who  had  been  served  witli  a  subpoena, 
and  who  had  taken  no  notice  of  it;  and 
under  the  present  practice,  the  plaintiff 
may  (although  it  is  unusual  to)  exercise 
the  same  process  against  a  defendant  re- 
fusing to  appear  to  the  bill  (1  Dan.  Ch. 
Pr.  884-5).  And  generally,  an  attachment 
may  issue  in  all  cases  for  a  contempt  of 
Court,  arising  from  a  refusal  to  obey  or  to 
comply  with  its  process. 

ATTAOEKEHT,  EOBEIOE.    This  was  a 

Seculiur  and  ancient  remedy  open  to  cre- 
itors  within  the  jurisdiction  of  the  dtv  of 
London,  Exeter,  and  some  other  ancient 
cities,  by  which  they  were  enabled  to  satisfy 
their  own  debts  by  atteuihing  or  seizing  the 
money  or  goods  of  their  debtor  in  the 
hands  of  a  stranger  or  third  person  within 
the  jurisdiction  of  sufh  city.  M*Gfath  v. 
Hardy  (4  Bing.  N.  C.  785),  contains  a  very 
luminous  statement  of  the  proceedings  in 
foreign  attachment.  The  Lord  Mayor's 
Covai  of  the  City  of  London  still  exercises 
very  extensive  powers  of  this  character. 
See  also  next  title. 

ATTAOEKEHT  OE  DEBTS.  Under  the 
stat.  17  A  18  Vict.  c.  125,  s.  60,  a  creditor 
who  has  obtained  a  judgment  in  a  superior 
Court  of  Law  may  apply  to  the  Court  or  a 
judge  for  a  rule  or  ompr  that  the  judgment 
debtor  should  be  orally  examintd  as  to 
what  debts  are  owing  to  him,  and  under 
s.  61,  upon  alfidavit  that  the  debt  or  debts 
are  still  unsatisfied,  and  that  some  third 
person  (to  be  specified)  within  the  juris- 
diction is  indebted  to  the  defendants,  the 
judge  may  order  that  all  debts  owing  or 
accruing  from  such  third  person  (called  the 
garnishee)  to  the  debtor  shall  be  attached 
to  answer  the  judgment  debt  The  stat. 
33  ft  84  Vict.  c.  30,  prohibits  the  attach, 
ment  of  wages. 
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AtTAXVnSB.  The  taint,  stain,  or  coiv 
mption  of  blood,  which  the  law  attaches  to 
ft  criminal  who  is  capitally  condemned. 
He  18  then  called  attaint  ( atHndm\  stained 
or  blackened,  and  is  no  longer  of  any  credit 
or  reputation,  and  is  considered  already 
dead  in  law,  and  incapable  of  performing 
the  functions  of  another  man.  The  effect 
of  an  attainder  used  to  be  a  forfeiture  of 
the  party's  honours  and  dignities ;  he  used 
to  become  degraded  in  the  eye  of  the  law, 
so  that  his  children  could  not  be  heirs  to 
him  nor  to  any  other  ancestor  through 
him,  and  these  consequences  could  only  be 
removed  by  authority  of  Parliament  (Go. 
Liti  891  b,  8.  745).  But  under  the  For- 
feiture for  Felony  Abolition  Act,  1870 
(83  &  84  Vict  c.  28),  s.  1,  no  conviction 
for  anv  treason  or  felony  is  to  cause  any 
attainder  or  corruption  of  blood,  or  any 
forfeiture  or  escheat. 

AnEXFT.  Is  defined  in  jurisprudence 
as  that  which,  if  not  prevented,  would  have 
resulted  in  the  full  consummation  of  the 
act  attempted.  Wherefore  there  can  be 
no  attempt  to  steal  a  purse  from  an  empty 
pocket  (JEL,  V.  CcUinB,  L  &  G.  471) ;  but  an 
action  of  trespass  for  the  assault  may  lie 
{tee  title  Absault),  or  a  count  for  the  mis- 
demeanour may  be  framed ;  and  generally 
all  attempts  to  commit  a  felony,  not  being 
murder,  which  are  frustrated  may  be 
treated  as  misdemeanours.  And  under  the 
stai  14  &  15  Vict,  c  100,  s.  9,  it  is  com- 
potent  to  the  Gourt  to  convict  of  the 
attempt  upon  an  indictment  for  the  felony 
acooraing  to  the  evidence  adduced  at  the 
trial. 

ATTEVBAVCB  OV  WITVE88ES.  May 
be  enforced  by  tubpoBna  od  teatificandum^  a 
refusal  to  obey  which  is  a  contempt  of 
Court,  and  may  be  punished  by  attach- 
ment. 

ATTEHDAXT  TXRXB.  Terms  of  years 
created  by  the  owner  of  the  inheritance  by 
way  of  mortgage,  or  otherwise,  used  when 
satisfied  to  become  attendant  upon  the  in- 
heritance, either  by  operation  of  law,  or  by 
express  declaration,  for  the  protection  of  the 
inheritance.  But  under  the  Satisfied 
Terms  Act  (8  &  9  Vict,  c  112),  all  such 
terms  are  absolutely  to  cease  for  all  pur- 
pcMses  whatsoever,  excepting  that  terms 
attendant  by  express  dedCuration  on  the  31st 
of  December,  1845,  are  to  protect  the  in- 
heritance as  before. 

See  title  Batistud  Tebm s. 

ATTE8XATI0H:  See  title  Evidknob. 
AnESTDTO   WXTJIJStMl:  Set  title  Evi- 


ATTOXnET.     One  who  is  put  in   the 
place  or  stead  of  another  to  act  for  him. 


AITOBVXY— confmusd. 

There  are  two  kinds  of  attorneys :  one  who 
acts  in  a  private  capacity,  and  is  simply 
called  an  attorney  while  his  authority  to 
act  for  such  other  party  is  in  existence  {tee 
title  Attornbt,  Power  of)  ;  the  other,  who 
acts  in  a  public  capacity  as  an  officer  in 
Her  Majesty's  Gourts  at  Westminster,  and 
who  is  called  an  attomey-at-law,  and 
whose  duh[  consists  in  transacting  and 
superintending  the  legal  business  of  his 
clients,  as  in  prosecutiDg  and  defending 
actions  at  law,  in  fumieiiing  his  clients 
with  legal  advice,  and  in  performing 
various  other  importont  matters  connected 
with  the  practice  of  the  law.  Such  latter 
attorneys  are  sometimes,  and  indeed  more 
commonly  called  solicitors  (eee  that  title). 
Every  attorney  must  have  been  an  articled 
clerk  (tee  that  titleX  and  must  have  been 
admitted  by  the  Master  of  the  Rolls  to  the 
office  of  attorney ;  and  must  also  take  out 
annually  a  certificate  to  practise,  paying 
the  stamp  imposed  by  the  Stamp  Act,  1870 
(83  &  84  Vict  c.  97).  Under  the  stat.  23 
k  24  Vict.  c.  27,  being  in  the  Law  List  is 

Srimdfacie  evidence  of  being  duly  quali- 
ed.  Under  the  stat  38  &  34  Vict  c.  28, 
a  solicitor  or  attorney  is  enabled  to  make 
an  agreement  with  respect  to  future  (as 
he  was  already  able  with  respect  to  past) 
costs;  but  all  such  agreements  are  sub- 
ject to  taxation. 

See  dUo  titles  Likn  ;  Rbtaineb  ;  and 
Taxation  of  Gostb. 

ATTOBHET,  POWER  07.  This  is  an 
instrument  by  which  one  person  empowers 
another  to  act  in  his  stoad.  The  donor  of 
the  power  is  called  the  principal ;  the  donee 
is  called  the  attorney,  or  (when  appointed 
by  a  corporation  aggregate  to  receive  ad- 
ministration) the  syndic.  A  power  of 
attorney  which  simply  authorizes  the 
attorney  to  voto  is  called  a  proxy;  one 
which  simply  authorizes  the  attorney  to 
appear  in  an  actioii  and  confess  the  action 
or  suffer  judgment  to  go  by  default,  is 
called  a  warrant  of  attorney.  All  other 
authorities  are  called  simply  powers  of 
attorney,  the  power  being  special  if  it  is  to 
do  one  particular  act,  and  general  if  to  do 
generally  all  matters  connected  with  a  par- 
ticular employment  And  even  whore  the 
power  of  attorney  is  general,  a  further 
special  power  of  attorney  is  occasionally 
necessary,  even  for  a  matter  comprised  in 
the  general  power,  0.^.,  in  a  foreclosure  suit 
to  receive  the  purchase-money  {BourdiBon 
V.  Roche,  27  L.  J.  (Gh.)  681) ;  also  in  an 
action  or  suit  in  which  money  has  been 
paid  into  Gourt,  to  receive  that  money  out 
of  Gourt  {Middleton  v.  Younger,  22  L.  J. 
(Gh.)  1005).  And,  again,  a  general  power  of 
attorney  may  be  either  limited,  as  when  it 
leaves  nothing  to  the  discretion  of  the 
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attorney ;  or  unlimited,  as  when  it  leaves 
eyerything  to  his  discretion. 

I.  Persons  capable  of  making  attorneys. 

An  infant  cannot  execute  a  power  of 
attorney,  unless  to  do  an  act  which  is  for 
his  own  benefit,  e,g,,  to  receive  livery  of 
seisin  for  him  (Palfryman  v.  GrobiCy  1  Boll. 
Abr.  780),  notal^o  to  make  livery  for  him, 
(  Whittingham*a  Cote,  8  Rep.  45  a.  \  altboueh 
at  the  age  of  fifteen  years  he  may,  under 
a  custom,  be  able  to  make  a  feofl&nent  in 
his  own  person.  The  guardian  is  able  to 
appoint  the  infant's  attorney  {Qraham  v. 
Madean^  2  Curt  659),  and  he  may  even  be 
ordered  to  do  so  (£tM^  v.  Barworth,  25  L.  T. 
242). 

A  lunatic  cannot  execute  a  power  of 
attorney;  but  where  a  person  apparently 
sane  at  the  time  executes  a  general  power 
of  attorney,  under  which  his  Attorney 
enters  into  a  fair  and  bond  fide  contract  on 
his  behalf,  such  contract,  after  it  is  ex&' 
euied,  cannot  be  set  aside,  although  the 
principal  sliould  be  afterwards  found  to 
have  been  a  lunatic  at  tlie  time  of  the 
exeoution  of  the  power.  Ex  parts  Brad' 
bury,  1  Mont  &  Gh.  625. 

A   married   woman   cannot  execute  a 

EDwer  of  attorney ;  and  if  she  join  with 
er  husband  in  executing  one,  the  power 
of  attorney  is  that  of  the  husband  alone, 
and  therefore  ceases  with  his  death  {In  re 
Jone$,  5  W.  B.  336).  But,  so  far  as  she 
has  separate  estate,  whether  existing  by 
creation  of  equity,  or  in  virtue  of  the  M. 
W.  P.  Act,  1870  (33  &  34  Vict  c.  93),  she 
is  fully  able  to  execute  a  power  of  attor- 
ney ;  but  tembUf  she  has  no  such  capacity 
in  respect  of  the  separate  estate  created 
upon  judicial  separation  by  the  Act  20  & 
21  Vict.  0.  85  (Faithome  v.  Blaquire,  6  M^ 
&  8.  73).  And  where  a  married  woman  is 
an  executrix  or  administratrix,  she  must 
join  her  husband  in  the  execution  of  a 
power  of  attorney  (Wms.  Exors,  5th  ed. 
869).  But  with  reference  to  a  fund  in 
Coiut  belonging  to  a  married  woman,  she 
may,  after  oeing  examined,  execute  a 
power  of  attorney  directing  a  payment 
out  of  Court  of  the  fund  to  her  husband. 
AUati  ▼.  BaOeif,  I W.  B.383. 

Generally,  also,  when  an  act  is  intended 
to  be  personal  to  the  party,  he  cannot  con- 
stitute, by  power  of  attorney  or  otherwise, 
a  deputy  to  perform  it  for  him,  e,g.,  the 
doing  of  fealty  (Combet^  Case,  9  Bep.  76  a) ; 
the  duties  of  trustees  (AU.'Gr€n,  v.  SeoU^  1 
Ves.  Son.  413);  unless  indeed,  but  only 
with  reference  to  trustees,  in  a  case  of 
moral  necessity  {Joy  v.  Camj^beH,  1  Sch.  k 
Lef.  341 ;  Stuart  v.  Norton,  9  W.  B.  320; 
Uophinmm  v.  Boe,  1  Beav.  180).  Similarly, 
railway  companies  cannot,  ui:dess  author- 
izc^d  by  Parliament,  delate  to  another 
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company,  or  to  other  companies,  the  sta- 
tutory powers  conferred  on  themselves 
(  TTtnc^  T.  Birkenliead,  dre.,  By,  Co.,  16  Jur. 
1035 ;  Great  Northern  By.  Co.  v.  Eastern 
Countiee  By,  Co,,  9  Hare,  806).  Also,  one 
joint  tenant  or  tenant  in  common  cannot 
appoint  an  attorney  for  himself  and  his  co- 
tenants;  but  one  partner  may  do  so  for 
himself  and  his  co-pertoers  in  matters 
usual  in  the  partnership  (Ex  parte  Mitchell, 
14  Ves.  597),  but  not  in.  matters  beyond 
what  are  usual.  Hambridge  v.  De  la  Croueey 
4  D.  &  L.  466. 

All  other  persons  are  capable  of  making 
attorneys. 

II.  Instrument  constituting  attorney. 

An  attorney  to  make  or  take  livery,  or 
to  execute  a  deed,  must  be  constituted  by 
deed ;  and  so  also  the  attorney  for  a  cor- 
poration aggregate  in  all  matters  of  so- 
lemnity {Dumper  v.  Sym$,  Cro.  Eliz.  816). 
But  an  attorney  of  a  corporation  solo,  and, 
generally,  any  private  person  who  is  capa- 
ble of  appointing  an  attorney  at  all,  may 
appoint  one  by  deed,  writing  not  under 
seal,  or  parol,  as  he  pleases,  according  as 
the  greater  or  less  solemnity  of  the  occasion 
requires.  Ex  parte  Candy,  5  L.  J.  (N.  S.J 
Ch.  14. 

It  is  not  necessary  that  the  attorney 
should  be  a  party  to  uie  indenture  consti- 
tuting him.  Moyle  v.  Etoer,  Cro.  Eliz. 
905. 

It  is  competent  to  authorize  the  attorney 
to  appoint  a  sub-attorney,  and  the  sub- 
stitute, when  appointed,  has  full  capacity. 
Blandy  y.  Price,  8  Jarm.  Gonv.  12,  n.  (t.). 

The  attestation  of  the  execution  of  the 
deed  constituting  the  attorney  is  generally 
by  two  witnesses,  the  Bank  of  England  and 
certain  other  public  bodies  insisting  upon 
that  number,  inasmuch  as  if  a  power  of 
attorney  is  forged,  it  is  a  nullity  as  regards 
the  misapparent  principal.  Davie  v.  Batik 
of  England,  2  Bing.  393 ;  5  B.  &  G.  185. 

When  the  power  of  attorney  authorizeB 
the  doing  of  a  certain  act,  it  impliedly 
authorizes  the  doing  also  of  everything 
properly  incident  to  that  act  (Bayley  y. 
WUkins,  7  0.  B.  886) ;  e,g„  a  j^wer  to  sell 
goods  implies  a  power  to  receive  payment 
on  the  sale  {Capel  v.  Thornton,  3  0.  &  P. 
352),  and  a  power  to  manage  a  mine  is  an 
implied  power  to  incur  debte  for  wages 
(Ex  porte  Chippendale,  In  re  German  Mii^ 
ing  Company,  4  De  G.  M.  &  G.  19).  Never- 
theless, the  power  is  to  be  construed 
strictly,  and  tnerefore  the  attorney  cannot 
bind  his  principal  by  any  act  beyond  the 
scope  of  his  authority  {Fenn  v.  Harrieon,  3 
T.  a,  757).  e.g,,  a  power  to  indorse  bills 
remitted  to  the  principal,  or  to  indorse  and 
negotiate  such  bills,  would  not  authorize 
the  making  of  acceptances  {Atlvfood  t. 
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Munnings,  7  B.  &  G.  278),  nor  will  the 
general  words  which  are  usually  thrown  in 
at  the  end  of  the  power  be  oonstrued  as 
enlarging  the  authority  beyond  matters 
strictly  incident  to  the  principal  object 
of  the  power  (Esdaile  t.  La  Nauze,  1  Y.  & 
C.  394).  However,  when  the  attorney 
merely  exceeds  his  authority,  the  excess 
alone  is  a  nullity  (Perkins,  189);  and 
where  he  varies  from  the  power,  the  varia- 
tion, being  immaterial,  will  not  avoid  the 
act.    1  Salk.  96. 

A  power  of  attorney  is  inherently  re- 
vocable, and  words  purporting  to  make  it 
not  so  are  void  for  repugnancy  ( Vynior*8 
Cote,  8  Rep.  82  a.);  nevertheless,  when  the 
power  forms  part  of  a  security,  or  is  for 
value,  it  is  irrevocable  (Bromley  v.  HoUandj 
7  Yes.  28).    The  revocation  may  be  either 
express  or  implied ;  and  if  express,  then  bv 
either  party  or  by  both,  and  either  by  deed, 
wfiting  not  under  seal,  or  word  of  mouth, 
no  matter  in  which  of  these  ways  it  may 
itself  have  been  created;  and  if  implied, 
then  by  the   exhaustion   of  the   power, 
whether  in  substance  or  in  time,  or  oy  the 
death  of  the  person  constituting  the  attor- 
ney.   And  with  reference  to  death  as  an 
implied  revocation,  this  distinction  is  taken, 
that  when  the  power  is  a  power  simplv,  it 
is  always  revoked  both  at  Law  ana  in 
Equitv ;  but  when  it  forms  part  of  a  secu- 
rity, then  it  is  revoked  at  Law  (Wation  v. 
King,  4  Camp.  272),  but  continues  good  in 
Equity  (Bratier  v.  Hudmm,  9  Sim.  1) ;  and 
of  course  it  is  good  both  at  Law  and  in 
Equi^  as  to,thing8  already  effected  under 
it  bemre  Qie   death.     And,  again,  with 
regard  to  things  effected  after  the  death, 
but  without  notice  of  the  death,  these  are 
good  fn  Equity  {Hughes  v.   Wcdnuley,  12 
Jur.  833) ;  and  of  course,  since  the  Judi- 
cature Act,  1873,  at  Law  also,  although 
formerly  they  were  doubtfully  so.    Lnstlv, 
with  regard  to  things  done  after  the  deuth, 
and  with  notice  of  the  deutli,  these  are 
necessarQy  bad  when  the  power  is  a  power 
simply,  but  good  when  tue  power  forms 
part  of  a  security  (KiddiU  v.  FameUf  3 
8m.  &  Gif.  428).    And  see  as  to  trubtees 
and  personal  representatives,  22  &  23  Yict. 
c.  35,  s.  26. 

In  executing  a  deed  pursuant  to  his 
power,  the  attorney  ought  to  seal  and 
tleliver,  in  the  case  of  a  simple  power,  in 
the  name  of  his  principal,  e.g»y  **  A.  B.,  by 
his  attorney,  C.  I> ;"  and  in  the  case  of  a 
power  forming  part  of  a  security,  in  his 
own  name.  Therefore,  leases,  submissions 
to  an  award,  and  such  like,  should  be  in 
the  principal's  name. 


ATTOBHET-GENESAL. 

the  i3ar. 


The  head  of 


ATTOSHXEHT  (aUomamentum),  A 
tenant's  acknowledgment  of  his  new  land- 
lord on  the  alienation  of  lands  by  the  for- 
mer landlord.  It  is  of  feudal  origin,  for 
by  the  feudal  law  the  feudatory  could  not 
aliene  or  dispose  of  the  feud  without  the 
consent  of  the  lord,  nor  the  lord  aliene  or 
transfer  his  seigniory  without  the  consent  of 
his  feudatory  (Bract  41;  Spelman,  verb. 
AttumamerUum),  And  generally  to  the 
validity  of  any  grant  of  a  seigniory,  rever- 
sion, or  remainder,  the  attornment  of  the 
tenant  was  necessary;  insomuch  that  if 
two  successive  grants  were  made  of  the 
same  seigniory,  reversion,  or  remainder, 
and  the  temint  attorned  to  the  second 
grantee,  the  first  grantee  was  defeated. 
Kor  was  there  any  legal  means  of  compel- 
ling the  tenant's  attornment ;  but  the  grant 
might  be  made  by  fine,  which  dispensed 
with  the  necessity  of  attornment.  How- 
ever, by  stat.  4  Anne,  c.  16.  ss.  9,  10, 
the  necessity  for  attornment  is  dispensed 
with  in  all  cases,  although  attornment  is 
still  permissible;  and  by  the  further 
stat.  11  Geo.  2,  o.  19,  s.  11,  attornments 
are  deprived  of  any  tortious  effect,  when 
made  to  strangers  claiming  the  land  as 
against  the  rightful  landlord.  The  pay- 
ment of  rent  under  a  mistake  as  to  the 
claimant's  title  is  held  not  to  amount  to 
an  attornment.  Gregory  v.  Doidge,  3  Bing. 
474. 

AITCnnOV.  This  consists  in  the  sale  of 
lands  or  goods  in  public,  as  opposed  to  a 
sale  thereof  by  private  contract. 

The  sale  of  rtal  estate  by  auction  is  now 
regulated  by  the  30  &  31  YicL  c.  48.  the 
short  contents  of  which  Act  are  as  fol- 
lows : — 
(1.)  No  puffer  is  to  be  employed,  other- 
wise the  sale  is  void ; 
(2.)  The  conditions  of  sale  are  to  state 
whether  or  not  the  sale  is  without 
reserve;  also, 
(3.)  Whether  or  not  a  right  to  bid  is 

reserved;  and 
(4.)  The  practice  of  opening  the  biddings 
is  abolished. 
See  also  titles  Gonditiokb  of  Sale  ; 
Besebve. 

ATJCnOinBER.  Under  the  stats.  8  & 
9  Vict.  0.  15,  and  27  &  28  YicL  c.  56,  must 
have  a  licence.  In  case  he  have  not  him- 
self (but  through  his  clerk  only  (Bird  v. 
BouUer,  4  B.  &  Ad.  443)  signed  the  memo- 
randum of  agreement,  he  may  sue  the 
buyer  (RMtuon  v.  RuUer,  4  E.  A  B.  954); 
without  prejudice,  however,  to  the  pur- 
chaser's right  to  set  off  any  debt  due  from 
the  principal  (the  vendor).  Ooppen  v. 
Craig,  7  Taunt.  243. 

AUDITA  QXJEBXLA.  A  writ  which 
lies  for  a  defendant,  against  whom  judg- 
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AUDITA  amOXLA.— continued. 

ment  has  been  reoovered,  and  who  is  there- 
fore in  danger  of  having  execution  isBued 
against  him,  to  relieve  or  discharffe  him 
upon  shewing  some  good  gp'ound  for  dis- 
charge which  has  arisen  since  the  recovery 
of  such  Judgment,  e,g.,  a  release.  This 
remedy  is  now  rarely  resorted  to,  inasmuch 
a0  the  Ck>urt8  may  now  grant  the  like  re- 
lief in  a  summary  way  upon  motion. 

The  writ  audOd  querela  is  a  proceeding 
of  common  right  and  ex  debiio  jtutitim ; 
but  by  the  rules  of  H.  T.  1853,  r.  79,  the 
writ  is  not  allowed  unless  by  rule  of  Oourt 
or  judge's  order. 

By  the  0.  L.  P.  Act,  1854,  s.  84.  any 
pleadable  matter  which  ari^^es  after  the 
time  for  pleading  may  be  set  up  by  way  of 
audita  querela. 

In  an  audita  querela  the  rule  (if  any) 
vhich  the  Court  grants  is  absolute  in  the 
first  instance.    Oiles  v.  HuU,  1  Ezch.  59. 

ATOMEKTATIOK,  OOUBT   07.       The 

name  of  a  Court  erected  in  27  Henry  8, 
for  the  purpose  that  the  King  might  be 
justly  dealt  ¥rith  oooceming  the  profits  of 
such  religious  houses  and  their  lands  as 
were  given  to  him  by  Act  of  Parliament 
in  that  year.  The  Court  was  so  called  be- 
CHUse  the  revenues  of  the  Crown  were  so 
much  augmented  bv  the  suppression  of 
such  of  tlie  said  relifdous  houses  as  the 
King  reserved  to  the  Grown.  Lea  Termee 
d$  la  Ley. 

AUTEBTOIB  ACQUIT.      This  is  a  plea 

E leaded  by  a  criminal,  signifying  that  he 
as  been  formerly  acquitted  on  to  indict- 
ment for  the  same  alleged  ofience,  it  being 
a  maxim  of  the  Common  Law  of  England, 
that  no  man's  life  is  to  be  put  in  jeopardy 
more  than  once  for  the  same  offence.  Co. 
3  Inst. 

See  also  next  two  titles. 

AUTES70I8  ATTAIHT.  A  plea  by  a 
criminal  that  he  has  been  before  attainted 
either  for  the  same  or  some  other  offence. 
For  wherever  a  man  is  attainted  of  felony 
b^  judgment  of  death,  either  upoo  a  ver- 
dict or  on  confession,  by  outlawry,  and  for- 
merly by  abjuration,  he  may  plead  such 
attainder  in  bar  to  any  subsequent  indict- 
mfint  on  appeal  for  the  same  or  any  other 
felony.  The  reason  of  this  is,  that  any 
proceeding  on  a  second  prosecution  cannot 
be  to  any  purpose,  as  the  prisoner  is  dead 
in  law  by  the  first  attainder,  his  blood  is 
already  corrupted,  and  he  has  forfeited  all 
that  he  has. 

AUTKR70I8  OOHVIOT.  A  plea  by  a 
criminal  that  he  has  been  before  convicted 
of  the  same  identical  crime ;  it  is  similar 
in  its  nature  to  that  mentioned  in  the  last 
title  but  one. 


AVSRAOX.  Is  the  contribution  that 
merchants  and  others  make  towards  the 
losses  of  those  who  have  their  goods  oast 
into  the  sea  for  the  safeguard  of  the  ship 
or  of  the  other  goods  and  of  the  lives 
therein ;  it  is  called  an  average  because  it 
is  proportioned  after  the  rate  of  every  man's 
goods  carried. 

Such  average  is  either  general  or  groee 
on  the  one  hand,  or  particular  and  petty 
on  the  other;  as  to  uie  former,  tee  title 
GvNBBAL  AvEBAGB ;  and  as  to  the  latter, 
it  arises  when  any  particular  damage  ia 
done  to  the  cargo  or  vessel  by  accident  or 
otherwise,  such  as  the  loss  of  an  anchor  or 
cable,  the  starting  of  a  plank,  or  such  like 
other  particular  losses  which  do  not  en- 
danger the  general  safety.  All  such  latter 
losses  rest  where  they  fiH, 

ATEBnB  CAPns  nr  wtthebkax. 

A  writ  for  the  taking  of  cattle  to  a  person's 
use,  who  has  had  his  own  cattle  taken  by 
another,  and  driven  out  of  the  county 
where  they  were  taken,  so  that  they  can- 
not be  replevied.    Reg.  Grig.  82;  Cowel. 

AVEBMENT.  An  allegation  in  plead- 
ing is  so  called. 

AYOWBT :  See  title  Rbplevin. 

AWASJ) :  See  title  Abbitration. 


B. 

BAOKINO  A  WASBAHT.  The  warrant 
of  a  justice  of  the  peace  cannot  be  enforced 
or  executed  in  any  other  county  than  that  in 
which  he  has  jurisdiction,  unless  a  justice 
of  such  other  county  wherein  it  is  to  be 
executed  indorses  or  writes  on  the  back  of 
such  warrant  an  authority  for  that  purpose^ 
which  is  thence  termed  backing  the  mw- 
rant  2  Robinson's  Mag.  Assist.  572 ;  24 
Geo.  8,  o.  55:  5  Geo.  4,  o.  18,  s.  6. 

BAIL  (haUium).  The  setting  at  liberty 
of  a  person  who  is  arrested  in  any  action, 
formerly  civil  or  criminal,  but  now  only 
criminsJ,  on  his  finding  sureties  for  his  re- 
appearance. It  is,  however,  usually  under- 
stood for  the  sureties  themselves;  as,  if  A. 
is  arrested  and  puts  in  bail,  this  meana 
that  he  has  found  persons  who  have  be- 
come sureties  for  his  re-appearance,  and 
who  take  upon  themselves  the  responsibility 
of  his  returning  or  not  returning  when*  re- 
quired. There  are  or  were  several  kinds  of 
bail,  of  which  the  principal  are  the  follow- 
ing :  viz.  (1.)  Bad  heJmo,  or  Bad  to  the 
sherif;  (2.)  Bail  abotfe,  SpBoial  Bad,  or 
Bauto  the  action ;  (3.)  Batl  in  error ;  and 
(4.)  Common  Bad.  Now,  taking  each  of 
these  four  varieties  of  bail  in  order:  (I.) 
Bail  below,  or  to  the  sheriff,  was  such  as  a 
defendant  put  in  when  arrested  upon  a 
writ  of  capias.    This  he  did  by  entering 
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into  a  bond  to  the  aheriif  with  snflBcient 
sureties  conditioned  for  his  appearance 
within  the  neriod  required  by  the  writ,  and 
which  bona  the  sheriff  was  compelled  by 
statute  to  accept,  and  to  discharge  the  de- 
fendant out  of  custody.  (2.)  Bail  above, 
special  bail,  or  bail  to  Uie  action,  were  per- 
sons whom  the  defendant  procured  to  be- 
come hill  sureties  for  the  ultimate  payment 
of  the  debt  and  costs  in  the  action,  m  tiie 
event  of  judgment  passing  against  him,  or 
as  an  alternative  that  he  should' surrender 
himjielf  to  prison.  They  were  termed  bail 
to  the  action  becanse  they  were  responsible 
for  the  defendant's  abiding  by  the  event  of 
the  action,  and  obeying  the  judgment  of  the 
Court  therein,  in  contradistinction  to  bail 
to  the  sheriff,  who  only  undertook  that  the 
defendant  should  appear  according  to  the 
exigency  of  the  writ,  and  provide  bail  to 
the  action.  Tlie  undertaking  of  the  sureties, 
or  bail  above,  was  drawn  upon  a  piece  of 
parchment  by  (he  defendant's  attorney,  and 
was  technically  termed  the  bail  piece.  (3.) 
Bail  in  error.  These  were  sureties  whom  a 
party  prosecuting  a  writ  of  error,  commonly 
called  the  plaintiff  in  error,  was  required  to 
find,  and  who  undertook  that  the  plaintiff 
in  error  should  prosecute  his  writ  of  error 
with  effect,  and  tnat  in  case  the  plaintiff  was 
fiofi  prot-edf  or  the  judgment  m  the  Court 
below  was  affirmed,  be  should  pay  all  the 
debt,  damages,  and  costs  adjudged  upon  the 
former  judgment,  and  all  costs  and  damages 
to  be  awarded  by  reason  of  the  delay  of 
execution  on  such  former  judgment  (3  Jac. 
l,c.  8 ;  3  Ca^.  1,  c.  4,  s.  4  ;  19  Geo.  3,o.  70 ; 
6  Oea  4,  c  96,  ss.  1,  4).  Common  bail  sig- 
nified an  appearance,  for  an  explanation  of 
which  ie0  that  title ;  and  see  also  next  title. 

BAIL   nr   CBOEDTAL  FBOCBBDnrOS. 

Upon  application  to  the  Court  of  Queen's 
Bench,  or  to  a  judge  thereof,  the  Court  or  a 
judge  may,  as  a  favour,  admit  the  prisoner 
to  bail,  and  that  even  in  non-bailaole  pro- 
ceedings. But  generally,  in  all  cases  of 
misdemeanour,  the  accused  has  an  absolute 
right  to  be  discharged  from  his  interim 
custody  upon  finding  sufficient  boil. 

BAIL  A  GHXPTELl 
BAILARBMB    iiS^  title  Louaob. 


BAILALOYZB 


f 


BAIL  OOtJBT.  An  auxiliary  court  of  the 
Court  of  Queen's  Bench,  at  Westminster, 
wherein  points  connected  more  particularly 
with  pleitfling  and  practice  are  argued  and 
determined. 

BAILm.  There  are  various  sorts  of 
bailifb;  as  baili£b  of  liberties,  sherlTs 
bailifb.  bailiffs  of  lords  of  manors,  Ac.,  Ac. 
8herifi»  are  also  called  the  king's  bailiffs, 
and  the  counties  wherein  it  is  their  duty 


BAnnV— eonUfiued, 

to  preserve  the  rights  of  the  king  are  fre- 
ouently  called  their  bailiwicks,  a  word  intro- 
duced oy  the  Norman  princes  in  imitation 
of  the  French,  whose  territory  was  divided 
into  bailiwicks,  as  that  of  England  is  into 
counties.  The  word  *'  bailiff,"  however,  usu- 
ally signifies  sheriflb'  officers,  who  are  either, 
(1.)  BailifiBs  of  hundreds,  or,  (2.)  Special 
bailiffs.  (1.)  Bailiffs  of  himdreds  are  officers 
appointed  over  those  respective  districts,  by 
the  sheriffs,  to  collect  fines  therein,  to 
summon  juries,  to  attend  the  judges  and 
justices  at  the  assizes  or  quarter  sessions, 
and  also  to  execute  writs  and  processes  in 
the  several  hundreds.  (2.)  Special  bailiffs 
are  that  lower  class  of  persons  employed  by 
the  sherifb  for  the  express  purpose  of 
serving  writs  and  making  arrests  and  exe- 
cutions, &c.  (3.)  Those  persons  also  who 
have  the  custody  of  the  king's  castles  are 
called  bailiffii,  as  the  bailiff  of  Dover  Castle. 
(4.)  The  chief  magistrates  of  particular 
jurisdictions  are  also  called  bailiffd,  as  the 
oailiff  of  Westminster,  for  example.  (5.) 
There  are  also  bailiffs  of  courts  baron, 
bailiffs  of  the  forest,  &o.  Cuwel ;  Terme$ 
dela  Ley, 

BAIUCEBT.  This  is  the  most  general 
word  in  English  law  for  agency,  and  oom- 
priues  the  tbllowing  varieties  of  agencv : — 

(1.)  Gratuitous  bailment, — ^in  which 
case  it  is  settled  that  a  misfeasance  on  the 
part  of  the  bailee,  i.e,,  agent,  is  actionable 
(Cogg$  V.  Bernard,  1  8m.  L.  C.  177) ;  but 
that  a  mere  non-feasance  is  not  action- 
able.   EUee  V.  Gatward,  5  T.  R.  143. 

(2.)  Bailment  for  reward,  —  in  which 
case  the  baUee  is  of  course  liable  as  well 
for  a  non-feasance,  as  for  a  misfeasance, 
and  cannot  recover  his  recompense  until 
his  performance  of  the  duty  wnich  he  has 
undertaken. 

Again,  bailment  comprises  the  follow- 
ing varieties  of  agency : — 

(1.)  Bailments  in  which  the  trust  re- 
posed is  exclusively  for  the  benefit  of  the 
oailor,  and  hereunder  Mandaium  and  D«- 
poMtwn,  as  to  which,  eee  these  two  titles. 

(2.^  Bailments  in  which  the  trust  re- 
posea  is  exclusively  for  the  benefit  of  the 
Dailee,  and  hereunder  Commodatum  (or 
Pret  h  tuage),  and  (where  gratuitous) 
Mutuum  (or  Prit  ^  conaommation),  as  to 
which,  see  these  two  titles ;  and 

(3.)  Bailments  which  are  for  the  benefit 
of  both  bailor  and  bailee,  and  hereunder 
the  following  varieties  (as  to  which,  tee 
the  respective  titles),  viz. : — 

(1.)  Pledge  or  Paton, — Pawnbrokxbs. 
(2.)  Custody f — ImnLSEPBBs;  and 
(3.)  Carriage, — Cabbuebs. 

BAinVG  AHDCALB :  See  Cbuelty  to 
Ajtixalb. 
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BALLOT,  YOTS  BT.  Under  tlie  stat  35 
&  36  Vict.  c.  33,  all  parliameatary  and 
municipal  elections  are  required  to  be 
made  by  ballot ;  and  under  the  Elemen- 
tary Education  Act,  1870  (33  &  84  Vict, 
c.  75),  the  elections  are  similarly  required 
to  be  by  ballot. 

This  mode  of  voting  was  one  of  the  five 
points  advanced  by  the  so-called  Chartists, 
in  1839,  as  the  People's  Charter;  the 
four  other  points  being  universal  suffrage, 
annual  parliaments,  payment  of  members, 
and  the  abolition  of  the  property  qualifi- 
cation for  members  of  parliament. 
See  also  title  Bepbesehtation. 

BAKC,  or  BAKOO,  SimVO  IH.     The 

sittings  which  the  respective  superior 
Courts  of  Common  Law  hold  during  every 
torm,  and  on  certain  appointed  days  after 
term,  for  the  purpose  of  hearing  and  de- 
termining the  various  matters  of  law 
argued  before  them,  are  so  called,  in  con- 
trulistinction  to  the  sittings  at  Nisi  Prius, 
which  are  held  for  the  purpose  of  trying 
issues  of  FACT.  The  former  are  usually 
held  before  four  of  the  judges ;  at  the 
latter,  one  judge  only  presides. 

BAHXEBS.  According  to  the  decision 
in  Foley  v.  Hm  (2  H.  L.  C.  28),  the  relation 
between  a  banker  and  a  customer  who  pays 
moDey  into  the  bank,  is  the  ordinary  rela- 
tion of  debtor  and  creditor,  with  a  super- 
added obligation  arising  out  of  the  custom  of 
bankers  to  honour  the  drafts  of  customers, 
and  that  relation  is  not  altered  by  an 
agreement  by  the  banker  to  allow  interest 
on  the  balances  in  the  bank.  The  relation 
does  not  partake  of  a  fiduciary  relation, 
and  therefore,  as  a  general  rule,  no  bill  in 
equity  will  lie  against  a  banker  for  an 
account 

See  also  titles  Bills  of  Exchange; 
Cheques;  Cash  Notes;  Ciboulab 
Notes  ;  and  Lettebs  of  Cbedit. 

BAHKB,  JOnrr  stock.  By  the  39  & 
40  Geo.  3,  c.  28,  s.  15,  it  was  forbidden 
to  establiah  any  corporate  bank  whatever, 
or  any  bank  where  the  number  of  partners 
exceeded  six,  so  as  to  borrow,  owe,  or  take 
up  any  sum  or  sums  of  money  on  their 
bills  or  notes  payable  on  demand,  or  at 
any  less  time  than  six  months,  during  such 
time  as  the  Bank  of  England  enjoyed  the 
rights  conferred  by  former  Acts.  But  in 
1826,  the  7  Geo.  4,  c.  46,  was  passed 
legalizing  the  formation  under  deeds  of 
settlement,  of  banking  co-partnerships  con- 
sisting of  more  than  six  persons,  provided 
they  did  not  carry  on  business  in,  or  within 
sixty-five  miles  of,  London.  Afterwards, 
in  1845,  was  passed  the  7  &  8  Vict  c  113, 
which  for  a  short  time  enabled  joint-stock 
banks  to  be  established  under  letters 
patent  of  incorporation.    And  latterly,  the 


BAHXB,  JOIHT  BTOCK-^-contintiecE. 
Joint  Stock  Banking  Companies  Act,  1857 
(21  &  22  Vict.  c.  49),  and  Companies  Act, 
1862  (25  &  26  Vict  c.  89),  have  afforded 
every  facility  for  constituting  joint  stock 
bunks  in  every  part  of  England,  subject 
to  the  provisions  of  these  Acts. 

BAinC  K0TE8.  These  are  a  legal  ten- 
der in  England  for  all  suras  over  £5 :  See 
tiU0  Cash  Note,  3  &  4  Will.  4,  c.  98,  s.  6. 
In  case  a  bank  note  is  lost,  or  is  stolen,  or 
is  otherwise  improperly  obtained,  the  Bank 
of  England,  upon  presentment  by  a  bona 
fide  holder,  is  bound  to  cash  it,  although  to 
the  prejudice  of  the  true  owner.  MiUer  v. 
Bace,  1  Sm.  L.  C.  468. 

BAKKBDFTCY.        Under    the    Biink- 
ruptcv  Act,  1869  (32  &  33  Viet.  c.  71), 
which  commenced    as    from  the   lat  of 
January,  1870,  but  which  does  not  extend 
to  Scothind  or  Ireland,  any  one,  whether  a 
trader  or  not,  and  whether  a  member  of 
Parliament  or  not,  may  bo  adjudicated  a 
bankrupt  (s.  6)  upon  me  petition  of  his 
creditor    or  creditors,   upon  any  one  or 
other  of  the  following  six  gronnds, — com- 
monly designated  "  acts  of  bankruptcy  :" — 
(1.)  Making  a  conveyance  or  assignment 
of  all  his  property  for  tiie  benefit 
of  his  creditors  generally ; 
(2.)  Making  any  fraudulent  oonveyanco 

or  assignment ; 
(3.)  Doing  any  act  with  intent  to  defeat 

or  dday  his  creditors ; 
(4.)  Filing  a  declaration  of  insolvency ; 
(5.)  Having  execution  levied  by  seizure 
an^  sale  of  his  goods  for  a  debt 
of  £50,  or  upwards ;  or 
(6.)  Having,  if  a  trader  for  seven  days, 
and  if  a  non-trader  for  twenty- 
one    days,    after    service   of  a 
debtor's  summons  for  a  debt  of 
not  less  than  £50,  neglected  to  pay 
or  satisfy  same. 
The  petition  grounded  upon  any  one  of 
such  acts   must  be  presented  within  six 
months  from  the  commission  of  the  act. 

The  Act  constitutes  two  distinct  juris- 
dictions, viz. : — 
(1.)  The  London  district, — which  com- 
prises the  City  of  London  and  its 
liberties,  and  all  places  situated 
within  the  districts  of  the  metro- 
politan County  Courts ;  and 
(2.)  The  country  district, — which  com- 
prises the  rest  of  England. 
The  Court  of  the  London  Bimkruptcy 
District  has  all  the  powers  and  jurisdictions 
of  the  superior  Courts  of  Common  Law  and 
Equity  (In  re  Anderdon,  L.  B.  5  Ch.  App. 
473);  the  Judge  may  also  reverse,  vary,  or 
affirm  any  order  of  a  local  Bankruptcy 
Court,  in  respect  of  a  matter  either  of  law 
or  of  fact. 
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When  a  person  is  adjadicated  a  bank- 
rnpt,  all  his  property,  whether  real  or  per- 
sonal, vestn  in  the  trustee  or  trustees,  who 
have  the  following  powers : — 

(1.)  Beoeiving  and  deciding  upon  proof 
of  debts. 

(2.)  Onrrying  on  the  business  of  tlie 
bankrupt. 

(3.)  Bringing  or  defending, actions. 

(4.)  Selling  the  property  of  the  bnnk- 
rupt,  either  by  public  auction  or 
by  private  contract ;  and 

(5.)  Giving  effectual  receipts  for  money 
received. 

Upon  the  close  of  the  bankruptcy,  or 
(but  ouly  with  the  assent  of  his  creditors), 
during  its  continuance,  the  bankrupt  may 
apply  to  the  Court  for  an  order  of  dit- 
charge,  which  he  will  obtain  if  he  have 
paid  10s.  in  the  pound,  and  not  unless ;  if 
undischarged,  he  is  protected  for  three 
years  from  the  close  of  the  bankruptcy 
proceedings,  and  if  he  should  during  that 
period  have  paid  up  to  10«.  in  the  pound, 
he  then  obtains  his  discharge ;  but  other- 
wise, the  unpaid  balance  becomes  a  judg- 
ment debt  against  him,  and  may  be  levied 
against  his  property,  real  or  personal,  in 
the  usual  way. 

BAHNXBET,  or  BABBXBT.  A  ban- 
neret, or  banrent,  is  said  to  be  a  knight 
made  in  the  field,  with  the  ceremony  of 
cutting  off  the  point  of  his  standard,  and 
so  mi&ng  it  like  a  banner.  They  are 
accounted  so  honoiuable  that  they  are  per- 
mitted to  display  their  arms  in  a  banner 
in  the  field  as  barons  do.  See  Selden's 
Tit.  of  Hon. 

^kwikTK  ABB  8ALB:  See  title  Con- 

TXTANCES. 

BABOB  ABB  FEME :  See  title  HusBAin> 
AKD  Wife. 

BABBATBY.  Any  act  of  the  master  or 
of  the  mariners  of  a  ship  which  is  of  a  cri- 
minal or  fraudulent  nature,  tending  to  the 
prejudice  of  the  owners  of  the  ship,  without 
their  consent  or  privity;  as  by  running 
away  with  the  ship,  sinkiug  her,  deserting 
her,  or  embezzling  the  cargo.  Park  on  Ins. 
137,  138 :  Knight  v.  Cambridge,  1  Str.  581 ; 
VaUejo  and  Another  v.  Wheeler,  Cowp.  143. 

BABBIVO  ESTATE  TAIL.  Formerly,  an 
estate  tail  could  only  be  barred  by  levying 
a  fine  or  suffering  a  common  recovery  (see 
tiiese  titles).  At  the  present  day,  it  can 
only  be  bured  (1.)  in  the  case  of  freeholds, 
by  a  disentsdling  deed,  and  (2.),  in  the  case 
of  copyholds,  by  surrender,  or  (but  only  if 
the  ^rtate  is  equitable)  by  a  disentailing 
deed  executed  in  accordance  with  the  stat. 
3  &  4  WUL  4,  c.  74.  Therefore  neither  a 
will,  nor  a  contract  of  sale,  nor  any  other 


BABBIVO  ESTATE  TAJL—conlinued. 
deed  or  instrament  in  writing  whatsoever, 
not  being  a  special  Act  of  Parliament,  is 
of  any  force  or  efficacy  whatsoever,  unless 
preceded  by  the  proper  statutory  mode  of 
oar,  to  pass  or  to  convey  an  estate  tail  to 
tlie  devisee  or  contraotee,  or  other  person 
whatsoever ;  nor  may  tlie  Courts  (if  Equity, 
in  fi&vour  of  a  purchaser  for  value,  execute 
the  oontraot  by  decreeing  the  heir  in  tail 
to  carry  out  the  act  wMch  his  ancestor 
has  left  incomplete,  and  it  need  scarcely 
be  added  that  the  Courts  of  Equity  would 
not,  even  if  they  might,  decree  a  disentail- 
ing deed  in  favour  of  the  devisee,  who  is  a 
mere  volunteer. 

BABBIBTEB.  A  counseller  learned  in 
the  law  who  pleads  at  the  bar  of  the  Conrts, 
and  takes  upon  himself  the  advocacy  «r 
defence  of  causes.  His  professional  con- 
duct is  under  the  control  of  the  Benchers 
of  his  Inn  (Hudion  ▼.  Slade,  3  F.  &  F. 
390).  His  fees  are  an  honorarium,  and  no 
action  lies  to  recover  them,  nor  can  any 
security  be  taken  for  them  (Brown  v.  Ken- 
nedy, 13  C.  B.  677).  But  it  is  otherwise 
with  the  fees  of  conveyancers  or  special 
pleaders  below  the  bar,  who  may  maintain 
an  action,  or  take  such  security  (Steadman 
y.  Hoefdeu,  15  M.  &  W.  553).  A  barrister 
is  not  liaole  fur  negligence  or  non-attend- 
ance (FeU  V.  Broum,  Peake,  96).  He  enjoys 
numerous  privileges  (which,  however,  he  is 
assumed  to  exercise  only  for  the  benefit  of 
his  client),  e.g^  he  may  compromise  the  case 
(Stoin/en  v.  Smn/en,  1  0.  B.  (N.8.)  364; 
2  De  G.  &  J.  381) ;  nor  is  he  exposed  to 
any  action  for  libel  or  slander,  in  oonse- 
quence  of  words  written  or  spoken  by  him 
in  the  conduct  of  his  case  (Hodgeon  v. 
Scarlet,  1  B.  &  A.  232);  nevertheless  it 
seems  that  he  is  liable  to  be  punished  for 
contempt  of  Court  even  for  words  pro- 
fessedly spoken  in  the  discharge  of  his 
functions  as  advocate  (Bk  parte  Pater,  5  B. 
A  8.  299).  He  is  privileged  from  arrest 
while  attending  Court  or  going  circuit. 

BASE  BEE.  A  base  or  qualified  fee  is 
an  estate  which  hath  some  qualification 
subjoined  thereto,  and  which  must  cease 
or  fie  determined  whenever  such  qualifica- 
tion is  at  an  end.  As  in  the  case  of  a 
grant  to  A.  and  his  heirs,  tenants  of  the 
manor  of  Dale ;  in  this  instance,  whenever 
the  heirs  of  A.  cease  to  be  tenants  of  that 
manor,  the  grant  is  entirely  defeated.  So 
when  Henry  VI,  granted  to  John  Talbot, 
lord  of  the  manor  of  Kinggton-Iatle,  in 
Berke,  that  he  and  his  lieirs,  lords  of  Vie 
said  manor,  should  be  peers  of  the  realm 
bv  the  title  of  Barons  of  Lisle ;  here  John 
Talbot  had  a  base  or  qualified  fee  in  that 
dignity,  and  the  instant  he  or  his  heirs 
quitted  the  seigniory  of  that  manor,  the 
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dignity  was  at  an  end.  These  estates  are 
fees,  because  it  is  possible  that  they  may 
endure  tor  ever  in  a  man  and  his  heirs ; 
yet  as  that  duration  depends  on  certain 
oollateral  drcumstances  which  qualify 
and  debase  the  purity  of  the  donation,  it 
is  therefore  called  a  oase  or  qualified  fee. 
In  a  more  limited  sense,  a  base  fee  is  used 
to  denote  a  fee  simple  deriTed  out  of  a  fee 
taU,  which  has  been  barred  by  one  whose 

Sower  extends  only  to  bar  his  own  issue 
eirs  in  tail ;  in  this  case,  so  long  as  such 
heirs  in  tail  or  their  issue  endure,  the  fee 
simple  endures,  but  detezmines  when  they 
become  extinct. 

BASTASJ).  A  child  bom  out  of  wed- 
lock. He  is  not  legitimized  by  the  subse- 
quent marriage  of  bis  parents  (Doe  d.  Birt- 
whittle  y.  VardeO,  6  Bing.  N.  G.  385). 
Upon  an  order  of  affiliation,  tbe  putative 
father  becomes  liable  to  a  limited  extent  to 
support  his  child;  but  otherwise  the 
motner  must  support  it.  The  custody  of 
the  child  belongs  also  of  right  to  the 
mother,  notvnthstanding  the  father  is  able 
and  willing  to  maintain  it  better  (Ex  parte 
Knee,  1  N.  R.  148) :  but  it  seems  that  the 
wishes  of  the  child  itself  will  be  consulted. 
In  re  Lloyd,  8  Man.  &  Q.  547. 

BATTEL  (flx>m  hattaUe).  The  trial  by 
wager  of  battle  was  a  species  of  trial  in- 
troduced into  England,  among  other  Nor- 
man customs,  by  William  tbe  Conqueror, 
in  which  the  person  accused  fought  with 
his  accuser,  under  the  apprehension  that 
Heaven  would  ^ve  the  victory  to  him 
who  was  in  the  nght, 

See  title  Trial  bt  Jxtbt. 

BATTBBY :  See  Assault  ahd  Battibt. 

BAWBY-HOITBE:  SmBbothxl. 

BXBOE  WABEAXT.  The  process  is- 
sued against  a  party  against  whom  an 
indictment  has  been  found  for  the  purpose 
of  bringing  him  into  Court  to  answer  the 
charge  preferred  against  him.  When  an 
indi^ment  has  been  found  for  a  misde- 
meanour during  the  assizes  or  sessions,  it 
is  the  practice  for  the  judge  attending  the 
assizes,  or  for  two  of  the  justices  attending 
the  sessions,  to  issue  a  bench  warrant, 
signed  by  him  or  them,  to  apprehend  the 
defendant.  Cowp.  239 ;  Haw.  PI.  Cr. ; 
1  Ch.  Crim.  Law,  838,  839. 


A  dignitary  of  the  Inns  of 
Court  is  so  termed.  Each  Inn  of  Court  is 
presided  over  by  a  certain  number  of 
benchers,  who  exercise  the  right  of  admit- 
ting candidates  as  members  of  their  society, 
and  also  of  ultimatelv  calling  them  to  the 
bar.  They  are  usually  selected  from  those 
of  their  members  who  have  distinguished 
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themselves  in  their  profesuon;  and  it  is 
the  ordinary  practice,  but  subject  to  a  dis- 
cretion in  the  body  of  benchers,  for  each 
Inn  of  Court  to  select  its  member  a  ben- 
cher as  soon  as  he  has  attained  the  rank 
or  degree  of  queen's  counsel.  They  also 
exercise  a  general  supervision  over  the 
professional  conduct  of  all  counsel  that  are 
members  of  the  Inn. 

BEHXFICIL      Generally  taken  for  any 
ecclesiastical  living,  or  church  preferment, 
whether  a  dignity  or  not ;  and  it  must  be 
given  for  life,  not  for  years,  or  at  will. 
See  title  Adyowson. 

BENEFICB  d'lEVEJITAIBE.  This  in 
French  law  corresponds  to  the  Beneficium 
Inventarii  of  Boman  law,  and  substan- 
tially to  the  English  law  doctrine,  that  the 
executor  properly  accounting  is  only 
liable  to  the  extent  of  the  assets  received 
by  him. 

BBTTnrO  HOUBEB.  These  were  sup* 
pressed  in  England  by  the  16  &  17  Vict, 
c.  119;  and  in  Scotland  by  an  Act  of  the 
present  session. 

BETORI)  THE  SEAS.  No  part  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland,  nor  the  Isle  of  Man,  Guernsey, 
Jersey,  Alderney,  or  Sark,  nor  any  islands 
adjacent  to  any  of  them  (being  part  of  the 
dominions  of  Her  Majesty),  are  deemed 
beyond  the  seas  within  the  meaning  of  the 
8  A  4  Will.  4,  c.  27.  And  yet  for  certain 
purposes  either  or  any  of  those  places 
other  than  England  may  be  regaraed  in 
law  as  being  beyond  the  seas.  Thus  it 
appears  to  have  been  held  that  Dublin,  or 
any  place  in  Ireland,  was  beyond  the  seas 
withm  the  meaning  of  the  Statute  of  Limi- 
tations (21  Jac.  1,  c.  16).  King  v.  Walker^ 
1  Bl.Bep.286:  Nightingale y.Adamt,&iow. 
91;  Shelford's  Seal  Property  Statutes, 
181,4th  ed. 

BIOAXT.  A  criminal  offence  wmch 
consists  in  going  through  the  ceremony  of 
marriage  with  another,  while  a  former 
husband  or  wife  is  still  alive  and  not  di- 
vorced, knowing  at  the  time,  or  reasonably 
believing,  that  such  former  consort  is  still 
alive.  The  offence  amounts  to  a  felony, 
and  is  punishable  with  penal  servitude  for 
not  more  than  seven  nor  fewer  than  Ave 
years,  or  with  imprisonment  with  or  with- 
out hard  labour  for  any  period  not  exceed- 
ing two  years. 

BILL  (biUa)  has  various  significationa 
in  law  proceedings.  It  is  commonly  taken 
for  a  declaration  in  writing,  expressing 
either  the  wrong  the  complainant  has 
suffered  by  the  defendant,  or  else  some 
fault  that  the  party  complained  of  has 
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committed  against  some  law  or  statute  of 
the  reelm.  each  bills  are  sometimes  ad- 
dressed or  exhibited  to  the  Lord  Chan- 
cellor, especially  where  the  wrongs  done 
to  the  complainant  are  matters  of  con- 
science ;  and  sometimes  they  are  addressed 
and  preferred  to  others  having  jurisdic- 
tion m  the  matter,  according  aa  the  law 
whereon  they  are  grounded  directs.  This 
bill  contains  a  statement  of  the  fact  com- 
plained of,  and  of  the  damages  thereby 
suffered,  and  a  petition  that  process  may 
issue  against  the  defendant  for  redress.  In 
criminsd  matters,  when  a  grand  jury,  upon 
any  presentment  or  indictment,  consider 
the  same  to  be  probably  true,  they  write 
.  on  it  two  words,  oUla  vera,  in  other  words, 
they  are  said  to^Snd  a  true  &tZ{,  and  there- 
upon the  accused  party  is  said  to  stand 
indicted  of  the  crime,  and  is  bound  to 
make  answer  to  it ;  and  if  the  crime  con- 
cern the  life  of  the  person  indicted,  it  is 
then  referred  to  another  inquest,  called 
the  jury  of  life  and  death,  by  whom,  should 
he  be  found  guilty,  he  stands  convicted  of 
the  crime,  and  is  by  the  judge  condemned 
accordingly.  Bill  is  also  a  common  en- 
gagement for  money  given  by  one  man  to 
another ;  and  is  sometimes  with  a  penalty, 
called  a  penal  bill,  and  sometimes  without 
a  penalty,  when  it  is  termed  a  single  bill. 
By  a  bUl  was  commonly  understood  a 
single  bond  without  a  condition;  and  it 
was  formerly  the  same  as  an  obligation, 
save  that  it  was  called  bill  when  in  Eng- 
lish, and  an  obligation  when  iu  Latin. 
See  following  titles. 

BILL  70B  DUOOVXBT:  See  title  Dn- 

OOVEBT. 

BILL  nr  SdiriTT  OB  GEAVCEBY.   The 

method  of  instituting  a  suit  in  the  Court 
of  Chancery  is  by  addressing  a  bill,  in  the 
nature  of  a  petition,  to  the  Lord  Chan- 
cellor. This  bill  is  neither  more  nor  less 
than  a  statement  of  all  the  circumstanced 
which  gave  rise  to  the  complaint,  and  a 
prayer  or  petition  for  particular  reUef,  ac- 
cording to  the  case  made  by  the  bill,  or  for 
general  relief,  according  as  the  nature  of 
the  caae  may  require.  When  this  bill  is 
drawn  up  or  prepared,  it  is  left  with  the 
proper  officer  of  the  Court  in  order  to  be 
filed,  and  this  is  what  is  termed  filing  a 
bill  in  Equity.  Bills  in  Equity  are  all  of 
the  same  general  character,  but  some  of 
them  being  of  a  secondary  nature  to  the 
principal  bill,  have  acquired  names  descrip- 
tive of  that  secondary  nature,  e.g..  Cross 
Bills,  Supplemental  BiUs,  Bills  of  Uevivor, 
Bills  for  Disooveiy,  &o.,  all  which  titles  aee. 
Hitherto  a  bill  has  been  a  method  of 
originating  proceedings  in  Chancery,  and 
indeed  in  cases  where  the  summary — t.e., 
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statutory — proceeding  by  petition  or  sum- 
mons was  not  available,  uie  bill  was  the 
only  process,  but  at  the  same  time  a  uni- 
versttl  process,  of  initiating  proceedings. 
However,  now,  under  the  Judicature  Act, 
1873,  all  actions  and  suits  are  to  be  com- 
menced by  a  writ  of  summons ;  but  the 
operation  of  the  Act  has  been  postponed. 

BILL  07  EZCEPTIORB.  If  during  a 
trial  a  judge,  in  his  direction  to  the  jury,  or 
in  his  decision,  mistakes  the  law,  either 
through  ignorance,  inadvertence,  or  design, 
the  counsel  on  either  side  muy  require  him 
publicly  to  seal  a  bill  of  exceptions,  which 
is  a  statement  in  writing  of  the  point 
wherein  he  has  committed  the  error,  and 
which  statement,  by  fixing  his  seal  thereto, 
he  thus  acknowledges  (Smith's  Action  ut 
Law,  p.  82).  This  statement  should  be  put 
in  writing  while  the  Court  is  sitting,  and 
in  the  presence  of  the  judge  who  tried  the 
cause,  and  signed  by  the  counsel  on  each 
side ;  after  which  it  is  formally  drawn  up 
and  tendered  to  the  judge  to  be  sealed.  A 
bill  of  exceptions  is  said  to  be  in  the  nature 
of  an  appeal  from  the  judgment  or  decision 
of  the  Court  below  to  a  Court  of  error. 
( Wright  v.  Sharp,  1  Salk.  288 ;  Gardner  v. 
Bailey,  1  Boss.  &  P.  82 ;  Wright  v.  Taiham, 
7  A.  &  E.  331).  By  the  Judicature  Act, 
1878,  bills  of  exception  are  abolished,  and 
an  appeal  to  the  Court  of  Appeal  substi- 
tutea  for  them ;  but  the  operation  of  the 
Act  has  been  postponed. 

BILL  07  EXOHAVOB.  A  bill  of  ex- 
change is  defined  by  Blackstone  to  be  an 
"  open  letter  of  request  from  one  man  to 
another,  desiring  him  to  pay  a  sum  named 
therein  to  a  third  person  on  his  account." 
The  person  who  draws  or  makes  the  bill  is 
called  the  drawer ;  the  person  to  whom  it  is 
addressed  is  called  the  drawee;  and  when 
the  drawee  has  undertaken  to  pay  the 
amount  (which  undertaking  he  signifies  by 
writing  across  the  bill  of  exchange  the 
word  ** accepted"  together  with  his  name, 
with  or  without  adding  the  place  where  the 
money  is  to  be  paid),  then  he  is  called  the 
acceptor ;  the  person  to  whom  the  money 
is  oidered  to  he  paid  is  called  the  payee ; 
and  if  the  payee  transfers  it  over  to  another 
(which  he  does  by  simply  writing  his 
name  across  the  back),  he  is  then  called 
the  indorser,  and  the  person  to  whom  he 
thus  transfers  it  is  called  the  indorsee,  which 
latter  person  may  also,  if  he  pleases,  in  his 
turn  transfer  it  to  another  party  (by  the 
same  process  of  signing  his  name  on  the 
back,  or  indorsing  it,  as  it  is  termed),  and 
thus  it  may  be  tmiisferred  from  one  person 
to  another  ad  infinitum,  the  party  traud- 
ferring  it  always  being  called  the  indorser, 
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and  the  party  to  whom  it  is  transferred 
the  indorsee.  To  illustrate  tlie  subject 
further,  a  common  form  of  a  bill  of  ex- 
change is  here  given : — 

^^^'  London,  June  1,  1874. 

One  month  after  date  pay  to  George 
Montague,  or  order,  the  sum  of  one  hun- 
dred pounds,  end  place  the  same  to  my 
account. 

John  Smith. 
To  Mr.  John  Hnrrison, 
Merchant, 
50,  Brood  Street. 

Now  in  the  above  form,  "  John  Smith  " 
is  the  drawer  of  the  bill,  **  John  Harrison  ** 
is  the  drawee,  and  when  he  had  signified 
his  acceptance  of  the  bill  by  writing  across 
the  face  of  it 

Accepted, 
"John  Harrison/* 

he  is  then  also  termed  the  acceptor ;  and 
**  George  Montague  *'  is  the  payee.  When 
the  acceptor  of  a  bill  of  exchange  U  a  man 
of  substance  nnd  of  good  credit,  it  renders 
it  easily  negotiable,  and  consequently  id- 
most  as  valuable  as  a  bank  note.  Ghitty 
ou  Bills  of  Exchange. 

See  also  titles  Aoceftakce  ;  Indobse- 
ment;  Acoohmodation  Bill;  Fo- 
RBiQN  Bill;  Usance;  Notice  of 
Disuonoub;  PBOTEerr. 

BILL  07  LADIKO.  This  is  a  document 
which  is  signed  and  delivered  by  the  ship- 
owner, or  master  as  his  agent,  to  the  ship- 
pers in  a  general  ship  on  the  goods  being 
sliipped ;  or,  speaking  more  practically, 
upon  the  goods  being  shipped,  the  mate 
gives  the  shipper  an  acknowledgment 
Siereof,  which  is  called  the  *' mate's  re- 
ceipt," and  the  shipper  takes  that  to  the^ 
broker  or  captain  of  the  ship,  who  ex- 
changes it  for  the  bill  of  lading. 

Form  of  Bill  of  Lading:— A  bill  of 
lading  is  commonly  made  out  in  parts. 
One  or  more  of  those  parts  are  sent  by  the 
dipper  to  the  consignee  of  the  goods,  one 
is  retained  by  the  shipper  in  his  own  cus- 
tody, and  another  is  given  to  the  master, 
shipowner,  or  captain.  The  bill,  after 
mentioning  the  shipping  of  the  goods  in 
good  order  and  conaition,  and  their  desti- 
nation, undertakes  to  deliver  same  in  like 
order  and  condition  to  the  consignee  or  his 
assigns,  upon  payment  by  the  latter  of  the 
agreed  freight. 

IncidenU  of  BiU  of  Lading : — A  bill  of 
lading  may  be  indorsed,  and  thereafter, 
upon  being  delivered,  it  passes  to  the  in- 
dorsee the  property  in  the  goods  to  which 
it  relates ;  and  since  the  Act  18  &  19  Vict. 
c.  Ill,  the  indorsee  may  sue  thereon  in  his 
own  name,  and  not,  as  heretofore,  in  the 
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name  of  the  indorser  only.  The  actual 
holder  of  a  bill  of  lading,  although  in- 
solvent, may  even  defeat  by  a  band  fide  in- 
dorsement, accompanied  with  delivery  of 
the  bill  of  lading,  the  right  of  the  un- 
paid consignor  or  vendor  to  stop  the  goods 
in  tranntu;  and  for  this  purpose  it  is 
not  material  that  the  indorsee  knows  that 
the  consignor  has  not  been  paid  for  the 
goods  in  money,  if  he  does  not  know 
that  the  consignee  is  insolvent,  oi  that 
the  bills  given  in  payment  are  bad  (Cum- 
ing V.  jBrotim,  9  East,  506).  No  property, 
however,  passes  by  the  Indorsement  if  there 
LB  Araud  in  the  transfer,  or  if  tliere  is  notice 
by  the  previous  indorsement  that  the  earlier 
transfer  is  conditional  only,  or  if  the  in- 
dorsee knows  of  the  insolvency  of  the  con- 
signee (  Vertue  v.  Jewell,  4  Camp.  31).  Nor 
can  the  bond  fide  indorsee  for  value  inter- 
fere bv  virtue  of  the  indorsement  to  him 
with  the  stoppage  in  transituj  if  the  person 
through  whom  the  bill  of  lading  came  to 
him  had  no  authority  from  the  2iipper  or 
consignee  to  put  it  in  circulation  (Gurney 
▼.  Behrend,  8  £.  &  K  622),  the  bill  of 
lading  being  in  this  respect  like  an  over- 
due bill  of  exchange.  And  it  is  expressly 
provided  by  the  18  &  19  Vict  c.  Ill,  s.  2, 
that  the  extension  which  tliat  Act  gives  to 
the  rights  and  liabilities  of  the  indorsee 
shall  not  affect  in  any  way  the  right  of 
stoppage  t'fi  transitu.  Where  the  bill  of 
lading  is  negotiated  by  way  of  pledge,  the 
light  to  stop  in  tramitu  may  be  gone  at 
Law  (and  the  better  opinion  seems  that  it 
in) ;  but  it  remains  in  £quity,  subject  to 
the  pledgee's  rights  in  cespect  of  his  spe- 
cific advance.  In  re  Weetsinthus,  5  B.  & 
Ad.  817. 

A  bill  of  lading,  after  indorsement,  is 
countermandable  before  actual  delivery 
thereof  or  of  the  goods  to  the  indorsee ; 
but,  after  an  indorsement  and  delivery  of 
the  bill  of  lading  and  invoice  of  the  goods 
as  a  security  against  bills  which  are  to  be 
drawn  by  the  indorsers  on  the  indorsees, 
the  indorsers  cannot,  after  having  obtained 
the  acceptances,  and  whilst  the  txdance  of 
accounts  is  in  favour  of  the  indorsees, 
countermand  the  delivery  of  the  goods, 
and  the  master  of  a  ship  would  be  liable 
in  trover  if  he  acted  under  any  such  order 
(HaiUe  V.  Smith,  1  B.  &  P.  563).  But, 
eemble,  it  would  bo  otherwise  if  the  balance 
of  accounts  were  the  other  way. 

BILL  OF  lODDLIflBX.  A  species  of 
process  by  which  actions  were  formerly  com- 
menced in  the  Court  of  Queen's  Bench.  It 
was  a  kind  of  precept  directed  to  the  sheriff 
of  the  county,  commanding  him  to  take 
the  body  of  the  defendant  and  have  it,  on 
a  certain  day  therein-mentioned,  in  Court, 
wheresoever  the  lord  the  king  should  be 
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in  England  (Boote's  Sui^  at  Law,  38). 
This  mode  of  proceeding  was  abolished  by 
the  Uniformity  of  Process  Act,  2  Will.  4, 
c.  39. 

BILL  OF  PEACE.  These  are  bills  in  the 
nature  of  bills  quia  timet  (which  title  Me), 
but  which  arc  most  commonly  brought  after 
the  right  has  been  tried  at  Law.  The 
bill  is  brought  for  the  purpose  of  establish- 
ing and  perpetuating  a  right  claimed  by 
the  plaintiff,  the  right  being  of  a  nature  to 
be  controverted  by  different  persons,  at 
different  times,  and  by  different  actions. 
The  design  of  the  bill  is  to  secure  repose 
from  perpetual  litigation,  or  the  fear 
thereof,  and  is  justified  by  the  doctrine 
of  public  policy  that  there'  should  be  an 
end  to  litigation.  Thus,  the  lord  of  a 
manor  may  bring  such  a  oill  against  his 
tenants  in  regard  of  an  encroachment: 
and  see  Sheffield  Waterworks  Co,  v.  Yeo- 
mans,  L.  K.  2  Gh.  App.  8,  and  compare 
JSarl  of  Bath  v.  Shenoin,  Free.  Ch.  26. 

BILL    07    RIOHTB.       The    statute    I 
Will.  &  Mary,  stat.  2,  c.  2,  is  so  termed 
because    it  declares  the    true    rights   of 
Dritish  subjects.    The  short  contents  of  it 
are  as  follows :  After  reciting  the  various 
unconstitutional  and  illegal  acts  of  the  pre- 
ceding Stuart  reigns,  it  goes  on  to  enact  as 
follows : — 
(L)  The  suspending  power,  when   ex- 
ercised by  the  Crown  without  the 
assent  of  Parliament  is  illegal ; 
(2.)  The  dispensing  power,  as  of  late 

exercised^  is  illegal ; 
(3.)  Levying  money  by  prerogative  is 

illegal  ; 
(4.)  The  subjects  have  a  right  to  petition 
the  Grown,  and  all  commitments 
for  so  petitioning  are  illegal ; 
(5.)  Raising  or  maintaining  a  stamding 
army  within  the  kingdom  in  time 
of  peace  is  illegal,  if  done  without 
the  assent  of  Parliament ; 
(G.)  Freedom  of  speech  in   Parliament 

secured;  and 
(7.)  Excessive  bail,  excessive  fines,  &c., 
&C.,  discouraged. 

BILL  07  BALE.  Is  an  instrument 
whereby  one  person  called  the  assignor 
assigns,  or  purports  to  assign,  to  another 
I>eraon  called  the  assignee,  personal  pro- 
perty or  chattels,  either  conditionally,  i.e., 
by  way  of  mortgage,  or  absolutely,  i.e.,  by 
way  of  sale  or  gift  outright.    See  titles 

ASSIGNMSNT       OF     FeBSOMAL      PbOPEBTT  ; 

fjf^TtfVlg  V  A  Vf!lgR 

Under  the  Bills  of  Sale  Act,  1854(17 
&  18  Vict.  c.  56),  every  bill  of  sale  requires 
to  be  registered  within  twenty-one  days 
from  the  making  thereof,  otherwise  the 
hame  is  void  as  against  execution  creditors, 
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the  trustee  in  bankruptcy,  and  others.  Un- 
der the  Amendment  Act,  1866  (29  &  30  Vict, 
c.  96),  it  requires  to  be  re-registered  every 
five  years.  And  even  then,  without  pos- 
sesion taken  prior  to  an  act  of  bankruptcy, 
it  is  void  as  against  the  trustee  in  bank- 
ruptcy. Badger  v.  Shaw,  2  El.  A  El.  472, 
following  Stanafield  v.  Cvbitt,  27  L.  J.  (Gh.) 
266.  ^      ' 

This  strictness  of  the  law  is  due  to  the 
fact,  that  fictitious  bills  of  sale  are  often 
given  for  the  purpose  of  effectuating  a  fraud. 
In  Edwards  v.  Harben(2  T.  R.  587),  following 
Twyne^s  Case  (1  8m.  L.  G.  1),  the  retention 
of  possession  by  the  maker  was  accepted 
as  un  index  of  fraud,  llie  bill  of  sale  is, 
however,  in  all  cases  good  as  between  the 
parties.    Bessey  v.  Windham,  6  Q.  B.  166. 

BILL,  PABLIAKEHTABY.  A  parlia- 
mentary bill  has  been  described  as  tlie 
**  draft  or  skeleton  of  a  statute."  Bills  are 
divided  into  two  classes,  viz.,  public  and 
private  bills.  The  former  are  such  as  in- 
volve the  interests  of  the  public  at  large,  and 
when  passed  by  all  the  three  branches  of  the 
Legislature,  become  a  portion  of  the  public 
statutes  of  the  realm ;  the  latter  are  such 
as  have  reference  to  the  interests  of  private 
individuals,  and  are  frequently  introduced 
to  enable  them  to  undertake  works  of 
public  utility  at  their  own  risk ;  such,  for 
instance,  are  the  various  bills  introduced 
for  the  purpose  of  establishing  railway  com- 
panies :  such  also  are  those  of  naturaliza- 
tion, for  change  of  name,  for  divorce,  &c. 
See  May's  Treatise  on  Pari,  although  all, 
or  the  maiority,  of  these  latter  purposes,  are 
now  partly  acoomplibhed  in  virtue  of  public 
or  general  statutes,  see  Lands  Glauses  Gon- 
solidation  Act,  1845,  &c, 

BILL  07  PABHOULABS.  A  bill  of  par- 
ticulars,  or,  as  it  is  frequently  termed,  a  par- 
ticular of  plaintiff's  demand,  is  a  statement 
in  writing  of  what  the  plaintiff  seeks  to 
recover  in  his  action.  Its  object  is  to  fur- 
nish the  defendant  with  a  better  or  more 
specific  statement  of  the  plaintiffs  cause  of 
action  than  is  to  be  collected  from  the 
declaration  or  summons.  The  bill  of  par- 
ticulars "  differs  from  the  declaration,  inas- 
much as  the  one  discloses  the  nature  and 
legal  effect  of  the  plaintiff's  claim,  the  other 
its  component  ingredients."  Lush's  Pr. 
374 ;  Pylie  v.  Stevens,  6  Mee.  &  W.  814,  per 
Curiam, 

BILL  07  BEYIVOB:  See  title  KuvrvoR. 

BIBTE.  By  the  statute  6  &  7  Will.  4, 
c.  86,  it  is  provided  that  the  certified  copies 
of  entries,  purporting  to  be  sealed  with  the 
seal  of  the  Registrar-Generals  oflSce,  shall 
be  evidence  of  the  birth  [death,  or  mar- 
riage], to  which  the  eauie  relates,  without 
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any  further  or  other  proof  of  snch  entry. 
An  affidavit  of  identity  mnst,  howeyer,  ao- 
oompany  the  extract  as  proof  of  the  birth 
[death,  or  marriage].  Farkin§ony .FtuncU^ 
15  Sim.  160. 

In  criminal  law,  the  concealment  of  a 
birth  is,  under  24  k  25  Vict.  o.  100,  8.  60, 
a  misdemeanour ;  and  as  such  is  punish- 
able with  imprisonment  for  any  term  not 
exceeding  two  years  .with  or  without  hard 
labour. 

BIBHOP.  A  dignitary  of  the  church 
who  has  episcopal  jurisdiction  within  his 
diocese,  but  which  jurisdiction  he  com- 
monly exercises  through  his  chancellor  or 
conmiissary. 

See    titles    EcGLBSiAsnoAL   Courts; 
Abchbishop. 

BLASPHXMT.  To  revile  at  or  to  deny 
the  truth  of  Christianity  as  by  law  esta- 
blished is  a  blasphemy,  and  as  buch  is  pun- 
ishable by  the  common  law.  Under  the  stat. 
9  &  10  Will  3, 0. 32,  cited  in  the  Stats.  Rev. 
as  9  Will.  3,  0.  35,  any  professed  Christian 
who  denies  the  Holy  Trinity,  or  generally 
the  Christian  religion,  ma^  m  indicted  for 
the  same,  and  upon  conviction  is  liable  to 
be  deprived  of  office  and  incapacitated  for 
holding  ftiture  office;  but  the  prosecution 
requires  to  be  commenoed  within  four  days 
of  the  blasphemy  spoken ;  and  is  to  be  de- 
sisted from,  and  all  the  penaltieB  are  to  be 
removed,  upon  the  defendant's  renunciation 
of  his  heretical  opinions. 

BUKXADX.  A  blockade  in  law  must 
be  an  actual  or  effective  blockade,  and  not  a 
paper  blockade  merely  ;  in  other  words,  a 
port  is  blockaded  when  a  squadron  ia  in  the 
vicinity  of  it  for  the  purpose  of  preventing 
ingress  into  and  egress  from  it,  and  not  when 
it  is  merely  declc^ed  to  be  under  blockade. 
A  violation  of  blockade  requires  three 
things—  (1.)  That  the  blockade  be  effective ; 
(2.)  That  the  accused  had  notice  thereof; 
and  (3.),  That  he  made  ingress  or  egress 
in  disregard  of  the  blockade. 

BOASOnrO-EOUBX.  The  keeper  of 
such  a  house  is  bound  to  take  ordinary  care 
of  the  goods  of  his  guest  therein,  and  will  be 
liable  for  negligence  occasioning  loss  (Pan- 
eey  v.  Richardaon,  2  El.  &  Bl.  144) ;  but  his 
liability  U  not  so  extreme  as  that  of  an  inn- 
keeper {Holden  v.  Sofdby,  8  W.  R.  438).  A 
contract  for  board  and  lodging  is  not  a  con- 
tract regardiug  land  within  the  meaning  of 
the  Statute  of  Frauds.  Wright  v.  Stavart, 
8  W.  R.  413. 

BOABJ)  OF  HEALTH.  Under  the  stats. 
11  &  12  Vict.  c.  63  {PMie  Health  Aety 
1848).  21  &  22  Vict.  c.  98  (LoooZ  Govern- 
ment  Act,  1858),  and  other  Acts  amending 
same,  local  boards  are  constituted  for  the 
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better  securing  the  public  health,  and  who 
for  that  purpose  exercise  certain  powers 
as  to  sewers,  drains,  buildings,  slaughter- 
houses, &c. 

BOABJ)  07  TBABB.  One  of  the  admi- 
nistrative departments  of  the  Government, 
constituted  by  the  Acts  22  Geo.  3,  o.  82, 
and  24  &  25  Vict.  co.  45  &  47,  and  possess- 
ing under  various  statutes  a  very  general 
jurisdiction  and  superintendence  Ofer  rail- 
ways, merchant  shipping  and  seamen,  har- 
bours, fisheries,  &c, 

BOABB  OP  WOBK&  The  name  of  a 
board  of  officers  appointed  for  the  better 
local  management  of  the  metropolis.  They 
have  the  care  and  management  of  all 
grounds  and  gardens  dedicated  to  the  use  of 
the  inhabitants  in  the  metropolis ;  also,  the 
superintendence  of  tlie  drainage ;  also,  the 
rogulation  of  the  street  traffic,  and  gene- 
laily  of  the  buildings  of  the  metropolis. 

BOGXLABD  (Sax.  for  booklandV  An 
inheritance  or  possession  held  by  Ihe  evi- 
dence of  written  imitruments.  It  was  one 
of  the  titles  bv  which  the  English  Saxons 
held  their  lands,  and,  bein^  always  in  writ- 
ing, was  hence  called  bockland,  which  sig- 
nifies terram  oodieillariam,  or  Itbrariam^ 
deed  land  or  charter  land.  It  was  the  same 
as  aUodium^  being  descendible  accordiug  to 
the  common  course  of  nature  and  nations, 
and  devisable  by  will.  This  species  of 
inheritance  was  usually  possessed  by  the 
thanes  or  nobles.    Spelman  on  Feuds. 

BOHA  HOTABUJA.  Such  goods  as  a 
party  dying  had  in  another  diocese  than  that 
wherein  he  died,  and  as  amounted  at  the 
least  to  £5,  which,  whoever  had,  must  have 
had  his  will  proved  before  the  arohbishop 
of  that  province,  unless,  by  composition  or 
custom,  other  dioceses  were  authorized  to 
do  it,  where  bona  notabUia  were  rated  at  a 
greater  sum.  If,  however,  a  person  hap- 
pened to  die  in  another  diocese  than  that 
wherein  he  lived,  while  on  a  ioumey,  what 
he  had  about  him  of  the  value  of  £5  was 
not  bona  notabilia.  Book  of  Canons,  1  Jac 
Can.  92,  93 ;  Cunningham.  But  now  un- 
der the  Court  of  Probate  Act,  1857  (20  & 
21  Vict.  c.  77),  ss.  3-4,  the  distinction  of 
goods  as  bona  notahiUa  has  been  abolished. 
1  Wms.  Exors.  279-280. 

BOHA  VACANTIA.  Goods  in  which  no 
one  claims  a  property  but  the  king ;  such  as 
royal  fish,  shipwrecks,  treasure  trove,  waifs, 
strays,  &c.  Wliere  a  person  dies  possessed 
of  personal  property,  intestate,  and  leavine 
no  next  of  kin,  the  Crown  becomes  entitled 
upon  office  found  to  all  such  property.  This 
title  of  the  Crown  is  in  virtue  of  its  prero- 
gative, and  in  this  respect  differs  from  the 
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title    of   the  Grown  to  land  by  escheat. 
See  MiddUtfm  v.  Spie&r,  1  Bro.  C.  0.  201 ; 
Burgeu  v.  Wheate,  1  Eden,  177. 

BOHD.  Is  a  contract  by  specialty  to  pay 
a  certain  sum  of  money.  It  id  either  siugle, 
i.e.,  simple,  in  wliich  case  the  money  is  ab- 
solutely to  be  paid ;  or  double,  «.«.,  condi- 
tional, in  which  case  the  money  is  only 
conditionally  payable,  and  ceases  to  be  pay- 
able or  becomes  absolutely  payable  accord- 
ing to  the  event  which  is  expressed  in  the 
condition.  If  the  condition  is  entire  and 
unlawful,  the  bond  is  void  (Coilin»  v.  Blan- 
tertiy  1  8m.  L.  C.  325)  ;  but  if  the  condition 
is  severable,  and  part  of  it  is  good,  the 
bond  is  valid  to  that  extent  (Yale  v.  Sex 
(in  error),  6  Bro.  P.  C.  61).  In  the  case  of 
alternative  conditions,  if  one  becomes  im- 
possible, the  other,  as  a  general  rule,  be- 
comes absolute  (Da  Costa  v.  Davis,  1  B.  & 
P.  242).  The  chief  varieties  of  bonds  are 
the  following : — Bonds  of  Indemnity,  Post 
Obit  Bonds,  Voluntary  Bonds,  Administra- 
tion Bonds,  Bail  Bonds,  Bottomry  Bonds, 
Debentures,  Guaranties,  Bepleyin  Bonds, 
Bonds  in  Bestraint  of  Trade,  Resignation 
Bonds,  and  Lloyd's  Bonds,  most  of  which 
will  be  found  explained  under  the  appro- 
priate titles. 

See  also  title  Obligation. 

BOBOTTOH :  See  title  Repbesemtation. 

BOBOirOH  INOLXSH.  The  custom 
which  prevails  in  certain  ancient  boroughs 
and  copyhold  manors,  of  lands  descending 
to  the  youngest  son  instead  of  to  the 
eldest.  The  reason  of  this  custom  seems 
to  be,  that  in  these  boroughs  people  chiefly 
maintain  and  support  themsdves  by  trade 
and  industry ;  and  the  elder  children,  being 
provided  for  out  of  their  other's  goods,  and 
introduced  into  his  trade  in  his  lifetime, 
were  able  to  subsist  of  themselves  without 
any  land  provision,  and  therefore  the 
land  descended  to  the  youngest  son,  he 
being  in  most  danger  of  being  left  desti- 
tute. It  is  called  borough  English,  be- 
cause, as  some  hold,  it  mrst  prevailed  in 
England.  Unlilze  Gavelkind,  the  mode  of 
descent  in  borough  English  is  confined  to 
lineal  descendants,  and  does  not  extend  to 
collaterals. 

See  titles  Gavelkikd  ;  Tencbes. 

BOTTOMBT.  Is  in  the  nature  of  a 
mortgage  of  a  ship,  when  the  owner  takes 
up  money  upon  it  to  enable  him  to  carry 
on  his  voyage,  and  pledges  the  keel  or 
bottom  of  the  ship  (partem  pro  toto),  as  a 
security  for  the  repayment  thereof.  In 
which  case  it  is  understood,  that  if  the 
ship  be  lost,  the  lender  loses  also  his  whole 
money ;  but  if  it  return  in  safety,  then  he 
shall  receive  bock  his  principal,  and  also 
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the  premium  or  interest  agreed  upon,  how- 
ever it  may  exceed  what  was  once  the  legal 
rate  of  interest.  And  this  is  allowed  to 
be  a  valid  contract  in  all  trading  nations, 
for  the  benefit  of  commerce,  and  by  reason 
of  the  extraordinary  hazard  run  by  the 
lender;  and  in  this  case,  the  ship  and 
tackle,  if  brought  home,  are  answerable 
(as  wdl  as  the  person  of  the  borrower)  for 
money  lent.    Park  on  Insurance. 

See  also  titles  BESPOimxzrnA;  Shif- 
piNa. 

BOirOET  AKB  SOLD  KOTES.  These 
are  the  notes  which  a  broker  of  stock  or 
goods  sends  respectively  to  the  vendor  and 
purchaser  for  whom  he  has  been  engaged 
m  the  particular  sale.  They  furnish  the 
evidence  of  the  contract,  and,  if  they 
agree,  bind  the  principals,  the  broker 
having  authority  to  sign  for  both.  Fisenden 
V.  Levy,  3  F.  &  F.  477. 

BOUNDABIBa  The  boundaries  of 
boroughs  are  at  present  regulated  by  the 
stats.  2  &  3  WiU.  4,  c.  64,  and  6  &  7  Will.  4, 
c.  103.  Upon  a  question  of  boundaries, 
evidence  of  reputation,  although  in  the 
nature  of  hearsay,  is  receivable. 
See  title  Heabsat  Evidence. 

BOUBSE  DE  OOMMEBOE.  In  French 
law,  is  an  aggregation  sanctioned  by  Go- 
vernment of  merchants,  captains  of  vessels, 
exchange-agents,  and  courtiers,  the  two 
latter  being  nominated  by  the  Government 
in  each  city  which  has  a  bourse, 

BBAWLIKO.  Under  the  27  Geo.  3,  c. 
44,  any  suit  for  this  offence  was  to  be 
brought  in  the  Ecclesiastical  Gourt  within 
eight  months ;  but  under  the  stai  23  &  24 
Vict.  c.  82,  the  Ecclesiastical  Courts  were 
deprived  of  all  their  jurisdiction  in  the 
matter  in  the  case  of  lay  persons,  and  the 
justices  of  the  peace  were  invested  with 
authority  to  punish  the  offence  as  a  misde^ 
meanour. 

BBEACE  OF  FBIVILEOE.  A  breach 
of  privilege  is  a  contempt  of  the  High 
Court  of  Parliament,  whether  relating  to 
the  House  of  Lords  or  to  the  House  of 
Commons.  Both  branches  of  the  Legis- 
lature act  on  the  same  grounds,  lx>th 
declare  what  are  and  what  are  not  breaches 
of  their  privileges,  when  the  question  is 
raised,  and  both  punish,  by  commitment 
or  otherwise,  as  the  Courts  of  Law  and 
Equity  do  for  contempt  of  0>urt.  Re- 
sistance to  the  o£3cer8  of  the  Houses  of 
Parliament  has,  in  almost  all  cases,  been 
treated  as  a  breach  of  the  privileges  of 
Parliament.  The  presence  of  strangers  is 
a  breach  of  privilege,  thongh  permitted  on 
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sufferance;  and,  fonnerly,  to  take  a  note 
of  any  of  the  proceedings  was  a  high  act 
of  contempt,  although  now  the  represen- 
tatives of  the  newspaper  press  are  not  only 
allowed  to  be  present  for  that  purpose,  but 
have  a  gallery  to  themselves  in  each 
House,  and  every  accommodation  afforded 
them  which  the  courtesy  of  the  chief  officers 
of  both  can  render. 

See  title  Pbivilegbs  of  Pablukent. 

BREACH  07  PSOKISS  07  XABBIAOE. 

Under  the  stat.  14  &  15  Vict.  o.  99,  render- 
ing the  parties  to  a  civil  action  competent  to 
give  evidence,  the  parties  to  a  breach  of 
promise  case  were  expressly  left  to  remain 
incompetent ;  but  under  the  stat  32  &  33 
Vict.  c.  68,  that  incompetency  has  been 
removed. 

In  Sch.  B.  to  0.  L.  P.  Act,  1852,  the  fol- 
lowing simple  form  of  count  is  given : — 

That  the  plaintiff  and  defendant  agreed 
to  marry  one  another,  and  a  reasonable 
time  for  such  marriage  has  elapsed,  and 
the  plaintiff  has  always  been  ready  and 
willing  to  marry  the  defendant,  yet  the 
defendant  has  neglected  and  refused  to 
marry  the  plaintiff.    (No.  19.) 

It  is  a  defence  to  an  action  of  this  sort, 
that  the  defendant  has  since  his  promise 
discovered  the  plaintiff  to  be  unchaste 
i  Irving  v.  Oreenu)ood,  1  0.  &  P.  350),  or  to 
have  had  a  bastard  by  some  one  (  Young  v. 
Murphy,  3  Bing.  N.  0. 54),  although  ten  or 
more  years  ago. 

BBIBEBT.  The  crime  of  ofifering  any 
undue  reward  or  remuneration  to  any  public 
officer  of  the  Grown,  or  other  person  en- 
trusted with  a  public  duty,  with  a  view  to 
influence  his  behaviour  in  the  discharge 
of  his  duty.  The  taking  such  reward  is 
as  much  bribery  as  the  offering  it.  It  also 
sometimes  signifies  the  taking  or  giving  a 
reward  for  public  office.  The  offence  is 
not  confined,  as  some  have  supposed,  to 
judicial  officers.  Bribery  at  elections 
vitiates  the  same.  See  stat.  31  &  32  Vict, 
c.  125  (Parliamentary  Elections  Act,  1868). 

BB0XSB8.  These  are  agents  of  various 
kinds,  but  principally  agents  on  the  Stock 
Exchange.  By  the  stat.  6  Anne,  c.  16,  a 
broker  on  the  Stock  Exchange  is  required 
to  be  admitted  by  the  Oourt  of  the  Lord 
Mayor  and  Aldermen,  and  to  pay  40s. 
yearly  for  the  use  of  the  City,  under  a 
penalty  of  £25,  increased  by  the  stat 
57  Geo.  3,  o.  Ix.  (local  and  personal)  to 
£100.  But  under  the  stat  33  &  34  Vict, 
c.  60  (London  Brokers  Relief  Act  1870), 
the  jurisdiction  of  the  CJourt  of  Aldermen 
over  brokers  has  been  made  to  cease, 
saving  existing  rights;  and  brokers  guilty 
of  a  fraud  are  disqualified  from  aci&g  as 
brokers.    It  is  the  duty  of  a  broker  of  the 
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City  of  London  to  charge  his  principal 
only  with  the  cost  price  of  articles  pur- 
chased by  him,  in  addition  to  his  com- 
mission. Procter  v.  Brain,  2  M.  &  P.  284. 
See  also  titles  Jobbsb  ;  Faotob. 

BBOTHXL.  The  statutes  for  the  repres- 
sion or  regulation  of  hounes  of  this  charac- 
ter are  25  Geo.  2.  c.  36,  28  Geo.  3,  o.  19, 
and  58  Geo.  3,  o.  70.  Any  inhabitant  of 
the  parish  may  give  information  thereof 
to  the  parish  constable,  and  the  overseers 
of  the  parish  are  to  pay  to  the  informant 
upon  conviction  a  reward  of  £10. 

BTJGOZBT  :  See  title  Sodoht. 

BUHDIKO  SOCIETT.  a  benefit  building 
society  is  constituted  upon  its  adoption  of 
the  rules  prescribed  by  the  stats.  6  &  7 
WUl.  4,  0.  32,  and  12  &  13  Vict  o.  106,  and 
which  rules  must  be  certified.  It  is  within 
the  jurisdiction  of  the  Court  of  Chancery 
under  the  Companies  Act,  1862,  as  to 
winding  up  (In  re  Midland  Couniiee  Bene- 
fit Burning  Society,  13  W.  B.  399) ;  but 
not  within'  the  provisions  of  the  Acts  re- 
gulating friendly  societies  or  industrial 
and  provident  societies  (25  &  26  Vict.  o. 
87). 

SnSGA0E  TSVTTBE.  Tenure  in  bur- 
gage is  described  by  Glanvil,  and  is  ex- 
pressly laid  down  by  Littleton,  to  be  but 
tenure  in  socage ;  and  it  is  whene  the  king 
or  other  person  is  lord  of  an  ancient 
borough  in  which  the  tenements  are  held 
by  a  rent  certain.  It  is,  indeed,  only  a 
kind  of  town  socage,  by  which  other  lands 
are  holden,  and  is  usually  of  a  rural 
nature.  A  borough  is  usually  disting^shed 
from  other  towns  by  the  right  of  sending 
members  to  Parliament;  and  where  the 
right  of  election  is  by  burgage  tenure,  that 
alone  is  a  proof  of  the  antiquity  of  the 
borough.  It  is,  therefore,  a  tenure  proper 
to  boroughs,  whereby  the  inhabitants,  by 
ancient  custom,  hold  their  lands  or  tene- 
ments of  the  king  or  other  lord  of  the 
borough  at  a  certain  yearly  rent  3  Bl.  82. 
See  also  title  Tenubbs. 

STTBOLABT.  A  criminal  offence  which 
consists  in  entering  a  dwelling-house  with 
intent  to  commit  any  felony  therein,  or 
being  in  such  dwelling-house  committing 
any  felony  therein,  and  in  either  case 
breaking  out  of  the  same  dwelling-house, 
in  the  ni^ht,  t.e.,  between  the  hours  of 
9  P.M.  and  6  a.m.  (24  &  25  Vict.  c.  96, 
ss.  1, 51).  The  punishment  is  penal  servi- 
tude for  life,  or  for  any  term  not  less  than 
five  years,  or  imprisonment  with  or  with- 
out hard  labour,  or  with  or  without  solitary 
confijjement,  for  any  term  not  exceeding 
two  years. 
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BUBIALS.  Burial  in  the  pariah  chnrch- 
yard  is  a  Oommon  Law  right  inheroDt  in 
the  parishioners,  only  the  mode  of  burial 
being  of  ecclesiastical  cognisance ;  and 
under  the  stat.  4  Geo.  4,  o.  52,  the  remains 
of  persons  against  whom  a  finding  of  felo 
dete  is  had,  are  to  be  privately  interred  in 
the  churchyard  of  the  parish,  but  no  Chris- 
tian rites  of  burial  are  to  be  performed 
over  them.  All  burials  require  to  be  re- 
gistered, 27  &  28  Vict.  c.  97,  extending 
the  Act  6  &  7  Will.  4,  c.  86.  Under  the 
stat.  20  &  21  Vict.  c.  81,  provision  is  made 
for  the  constitution  of  a  burial  board  in 
every  parish;  and  where  two  parishes, 
each  maintaining  its  own  poor,  are  united 
together  for  ecclesiastical  purposes,  a 
burial  board  for  the  whole  district  ap- 
pointf4  by  the  vote  of  the  vestry,  or  meet- 
ing in  the  nature  of  a  vestry,  is  properly 
constituted  (18  &19Vict.c.  118).  No  burial 
fee  is  due  at  CJommon  Law,  but  it  may  be 
due  by  custom  (Andrews  v.  Cawihom,^ 
Willes,  536),  or  (as  is  the  usual  case)  in 
virtue  of  particular  statutes. 
See  also  title  Bibths. 

BTX-LAWa  Private  laws  or  statutes 
made  for  the  government  of  any  corpora- 
tion, which  are  binding  upon  themselves, 
unless  contrary  to  the  laws  of  the  land,  in 
which  latter  case  they  are  void.  By  the 
stat.  5  &  6  Will.  4,  c.  76,  s.  1,  aU  laws, 
statutes,  and  usages  inconsistent  with  that 
Act  are  thereby  annulled  and  repealed  in 
regard  to  municipal  corporations. 


c. 


CAIXIHO  TEE  FLAIHTIF7.  It  is  usual 
for  a  plaintiff,  when  he  or  his  counsel  per- 
ceives that  he  has  not  given  evidence 
sufficient  to  maintain  his  issue,  to  be 
voluntarily  nonsuited,  or  to  withdraw  him- 
self, whereupon  the  crier  is  ordered  to  call 
the  plaintiff;  and  if  neither  he  nor  any 
body  for  him  appears,  he  is  nonsuited,  the 
jurors  are  disobarged,  the  action  is  at  an 
end,  and  the  defendant  recovers  his  costs. 
The  phrase  is  synonymous  with  nonsaiting 
the  plaintiff.  See  the  phrase  used  in  Gar. 
&  P.  351 ;  1  Car.  &  Marsh.  363. 
8ee  also  title  Non-suit. 

GAZJiB :  See  title  Companies. 

CAICFBELL'8  (LOSD)  ACT.  Under  this 
Act  (9  &  10  Vict.  c.  93),  and  the  Act 
amending  same  (27  &  28  Vict.  c.  95),  pro- 
vision is  made  for  compensating  the  fami- 
lies of  persons  killed  by  accident.  For 
the  purposes  of  these  Acts  the  death  must 
have  rented  from  the  act,  neglect,or  default 
of  the  defendant  or  his  servants,  such  act, 
neglect,  or  de&ult  being  of  a  kind  which. 


CAMPBELL'S  (LOSD)  AffT— continued, 
if  death  had  not  ensued,  would  at  Com- 
mon Law  have  entitled  the  injured  person 
to  recover  damages  in  respect  thereon  The 
action  is  for  the  benefit  of  the  wife,  hus- 
band, parent,  or  child  of  the  deceased 
person,  and  may  be  instituted  by  his  or  her 
executor  or  administrator ;  bat  in  case  the 
executor  or  administrator  does  not,  within 
six  months  of  the  death,  institute  the  neces- 
sary action,  then  any  of  the  persons  bene- 
ficially interested,  whether  legally,  or  even 
morally  only,  in  the  result  of  the  action, 
may  institute  the  same.  Under  the  Si  & 
82  Vict.  c.  119,  s.  5,  the  Board  of  Trade 
may  appoint  an  arbitrator  in  the  matter. 
The  damages  recoverable  are  strictlv  com- 
pensatory, and  nothing  is  recoverable  as  a 
eokUium. 

CAHAL8.  Are  in  general  the  property 
of  companies,  and  the  shares  in  tnem  are 

Sure  personalty  (Edwards  v.  Edtt,  6  De  G. 
I.  &  G.  74).  By  the  stat.  8  &  9  Vict.  c. 
42,  canal  companies  were  enabled  to  be- 
come carriers  on  their  canals,  or  to  lease 
the  same,  or  to  take  leases  of  other  canals ; 
and  by  the  subsequent  Act,  17  &  18  Vict. 
o.  31,  the  traffic  and  tolls  over  canals  were 
regulated.  It  seems  that,  subject  to  the 
payment  of  tolls  and  the  rules  as  to  traffic, 
the  public  have  a  right  of  using  the  canal 
(Owe  V.  Midland  By.  Co,  5  Jur.  (N.S.) 
1017) ;  and  that  a  canal  company  cannot 
grant  an  exclusive  right  to  let  boats  for 
hire  over  their  water,  so  as  to  give  the 
pantee  a  right  to  sue  a  third  party  for  the 
infringement  of  his  right  BiU  v.  Tupper, 
9  Jur.  (N.8.)  725. 

CAirCELLATIOir.  This  means  the  re- 
scission of  any  contract  or  instrument, 
whether  negotiable  or  not.  There  can  be 
no  cancellation  of  course  without  the 
intention  of  doing  so  (De  Bemardy  v. 
Harding,  8  Exch.  822).  Bonds  and  deeds 
are  cancelled  by  tearing  off  the  seals ;  but 
this  cancellation  does  not  extend  to  di- 
vesting any  estate  or  interest  which  has 
already  vested  under  the  deed.  Ward  v. 
LumUy,  29  L.  J.  (Ex.)  322. 

CAHOK  LAW.  Is  a  body  of  Roman 
Ecclesiastical  Law  compiled  from  the 
opinions  of  the  ancient  Latin  fathers,  the 
decrees  of  general  councils,  and  the  de- 
cretal epistles  and  bulls  of  the  Holy  See. 
It  was  first  digested  in  1151  by  Gratian 
into  the  Decretum  Gratianij  or  Concordia 
Discordantium  CJanonum ;  subsequently 
added  to  and  continued  by,  or  at  the  re- 
quest of  Gregory  IX.  in  1280,  in  the  De- 
cretalia  Gregorii  Noni ;  subsequently  still 
further  added  to  by  Boniface  VIII.,  in  1298, 
in  the  Sextue  Decretalium ;  afterwards  by 
Clement  v.,  in  1317.  in  the  Clementine  Con- 
ftittdione ;  and  completed  by  John  XXII. 
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in  the  Extravagnntes,  i.e.,  Riders.  In 
addition  to  the  Canon  Law  properly  bo 
called,  there  exists  also  a  large  compilation 
of  Legatine  and  Provincial  Constitutions, 
which  aro  roughly  considered  as  forming 
part  of  the  Canon  Law. 

Upon  the  Reformation  of  Relijrion  in 
England  in  the  reign  of  Henry  VIIL,  the 
authority  of  the  Pope  having  been  de- 
stroyed, all  those  canons  which  derived 
their  force  from  that  authority,  of  necessity 
ceabed  to  have  any  force  or  efficacy ;  but 
by  the  stat.  25  Henry  8,  c.  19,  which 
was  afterwards  confirmed  by  the  stat.  1 
Eliz.  c.  1 ,  such  of  the  then  existing  canons 
ns  were  not  repugnant  to  law  or  morality, 
or  to  the  King's  prerogative,  were  to  con- 
tinue in  force  until  new  canons  were  de- 
vised, which  has  never  yet  been  done. 

Upon  the  construction  of  this  statute  it 
has  been  decided  in  Cawdreift  Case  (5  Rep. 
J,  33  Eliz.),  that  not  only  the  clergy  but 
also  the  laity  were  bound  by  the  then  ex- 
isting canons;  and  in  Middleton  v.  Croft 
(2  Atk.  609),  that  the  Canons  of  1603  (and 
generally  all  canons  subsequently  made), 
never  having  been  confirmed  in  Parlia- 
ment, do  not  proprio  tfigore  bind  the  laity, 
but  the  clergy  only. 

CAHOKS  07  DE8CEHT :  See  title  De- 

80BNTB. 

CAPIAS.  Under  the  Imprisonment  for 
Debt  Act,  1869,  there  cannot  be  any  writ 
o(  capias  on  bailable  process.  But  before 
that  Act,  and  under  the  1  &  2  Vict.  c.  110, 
the  writ  of  capias  might  have  issued  after 
commencement  of  an  action  (although  not 
as  a  means  of  commencing  it),  by  leave  of 
the  judge^in  cases  where  the  cause  of  action 
amounted  to  £20,  and  the  defendant  was 
threatening  to  quit  England. 
See  also  following  titles. 

CAPIAS  AD  AUDIEHDUX  JUBICITTK. 
In  case  a  defendant  be  found  guilty  of  a 
misdemeanour  (the  trial  of  which  may,  and 
usually  does,  happen  in  his  absence),  a 
writ  00  called  is  awarded  and  issued  to 
bring  him  to  receive  his  judgment. 

CAPIAS  AD  SATIBFACIXHDirH  (in 
practice  frequently  called  shortly  a  Ca, 
Sa.).  A  writ  of  execution  which  a  plain- 
tiff takes  out  after  having  recovered  judg- 
ment against  the  defendant;  it  is  direct^ 
to  the  sheriff,  and  commands  him  to  take 
the  defendant  and  safely  keep  him,  in  order 
tiiat  he  may  have  his  body  at  Westminster 
on  a  day  mentioned  la  the  writ  to  make 
the  plaintiff  satisfaction  for  his  demand. 
See  aLao  title  Exeoutiok. 

CAPIAS  nr  wuhebhak.    a  writ 

which  lies  where  a  distress  taken  is  driven 
out  of  the  county,  so  that  the  sheriff  can- 
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not  make  delivernnce  in  replevin,  com- 
manding the  sheriff  to  take  as  many  beasts 
of  the  distrainer,  &c. 

See  also   titles  Retoxwo  Habendo; 
Writ  db  Replevin;  and  Eloign- 

MENT. 

CAPIAS  TJTLAOATTJX :  See  title  Out- 
law ky. 

CAPITA  (DISTRIBUTION  PER).    In  the 

distribution  of  the  personal  estate  of  a  per- 
son dying  intestate,  the  claimants,  or  the 
persons  who,  by  law,  are  entitled  to  such 
personal  estate,  are  said  to  tak^  per  capita 
when  they  claim  in  their  own  rights  as  in 
equal  degree  of  kindred,  in  contradistinc- 
tion to  claiming  by  right  of  representation, 
or  per  stirpes^  as  it  is  termed.  As  if  tlie 
next  of  kin  be  the  intestate's  three  brothers, 
A.,  B.,  and  C,  here  his  effects  are  divided 
into  three  equal  portions  and  distributed 
'  per  capita  J  one  to  each  ;  but  if  A.  (one  of 
thi-se  brothers)  had  been  dead  and  had  left 
three  children,  and  B.  (anotiier  of  these 
brothers)  had  been  dead  and  had  left  two  ; 
theji  the  distribution  would  have  been  by 
representation,  or  per  stirpes,  as  it  is  termed, 
and  one-third  of  the  property  would  have 
gone  to  A.'b  three  children,  another  third 
to  B.'s  two  children,  and  the  remaining 
third  to  C,  the  surviving  brother. 

CAPITAL.    The  punishment  of  death  is 
frequently  termed  capital  punishment ;  and 
those  offences  are  called  capital  offences  for 
wiiich  death  is  the  penalty  allotted  by  law. 
The  use  of  the  term  may  probably  have  arisen 
from  the  decapitation  which,  in  former 
times  was  a  common  mode  of  executing  the 
sentence  of  death,  and  which  is  prescribed 
in  some  of  the  statutes  against  traitors  evea 
now  remaining  in  force.  The  extreme  sen- 
tence of  the  law,  however,  has  for  many 
years  been  carried  into  effect  against  all 
offenders  by  hanging  them  by  the  neok. 
The  offences  which  are  still  capital  offences 
have,  by  the  humane  spirit  of  modem  le- 
gislation, been  recently  much  diminished, 
and  latterly  only  included  high  treason, 
murder,  rape,  and  unnatural  offences,  set- 
ting fire  to  any  king's  ship  or  stores,  the 
causing  injury  to  life  with  intent  to  commit 
murder,   burglary  accompanied  with   an 
attempt  at  murder,  robbery  accompanied 
with  stabbing  or  wounding,  setting  fire  to 
a  dwelling-house  any  person  being  therein, 
setting  fire  to  or  otherwise  destroying  ships 
with  intent  to  murder  any  person,  exhibit- 
ing false  lights  with  intent  to  bring  ships 
into  danger,  piracy  accompanied  by  stab- 
bing, and  riotous  destruction  of  buildings. 
Stew.  Bl.  128,  n.  {h).    But  at  the  present 
day,  the  only  capital  offences  punishable 
with  death  are  treason  and  murder,   all 
other  offences  formerly  capital  beings  now 
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punishable  with  peiud  servitude  for  life  or 
years,  or  some  term  of  imprisonment. 

CAFnOK  {eaptio\  This  word  has  seve- 
ral significations,  yfheu.  used  with  reference 
to  an  indictment,  it  signifies  the  style  or 
preamble  or  commencement  of  the  indict- 
ment ;  when  used  with  reference  to  a  com- 
mission it  signifies  the  certificate  to  which 
the  commissioners'  names  are  subscribed, 
declaring  when  and  where  it  was  executed. 
The  act  of  arresting  a  man  is  also  termed 
a  caption.  Bum's  Just.  tit.  Indictment; 
Cunningham. 

CAFtTT  BABOnUB.  The  castle  or  chief 
seat  of  a  noblemun,  which,  if  thtre  be  no 
son,  must  not  be  divided  amongst  tlie 
daughters  as  in  the  case  of  lands,  but  de- 
scends to  the  eldest  daughter.    Gowel. 

CABKALLT  KHOWIHO :  See  tiUes  As- 
DUOTfON;  Bugoebt;  Bapb;  Bodoht. 

CARRIEB.  A  common  carrier  is  one 
who  undertakes  to  transport  from  place  to 
place  for  hire  the  goods  of  such  persons  as 
think  fit  to  employ  him  {Palmer  v.  Grand 
Junction  By.  Co,,  4  M.  &  W.  749).  Such 
is  a  proprietor  of  waggons,  barges,  lighters, 
merchant  ships,  or  other  instruments  for 
the  public  conveyance  of  goods  (1  Smith's 
L.  C.  in  notes  to  Cogg»  v.  Bernard,  101). 
A  person  who  conveys  passengers  only  is 
not  a  commun  carrier  {Aaton  v.  Beaven,  2 
Esp.  533;  Cliristie  v.  Griggs,  2  Camp.  79). 
The  liability  of  carriers  is  limited  by  11 
Geo.  4  &  1  Will.  4,  c.  08,  provided  they  have 
put  up  notices  as  required  by  the  Act,  and 
such  notices  have  come  to  tlic  knowledge 
of  their  customer.  Kerr  v.  WiUan,  G  M.  & 
8.  150. 

See  also  title  Batlhent. 

CABBYIKO  COSTS.  A  verdict  is  &aid  to 
carry  costs  when  the  party  for  wliom  the 
verdict  is  given  becomes  entitled  to  the 
liayment  of  his  costs  ns  incident  to  such 
verdict  Where  the  damages  given  by  a 
verdict  are  under  forty  shillings,  the  party 
obtaining  such  verdict  is  usually  not 
eutitled  to  his  costs,  and  such  a  verdict  is 
therefore  said  not  to  carry  costs;  but  the 
judge  may  certify  for  coats. 

CABTA  D£  FOBESTA.  A  charUr  of  the 
forest  (confirnied  in  Parliament,  9  Hen.  3), 
by  which  many  forests  unlawfully  made, 
or  ut  least  any  precincts  a<ided  by  unlaw- 
ful encroachments,  were  di*iffurej.ted.  3 
HaUam's  Mid,  Ag.  222 ;  Keeves,  254. 

CASE,  SPECIAL.   See  title  Special  Case. 

CASH  KOTE.  Is  simply  a  bank-note  of 
a  provincial  bank  or  of  the  Bank  of  Eng- 
land.  It  is  considered  as  ca.^^h  for  all  pur- 
poses, a  Bank  of  EugLind  note  being,  since 
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3  &  4  Will.  4, 0, 98,  s.  6,  a  legal  tender  even 
for  all  sums  above  £5,  excepting  of  course 
at  the  Bank  of  England  itself  or  its  branch 
banks. 

GASSETUB  BREVE.  A  judgment  is  so 
termed  because  it  commands  the  plaintiff's 
writ  to  be  quashed.  An  entry  of  a  eateetur 
breve  is  usually  made  by  the  plaintiff  in 
an  action  after  the  defendant  has  pleaded  a 
plea  in  abatement  which  the  plaintiff  is 
unable  to  answer,  and  therefore  wishes  his 
informal  writ  to  be  quashed,  in  order  that 
he  may  sue  out  a  better.  See  Tidd's 
Forms ;  3  Chit.  Plead.  1063,  6th  ed. 

CASU  COHSDOLI.  A  writ  of  entry 
granted  where  a  tenant  by  the  curtesy  or 
tenant  for  life  aliens,  in  fee  or  in  tail,  or  for 
another's  life.  It  is  brought  by  the  person 
entitled  to  the  reversion  against  the  party 
to  whom  such  tenant  has  so  aliened  to  his 
prejudice.  It  derives  its  name  from  the 
circumstince  of  the  clerks  in  Chancery 
having  by  common  consent  framed  it  after 
the  likeness  of  a  writ  termed  ca^ni  promw, 
in  pursuance  of  the  authority  given  them 
by  the  statute,  13  Kdw.  1,  and  which  also 
empowers  them  to  frame  new  forms  of  writs 
(as  much  like  the  former  as  possible) 
whenever  any  new  case  arises  in  Chancery 
resembling  a  previous  one,  yet  not  adapt<  d 
to  any  of  the  writs  then  in  existence.  Lee 
T^srmes  de  la  Ley. 

CASUAL  EJECTOB.  The  nominal  de- 
fendant, Richard  Koe,  in  un  action  of 
ejectment  is  so  called,  because  by  a  legal 
fiction  he  is  supposetl  casually,  or  by  acci- 
dent, to  come  n|ion  the  land  or  premises 
and  turn  out  the  lawful  possessors.  See 
also  title  EIjectment. 

CATTLE.  Sellini^  disetised  cattle  is  a 
misdemeanour,  if  they  are  intended  to  he 
forthwith  slaughtered  lor  meat ;  and  selling 
diseased  cattle  to  a  cattle-rearer,  witti 
knowledge  of  the  contagions  character  of 
the  disease  is  a  tort,  for  which  the  purchaser 
may  recover  full  damages  from  the  veu' 
doT  (Mullet  V.  Mason,  1.  R.  1  C.  P.  .^)59). 
There  are  also  the  following  Acts  reflating 
the  treatment  of  cattle  afflicted  with  con- 
tagious discBses  : — 29  &  30  Vict.  oc.  2,  5, 
15  ;  30  &  31  Vict.  cc.  35, 125  ;  32  &  33  Vict. 
c.  70. 

CATmOHE  ADMITTEKDA  A  writ 
which  lies  against  a  bishop  for  holding  an 
excommunicated  person  in  prison  for  his 
coutomi)t,  notwithstanding  his  having  of- 
fered sufficient  pledges  to  obey  tlie  orders 
of  the  holy  church  for  the  future.    Cowel. 

CAUnOKVEMENT.     In  French  law  is 
the  bi'coming  swdy  in  Knglish  law. 
See  title  SiBETYsiiir. 
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CAVEAT.  A  process  formerly  used  in 
the  Spiritual  Court  and  now  used  in  the 
Court  of  Probate,  to  prevent  or  stay  the 
proving  of  a  will,  or  the  granting  of  ad- 
minijitration.  When  a  caveat  is  entered 
against  proving  a  will,  or  granting  adminis- 
tration, a  suit  usually  follows  to  determine 
either  the  validity  of  the  testament,  or  who 
has  a  right  to  administer.  This  claim  or  ob- 
struction by  the  adverse  party  is  an  injury 
to  the  party  entitled,  and  as  such  is  re- 
medied by  the  sentence  of  the  Court  of 
Probate  either  by  establishing  the  will  or 
granting  the  administration.  A  caveat 
may  also  be  lodged  in  the  Court  of  Chan- 
cery against  inroUing  a  decree  which  it  is 
intended  to  appeal  to  the  Lords  Justices  in 
Full  Court,  inasmuch  as  after  inrolment 
the  only  appeal  is  to  the  House  of  Lords. 
But  since  the  Judicature  Act,  1873,  this 
distinction  is  probably  of  less  importance. 

CAVEAT  EMPTOB  (Jet  the  buyer  beware). 
A  maxim  of  law  applicable  to  the  sale  of 
goods  and  chattels,  under  or  according  to 
wliich  a  vendor  is  not  bound  to  answer  for 
the  goodness  of  the  wares  he  sells,  unless 
he  expressly  vxirranU  them  to  be  sound 
and  good,  or  unless  he  knows  them  to  be 
otherwise,  and  uses  any  art  to  disguise 
them;  and  this  is  so,  although  the  price 
is  such  as  is  usually  given  for  a  sound 
commodity.  Every  affirmation,  however, 
at  the  time  of  sale,  is  a  voarranty^  if  it 
appears  to  have  been  so  intended. 

CEMETEBIES:  See  Bubials. 


CEHTfiAL  CBDOKAL  C0T7BT.  This 
Court  was  constituted  by  the  Acts  4  &  5 
Will.  4,  c.  36.  and  19  &  20  Vict.  c.  16,  for 
the  trial  of  offences  committed  in  the  Me- 
tropolis and  certain  parts  of  Essex,  Kent, 
and  Sussex  adjoining  thereto,  and  of  such 
other  offences  as  the  Court  of  Queen's 
Bench  in  term,  or  a  judge  thereof  in  vaca> 
tion,  may  direct  to  be  removed  thither, 
although  committed  out  of  the  proper  juris- 
diction of  the  Court. 

CEPI  COBFirS.  When  a  writ  of  capuu 
was  directed  to  the  sheriff  to  execute  it,  he 
was  commanded  to  return  it  within  a  cer- 
tain time,  together  with  the  manner  in 
which  he  had  executed  it  If  the  sheriff 
had  taken  the  defendant,  and  had  him  in 
custody,  he  returned  the  writ,  together  with 
an  indorsement  on  the  back  stating  that 
he  had  taken  him,  which  was  technically 
called  a  return  of  Gepi  Corpus. 

CEBTAHTTY,  IK  PLEADDTO.  The  word 
is  used  in  pleading  in  the  two  different 
senses  of  distinctness  and  particularity. 
When,  in  pleading,  it  is  said  that  the  issue 
must  be  certain,  it  means  that  it  must  be 
particular  or  specific,  as  opposed  to  undue 
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generality.    Steph.  PL  143,  4th  ed.     See 
also  Rex  v.  Home,  Cowp.  682. 

CERTIFICATE,  TBIAL  BT.  This  is  a 
mode  of  trial  now  little  in  use ;  it  is  re- 
sorted to  in  cases  where  the  fiict  in  issue 
lies  out  of  the  cognizance  of  the  Court, 
and  the  judges,  in  order  to  determine  the 
question,  are  obliged  to  rely  upon  the 
solemn  averment  or  information  of  persons 
in  such  a  station  as  affords  them  the  clearest 
and  most  competent  knowledge  of  the 
truth.  Tlius,  when  a  custom  of  the  City  of 
London  is  in  issue,  such  custom  is  tried  by 
the  certificate  of  the  mayor  and  aldermen, 
certified  by  the  mouth  of  their  recorder; 
80,  in  the  action  of  dower,  when  the  tenant 
pleads  in  bar  that  the  demandant  was  never 
accoupled  to  her  alleged  husband  in  lauf' 
fid  matrimonyf  and  issue  is  joined  upon  this, 
the  Court  awarded  that  it  should  be  tried  by 
the  diocesan  of  the  place  where  the  parish 
church  in  which  the  marriage  was  alleged 
to  have  been  had  was  situated,  and  that 
the  result  should  be  certified  to  them  by 
the  ordinary  at  a  given  day.  Steph.  PI. 
112,  113  ;  Co.  Litt.  74. 

CEBTIOBAEI.  An  original  writ,  issuing 
sometimes  out  of  the  Court  of  King's  Bench , 
and  sometimes  out  of  Chancery.  It  is 
usually  resorted  to  shortly  before  the  trial, 
to  certify  and  remove  any  matter  or  cause, 
with  all  the  proceedings  thereon,  from  some 
inferior  Court  into  the  Court  of  King's 
Bench,  when  it  is  surmised  that  a  partial 
or  insufficient  trial  will  probably  be  had  in 
the  Court  below  (4  Vin.  Abr.  329).  It  lies 
either  for  the  verification  of  errors,  or  for 
the  removal  of  plaints  in  replevin,  or  (most 
generally)  for  the  removal  of  criminal  pro- 
ceedings. 

CE88AT  EZSCUTIO.  The  suspending 
or  stopping  of  execution.  If  in  an  action 
of  trespass  against  two  persons,  judgment 
be  given  against  one,  and  the  plaintiff 
takes  out  execution  against  him,  the  writ 
will  abate  as  to  the  other,  because  there 
must  be  eessat  executio  until  it  is  tried 
against  the  other  defendant.    TomL 

CESSAVIT.  A  writ  that  formerly  lay  in 
various  cases.  It  was  generally  sued  out 
against  a  person  for  having  neglected  for 
two  years  to  perform  such  service,  or  to 
pay  such  rent,  as  he  was  bound  to  by  his 
tenure,  and  at  the  same  time  had  not  upon 
his  premises  sufficient  goods  or  cattle  to 
be  oistrained  (Cowel).  It  also  lay  where 
a  religious  house  had  lands  given  to  it  on 
condition  of  performing  some  certain  spirit- 
ual service,  as  reading  prayers,  giving 
alms,  and  which  service  it  had  neglected  ; 
and  in  either  of  the  above  cases  if  the  cesser 
or  neglect  had  continued  for  two  years,  the 
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lord  or  donor  and  his  heirs  liad  a  writ  of 
eeatavit  to  recover  the  land  itself,  eo  quod 
tenent  in  fadeiuiU  tervitiii  per  biennium 
jam  eeuavit.  Somewhat  similar  to  the 
effect  of  this  writ  is  the  provision  in  the 
modem  Acts  regulating  gifts  of  lands  for 
popular  education  and  amusement,  that 
when  the  same  lands  cease  to  be  so  used 
they  shall  revert  to  the  donor ;  in  order  to 
decide  the  fact  of  the  cesser  of  their  ap- 
pointed use,  a  writ  of  summons  in  eemavU, 
or  s(»nething  analogous  thereto,  would, 
presumeably,  have  to  issue. 

GEMOOV.  Ceding  or  3rielding  vp-  By 
Stat  21  Hen.  8,  a  73,  if  any  one  having  a 
benefice  of  £8  per  annum  or  upwards,  ac- 
cording to  the  then  present  valuation  in 
the  kmg's  books,  accept  any  other,  the 
first  shall  be  adjudged  void  unless  he  ob- 
tains a  dispensation,  which  no  one  is  en- 
titled to  have  but  the  chaplains  of  the 
king  and  others  therein  mentioned,  the 
brethren  and  sons  of  lords  and  knights, 
the  do(rtors  and  batchelors  of  divinity  and 
law  admitted  by  the  universities  of  this 
realm ;  and  a  vacancy  thus  made,  for  want 
of  a  dispensation  ia  called  a  cetaion. 

0E88I0ir  DX8  Bnarft  This  in  French 
Law  is  the  surrender  which  a  debtor  makes 
of  all  his  goods  to  his  creditors,  when  he 
finds  himself  in  insolvent  circumstances. 
It  is  of  two  kinds,  either  voluntary  or 
compulsory  (judieiaire)  corresponding  very 
nearly  to  liquidation  by  arrangement  and 
bankruptcy  m  English  Law. 

CESTUI  QUE  TEUBT.  He  for  whose  use 
or  benefit  another  is  invested  or  seised  of 
lands  or  tenements ;  or  in  other  words,  he 
who  is  the  real,  substantial,  and  beneficial 
owner  of  lands  which  are  held  in  trust. 
See  title  Tbusxs. 

CESTUI  QUE  USE.      He  for  whose  use 
lands  or  tenements  are  held  by  another. 
See  title  Uses. 

CESTUI  QUE  VIS.  He  for  whose  life 
lands  or  tenements  are  granted.  Thus,  if 
A.  grants  lands  to  B.  during  the  life  of  C, 
hero  C.  is  termed  the  ceUui  que  vie, 

CWATftifATf  OF  COMlimEES  OF  TEE 
WHOLE  HOUSE.  At  the  commencement 
of  every  new  Parliament,  each  of  the  two 
Houses  respectively  selects  from  its  own 
body  a  member  to  preside  over  its  proceed- 
ings whilst  the  House  is  in  committee. 
The  ofElcer  so  appointed  is  called  **Tho 
Chairman  of  Committees  of  the  whole 
Honse,**  and  exercises  the  same  authority 
in  a  committee  of  the  whole  Hoube  as  does 
the  Speaker  on  ordinary  occasions.  May's 
Pari.  Pr. 


CHAIXEH6S.  An  exception  taken 
either  against  persons  or  against  things, — 
(1.)  Against  persons,  as  jurors,  either  one 
or  more  of  them ;  (2.)  Against  things,  as  a 
declaration,  &g.  There  are  two  l^ds  of 
challenge  of  iurors — either  (1.)  to  the 
array,  by  which  is  meant  the  whole  jury 
as  it  stands  arraigned  in  the  panel  («ee 
titie  Paihcl)  ;  or  (2.)  to  the  poUs,  by  which 
is  meant  one  or  more  of  tiie  several  parti- 
cular persons  or  heads  in  the  army.  A 
challenge  to  the  array  is  at  once  an  excep- 
tion to  tne  whole  panel  in  which  the  jury  are 
arrayed ;  and  it  may  be  made  upon  account 
of  nartiality,  or  some  default  in  the  sheriff 
or  his  under  officer,  who  arrayed  the  panel ; 
as  where  the  panel  was  arrayed  at  the  no- 
mination or  under  the  direction  of  either  the 
plaintiff  or  defendant  in  the  cause,  &c.,  this 
would  be  a  good  ground  for  a  challenge  to 
the  array.  Challenges  to  the  polls  are  ex- 
ceptions to  particular  jurors ;  and  seem  to 
answer  to  the  reeuaatio  judieia  in  the  Civil 
and  Canon  Laws.  Challenges  to  the  polls 
of  the  jury  (who  are  judges  of  fact)  are  by 
Sir  Edward  Coke  reduced  to  four  heads, 
viz.,  propter  honoris  reapectum ;  propter  de- 
fectum; proper  affectum;  and  projder  de- 
lictum. See  also  Smith's  Action  at  Law, 
145, 10th  ed. 

CHALLENGE  TO  FIOHT.  Is  an  in- 
dictable offence,  punishable  with  fine  or 
imprisonment,  or  botii.  It  has  been  de- 
cided that  no  words  of  provocation  how- 
ever aggravating  can  justify  it  R.  v.  Rice, 
3  East,  581. 


Both  at  Conmion  Law 
and  in  Chancery  a  very  large  amount  of 
business  is  transacted  in  Chambers  by  the 
judges,  and  their  subordinate  ofiicers, 
whether  masters  (as  they  are  called  at 
Common  Law),  or  chief  clerks  ^as  they  are 
called  in  Chancery).  The  jurisdiction  of 
the  masters  at  chambers  is  defined  by  the 
80  &  81  Vict.  c.  68,  and  the  rules  made  in 
pursuance  thereof,  as  follows: — ^All  such 
business  as  by  virtue  of  any  statute  or 
custom,  or  by  the  rules  or  practice  of  the 
Courts,  or  any  of  them  respectively,  were 
at  the  time  of  the  passing  of  the  said  Act, 
or  now  are,  done,  transacted,  or  exercised 
by  any  judge  of  the  said  (courts  sitting 
at  cluonbers,  except  in  respect  of  matters 
relating  to  the  liberty  of  tne  subject,  and 
except  (unless  by  consent  of  the  paiiies), 
in  redpect  of  the  following  proceedings  and 
matters,  that  is  to  say, — 

(1.)  AH  matters  relating  to  criminal 
proceedings ; 

(2.)  The  removal  of  causes  from  the 
inferior  Courts,  other  than  the 
removal  of  judgments  for  the 
purpose  of  execution ; 

(3.)  Prohioitions  and  injunctions ; 
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(4.)  Beferenoes   under   G.  L.  P.  Act, 

1854; 
(5.)  Becdfyinff  of  oompaniw'  registers; 
(6.)  Interpleader,  not  being  matters  of 

practice  only ; 
(7.)  Discovery; 

(8.)  Reviewing  taxation  of  costs ; 
(9.)  Staying  proceedings  after  verdict ; 
(10.)  Acknowledgments      of      married 

women; 
(11.)  Leave  to  sue  in  fortnd  pauperis ; 

and 
(12.)  Orders  charging  stock,  funds,  an- 
nuities, dividends,  or  annual  pro- 
duce thereof. 
The  jurisdiction  of  the  chief  clerks  at 
chambers,  as  defined  by  the  Master  in 
Chancery  AboUtion  Act  (15  &  16  Vict, 
c.  80),  comprises    the  following   several 
matters : — 

(1.)  Appointment     of    guardians    to 

infants ; 
(2.)  Maintenance  and  advancement  of 

infants ; 
(8.)  Administration  of  personal  estates 

of  deceased  persons ; 
(4.)  Proceedings  under  Legacy  Duty 

Act; 
(5.)  Applications    fnr  time  to  pleadj 

annoer,  or  demur ; 
(6.)  Applications  for  leave  to  amend 

bills; 
(7.)  Applications  to  enlarge  time  for 

closing  evidence ; 
(8.)  Applications    for    production    of 

documents ; 
(9.)  Applications  regarding  conduct  of 

suit;  and 
(10.)  Applications    regarding  manage- 
ment of  property. 
And  the    same  jurisdiction  has  been 
extended  by  the  18  &  19  Vict.  c.  184,  and 
General  Order  xxxvi.  to  the  following 
further  matters,  viz. : — 
(11.)  Applications  for  payment  of  divi- 
dends on  funds  in  Court ; 
(12.)  Applications   under  \  when  fund 
Legacy  Duty  Act ;  I    does  not 
(18.)  Applications    under  (     exceed 
Trustee  Belief  Acts; )      £300 ; 
(14.)  Applications    for    vesting   order 
under  Trustee  Acts ; 
and  the  same  jurisdiction  has  been  by 
further  Acts  ana  Orders  extended  to  the 
following  further  matters : — 
(15.)  Special  orders  for  taxation  or  re- 
view of  taxation ; 
(16.)  Applications  for  new  trustees  of 

cnarities ; 
(17.)  Applications  under  Mortgage  De- 
benture, Act,  18G5 ; 
(18.)  Applications  in  arbitrations  under 

C.  L.  P  Act,  1854;  and 
(19.)  Transfer  of  causes  from  County 


'Continued. 

Court  to  High  Court  of  Chan- 
cery, and  vice  versa. 

And  generally,  all  decrees  and  inquiries 

are  prosecuted  in  Chambers. 

OEAXPABTT,  or  GHAMFEBTT.  This 
species  of  maintenance  consists  in  the 
purohasing  an  interest  in  the  thing  in 
oispute,  with  the  object  of  maintaining 
ana  taking  part  in  the  Utigntion  (2  Inst. 
484,  562,  563 ;  Stanley  v.  Jonee,  7  Bing. 
878 ;  Stevens  v.  Bagwell,  15  Yes.  jun.  139. 
It  is  not  champerty  if  the  parties  have  a 
common  interest,  and  a  moral  interest,  as 
that  of  a  parent  in  a  child,  suffices :  nor  is 
it  champerty  to  simply  mortgage  the  pro- 
perty in  litigation  wiUi  a  view  to  raising 
the  requisite  funds.  Coekell  v.  Taylor^  15 
Beav.  103. 

CEAVCZL:  See  title  Chuboh. 

GEAVCELLOB.  There  are  many  officers 
bearing  this  title;  those,  however,  which 
it  will  be  necessary  to  mention  here,  are : 
1st.  The  Lord  Chancellor.  2ndly,  the 
Chancellor  of  the  Duchy  of  Lancaster. 
3dly,  the  Chancellor  of  a  Diocese; 
and  4thly,  the  Chancellor  of  the  Ex- 
chequer. (1.)  The  Lord  Chancellor  is  the 
presiding  judge  in  the  Court  of  Chancery ; 
ne  19  created  by  the  mere  delivery  of  the 
kind's  great  seal  into  his  custody,  whereby 
he  oecomes,  without  writ  or  patent,  an 
officer  of  the  greatest  weight  and  power  of 
any  now  subsisting  in  the  kingdom,  and 
superior  in  point  of  precedency  to  every 
temporal  lord.  He  is  a  privy  councillor 
by  his  office,  and  prolocutor  of  the  House 
of  Lords  by  prescription.  To  him  belongs 
the  appointment  of  all  justices  of  the  peace 
throughout  the  kingdom.  Being  formerly 
usually  an  ecclesiastic  (for  none  else  was 
then  capable  of  an  office  so  conversant  in 
writings),  and  presiding  over  the  royal 
chapel,  he  became  keeper  of  the  king's 
conscience,  visitor  in  right  of  the  king  of 
all  hospitals  and  colleges  of  the  king's 
foundation,  and  patron  of  all  the  kind's 
livingd  under  the  value  of  twenty  manes 
per  annum,  in  the  kings  books.  He  is 
the  general  guardian  of  all' infants,  idiots, 
and  lunatics :  and  has  the  general  superin- 
tendence of  all  charitable  uses  in  the  king- 
dom. And  all  this  over  and  above  the 
vast  and  extensive  jurisdiction  which  he 
exerci;^s  in  his  judicial  capacity  in  the 
Court  of  Chancery.  (2.)  The  Chancellor 
of  the  Duchy  of  Lancaster  is  the  Chief 
Judge  of  the  Duchy  Court,  who  in  difficult 
points  of  law  used  to  be  assisted  by  two 
judges  of  the  Common  Law,  to  decide  tho 
matter  in  question.  This  Court  used  to 
be  hold  in  Westminster  Hall,  and  was, 
formerly,  much  uifed  in  relation  to  suits 
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between  tenants  of  Duohy  lands,  and 
against  aooountants  and  others  for  the 
rents  and  profits  of  the  said  lands.  It  is 
now  held  in  Manchester  and  Liverpool, 
the  chief  cities  of  the  Duchy,  and  is  pre- 
sided over  by  a  Yice-Ghanoellor,  who 
decides  all  judicial  questions.  (3.)  The 
Chancellor  of  the  diocese,  or  of  a  bishop,  is 
an  officer  appointed  to  hold  the  bishop's 
Courts  for  him,  and  to  assist  him  ki  matters 
of  Ecclesiastical  Law ;  who  as  well  as  all 
other  ecclesiastical  officers,  if  lay  or  mar- 
ried, must  be  a  doctor  of  the  civil  law,  so 
created  in  some  University.  (4.)  The 
Chancellor  of  the  Exchequer,  is  also  a  high 
officer  of  the  Crown,  who  used  to  sit  some- 
times in  Court,  and  sometimes  in  the  Ex- 
chequer Chamber ;  and,  together  with  the 
r^ular  judges  of  the  Court,  saw  that  things 
were  conducted  to  the  king's  benefit.  His 
principal  duties,  however,  are  not  of  a 
J  adicial  character,  but  coocem  the  manage- 
ment of  the  royal  revenue ;  and  under  tne 
Judicature  Act,  1873,  he  is  deprived  alto- 
gether of  his  strictly  judicial  functions. 

GEAVGE-XXDIiET.  The  accidentally 
killing  a  man  in  self-defence  is  so  termed ; 
as  if,  in  the  course  of  a  sudden  broil  or 
quurel,  I,  in  the  endeavour  to  defend  my- 
self from  the  person  who  assaults  me,  acci- 
dentally kill  him. 

GEAHGEBT.  The  High  Court  of  Chan- 
cery is  the  highest  Court  of  judicature  in 
this  kingdom  next  to  the  Parliament,  and 
is  of  a  very  ancient  institution.  The  juris- 
diction of  this  Court  is  of  two  kinds :  (1.) 
ordinary,  and  (2.)  extraordinary.  (1.)  The 
ordinarv  jurisdiction  ia  that  wherein  the 
Lord  Chancellor,  Lord  Keeper,  &c.,  in  his 
proceedings  and  judgments,  is  bound  to  ob- 
serve the  order  and  method  of  the  Common 
Law ;  and  (2.)  the  extraordinary  jurisdic- 
tion is  that  which  the  Court  exercises  in 
cases  of  equity,  t.e.,  "  of  grace." 

The  ordinary  Court  holds  plea  of  recog- 
nizances acknowledged  in  the  Chancery, 
writs  of  scire  facias  for  repeal  of  letters 
patent,  &c.,  and  aL>o  of  all  personal  actions 
oy  or  against  any  officer  of  the  Court; 
and  by  Acts  of  Parliament,  of  several 
other  offences  and  causes.  All  original 
writs,  commissions  of  bankruptcy,  of 
charitable  uses,  and  other  commissions,  as 
idiots,  lunacy,  &c.,  issue  or  used  to  issue 
out  of  this  Court,  for  wliich  purposes  the 
Chancery  was  said  to  be  always  o^ien ;  and 
sometimes  a  supersedeas  or  writ  of  privilege 
hath  been  here  granted  to  discharge  a 
person  out  of  prison.  An  habeas  corpus, 
prohibition,  &c.,  may  be  had  from  this 
Court  in  the  vacation,  and  hero  a  subpasna 
may  be  had  to  force  witnesses  to  appear  in 
other  Courtii,  where  these  latter  Courts  have 
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no  power  to  call  them.  4  List  79 ;  1  Danv. 
Abr.  776. 

The  extraordinary  Court,  or  Court  of 
Equity,  proceeds  by  the  rules  of  equity 
and  conscience,  and  moderates  the  ngour 
of  the  Common  Law,  considering  the  inten- 
tion rather  than  the  words  of  the  law. 
Equity  being  the  correction  of  that  wherein 
the  Law,  by  reason  of  its  universalities,  is 
deficient.  On  this  ground  therefore,  to 
maintain  a  suit  in  Chancery,  it  is  ordinarily 
alleged  that  the  plaintiff  is  incapable  of 
obtaining  relief  at  Common  Law  ;  and  this 
must  be  without  any  fault  of  his  own,  as 
by  having  lost  his  bond,  &c.  Chancery 
never  act&g  against  but  in  assistance  of 
the  Common  I^w,  supplying  its  deficien- 
cies, not  contradicting  its  rules.  Under  the 
Judicature  Act,  1873,  the  Court  of  Chancery 
is  to  be  known  as  the  Chancery  Division  of 
the  High  Court  of  Justice,  and  is  to  retain 
all  its  extraordinary  jurisdiction  as  above  de- 
.fined  (sect.  34),  but  apparently  no  part  of  its 
ordinary  jurisdiction,  which  is  transferred, 
part  of  it  (e.g.,  Idiocy,  Lunacy,  Patents,  &c.) 
to  the  Court  of  AppeaL  and  the  other  part 
of  it  to  the  other  divisions  of  the  High 
Court  of  Justice,  which  represent  respec- 
tively the  Courts  at  present  respectively 
known  as  the  Courts  of  Common  Law. 

CHAPELBT  (capeUania),  The  same 
thing  to  a  chapel  as  a  parish  is  to  a  church, 
te.,  the  precincts  and  limits  of  it.  Les 
Termes'de  la  Ley ;  Cowel ;  6  Jur.  COS. 

CHAPTES.  An  assembly  of  clerks  in  a 
church  cathedral ;  and  in  another  significa- 
tion, a  place  wherein  the  members  of  that 
community  treat  of  their  common  affairs. 
It  may  be  said  that  the  collegiate  company 
is  termed  chapter  metaphorically,  the  word 
originally  implying  a  little  head ;  for  this 
company  or  corporation  is,  as  a  head,  not 
only  to  rule  or  govern  the  diocese  in  the 
vacation  of  tlie  bishopric,  but  also  in  many 
things  to  advise  the  bishop,  when  the  see 
is  full.    Les  Ternies  de  la  Ley, 

CHABAGTEB,  EVIDEKCE  AS  TO.     In 

Anglo-Saxon  times,  this  species  of  evi- 
dence, so  fur  as  it  regarded  the  parties  them- 
selves to  an  action  or  suit,  was  almost  the 
only  evidence  rejrardcd  {see  title  Compub- 
gation)  ;  but  with  the  introduction  of  the 
Norman  procedure  by  inquest  or  rt'cogni- 
tion,  evidence  of  witnesses  as  to  facts  came 
to  be  received,  and  olso  to  be  principally 
attended  to,  and  evidence  as  to  the  cha- 
racter of  the  parties  gradually  sank  to  the 
secondary  position  which  it  at  presont 
occupies.  The  law  as  it  exists  at  the  present 
day  may  be  thus  stated : — 

(1.)  As  to  parties,— Character  evidence, 
us  a  general  rule,  is  not  receivable  at  all ; 
excepting,  of  course,  when  the  character  of 
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CHASACTEB,  SViD£JICS  A8  TO— eon/, 
the  party  is  directly  in  isBae,  and  excepting 
in  criminal  prosecutions,  when  the  cha- 
racter of  the  party  has  some  bearing  upon 
the  offence  with  which  he  stands  charged. 
Best  on  Evidence,  pp.  S55-S57 ;  and, 

(2.)  Ab  to  witnesses, — Gliaracter  evi- 
dence, as  a  general  rule,  is  always  receiv- 
able, the  evidence  being,  however,  of  a 
general  character  (as  distinguished  from 
particular  circumstances),  and  going  to 
affect  the  credibility  of  the  witness  only. 

CHAB0IK6  OBDXR.  Under  the  stat.  1  & 

2  Vict.  c.  110,  ss.  14-16,  aided  by  the  stat. 

3  &  4  Vict.  0.  82,  s.  1,  when  a  judgment 
debtor  shall  have  any  Government  stock, 
funds,  or  annuities,  or  any  stock  or  shares 
of  or  in  any  public  company  in  England,  a 
judge  at  chambers  may,  on  the  ex  parte 
application  of  the  creditor,  grant  an  order 
ni$i  charging  the  property  in  question  with 
the  iudgment  debt,  the  order  becomiog 
absolute  unless  the  debtor  take  proceedings 
according  to  the  statute  to  discharge  it,  but 
the  real^tion  of  the  security  to  be  poeft- 
poned  for  six  months  {Brown  v.  Bamford, 
9  M.  &  W.  42).  In  case  the  order  is  erro- 
neous, the  Court  may  discharge  it  (Fotoler 
V.  Churehill,  11  M.  &  W.  57).  In  the  case 
of  a  fund  in  the  Court  of  Cbanoery,  if  the 
charging  order  is  in  aid  of  a  judgment  of  a 
Common  Law  judt^e,  then  the  latter  judge, 
and  not  a  judge  of  the  Court  of  Chancery, 
is  to  make  the  order ;  but  a  Yice-Chancellor 
will  grant  a  stop-order  in  such  a  case  in 
aid  of  the  charging  order.  On  the  other 
hand,  if  the  charging  order  is  sought  in  aid 
of  a  decree  of  tlie  Court  of  Chancery  itself, 
then,  whether  the  fund  is  in  Court  or  not, 
the  Court  will  issue  it,  together  with  a 
stop-order,  upon  the  petition  of  the  creditor, 
who  need  not  have  entitled  his  petition  in 
the  Act  1  &  2  Vict.  c.  110. 

See  title  Stop-order. 

CEABOnrO  PAST  OF  A  SILL  DT 
CSASCERY,  The  plaintiff  in  a  suit  in 
Equity,  after  setting  forth  the  subject  of 
complaint,  adds  such  circumstances  by 
way  of  allegation  as  are  calculated  to  cor- 
roborate his  statement,  or  anticipate  and 
controvert  the  claim  of  his  adversary ;  and 
such  allegations  are  technically  called 
charges,  and  the  part  of  the  bill  in  which 
they  occur  is  termed  the  charging  part  of 
the  bill. 

CHARITIES :  See  titles  Chabitable 
Trusts  Acts;  Charitable  Uses;  and 
Mortmain. 

CHARITABLE  TBIT8T8  ACTS.  Under 
these  Acts,  being  principally  the  Act  of 
1853  (16  &  17  Vict.  o.  137),  the  Act  of 
18.55  (18  &  19  Vict.  c.  124).  and  the  Act 
of  1860  (23  &  24  Vict.  c.  130),  the  managc- 
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ment  of  the  properties  of  charities  has  been 
regulated  and  facilitated.  A  board,  en- 
titled the  Charity  Commissioners,  is  con- 
stituted, having  the  entire  control  of  the 
administration  of  the  properties,  and  notice 
to  whom  must  be  given  before  any  applica- 
tion is  made  to  the  Court  of  Chancery 
under  the  Acts  touching  the  afiairs  of  the 
charities.  It  seems  that  such  an  applica- 
tion may  be  made  after  such  notice  is  given, 
although  the  Charity  Commissioners  refuse 
their  sanction  to  the'  objects  of  the  applica- 
tion, {Watford  Burial  Board,  Ex  parte,  2 
Jur.  (N.8.)  1045),  but  not,  ^luere,  if  they 
disapprove  of  the  application  altogether. 
It  must  be  remembered,  however,  that  the 
Court  of  Chancery  has  an  original  jurisdic- 
tion in  matters  of  charities,  and  that  it  is 
not  ousted  thereof  by  the  statutes  above- 
mentioned. 

CHABITABLE  TTBES.  Those  objects  and 
purposes  are  considered  charitable,  firstly, 
which  are  expressly  enumerated  in  the  stat. 
43  Eliz,  o.  4;  and,  secondly,  which  by 
analogy  are  deemed  within  its  spirit  and 
intendment.  The  charitable  objects  enu- 
merated by  the  stat.  of  Elizabeth  are  as 
follows :  *'  Helief  of  aged,  impotent,  and 
poor  people;  maintenance  of  sick  and 
maimed  soldiers  and  mariners;  schools  of 
learning,  free  schools,  and  scliolars  in  uni- 
versities ;  repair  of  bzadges,  ports,  havens, 
causeways,  churches,  sea^banks,  and  high- 
ways; education  and  preferment  of  orphans; 
relief,  stock,  or  maintenance  for  houses. of 
correction ;  marriages  of  poor  maids ;  sup- 
portation,  aid,  and  help  of  youne  trades- 
men, handicraftsmen,  and  persons  decayed ; 
relief  or  redemption  of  prisoners  or  cap- 
tives ;  aid  or  ease  of  any  poor  inhabitants 
concerning  payment  of  fifteens,  setting  out 
of  soldiers,  and  other  taxes." 

The  classes  of  gifts  which  have  been  held 
to  be  within  the  spirit  and  intendment  of 
the  statute,  although  not  expressly  enumera- 
ted therein,  are  principally  the  following : — 

Gifts  for  the  advancement  of  religion,  or 
connected  with  religious  services  or  places, 
e.g.,  bequests  for  the  ornaments  of  a  parish 
church,  for  the  stipend  of  a  minister  or 
curate,  or  for  the  augmentation  thereof,  for 
the  distribution  of  bibles,  for  keeping  in 
repair  the  church  chimes ;  also,  in  assist- 
ance of  the  poor,  as  of  unsuccessful  literary 
men ;  and  generally  all  purposes  which  are 
of  a  public  and  legal  nature.  And  since 
the  Toleration  Act  (1  W.  &  M.  c.  18),  a 
gift  of  any  of  these  sorts  in  favour  of  dis- 
senters or  nonconformists  is  equally  legal, 
provided  it  be  not  for  a  purpose  deemed 
auperstitUms.  as  to  which  $ee  title  Super- 
sTirious  Uses  ;  and  since  the  stat  2  &  3 
Will.  4,  c.  115,  Roman  Catholics  have  been 
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GHASITABLE  USES— continued, 
put  upon  the  Bame  footing  as  Protestant 
Dissenters. 

CEABTEBFABTT.  This  is  an  agree- 
ment in  writing  (not  necessarily  nor  even 
usually  under  seal),  wherehy  a  shipowner 
lets  an  entire  ship,  or  part  of  a  ship,  to  a 
merchant  for  the  conveyance  of  goods,  and 
the  merchant  in  consideration  thereof  and 
of  the  conveyance  of  the  goods  to  be  there- 
under effected,  promises  to  pay  to  the  ship- 
owner an  agreed  sum  by  way  of  freight  for 
their  carriage.  A  charterparty  is  in 
general  effected  through  a  broker  acting 
for  the  shipowner.  A  ship  chartered  in 
this  manner  is  opposed  to  a  general  ship. 

C(yMlructi»n  of  Charterparty.  —  The 
agreement  is  construed  liberally,  upon  the 
maxim  ut  res  magU  valeat  quam  pereat; 
but  if  the  words  are  clear  the  Court  will 
not  reject  or  explain  away  a  stipulation, 
however  harsh  or  oppressive  in  the  event 
(Stadhard  v.  Zee,  3  B.  &  8.  3G4).  Also, 
usage  is  admissible  to  explain  mercantile 
terms  and  phrases,  but  not  to  contradict  or 
vary  the  written  instrument  itself.  How- 
ever, a  custom  not  repugnant  to  anything 
in  the  writing  may  be  annexed  to  it.  And 
with  reference  to  what  mistakes  shall  avoid 
the  contract  and  what  stipulations  amount 
to  conditions  precedent,  and  generally  as  to 
all  other  matters  of  construction,  the  rules 
applicable  to  other  contracts  apply  to 
charterparties  also. 

Dissolution  of  Charterparty. — The  agree- 
ment may  be  dissolved — 

(1.)  By  consent  before  breach  without 
any  new  consideration,  and  after  breach 
upon  turms.  If  the  original  agreement  is 
by  deed,  the  agreement  for  dissolution 
must  be  by  deed  also ;  on  the  other  hand, 
if  the  original  agreement  is  in  writing  not 
under  seal,  the  agreement  for  dissolution 
may  be  either  in  like  writing  or  by  word 
of  mouth,  and  that  notwithstanding  the 
original  contract  may  require  by  statute  to 
be  in  writing.  Taylor  v.  HiUary,  1  Cr,  M. 
&  B.  741 ; 

Also  (2).  By  an  unreasonable  delay  in 
the  commencement  of  the  voyage,  at  least 
when  a  particular  day  is  fixed  for  the  soil- 
ing, and  time  is  (as  it  usually  is)  of  the 
essence  of  the  contract ; 

Also  (3).  By  act  of  law,  rendering  the 
performance  impossible,  without  any  fault 
of  the  parties ;  e.gr.,  by  the  outbreak  of  a 
war  or  a  general  interdiction  of  commerce, 
but  not  by  a  mere  embargo,  nor  even  by  a 
blockade,  although  duly  notified. 

Bemedies  on  Charterparty. — The  remedy, 
if  the  contract  is  under  seal,  is  by  action 
of  debt  or  covenant,  but  if  in  writinj;  not 
under  seal,  by  action  of  assumpsit.  With 
reference  to  the  parties  to  sue  and  be  sued, 
the  same  rules  apply  as  are  applicable  to 
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ordinary  contracts,  e,g.,  to  charge  the  un- 
discovered principal  without  discharging 
the  agent;  and  if  the  contract  is  under 
seal,  the  like  rules  apply. 

CEASE.  This  word  has  two  significa- 
tions in  the  Common  Law.  First,  it  sig- 
nifies a  driving  of  cattle  to  or  from  any 
place,  as  to  chaae  a  distress  to  a  cattle  or 
fortlet.  Secondly,  it  signifies  a  place  for  the 
reception  of  deer  and  wild  beasts  of  the 
chase  generally,  as  the  buck,  doe,  fox, 
marten,  and  roe,  &c.  A  chase  is  not  tlie 
same  as  a  forest,  or  a  park,  but  is  of  a 
nature  between  the  two,  bein^  commonly 
less  thai)  a  forest  and  not  having  so  many 
liberties  and  privileges  incident  to  it,  and 
yet  of  larger  extent  than  a  park,  and  stored 
with  a  greater  diversity  of  game,  and 
having  more  keepers  to  superintend  it. 
And  it  is  said  by  Crompton  in  his  Juris- 
diction, 148,  that  a  forest  is  no  sooner  in 
the  hands  of  a  subject  than  it  loses  its 
name,  and  at  once  becomes  a  chase :  so 
tliat  a  chase  is  distinguished  from  a  forest 
on  the  one  hand  in  this  respect,  that  the 
latter  cannot  be  in  the  hands  of  a  subject, 
and  the  former  may  be  so;  and  from  a 
park,  on  the  other  hand,  in  this  respect, 
that  the  chase  is  not  enclosed,  and  has  not 
only  a  larger  compass  and  more  game,  but 
also  a  greater  number  of  keepers  and 
officers.  Manwood's  Forest  Laws;  4  Inst. 
S14. 

CHACTEL8.  All  things  which  are 
usually  comprehended  under  the  name  of 
goods,  come  under  the  general  name  of 
chattels.  Chattels  are  divided  into  two 
kinds,  real  and  personal.  Chattels  real, 
are  such  as  concern  real  estates,  or  landed 
property,  and  are  so  called  because  they  are 
interests  issuing  out  of  such  kind  of  pro- 
'pertjj  as  the  next  presentation  to  a  church, 
terms  for  years,  estates  by  statute  merchant^ 
statute  staple,  elegit,  &c.  Chattels  pt'r- 
sonal  are  generallv  such  as  are  moveable, 
and  may  be  carried  about  the  person  of  the 
owner  wherever  he  pleases  to  go ;  such  as 
money,  jewels,  garments,  animals,  house- 
hold furniture,  and  almost  every  descrip- 
tion of  property  of  a  moveable  nature. 
Things  personal,  however,  are  not  confined 
to  moveables;  for  as  things  real  comprise 
not  only  the  land  itself,  but  such  incorpo- 
real rights  as  issue  out  of  it,  so  things  per- 
sonal include  not  only  those  tangible  sub- 
jects of  property  which  are  capable  of 
locomotion,  but  also  tlie  incorporeal  rights 
or  interests  which  may  grow  out  of  or  be 
incident  to  them.  This  class  (to  which 
may  be  assigned  the  term  of  incorporeal 
chattels),  comprehends  among  other  spe- 
cies, patent  right,  or  the  exclusive  pri- 
vilege of  selling  and  making  particular 
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oontrivanoes  of  art ;  and  copyright,  or  the 
ezclufiive  privilege  of  selling  and  publish- 
ing particular  works  of  literature. 

CHAUD-MEDLET.  The  killing  of  a 
man  in  an  affray  in  the  heat  of  blood,  and 
while  under  the  influence  of  passion:  it 
is  thus  distinguished  from  chance  medley, 
which  is  the  killing  a  man  in  a  casual 
affray  in  self-defence. 

CHATTIITBY.  A  church  or  chapel  en- 
dowed with  lands  or  other  yearly  revenues 
for  the  mainienauce  of  one  or  more  priests 
to  sing  masses  daily  for  tlie  souls  of  the 
donors,  and  such  others  as  they  appointed. 
{Les  Termes  de  la  Ley).  Such  uses  would 
at  the  present  day  be  void  as  superstitious. 
(See  Hue  Sufebstitious  Uses).  The  cbauu- 
tries  were  abolished  by  a  statute  passed  in 
the  last  year  of  the  reign  of  Heruy  VIU. 
and  the  flrst  year  of  that  of  Edward  YI. 

CHEATXKO.  Various  forms  of  cheating 
are  made  criminal  offences,  chiefly  the  fol- 
luwing : 

(1.)  Obtaining  goods,  &c.,  by  false  pre- 
tences; 
(2.)  Selling  goods  by  false  scales ; 
(3.)  Various  oflences  enumerated  in  the 
Debtors  Act,  1869  (32  &  S3  Vict 
c  (i2),  s.  11. 
The  offence  is  a  misdemeanour  in  each 
case. 

CHEQUEB  :  /S^e  title  Bill  OF  Exchange. 

CHIEF  (EXAMIHATIOir  OE  WTTKESS 
IK).  Every  witness  who  gives  his  testi- 
mony in  a  trial  at  Nisi  Prius,  is  first  exa- 
mined by  the  counsel  of  the  party  on  whose 
behalf  he  is  culled ;  and  the  first  examiua- 
tion  is  termed  bis  examination  in  chief,  lie 
is  then  subject  to  cross-examination  by  the 
counsel  on  the  other  hide ;  which  cross-exa- 
mination may  bo  in  its  turn  succceiied  by  a 
re-examination  by  the  counsel  who  origi- 
nally called  him  (3  C.  &  P.  113).  In  the 
Court  of  Chancery  the  examination  in  chief 
has  hitherto  been  taken  by  aifidtivit,  but 
under  the  J  udicaturo  Act,  1 873,  the  practice 
in  Chancery  is  assimilated  to  that  of  the 
Common  Law. 

CKIEE  BEKTS.  Those  rents  which  are 
payable  by  the  fucholders  of  manors,  are 
frequently  so  callul,  and  they  are  also  de- 
nominated quit-icuts,  I.  e.,  quieti  reditus^ 
because  theieby  the  tenant  gucs  quit  and 
fi-ee  of  all  other  fccrvicts. 

CHIEF,  TENAKT  IN.  All  the  land  iu 
the  kingdom  was  supposed  to  bo  holden 
mediately  or  immediately  of  the  king,  who 
was  styled  the  lord  paramount  or  lord 
above  all ;  and  thoao  tliat  held  immediately 
under  him,  in  right  of  his  crown  and  dig- 
nity,  were  called  his  tenants  in  capita 
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or  in  chiefs  which  was  the  most  hon- 
ourable species  of  tenure,  but  at  the  same 
time  subjected  the  tenant  to  greater  and 
more  burdensome  services  than  inferior 
tenures  did. 

See  title  Feudal  Tekubes. 

CHILD.       In  Inw  means  a  legitimate 
child  in  the  absence  of  evidence  of  an  in- 
tention to  signify  an  illegitimate  child. 
See  titles  Infant  ;  Paremt  and  Child  ; 
Abduotion  ;   Abandonment  ;    Con- 
cealment OF  Birth. 

CHILD  8TEALIK0,  OFFENCE  OF.  Un- 
der the  stat.  24  k  25  Vict  c.  100,  s.  56, 
any  one  who,  whether  by  force  or  fraud, 
unlawlnlly  leads,  decoys,  or  entices  away, 
or  who  detains  any  child  under  the  age  of 
fourteen  years,  with  intent  to  deprive  the 
lawful  guardian  of  the  posst  ssion  of  the 
child,  or  with  intent  to  steal  the  articles 
upon  it  i  and  any  one  knowingly  receiving 
or  harbouring  such  a  child,  is  guilty  of 
felony,  and  is  punishable  with  penal  servi- 
tude from  seven  to  five  years,  or  to  imprison- 
ment for  two  years,  with  or  without  hard 
labour,  and  if  a  male  under  sixteen",  with 
or  without  whipping. 

CHILTERH  HUEDBEDS.  The  steward- 
ship of  the  Chiltem  Hundreds  is  a  nominal 
ofSce  in  the  gift  of  tlie  Crown,  Ubually  ac- 
cepted by  members  of  the  House  of  Com- 
mons desirous  of  vacatint;  their  seats. 
•*Her  Majesty's  Chiltem  Hundreds"  are 
three  in  number,  namely,  Stoke,  Des- 
borough,  and  Boneuiiam,  and  are  distin- 
guished by  the  use  made  of  them  for  {)ar- 
liamentary  purposes.  By  law  a  member 
once  duly  elceted  is  compelluble  to  dis- 
charge the  duties  of  the  trust  conferred 
upon  him,  and  in  not  enabled  at  will  to 
resign  it.  But  by  stut.  6  Anne,  c.  7,  and 
several  subsequent  statutes,  if  any  member 
oeccpts  of  any  office  of  profit  from  the 
Crown  (excepting  ofiicers  in  the  army  or 
navy  accepting  a  new  commission),  his 
siat  is  vacated.  If,  therefore,  any  mem- 
ber wishes  to  retire  from  the  representation 
of  the  county  or  borough  by  which  he  was 
fjont  to  Parliament,  he  applies  to  the  Lords 
of  the  Treasury  lor  the  stewardship  of  one 
of  the  Chiltem  Hundreds,  which  having 
received,  and  thereby  accomjilished  his  piu'- 
pose,  he  again  resigns  the  oflico.  Kogers 
on  Elections ;  2  Hatsell,  41 ;  May's  Pari. 
Pr.  57t)-7. 

CHDHN.  A  way,  which  is  of  two 
kinds — (1.)  The  king's  higliway;  and, 
(2.)  A  private  way.  (1.)  The  king's  high- 
way is  that  by  which  the  king's  subjects 
and  all  under  his  protection  liave  free 
liberty  to  pass,  although  the  property  in 
the  soil  on  tach  side,  or  oven  in  medium 
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filum  vim,  inRy  belong  to  some  private  per- 
son. (2.)  A  private  way  ia  that  by  which 
one  or  more  persons  have  a  right  or  liberty 
to  pass  through  another  person's  ground. 
Cowel. 

See  also  title  Wat. 

CHIBOOBAFE.  An  instrument  of  gift 
or  conveyance  attested  by  the  subscript iou 
and  crosses  of  the  witnesses,  and  which  was 
in  the  Saxon  times  called  Ckirographum 
and  which  Ix^ing  somewhat  changed  in 
form  and  manner  by  the  Normans,  was  by 
them  styled  c^ar^o.  Anciently,  when  they 
made  a  chirograph  or  deed  which  required 
a  counterparCas  we  call  it,  they  engrossed 
it  twice  upon  one  piece  of  parchment  con- 
trary wise,  leaving  a  space  between,  in 
which  they  wrote  in  great  letters  the  word 
chirograph,  and  then  cut  tlie  parchment  in 
two  through  the  middle  of  the  word,  con- 
cluding the  deed  with  "  In  cujus  rei  testi- 
fwnium  vlraque  pars  mutuo  scriptis  preaen- 
tUms  fide  media  sigillum  suum  f^it  ap- 
potti"  This  was  afterwards  called  dm- 
dendaj  because  the  parchment  was  so  di- 
vided or  cut.  And  tlio  first  use  of  these 
chirographs  was  in  Henry  lll/a  time. 
Cliirugraph  was  also  of  old  used  for  a  fine. 
And  this  manner  of  engrossing  the  fine 
and  cutting  the  parchment  in  two  pieces 
continued  to  be  observed  until  the  abo- 
lition of  fines  by  the  stat.  3  &  4  Will,  4, 
o.  74.    Cowel.    See  also  next  title. 

cEntooBAFHira  of  ronss.     Chtro- 

ffraphus  finiwm  et  concordiarum  (from  the 
Greek  x^^P^P^'P^^y  whioh  is  a  compound 
of  x«V»  *  hand,  and  ypdupw,  I  write).  It 
aignified  in  the  Law  the  oflBcer  of  the  Com- 
mon Pleas  who  engrossed  fines  in  that 
Court  so  as  to  be  acknowledged  into  a  per- 
petual record,  after  they  had  been  acknow- 
ledged and  fully  passed  by  those  officers  by 
whom  they  were  previously  examined. 
Cowel. 

CHIVALBT  (8ervitium,militare).  This 
word  comes  from  the  French  cftevalier; 
and  signifies  that  peculiar  species  of  tenure 
by  which  lands  were  fonnerly  held,  called 
tenure  by  knights'  service.  It  is  of  a  mar- 
tial and  military  nature,  and  obliges  the 
tenant  to  perform  some  noble  or  military 
office  unto  his  lord. 

GHL0B070BM.  Administering  this 
drug  with  intent  to  commit  an  indictable 
offence  is,  bf  the  stat.  24  &  25  Vict  c.  100, 
8.  22,  made  a  felony,  punishable  with  penal 
aervitude  for  life  or  five  years,  or  with 
imprisonment  for  two  years  with  or  without 
hard  labour. 

CHOSE  (thing).  This  word  is  generally 
used  in  combination  with  others.     The 
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most  common  combinations  in  which  it  is 
found  are  the  following : — (1.)  Chose  local : 
(2.)  Chose  transitory  :  and  (3.)  Chose  in  ac- 
tion. (1.)  Chose  local  is  such  a  thing  as  is 
annexed  to  a  place ;  thus,  a  mill  is  a  chose 
local.  (2.)  Chose  transitory  means  anything 
of  a  movable  or  transitory  nature,  which 
may  be  taken  or  cnrried  away  from  one  place 
to  another.  (3.)  Chose  in  action  (the  most 
ordinary  combination)  is  a  phrase  which  is 
sometimes  used  to  signify  a  right  of  bring- 
ing an  action,  and  at  others  the  thing  itself 
which  forms  the  subject  matter  of  that 
right,  or  with  regard  to  which  that  right  is 
exercised;  but  it  more  properly  includes 
the  idea  both  of  the  thing  itself  and  of  the 
right  of  action  as  annexed  to  it.  Thus, 
when  it  is  said  that  a  debt  is  a  chose  in 
action,  the  phrase  conveys  the  idea  not  only 
of  the  thing  itself,  i.e.,  the  debt,  but  also  of 
the  right  of  action  or  of  recovery  possessed 
by  the  person  to  whom  the  debt  is  due. 
When  it  is  said  that  a  cliose  in  action  can- 
not be  assigned,  it  means  that  a  thing  to 
which  a  riglit  of  actitm  is  annexed  cannot 
be  transferred  to  another  together  with 
such  right.  Thus  if  A.  owes  B.  £10,  it  is 
obvious  that  the  latter  has  a  debt,  and  also 
a  right  of  recovering  such  debt  against  A. ; 
now  if  B.  were  to  assign  or  transfer  his 
debt,  together  with  his  right  of  recovery,  to 
C,  tliis  would  be  assigning  a  chose  in  ac- 
tion, which  the  law  would  not  allow  for  the 
reasons  stated  in  Co.  Litt.  214  a,  266  a; 
2  JEloll.  45 ;  MouUdale  v.  Birchall,  Sid.  212. 
But  more  recently  such  assignments  came 
to  be  allowed  in  Equity,  and  latterly 
crossed  in  some  instances  from  Equity  to 
Law,  until  eventually,  by  the  Judicature 
Act,  1873,  a  chose  in  action  has  been  made 
assignable  in  every  case. 

CHBI8TIAKITT.  To  bring  this  religion 
into  ridicule  or  contempt  is  an  offence 
against  the  Common  Law  of  England,  and 
as  such  is  indictable.    Holt,  Libel,  69,  n. 

CHUBCH.  A  place  of  worship,  to  be 
adjudged  a  church  in  law  must  have  ad- 
ministration of  the  sacraments  and  sepul- 
ture annexed  to  it  (Cowel).  The  fabric  of 
the  church  consists  of  the  nave  or  body  of 
the  church,  with  the  aisles,  the  chancel, 
and  the  steeple. 

See  also  titles  Advowson;  Burial; 
Pabish;  Pews;  and  two  next  titles. 

CEUB0H-BATE8.  These  were  abol- 
ished as  a  compulsory  assessment  by  the 
stat.  31  &  32  Vict.  o.  109,  and  the  payment 
of  these  or  of  any  analogous  assessment  to 
be  collected  instead  of  them  was  made 
voluntary.  The  assessment  while  it  existed 
was  made  in  a  vestry  meeting ;  it  fell  gene- 
rally upon  all  such  property  as  was  rateable 
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to  the  poor-rate;  it  went  to  support  the 
temporal  necessities  of  the  church. 

CKUJtCKWASDEHS.  These,  although 
laymen,  are  a  species  of  ecclesiastical  officers, 
being  sworn  in  by  the  archdeacon  or  bishop 
of  the  diocese.  They  are  entrusted  gene- 
rally with  seeing  to  the  repairs,  manage- 
ment, and  good  order  of  the  church,  and 
to  decency  of  conduct  therein.  They  are 
a  body  corporate,  and  may  as  such  be  sued 
for  the  goods  of  the  cburcn,  and  are  answer- 
able to  their  successors  in  office.  Usually, 
the  parishioners  elect  one,  and  the  parson 
the  other  churchwarden,  the  customary 
number  being  two.  In  virtue  of  their  ap- 
pointment, churchwardens  are  overseers  of 
the  poor. 

CEUBLE.  Among  the  Anglo-Saxons  a 
tenant  at  will  of  free  condition,  who  held 
land  from  the  thanes  on  condition  of  rent 
or  services.  They  were  of  two  sorts ;  (1.), 
one  who  hired  the  lord's  outland  or  tene- 
raentary  land,  as  our  farmers  do  now ;  (2), 
the  other,  who  tilled  and  manured  the  in- 
land or  demesnes,  (yielding  work  and  not 
rent),  and  were  thence  called  his  sockmen 
or  ploughmen.  Spelman  on  Feuds ;  Cowel. 

CIHQTnS  P0BT8(9tttn9ue;M>Wtis).  Five 
important  havens,  formerly  esteemed  the 
most  important  in  the  kingdom.  They 
were  Dover,  Sandwich,  Bomney,  Hastings, 
and  Hytbe;  Winohelsea  and  Rye  have 
since  been  added  to  the  number.  They  have 
similar  fhkuohises  in  many  respects  with 
the  counties  Palatine,  and  particularly  an 
exclusive  jurisdiction  (before  the  mayor 
jurats  of  the  ports),  in  which  the  king's  or- 
dinary writ  did  not  run.  These  ports  have  a 
governor  called  the  Lord  Warden  of  the 
Cinque  Ports,  who  has  the  authority  of  an 
admiral  amongst  them,  and  used  to  send 
out  writs  in  his  own  name.  But  the  klng*s 
writ  now  runs  to,  and  is  executed  in, 
these  ports  in  like  manner  as  in  other 
imrts  of  the  kingdom.  See  0.  L.  P.  Act, 
1852,  s.  122. 

OntOUm.  These  are  the  routes  taken 
by  the  several  judges  in  holding  the 
assizes.  The  stat.  8  &  4  WQl.  4,  o.  71,  re- 
gulates the  appointment  of  convenient 
places  for  holding  the  assizes;  and  the  stat. 
26  &  27  Vict.  c.  122,  enables  the  Queen  in 
Council  to  alter  the  circuits.  As  at  pre- 
sent constituted,  there  ar^  eight  oircuito  in 
England  and  Wales,  viz..  Home,  Norfolk, 
Midland,  Northern,  Oxford,  Western,  South 
Wales,  and  North  Wales,  but  a  new  ar- 
rangement is  imminent. 

CUtCUITY  OF  ACnOK.  Is  where  a 
party  to  an  action,  by  an  indirect  and  cir- 
cuitous course  of  legal  proceeding,  makes 


GXBCUITT  OF  ACnOK— eonttnti«d 

two  or  more  actions  necessary,  in  order  to 
obtain  that  justice  between  all  the  parties 
concerned  in  the  transaction,  which  by  a 
more  direct  course  might  have  been  gained 
in  a  single  action.  As  in  an  action  on  a 
contract,  in  which  the  defendant,  instead  of 
giving  in  evidence  a  breach  of  the  war- 
ranty in  mitigation  of  damages,  allows  the 
plaintiff  to  recover  the  full  amount  of  the 
contract  in  the  first  action,  and  then  sub- 
sequently commences  against  him  a  cross 
action  to  regain  the  amount  to  which  the 
consideration  had  failed.  {See  title  Cboss 
AcnoN.)  Formerly  indeed,  he  was  com- 
pelled to  bring  a  cross  action,  and  had  no 
other  remedy,  but  more  recently  ^  the  cases 
have  established  that  the  breach  of  the 
warranty  may  be  given  in  evidence  in 
mitigation  of  damages,  on  the  principle  it 
should  seem,  of  avoiding  circuity  of  action." 
Per  Tenterden,  C.  J.,  2  B.  &  Ad.  462. 

OlJtCULAB  KOTZfl.  These  are  similar 
instruments  to  Letters  of  Credit.  {See 
that  title.)  They  are  drawn  by  bankers 
in  this  oountrv  upon  their  foreign  cor- 
respondents in  favour  of  persons  travelling 
abroad.  The  correspondents  must  be  satis- 
fied of  the  identity  of  the  applicant  before 
payment ;  and  the  requisite  proof  of  such 
identity  is  usually  furnished,  upon  the  appli- 
cant's producing  a  letter  with  his  signa- 
ture, by  a  comparison  of  the  signatures. 

dSCUlCBPECTE  A0ATIB.  The  title  of 
the  statute  IS  Edward  1,  regulating  the 
jurisdiction  of  the  temporal  and  ecclesias- 
tical Courts.  The  date  usually  assigned  to 
this  statute  is  1285 ;  but  there  seems  to  be 
reason  to  believe  that  it  was  not  in  exist- 
ence at  that  period.  It  was,  however,  cited 
as  early  as  19  Edward  3.  It  originally 
was  not  a  statute,  but  a  writ  supposed  to 
have  been  issued  in  pursuance  of  the 
statute  called  AHimLi  Clen  (see  that  title), 
of  which,  in  the  form  in  which  it  is  printed 
both  in  the  authentic  and  ordinary  edition 
of  the  statutes,  it  is  a  repetition  and 
abridgement.  It  was  probably  a  writ  of 
mandate,  framed  for  the  purpose  of  being 
issued  by  the  king  to  his  judges  in  behalf 
of  the  Spiritual  Courts,  in  or  after  1315, 
and  embodvlng  what  were  then  supposed 
to  be  the  legitimate  objects  of  the  juris- 
diction of  those  latter  Courts.  Its  authority 
as  a  statute,  is,  however,  no  longer  ques- 
tioned.   12  Ad.  &  El.  315. 

0IHCU1C8TAHTIAL  JfiVlDKACZ.  That 
evidence  which  may  be  afforded  by  parti- 
cular circumstances.  It  is  called  circum- 
stantial evidence  in  contradistinction  to 
that  species  of  evidence  which  is  of  a  more 
positive  and  unequivocal  nature.  Whence 
the  latter  is  sometimes  called  direct  evi- 
dence, and  in  that  case  circumstantial  is 
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CZBCUmTAHTIAL  BVIDXVOZ— ootiid. 

designated  indireet  Sometunee  aiao,  it  is 
called  the  doctrine  of  presmnptions ;  be- 
cause when  the  fact  itself  cannot  be  proved 
it  may  be  presumed,  by  the  proof  of  such 
circumstances  as  eitner  necessarily  or 
usually  attend  such  facts,  being  in  the 
former  case  conclusive,  and  in  the  latter 
more  or  less  cogent  only. 
See  title  Pbbbvhption. 

CIRC  U  MflT AHTIBini,  TALEB  DE.  Lite- 
rally, like  persons  out  of  those  present  or 
standing  by.  This  phrase  is  applied  to  the 
making  up  the  number  of  persons  on  a  jury, 
by  taking  some  of  the  casual  bystanders, 
who  happen  to  be  qualified  for  serving  on 
a  jury.  This  takes  place  when  the  jurors 
who  are  empanelled,  fix>m  some  cause  or 
other,  do  not  appear,  or,  if  apnearing,  are 
challenged  by  either  party,  ana  so  disqua- 
lified. 

See  title  Challenge. 

GITATIOK.  The  process  used  in  the 
Ecclesiastical  Courts  and  Court  of  Probate 
and  Divorce,  to  call  the  party— defendant 
or  respondent,  before  them.  It  is  the  first 
step  which  is  taken  in  the  case,  and  is 
somewhat  analogous  to  the  writ  of  sum- 
mons at  Common  Law. 

dVn  DEATH.  If  a  man  entered  into  a 
monastery,  or  abiured  the  realm,  be  was 
formerly,  and  if  ne  is  attainted  of  treason 
or  felony  he  still  is,  dead  in  law,  and  there- 
fore if  an  estate  be  granted  to  any  one  for 
his  life  generally,  it  would  determine  by 
such  civil  death.  For  which  reason  in 
conveyances  the  grant  is  usually  made  "  for 
the  term  of  a  man's  natural  life,"  which 
can  only  determine  by  his  natural  death. 
3  Inst.  213 ;  3  P.  Wms.  37.  n.  (B) ;  2  Sep. 
48  b. 

uivilHEB  (ctvt%.)  In  a  man's  civil 
character  or  position,  or  by  civil,  in  oppo- 
sition to  criminal,  process;  as  ** sheriffs 
who  execute  process  at  their  peril  are  an- 
swerable eivuiier  for  what  they  do  upon 
it,"  or  "  a  man  may,  without  his  own  fault, 
be  possessed  of  a  horse  which  has  been 
stolen,  but  nevertheless  he  is  answerable 
dvUUer  to  the  true  owner  of  it."  1  B.  & 
P.  409,  per  Booke,  J. 

CIVIL  LAW.  In  its  general  signifi- 
cation LB  the  established  law  of  every  par- 
ticular nation,  commonwealth,  or  city,  and 
is  the  same  with  that  which  is  called  Muni- 
cipal Law.  In  its  particular  signification, 
however,  it  usually  means  the  Boman  law, 
as  comprised  in  the  Institutes,  Code,  and 
Digest  of  the  Emperor  Justinian. 

dVIL  LIBT,  SETTLEMENT  07.  Prior 
to  the  Bevolution  of  1688,  it  was  custom- 
ary to  grant  to  the  king  at  the  commence- 
ment of  each  reign  the  ordinary  revenues 


CIVIL  IIBT,  SEnLElIEHT  OF^eotUd. 

of  the  Crown  {see  title  Taxation),  with- 
out imposing  any  limitation  upon  his  per- 
sonal expenditure.  These  revenues  were 
estimated  in  times  of  peace  to  be  sufficient 
for  the  support  of  his  majesty's  person 
and  household,  and  for  the  maintenance  of 
his  civil  and  military  government ;  for  all 
extraordinary  occasions,  such  as  times  of 
war,  gnntB  of  extraordinary  supplies  were 
made  to  him.  In  the  reign  of  Charles  II. 
the  principle  of  appropriating  tho  supplies 
to  the  specific  services  bad  been  formally 
establisned,  and  such  appropriation  was  in 
fact  made  the  condition,  or  one  of  the  con- 
ditions, upon  which  the  same  were  granted ; 
but  notwithstanding  that  such  was  the 
recognised  principle  or  condition  of  the 
grant,  it  is  certain  that  Charles  II.  mis- 
applied towards  his  own  private  pleasures 
a  large  amount  of  these  supplies. 

Accordingly,  uDon  the  accession  of  Wil- 
liam and  Mary,  l^arliament  provided  sepa- 
rat<'ly  for  the  king's  eivU  Ust  a  sum  of 
£700,000,  derived  in  part  from  the  here- 
ditary revenues  of  the  Crown,  and  partly 
from  the  excise  duties,  and  voted  in  addi- 
tion the  sum  of  £500,000  for  the  other  ex- 
penses of  government  not  included  in  the 
civil  list.  At  this  period  the  civil  list  em- 
braced not  only  the  support  of  the  king's 
person  and  dignity,  but  also  the  salaries  of 
civil  officers  and  pensions. 

In  this  condition  the  civil  list  remained 
during  the  reigns  of  Anne,  Geor^  I., 
and  George  II ;  but  on  the  accession  of 
George  lU.  that  king  gave  up  the  here- 
ditary revenues  of  the  Crown  m  England 
altogether,  in  consideration  of  a  civil  list 
of  £800.000  a  year.  He  still  retained, 
however,  the  hereditary  revenues  of  the 
Crown  in  Scotland,  the  Duchies  of  Cornwall 
and  Lancaster,  the  Irish  civil  list,  and 
various  other  sources  of  revenue,  amounting 
not  unfrequently  to  the  annual  sum  of 
£4,700,000  odd.  But  notwithstanding  this 
vast  income,  George  III.  was  always  in 
debt,  through  the  great  multiplication  of 
pensions  and  sinecure  places,  these  being 
the  means  which  that  prince  adopted  with 
a  view  to  increasing  the  influence  of  tho 
Crown 

In  view  of  these  abuses,  Mr.  Burke  in 
1780  proposed  his  scheme  of  *' economic 
reform;*'  and  in  1782,  the  Bockingham 
Civil  List  Act  was  passed,  in  virtue  of 
which  many  useless  offices  were  abolished, 
the  pension  list  was  diminished,  and  the 
civil  list  expenditure  was  divided  under 
eigiit  heads.  But  the  civil  list  was  still 
suffered  to  comprise  (in  addition  to  the 
support  of  the  king's  person  and  dignity) 
the  expenses  of  the  civil  government ;  viz. 
the  salaries  of  judges,  &c.,  annuities  to 
members  of  the  royal  family,  salaries  in  the 
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OLS&K  OF  THE  HOTTSE  OF  OOIOEOKS 

— continued. 

officers  are  employed  in  the  House  of  Lords. 
By  the  33  Geo.  3,  c.  13,  the  clerk  of  Par- 
liament is  dircctidd  to  indorse  on  every 
Act,  immediately  after  the  title  thereof,  the 
day,  month,  and  year  when  the  same  shall 
have  passed,  and  shall  have  received  the 
royal  assent ;  and  such  indorsement  shall 
bo  taken  to  be  part  of  the  Act,  and  shall 
be  the  date  of  its  commencement,  where 
no  other  commencement  shall  have  been 
provided  by  the  Act. 

CLEUX  OF  THE  PABUAMEKT  BOLLS. 

An  officer  in  the  High  Court  of  Parlia- 
ment, who  records  all  things  done  therein, 
and  engrosses  them  fairly  on  parchment 
rolls,  for  their  better  preservation  to  pos- 
terity. There  is  one  of  these  officers  to 
each  House  of  Parliament.     Gowel. 

See  also  title  Clebk  op  the  House  op 

Ck>UMONB.  • 

CLEBK  OF  THE  PABLIAMENT8.      An 

officer  of  the  House  of  Lords,  whose  duties 
are  similar  to  those  of  the  chief  clerk  in 
the  House  of  Commons. 

See   title  Clerk  of  the  House   of 

COHHOMB. 

CLEBK  OF  THE  PEACE.  An  officer  be- 
longing to  the  sessions  of  the  peace,  whose 
duty  it  is  to  read  indictments,  to  enrol  the 
Acts,  draw  the  process,  and  perfotm  yarious 
other  duties  connected  with  the  adminis- 
tration of  justice  at  the  sessions. 

CLEBK  OF  THE  PETTY  BAG.  An  offi- 
cer of  the  Court  of  Cliancery,  whose  duty 
it  used  to  be  to  record  the  return  of  all 
inquisitions  out  of  every  shire;  to  make 
out  patents  of  customers,  gangers,  control- 
lers, and  uulnagers ;  all  cong^a  d'^Ure  for 
bishops;  the  summons  of  the  nobility, 
clergy,  and  burgesses  to  Parliament,  &o. — 
33  Hen.  8,  c.  22 ;  Cowel.  But  most,  if  not 
all,  of  these  functions  have  been  superseded. 

CLEBK  OF  THE  PBIVY  SEAL.  •  There 
are  four  of  these  officers,  who  attend  the 
lord  privy  seal,  or  in  the  absence  of  a  lord 
privy  seal,  the  principal  secretary  of  state. 
Their  duty  is  to  write  and  make  out  all 
things  that  are  sent  by  warrant  from  the 
bignet  to  the  privy  seal,  and  which  are  to 
be  passed  to  the  great  seal;  and  also  to 
make  out  privy  seids  (as  they  are  termed) 
upon  any  special  occasion  of  his  majesty's 
affuirs,  as  for  the  loan  of  money  and  such 
like  purposes.    27  Hen.  8,  c.  11.    Cowel. 

CLEBK  OF  THE  SIOBET.  An  officer 
whose  duty  it  is  to  attend  on  his  majesty's 
principal  secretary,  who  always  has  the 
custody  of  the  privy  signet,  as  well  for  the 
purpose  of  sealing  his  majesty's  private 
letters,  as  also  grants  which  pass  his 
majesty's  hand  by  bill  signed :  there  are  ' 
four  of  these  officers.  27  Ht-n.  8,  c.  11.  | 
Cowel.  I 


CLOSE    BOLLS     and    CLOSE    WBITS. 

Certain  letters  of  the  king  sealed  with  his 
great  seal  and  directed  to  particular  per- 
sons and  for  particular  purposes,  and  not 
being  proper  for  public  inspection,  are 
dos^  up  and  sealed  on  the  outside,  and 
are  thence  called  loriU  eloae  {literai  clausse^, 
and  are  recorded  in  the  dose  rolls  in  the 
same  manner  as  others  are  in  the  patent 
roUs  {literx  patentee)^  or  open  letters. 

CLUBS.  These  are  companies,  but  not 
being  for  profit  are  not  within  the  mean- 
ing of  the  Winding-up  Acts  {In  re  St. 
James's  Club,  2  De  G.  M.  &  G.  383).  They 
are  essentially  social,  and  the  exclusion  of 
a  member,  if  not  wanton,  is  without  remedy. 
Hopkinson  v.  Exeter  {Marquess),  L,  R. 
5  Eq.  63. 

COALS.  By  stat.  6  &  6  Will.  4,  c.  G3, 
all  coals  must  be  sold  by  weight  and  not 
by  measure,  under  a  penalty  of  iOs.  By 
stat.  23  &  24  Vict.  c.  191,  provision  is 
made  for  the  inspection  and  regulation  of 
coal  mines  in  Great  Britain ;  and  under 
the  Act  25  &  26  Vict.  c.  79,  amending  same, 
it  is  not  lawful  for  the  owner  of  any  new 
mine  nor  (after  1st  January,  1865)  of  any 
existing  mine,  to  work  same  by  a  single 
shaft,  but  two  shafts  admitting  of  distinct 
means  of  ingress  and  egress  are  required, 
but  need  not  belong  to  one  and  the  same 
mine,  provided  they  are  in  communication. 

CODICIL.  A  supplement  to  a  will,  or 
an  addition  made  oy  the  testator  and 
annexed  to  the  will,  being  written  for  the 
explanation  or  alteration  or  for  the  purpose 
of  making  some  addition  to,  or  some 
subtraction  from,  the  dispositions  of  the 
testator  as  contained  in  his  will.  In  the 
Roman  Law,  a  codicil  was  an  informal  will ; 
but  in  English  Law,  the  formalities  of 
execution  and  of  attestation  are  as  strict 
in  the  case  of  codicils  as  in  that  of  wills. 
See  title  Wills. 

COOKISAHCE  or  COHUSAVCE.  This 
word  has  several  significations.  Ist.  It 
signifies  ai^  acknowledgment.  It  is  used 
in  this  sense  when  applied  to  fines,  or 
those  fictitious  suits,  by  means  of  which 
estates  in  lands  were  transferred  from  one 
party  to  another.  Thus  a  fine  •*  sur  cog- 
nisance de  droit"*  signified  a  fine  "upon 
acknowledgment  of  the  right."  2nd.  The 
word  is  applied  to  that  plea  or  answer 
put  in  by  tne  defendant  in  an  action  of 
replevin,  when  he  acknowledges  the  taking 
of  the  distress  in  respect  of  which  the 
action  is  brought,  but  insists  that  such 
taking  was  legal,  as  he  acted  with  the 
command  of  another  who  had  a  right  to 
distrain.  Here,  it  will  be  observed,  the 
defendant  makes  an  acknowledgment  of 
the  fact  charged  against  him,  but  oficrs  a 
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OOOVIBAHCE,  or  COini8AHGS--oofU<l. 

legal  ezcoae  for  hiB  conduct.  (See  Trevilian 
V.  Fyne,  1  Salk,  107;  Chambem  v.  Donald- 
wm,  11  East,  65.)  3rd.  It  is  used  in  the 
sense  of  judicial  notice  or  superintendence. 
Thus  cognisance  of  pleas  signifies  the 
right  or  privilege  granted  by  the  Grown  to 
any  person  or  body  corporate,  not  only  to 
hold  pleas  within  a  particular  jurisdiction, 
but  also  to  take  oognisance  of  them,  t.e.,  to 
take  judicial  notice  or  superintendence  of 
them,  in  other  words,  to  have  jurisdiction 
to  hear  them. 

COOKOyiT  ACIIOHEM.  An  instrument 
signed  by  a  defendant  in  an  action,  oon- 
/euing  the  plaintifTs  demand  to  be  just. 
The  defendant  who  signs  this  cognovit 
thereby  empowers  the  plaintiff  to  sign 
judgment  against  him,  in  default  of  his 
paying  the  plaintiff  the  sum  due  to  him 
within  the  time  mentioned  in  the  cognovit. 
Under  the  stat.  1  &  2  Vict.  o.  110.  s.  9, 
every  such  cognovit  must  be  attested  by  an 
attorney,  who  must  also  under  stat.  82 
&  S3  Vict  c.  62,  s.  24,  have  explained  to 
the  debtor  the  nature  of  the  instrument. 
And  under  the  last-mentioned  statute, 
s.  26,  every  cognovit  must  be  filed  with 
the  clerk  of  docquets  and  judgments  in  the 
Court  of  Queen's  Bench  within  twenty-one 
days  next  after  the  execution  thereof, 
otherwise  the  same  is  void  as  being  fraud- 
ulent against  creditors. 

See  also  title  ATTOaMET,  Poweb  of. 

Corp.  Our  serjeants-at-law  are  called 
Serjeants  of  the  coif,  from  the  circumstance 
of  the  lawn  coif  which  they  wear  on  their 
head,  under  their  caps^  when  they  are 
elevated  to  that  rank.  It  was  originally 
used  to  cover  the  crown  of  the  head, 
which  was  closely  shaved,  and  a  border  of 
hair  left  round  the  lower  part,  which  made 
it  look  like  a  crown,  and  was  thence  called 
corona  clericaliSf  or  tonauram  clertceUem, 
Cowel. 

OOLLATXSAL  (eoOateralu),  from  the 
Lat.  lateraUf  that  which  hangs  by  the  side. 
Its  legal  signification  does  not  differ  from 
its  common  acceptation.  Thus  a  collateral 
assurance  signifies  an  assurance  beside 
the  principal  one.  So  when  a  man  mort- 
gages his  estates  as  security  to  a  party 
lending  him  a  sum  of  money,  he  also  may 
enter  into  a  bond,  as  an  additional  or 
collateral  security.  A  collateral  security 
is,  therefore,  something  in  addition  to  the 
direct  security,  and  in  its  nature  usually 
subordinate  to  it ;  and  it  is  in  the  nature 
of  a  double  security,  so  that  when  one 
fails,  the  other  may  be  resorted  to.  ISee 
also  succeeding  trtles. 


OOLLATXSAL    OOHSAlTaUIHITT,     or 
COIXAZERAL    XIHDBED.      That  which 


OOLLATEBAL      OOySAKQUDriTY,    or 
OOLLATEKAL  JLUMDESB— con^tnued. 

exists  between  persons  who  are  derived 
from  the  same  stock  or  ancestors,  however 
remote.  Every  person  wiio  is  descended 
or  propagated  from  the  same  stem  (t.6., 
from  the  same  male  or  female  lineal  an- 
cestor) from  which  any  other  particular 
person  is  descended  or  propagated,  and 
who  is  neither  the  immediate  parent  or 
progenitor,  nor  the  progeny  of  sach  par- 
ticular person,  is  properly  and  aptly  de- 
nominated or  defined  to  be  a  collateral 
relative.  And  when  any  person  is  the 
collateral  relative  of  any  other  person,  all 
the  descendants  from  such  persons,  reci- 
procally and  respectively,  are  collateral 
relations. 

OOLLATXSAL  ISSUE.  When  a  pri- 
soner has  been  tried  and  convicted^  and  he 
then  pleads  in  bar  of  execution  oiversity 
of  person,  t.6.,  that  he  is  not  the  same 
person  who  was  attainted,  and  the  like; 
this  question  of  fact,  whether  or  not  he  is 
the  same  person,  is  called  a  collateral 
issue,  and  a  jury  is  then  empanneled  to 
try  this  issue,  viz.,  the  identity  of  his 
person.  It  is  a  general  rule  of  evidence, 
that  whatever  would  raise  a  collateral 
issue  is  to  be  excluded,  unless,  semhU,  the 
case  is  one  in  which  the  collateral  issue 
should  be  settled  by  way  of  preliminary  to 
the  chief  issue. 

COLLATERAL  WABBAHTT.  In  alien- 
ating  property  by  deed,  there  was  usually 
a  clause  in  it  called  the  clause  of  war- 
ranty, whereby  the  grantor,  for  himuself 
and  his  heirs,  warranted  and  secured  to 
the  grantee  the  estate  so  granted.  This 
warranty  was  either  lineal  or  ecllateral. 
Lineal  warranty  was  where  the  heir  de- 
rived, or  might  by  possibility  have  derived, 
his  title  to  the  land  warranted,  either 
from  or  through  the  ancestor  who  made 
the  warranty;  as  where  a  father,  or  an 
elder  son  in  the  life  of  the  father,  released 
to  the  disseisor  of  either  themselves  or  the 
grandfather,  with  warranty,  this  was  lineal 
to  the  younger  son.  CoUatercU  warranty 
was  where  the  heir's  title  to  the  land 
neither  was  nor  could  have  been  derived 
from  the  warranting  ancestor ;  as  where  a 
younger  brother  released  to  his  fiEithei's 
disseisor,  with  warranty,  this  wascoUatend 
to  the  elder  brother. 

See  also  title  WABRAimr. 

OOLLATIOK  TO   A  BENEFICE.      Ad- 

vowsons  are  either  preeentcUive,  coUative,  or 
donative,  (1.)  An  advowsoii  presentative  is 
where  the  patron  has  a  right  of  presentation 
to  the  bishop  or  ordinary,  and  moreover  to 
demand  of  him  to  institute  his  clerk,  if  he 
finds  him  cauonically  qualified,  and  this  is 
the  most  usual  kind  ef  advowbon.    (2.)  An 
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BdvowBon  coUative  is  wliere  the  bishop  and 
patran  are  one  and  the  same  person,  in 
which  case  the  bishop  cannot  present  to 
liimself,  but  in  the  one  act  of  collation,  or 
conferring  of  tiie  benefice,  he  docs  all  that 
is  usually  done  in  presentative  advowsons 
by  both  presentation  and  institution.  8.  Re* 
garding  the  advowson  donative,  see  title 
Advowson. 

OOLUOSHDim      BOHA      DJUTUHCTl 

(Letters  ad).  When  a  person  dies  intes- 
tate and  leaves  no  representatives  or 
creditors  to  administer,  or  leaving  such 
representatives  and  creditors,  they  refuse 
to  take  out  administration,  &c.,  the  judge 
of  the  Court  of  Probate  may  commit  ad- 
ministration to  such  discreet  person  as  he 
approves  of,  or  grant  him  these  letters  ad 
eollujendum  bona  defuncti  (to  collect  the 
goods  of  the  deceased).  Such  a  grant  is 
purely  official,  and  does  not  constitnte  him 
executor  or  administrator,  his  only  business 
being  to  take  care  of  the  goods,  and  to  do 
other  acts  for  the  benefit  of  those  who  are 
entitled  to  the  property  of  the  deceased. 
See  title  Administbation,   Lettkbs 

OF. 

COLLmOK:  See  title  BfiiPPiNa. 

0OLLT7BIOH.  A  deceitful  agreement  or 
compact  between  two  or  more  persons  for 
the  one  party  to  bring  an  action  against 
the  other  for  some  evil  purpose,  as  to 
defraud  a  tliird  party  of  his  right.  Bro. 
tit.  Collusion ;  Le«  TermesdelaLey,  As  a 
general  rule,  oollasion  between  the  parties 
k>  an  action  is  fatal  to  the  success  of  it, 
e.g.j  in  proceedings  for  a  divorce ;  but  in 
particulaf  instances  it  is  not  so,  as  in  the 
old  proceedings  for  suffering  a  common 
recovery. 

COLOHIES.  As  a  general  rule,  a  colony 
acquired  by  discovery  and  occapation  is  to 
be  governed  by  the  laws  of  England ;  and 
if  acquired  by  conquest,  then  by  its  own 
laws,  so  far  as  they  are  not  contrary  to 
morality,  and  until  the  conqueror  sees  fit 
to  change  them.  But  when  the  laws  of 
England  depend  upon  circumstances  that 
are  peculiar  to  England,  and  which  do  not 
apply  to  the  colonies  also,  then  these  par- 
ticular laws  do  not  hold  good  in  the  colo- 
nies, e.^.,  the  Law  of  Mortmain  in  tlie 
Island  of  Grenada.  Attorney- General  v. 
Stewart,  2  Mer.  143;  and  see  Mayor  of 
Lyons  v.  East  Lidia  Co.,  I  Moo.  P.  C.  C. 
175,  as  to  India. 

OOLOTJS.  A  technical  term  used  in 
pleading  ta  signify  that  apparent  right  of 
the  opposite  party,  the  admission  of  which 
is  required  in  all  pleadings,  by  way  of 
confession  and  avoidance.  Of  such  plead- 
ings it  is,  as  the  name  imports,  or  their 


COLOUB  -  continued, 

very  essence  to  confess  the  truth  of  the 
allegation  which  they  propose  to  answer  or 
avoid,  which  formerly  was  done  by  an  in- 
troductory sentence—*  True  it  is  that,  Ac.,'* 
preceding  the  defence  relied  upon  in 
answer.  But  tlioagh  this  formal  admis- 
sion is  now  generally  abandoned,  it  is 
still  essential  that  the  confession  clearly 
appear  on  tlie  face  of  the  pleading.  In 
many  places  it  is  absolute  and  unqualified ; 
as,  in  an  action  on  a  covenant,  a  plea  of 
release  admits  absolutely  the  execution  of 
the  covenant  and  the  breach  complained 
of;  but  in  some  the  confession  is  of  a 
qualified  kind,  or  sub  modo  only.  Thus, 
to  an  action  of  trespass  for  taking  the 
plaintiff's  com,  a  plea  that  the  defendant 
was  rector,  and  that  the  com  was  set  out 
for  tithe,  and  that  he  took  it  as  such  rector, 
would  be  a  good  plea  by  way  of  confession 
and  avoidance.  For  though  there  is  no 
direct  confession  that  the  defendant  took 
the  plaintiff's  com  as  alleged  in  the  decla- 
ration, but,  on  the  contrary,  an  assertion 
of  a  title  to  the  com  in  himself,  yet  the 
plea  implies  that  the  plaintiff  was  the  ori- 
ginal owner,  and  entitled  against  all  the 
world,  except  the  defendant.  There  is, 
therefore,  a  confession,  so  for  as  to  admit 
some  sort  of  apparent  right  or  colour  of 
claim  in  the  plaintiff,  and  is  therefore 
within  the  rule  laid  down  by  pleaders  on 
this  subject ;  thai  pleadings  in  confession 
and  avoidance  should  give  colour.  The 
colour  thus  explained,  inherent  in  the 
structure  of  all  pleadings  in  confession  and 
avoidance,  is  termed  implied  coUmr,  to  dis- 
tinguish it  from  express  colour,  which, 
instead  of  an  implied  admission,  is  a  direct 
and  positive  assertion  of  an  apparent  title 
in  the  opposite  party,  introduced  into 
pleadings  of  this  nature  to  satisfy  the  rule 
as  to  confession  or  admission.  This  latter 
kind  of  colour  is  employed,  or  used  to  be 
employed,  in  cases  where  the  pleader  was 
desirous  of  pleading  by  way  of  confession 
and  avoidance  to  a  traverse,  and  the  facts 
of  his  ease  admitted  no  sort  of  title  in'  the 
opposite  party,  or,  in  otlier  words,  gave  no 
implied  colour.  He  then,  for  the  express 
purpose  of  giving  colour,  inserted  in  his 
plea  a  fictitious  allegation  of  some  colour' 
able  but  insufficient  title  in  the  plaintiff, 
which  he  at  the  same  time  avoided  by  t^e 

E referable  title  of  the  defendant.  And  ih 
is  replication  the  plaintiff  was  not  allowed 
to  traverse  the  fictitious  matter  thus  sug- 
gested. The  practice  of  giving  express 
colour  came  to  be  almost  entirely  confined 
to  trespass  and  trover,  and  in  those  ac- 
tions extended  to  no  other  pleading  than 
the  plea.  The  form  adopted  in  trespass 
to  land  was  to  allege  a  oefective  charter 
of  demise,  and  in  trespass  for  taking  goods, 
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that  the  defendant  delivered  the  gooda  to 
a  Btranger,  who  delivered  them  to  the 
plainti^  from  whom  the  defendant  took 
them.  By  these  allegations  a  colourable 
or  apparent  right  was  given  to  the  plain- 
tiff in  both  cases,  and  the  pleas  were  ren- 
dered good,  which  otherwise  would  have 
been  defective  for  want  of  colour  (Stephen 
on  PL  229,  etuq,;  I  Ch.  PI.  504 ;  3  Beeves, 
E.  L.  438.)  But  under  the  C.  L.  P.  Act, 
1852,  s.  64,  express  colour  is  no  lono^er 
necessary,  and  the  better  opinion  is  that 
under  s.  49  of  that  Act  It  is  abolished. 

OOXBOTATIOH  OF  WOBKMEH.      The 

stat.  22  Vict  c.  34,  enacts,  in  explana- 
tion of  the  stat  6  Qeo.  4,  o.  129,  that  no 
workman,  by  reason  merely  of  his  com- 
bining with  other  workmen  for  the  purpose 
of  fixing  the  rate  of  wages,  or  for  the 
purpcMe  of  peaceably  and  without  threat  or 
intimidation  dissuading  othen  from  work- 
ing with  a  view  to  fixing  the  rate  of  wages, 
shall  be  deemed  or  taken  to  be  goilty  of 
the  ofience  of  molestation  or  obstruction ; 
but  the  Act  is  not  to  authorize  a  workman 
to  break  his  contract.  See  also  Trades 
Unions  Act,  1871  (34  &  85  Vict,  a  31),  and 
Criminal  ikw  Amendment  Act,  1871  (34 
&  35  Vict.  o.  82). 

OOXKAirDITE:  See  title  SooiiT^. 

OOMjlkhjiAIC  {ecdeeia  eommendata). 
The  liolding  a  living  or  benefice  tn  ccm- 
mendam  is  (where  a  vacancy  occurs)  hold- 
ing such  living  commended  by  the  Grown 
until  a  proper  pastor  is  provided  for  it. 
This  may  be  temporary  for  one,  two,  or 
three  years ;  or  perpetual,  being  a  kind  of 
dispensation  to  avoid  the  vacancy  of  the 
living,  and  is  caljed  a  commenda  retinere. 
These  eommendams  are  now  seldom  granted 
except  to  bishops. 

See  also  next  title. 

COMjlkhjiATOBS.  Secular  persons  on 
whom  benefices  or  church  livings  are  be- 
Btowed.  They  are  so  called  because  the 
benefices  were  commended  and  intruBted  to 
their  oversight ;  they  are  not  proprietors, 
but  only  a  kind  of  trustees.  Where  the 
bishop  is  commendatory,  the  grant  is  usually 
made  to  him  while  he  continues  bishop 
of  the  particular  diocese,  and  not  longer, 
the  intention  of  the  grant  being  to  augment 
the  revenues  of  the  bishopric  where  it  is 
poor. 

See  also  title  Pluralities. 

OOKMISSAST  (commissariuB).  In  the 
Ecclesiastical  Law  is  a  title  applied  to  those 
who  exeioiso  spiritual  iurisdiction  in  those 
parts  of  the  diocese  whioli  are  too  far  dis- 
tant from  the  chief  city  fur  the  chancellor 
to  call  the  people  of  the  bisho])'d  priuci]Xil 
court  without  occasioning  theui  grout  in- 


COmiBBAJLY—continued, 
convenience.  Thc^se  ofiScers  were  ordained 
to  supply  the  bishop's  ollice  in  the  distant 
places  of  his  diocese,  or  in  such  pcudshes  as 
were  peculiar  to  the  bishop,  and  were  ex- 
empted from  the  jurisdiction  of  the  arch- 
deacon (Lyndewood's  Provin.;  Cowel).  But 
in  more  modem  times,  the  commissary  acts 
generally  in  relief  of  the  bishop  or  arch- 
bishop, and  as  his  officer. 


•    l«:':(i 


In  our  law  is  much  the 
same  as  deiegatio  with  the  civilians,  and  is 
conunonly  understood  to  signifjr  the  warrant, 
authority,  or  letters  patent,  which  empower 
men  to  perform  certain  acts,  or  to  exeroise 
jurisdiction  either  ordinary  or  extraordi- 
nary. In  its  popular  sense  it  frequently 
signifies  the  persons  who  act  by  virtue  of 
such  an  autnority.  There  are  various 
sorts  of  commissions,  which  will  be  found 
under  the  following  titles. 


OOMXISSIOirs  OF  ASSIZE.  Commis- 
sions empowering  the  judges  to  sit  on  the 
cirouit,  for  the  purpose  of  holding  the 
assizes. 

COMKISSIOir  OF  BAHKBIFFT.  A  com- 
mission or  authority  formerly  granted  by 
the  Lord  Chancellor  to  such  ducreet  per- 
sons as  he  should  think  proper,  to  examine 
the  bankrupt  in  all  matters  relating  to  bis 
trade  and  efiects,  and  to  perform  various 
other  important  duties  connected  with 
bankruptoy  matters;  these  persons  were 
thence  called  eommiseianera  of  bankruptcy, 
and  had  in  most  respects  the  powers  and 
privileges  of  judges  m  their  own  Courts. 
But  regularly  constituted  Courts  and 
judges  in  bankruptcv  cases  have  now  super- 
seded such  commissions  and  commissioners. 
See  title  Bankbuftcy. 

OOnOSSIOK  OF  CHASITABLE  USES. 

A  commission  issuing  out  of  the  Court  of 
Chancery  to  the  bishop  and  others,  when 
lands  which  are  given  to  charitable  uses 
have  been  misemployed,  or  there  is  any 
fraud  or  dispute  couoeming  them,  to  in- 
quire of  and  redress  the  same. 


C0MMIS8I0H  OF  DSLEOATXa  Wlien 
any  sentence  was  given  in  any  ecclesiastical 
cause  by  the  archbishop,  this  commission 
under  the  great  seal  was  directed  to  certain 
persons,  usually  lords,  bishops,  and  judges 
of  the  law,  to  sit  and  hear  an  appeal  of  the 
same  to  the  King  in  the  Court  of  Chan- 
cery. But  latterly  the  Judicial  Committc>c 
of  the  Privy  Council  has  supplied  the  place 
of  this  commission ;  and  the  Court  of  Ap- 
peal will  take  the  place  of  the  Judicial 
Committee  under  the  Judicature  Act,  1873. 


COMMISSIOK  TO  EXAKIKE  WIT- 
HE88E8.  When  a  cause  of  action arisc's  in 
a  foreign  country,  and  the  witnesses  reside 
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there,  or  in  a  cause  of  action  arising  in 
England,  where  the  witnesses  are  abroad  or 
are  shortly  to  leave  the  kingdom ;  or  if  wit- 
nesses residing  at  home  are  aged  and  infirm, 
and  therefore  cannot  come  to  Court ;  in  any 
of  these  cases  a  Court  of  E<]uity  will  grant 
a  commimon  to  certain  persons  to  attend 
these  witnes8S8  wherever  they  may  reside, 
and  to  examine  them  and  take  down  their 
depositions  in  writing  upon  the  spot,  and 
these  depositions  are  then  rec-eived  in 
Court  as  valid  evidence  in  the  cause. 
See  also  titles  Evidence  ;  Witnesses. 

OOinaSSIOH  of  LUHACY.  a  commis- 
sion issuing  out  of  Chancery  authorizing 
certain  persons  to  Inquire  whether  a  person 
represented  to  be  a  lunatic  is  so  or  not,  in 
order  that,  if  he  is  a  lunatic,  the  king  may 
have  the  care  of  his  estate.  The  masters  in 
lunacy  at  the  present  day  are  permanent 
officers  appointed  to  discharge  the  duties  of 
these  commissions,  under  the  Lunacy  Regu- 
lation Act,  1862  (25  ft  26  Vict.  c.  86). 

OOiaOflSIOH    OF    OYER    AHD    TSE- 

:  See  title  Oteb  and  Terminer. 


OOIOIIBSIOH  OF  THB  PEACE.    A  com- 
mission from  the  king  under  the  great  seal, 
appointing  persons  therein  named  jointly 
and  separately  justices  of  the  peace. 
See  title  Justice. 

oomnssioy  to  take  ahswees  nr 

EQuiTX.  THien  a  defendant  in  a  suit  lived 
more  than  twenty  miles  from  London,  there 
might  have  been  a  commission  granted  to 
take  his  answer  in  the  country,  where  the 
commissioners  administered  to  him  the 
usual  oath,  and  then  the  answer  being 
sealed  up,  either  one  of  the  commissioners 
carried  it  up  to  Court,  or  it  was  sent  by  a 
messenger,  who  swore  that  he  received  it 
from  one  of  the  commissioners,  and  that 
the  same  had  not  been  opened  or  altered 
since  he  received  it.  But  now  such  an 
answer  may  be  sworn  in  the  country 
before  any  solicitor  of  the  Court  who  is 
appointed  a  commissioner  to  administer 
oaths  in  Chancery. 

OOIOCITTEE.  An  assembly  of  persons 
to  whom  matters  are  referred.  A  committee 
of  the  House  of  Commons  is  a  committee  to 
whom  a  bill  after  the  second  reading  is 
committed,  that  is,  referred ;  and  is  either 
selected  by  the  House  in  matters  of  small 
importance,  or  else  upon  a  bill  of  conse- 
quence the  House  resolves  itself  into  a  com- 
mittee of  the  whole  house.  A  committee  of 
tiie  whole  House  is  formed  of  every  member ; 
and  to  form  it,  the  Speaker  quits  the  chair 
(another  member  being  appointed  chair- 
man), and  the  Speaker  may  in  tiiat  case 
sit  and  debate  as  u  private  member.    In 


COMMITTEE— continued, 
these  committees  the  bill  is  debated  clause 
bv  clause,  amendments  are  made,  the 
blanks  are  filled  up,  and  sometimes  the  bill 
is  almost  entirelv  remodelled.  After  it  has 
gone  through  this  committee,  it  is  again 
brought  before  the  House  for  re-considera- 
tion, after  which  it  is  read  a  third  time,  and 
then  passed  or  not  passed,  as  the  case  may 
be.  A  committee  also  signifies  the  person 
or  friend  to  whom  the  Lord  Chancellor 
commits  the  care  of  an  idiot  or  lunatic. 

COMMITTEE  OF  SUPPLY.  A  ooomiittee 
of  supply  is  a  committee  of  the  House  of 
Commons,  in  which  the  grants  of  monev 
necessary  for  the  public  service  are  voted, 
after  the  estimates  of  the  sums  required  by 
the  various  public  departments  have  been 
laid  before  the  House. 

COMMITTEE  OF  WATS  AlTD  MEAH8. 

This  committee  is  one  which  follows  next 
in  order  to  a  committee  of  supply  in  the 
financial  business  of  tiie  House  of  Com- 
mons; and  its  object  is  to  consider  the 
ways  and  means  of  raising  the  supply 
which  has  previously  been  granted  in  the 
other  committee.  The  difierence  between 
them  is  that  one  controls,  the  other  pro- 
vides. 

COMMITTEE  OF  WHOLE  HOUSE :  See 

title  Chairman  of  Committebb  or  the 
WHOLE  House. 

COMMITTEE  OK  PBIVATE  BILLS.  The 

difference  between  a  committee  on  a  private 
bUl  and  a  committee  on  a  public  hill  is, 
that  while  the  latter  consists  of  the  House 
itself,  with  a  chairman  of  committees  pre- 
siding instead  of  the  Si)eaker,  the  former 
consists  of  a  selected  number  of  members 
who  sit  in  a  committee  room  and  take  evi- 
dence for  and  against  the  bill;  tlie  wit- 
nesses being  exumined  by  counsel  as  in  a 
Court  of  Justice.  In  the  Commons*  com- 
mittees on  private  bills,  the  public  are 
admitted ;  but  from  the  Lords'  committees 
they  are  excluded. 

COMMITTEE,  SELECT.  A  select  com- 
mittee consist's  of  a  certain  number  of 
members  of  either  House  of  Parliament, 
appointed  to  inquire  into  and  report  upon 
matters  specially  referred  to  them.  It  is 
cidled  a  select  committee,  as  distinguished 
from  a  committee  of  the  whole  house,  a 
committee  of  supply,  a  committee  of  ways 
and  means,  &c.;  and  it  usually  conducts 
its  proceedings  in  a  separate  apartment  pro- 
vided for  the  purpose,  and  not  in  the  body 
of  the  House  itself.  Among  the  most  im- 
portant of  this  class  of  committees,  railway 
committees  may  be  instanced  as  examples. 

COMMON,  BIGHT  OF.  Is  a  right 
which  one  person  who  is  not  the  owner  has 
of  taking  some  part  of  the  produce  of  land 
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OOIOEOH,  BIGHT  QiF-wntinued. 
belonging    to  another.     There    are  four 
kinds  of  rights  of  common,  viz. : 

(1.)  Common  of  Pasture,  which  may  be, 
either 
(a.)  Appendant  (jue  that  title) ;  or 
(b.)  Appurtenant  (aee  that  title) ;  or 
(c.)  Pur  cause  de  vicinage  {tee  that 

title);  or 
(d.)  In  Gross  (see  that  title)  ; 
(2.)  Common  of  Piscary,  as  to  which,  see 

title  Fia&SBT ; 
(3.)  Common  of  Estovers,  as  to  which, 

Me  title  EsTOVEBS ; 
(4.)  Common  of  Turbary,  as  to  which, 
aee  title  Tubbabt. 
As  a  general  rule,  rights  of  oonmion  are 
acquired  in  the  same  manner  as  easements 
(m0  that  title),  viz.,  either 
(1.)  By  grant;  or 

(2.)  By  prettoription,  which  implied  a 
grant. 
And  the  Prescription  Act,  2  &  8  Will.  4, 
c.  71,  applies  to  all  varieties  of  riehts  of 
common,  for  the  acquisition  of  which  it 
appoints  thirty  years  and  sixty  ^ears,  the 
former  conferring  a  title  defeasible  other- 
wise than  with  reference  to  time,  and  the 
latter  a  title  defeasible  by  production  of 
written  evidence  only. 

Similarly,  the  remedies  for  disturbance 

of  a  right  of  common  are  the  same  as  for 

the  denial  or  obstruction  of  an  easement, 

viz.: — 

(1.)  Caae,  which  is  substituted  for  the 

old  right  of  admeasurement ; 
(2.)  Abatement;  and 
(3.)  Bia  in  Equity. 
Bights  of  common  may  be  extinguished  in 
one  or  other  of  the  following  wayd : — 
(1.)  By  unity  of  possession  ; 
(2.)  By  release ; 
(3.)  By  severance; 
(4.)  By  enirancliisement ;  or 
(5.)  By  inclosure. 
See  also  titles  Afpbovement  ;  Inclo- 

8VBE. 

COMHOH  BAB.  A  plea  was  so  termed, 
which  was  frequently  pleaded  by  a  defend- 
ant in  an  action  of  trespass  quare  datuum 
/regit.  In  this  action,  if  the  plaintiff  de- 
clared against  the  defendant  lor  breaking 
his  dose  in  a  certain  parish,  without  other- 
wise particularizing  or  describing  the  close, 
and  the  defendant  himself  happened  to 
have  any  freehold  land  in  the  same  parish, 
he  frequently  affected  to  mistake  the  close 
in  question  for  his  own,  and  pleaded  what 
was  called  the  common  bar,  viz.,  that  the 
close  in  which  the  trespass  was  committed 
was  his  own  freehold,  which  compelled  the 
plaintiff  to  new  assign,  i.e.,  to  assign  his 
cause  of  complaint  over  again,  alleging 
that  he  brought  his  action  in  respect  of  a 
trespass  committed  upon  a  different  close 


COHXOH  BAIL— isontinued. 

from  that  claimed  by  the  defendant  as  his 
own  freeliold.  Now,  however,  a  defendant 
cannot  well  affect  ignoiance  with  regard  to 
the  real  close,  as  by  a  rule  of  Court  (Hil. 
Term,  4  Will.  4),  the  plaintiff  is  now  bound 
to  partictdariie  the  close  or  place  iu  the  de- 
claration by  assigning  to  it  its  familiar 
name,  or  by  describing  it  by  its  abuttals  or 
other  sufficient  description.  The  above- 
mentioned  plea  is  also  called  a  bar  at  large 
and  a  blank  bar.  Steph.  Plead.  250, 
4th  ed. 

COHXOH  BXHGH.  The  Court  of  Com- 
mon Pleas  was  formerly  so  called,  because 
the  causes  of  common  pereons,  t.e.,  causes 
between  subjects  only,  and  iu  which  the 
Crown  had  no  interest,  were  tried  and 
determined  in  that  Court. 

COXXOH  IHTEBDMZHT.  The  plain 
common  meaning  of  any  writing,  as  appa- 
rent on  the  face  of  it,  without  straining  or 
distorting  the  meaning  of  the  writer.  Bar 
to  common  intendment  is  an  ordinary  or 
general  bar  to  the  declaration  of  a  plaintiff. 
Co.  Litt.  78;  Cowel. 

COXXOH  IHTEHT.  "Certainty  in 
pleading  has  been  stated  by  Lord  Coke 
(Co.  Litt  303)  to  be  of  three  sorts,  viz., 
certainty  to  a  common  intent,  to  a  certain 
intent  in  general,  and  to  a  certain  intent  in 
every  paziicular.  By  a  common  intent,  1 
understand,  that  when  words  are  used 
which  will  bear  a  natural  sense,  and  also 
an  artificial  one,  or  one  to  be  made  by  ar- 
gument or  inference,  the  natural  sense 
shall  prevail,  it  is  simply  a  rule  of  construc- 
tion and  not  of  addition.  Common  intent, 
cannot  add  to  a  sentence  words  which  are 
omitted.'*  Per  Buller,  J.,  Dovaston  v. 
Payne  2  H.  Bl.  527 ;  2  Smith's  L.  C.  132. 

COXXOH  PLEAS  {communia  placita). 
One  of  the  superior  Courts  of  Common  Law. 
The  proceedings  iu  tliis  Court  are  tlie  same 
as  those  in  the  other  Courts  of  Common 
Law.  The  Court  was  fixed  at  Westminster 
by  or  in  virtue  of  that  provision  in  Magna 
Carta  requiring  communia  placita  to  be 
held  in  some  one  definite  place  (aUquo 
certo  loco  tenedntur). 

See  also  title  Courts  of  Justice. 

COXXOH  SEBJEAHT.  Is  a  judicial 
officer  attached  to  the  corporation  of  the 
City  of  London,  who  assists  the  recorder 
in  disposing  of  the  criminal  business  at  the 
Old  Bailey  Sessions. 

COXXOH  TBAVEB8E :  See  title  Tba- 
vEuas. 

OOXXUHE    COHCUIUX    BEOHI   AH- 
OIXB.      The  general  council  of  the  realm 
assembled  in  Parliament.    Cowol. 
See  also  title  Couhts  of  Jlstice. 
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coionnriA  fulCita  hoh  tehzhba 

IK  80A0GASIO.  A  writ  directed  to  the 
treasarer  and  barons  of  the  Exchequer, 
forbidding  them  to  hold  pleas  between 
common  persons  in  that  Oourt;  Beg.  of 
Writs,  187;  CoweL 

COMMUTATION  OF  TITES8:  See  title 
Tithes. 

00MPABI80H  OF  HAHBWBITnrO :  See 

title  Haitowbitino. 

COMPAHT:  j^ee  title  Joint  Btogk  Ck)M- 

PAST. 

COMFEnSATIOK.  In  French  Law  (as 
in  Koman  Law)  is  the  set-off  of  English 
Law.    See  that  title. 

C0MFEK8ATI0K.  In  English  Law, 
denotes  the  pecuniary  sum  awarded  under 
railway  ana  other  statutes,  in  payment 
and  compensation  of  and  for  lands  and 
buildings  taken  oompulsorily  or  by  agree- 
ment for  public  purposes.  The  chief  statute 
upon  the  matter  is  the  Lands  Glauses  Con- 
solidation Act,  1845  (8  &  9  Vict  c.  18). 

C0MF06ITI0K  WITH  CBEDIT0S8.    As 

well  by  the  Common  Law  as  under  the 
Bankruptcy  Act,  18i»9,  it  is  lawful  for  a 
debtor  in  embarrassed  circumstances  to 
come  to  an  arrangement  with  his  creditors 
to  pay  them  so  much  in  the  pound,  and  to 
be  released  or  forgiven  by  them  Uie  rest 
The  agreement  is  usually  carried  out  by 
means  of  a  composition  deed,  but  such  a 
deed  is  not  requisite  by  the  Common  Law, 
there  being  a  sufficient  consideration  to 
support  the  arrangement  as  a  simple  con- 
tract merely,  in  the  mutual  agreement  of 
all  the  creditors  in  consideration  of  the 
agreements  of  the  others  to  assent  to  the 
composition  {Sibree  v.  2Vtpp,  15  M.  &  W. 
23).  It  is  necessary  by  the  Conmion  Law 
that  all  the  creditors  should  have  assented 
to  the  composition ;  but  under  the  Bank- 
ruptcy Act,  1869,  a  majority  in  number 
and  three-fourths  in  value  may  bind  the 
minority,  see  sect.  126. 

See  also  titles  Liquidation;  Bank- 
ruptcy. 

OOMFOUKDIKO  FELOHT,  or  THEFT- 
BOTE.  Where  a  person  has  been  robbed, 
and  he  knows  the  felon,  and  receives  back 
from  him  his  goods  that  were  stolen,  or 
some  other  amends,  upon  agreement  not  to 
prosecute,  this  is  a  misdemeanour. 
See  also  title  Advebtisement. 

C0MFB0MI8E  OF  SUIT.  When  a  suit  is 
not  carried  through  to  verdict,  or  decree, 
or  judgment,  but  the  parties  agree  upon 
certain  terms,  which  include  a  stay  of  pro- 
ceedings, they  are  said  to  compromise  the 
suit     A  more  doubtfulness  oi  right  id  a 


OOMFEOMISE  OF  SUIT — continued. 
sufficient  consideration  to  support  a  com- 
promise {Callisher  v.  Biachoffafieim,  L.  B.  6 
Q.  B.  449).  Counsel  for  the  parties  may  also 
compromise  a  suit  without  the  authority 
and  even  against  the  wishes  of  their  clients. 
The  parties  themselves  may  compromise  it, 
but  without  prejudice  to  their  solicitor's 
lien.     Wright  v.  Burrows,  3  C.  B.  344. 

00MFT7BGAT0BS.  Persons  who  swear 
they  believe  the  oath  of  another  person 
made  in  defence  of  his  own  innocence.  Such 
was  the  case  with  the  clergy,  who,  when 
accused  of  any  capital  crime,  were  not  only 
required  to  inake  oath  of  their  own  inno- 
cence, but  also  to  produce  a  certain  number 
of  persons,  called  compurgatorSf  to  swear 
that  they  believed  the  oath  of  the  accused. 
It  is  a  rude  form  of  evidence,  the  modem 
phase  of  which  is  charcuter-evidence.  See 
that  title. 

OOMFTJTE,  BTTLE  TO.  In  cases  where 
the  plaintiff  had  an  interlocutory  judgment, 
and  the  amount  of  damages  was  a  simple 
matter  of  calculation,  and  no  evidence  was 
required  to  ascertain  the  amount,  beyond 
what  was  apparent  on  the  face  of  the 
pleadings,  the  Court,  instead  of  putting  the 
plaintiff  to  execute  a  writ  of  inquiry,  would 
refer  it  to  the  master  to  compute  principal 
and  interest.  This  course  was  usually 
pursued  when  interlocutory  judgment  had 
Deen  signed  in  an  action  on  a  bill  of  ex- 
change, or  promissory  note,  or  banker's 
cheque.  The  Courts  in  the  first  instmce 
granted  a  rule  to  shew  cause  why  it  should 
not  be  referred  to  the  master  to  compute 
principal  and  interest,  &c.,  which  rule  had 
to  be  served  upon  the  defendant,  and  if 
cause  was  not  shewn  the  rule  was  made 
absolute  (Bay ley's  Pr.  221 ;  Lush's  Pr.  706). 
But,  under  the  present  practice,  as  regu- 
lated by  the  C.  L.  P.  Act,  1852,  in  the  case 
of  judgment  by  default  no  rule  to  compute 
is  necessary  (s.  92);  and  in  actions  where 
the  plaintiff  seeks  to  recover  a  debt  or 
liquidated  demand  in  money,  judgment  by 
default  is  final  (s.  93);  while  in  actions 
in  which  the  amount  of  damage  is  sub- 
stantially a  matter  of  calculation,  it  is  not 
necessary  to  issue  a  writ  of  inquiry,  but  the 
Court  or  a  judge  may  direct  that  the 
amount  for  which  final  judgment  is  to  be 
signed  sliall  be  ascertained  by  one  of  the 
masters,  who  shall  indorse  his  finding  on 
the  rule  or  order  referring  the  matter  to 
him,  and  the  indorsement  is  to  have  the 
effect  of  a  verdict  upon  a  writ  of  inquiry 
(s.  94).  Tiie  order  of  reference  Is  obtained 
upon  tummone. 

C0KCLU8I0K  TO  TEE  COinTTBT.  When 
a  party  in  pleading  traverses  or  denies  a 
material  fact  or  allegation  advanced  by  his 
opponent,  he  usually  concludes  his  plead- 
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C0KGLU8I0H  TO  THE  OOWTRY—contd. 
ing  with  an  offer  that  the  issue  so  raised 
may  be  tried  by  a  jury :  this  he  does  by 
Btating  that  he  "puta  himself  upon  the 
oount^;"  atid  a  pleading  which  so  con- 
cludes is  then  said  to  conclude  to  the 
countnr ;  and  the  technical  phrase  itself  is 
tenned  a  '*  eonduHon  to  (he  country** 

OOHOOBO  (concordid).  An  agreement 
entered  into  between  two  or  more  persons, 
upon  a  trespass  having  been  committed,  by 
way  of  amends  or  satisfaction  for  the 
trespass.  In  that  species  of  conveyance 
which  was  formerly  in  use,  called  a  flne^ 
the  word  "  coneorcT  also  occurs ;  and  here  it 
signifies  an  agreement,  called  the  finu  con- 
cordue^  between  the  parties,  who  are  levying 
the  fine  of  lands  one  to  another,  how  and 
in  what  manner  the  lands  shall  pass ;  this 
concord  is  usually  an  acknowledgment 
from  the  deforciants  that  the  lands  in  ques- 
tion are  the  right  of  tlie  complainant ;  and 
from  this  acknowledgment^  or  recognition  of 
right,  the  party  levying  the  fine  is  called 
the  cognizory  and  he  to  whom  it  is  levied 
the  eognizee, 

OOHDEXKATIOH  MOHET.  The  party 
who  fails  in  a  suit  or  action  is  sometimes 
said  to  be  condemned  in  the  action,  whence 
the  damages  to  which  such  failure  has 
made  him  liable  used  to  be  frequently 
called  condemnation  money.  Thus  in  pro- 
ceedings to  enforce  a  recognizance  by  writ 
of  scire  /ados  it  is  laid  down  that  '*  these 

Sersons  (the  bail)  stipulated  that  if  the 
efendant  should  be  condemned  in  the 
action,  he  should  pay  the  condemnation 
money f  or  render  himself  into  custody." 

CONDITIOH.  In  French  Law,  the  fol- 
lowing peculiar  distinctions  are  made : — 

(1.)  A  condition  is  ctufueUe,  when  it  de- 
pends on  a  chance  or  hazard ; 

(2.)  A  condition  is  potegtative,  when  it 
depends  on  the  accomplishment  of  some- 
thing which  is  in  the  power  of  the  party  to 
accomplish ; 

(3.)  A  condition  is  mixte,  when  it  de- 
pends partly  on  the  will  of  the  party  and 
partly  on  the  will  of  others ; 

(4.)  A  condition  is  suspensive,  when  it  is 
the  future  and  uncertain  event,  or  present 
but  unknown  event,  upon  which  an  obliga- 
tion takes  or  fails  to  take  effect ; 

(5.)  A  condition  is  resolutoire,  when  it  is 
the  event  which  imdoesan  obligation  which 
has  already  had  effect  as  such. 

OOHDITIOHB.  At  the  Common  Law,  a 
condition,  or  the  benefit  of  a  condition, 
could  only  be  reserved  to  the  grantor, 
lessor,  or  assignor,  and  his  real  or  per- 
sonal representatives,  and  not  to  a  stronger ; 
but  by  the  stat.  8  &  9  Vict.  c.  106,  s.  5, 


CONDITIOKB— oonhnued. 

under  an  indenture  executed  after  the  1st 
of  October,  1845,  the  benefit  of  a  con- 
dition respecting  any  lands  or  tenements 
may  be  taken,  although  the  taker  thereof 
be  not  named  a  party  to  the  same  in- 
denture. 

A  condition  affecting  freehold  lands 
must  be  created,  if  not  by  the  same  deed, 
at  all  events  by  a  deed  executed  and  deli- 
vered at  the  same  time  as  the  deed  which 
creates  the  estate ;  but  a  condition  affecting 
chattels,  rents,  annuities,  and  such  Like, 
may  be  created  subsequently  to  the  prin- 
cipal deed. 

And  with  reference  to  the  breach  of  con- 
ditions : — 

By  the  Common  Law,  no  one  could 
take  advantage  by  entry  of  the  breach 
of  a  condition,  except  persons  who  were 
parties  or  privies  in  right  and  represen- 
tation. Therefore,  by  the  Common  Law, 
neither  privies  in  law*  (e,g.,  lords  claiming 
by  escheat)  nor  grantees  and  assignees  of 
the  reversion,  could  have  such  advantage 
of  it.  But  by  stat.  32  Hen.  8,  o.  34, 
grantees  and  assignees  now  possess  this 
right,  whether  the  grant  is  of  the  whole 
or  ozily  of  a  part  of  the  estate  of  the 
reversion,  but  not  so  as  to  apportion  tho 
condition ;  however,  now,  by  stat.  22  &  23 
Vict.  c.  35,  s.  3,  such  apportionment  may 
be  made  where  the  reversion  is  split  up 
into  parts. 

Even  when  Jands  are  descendible  by 
some  rule  or  custom  to  a  person  other 
than  the  heir  by  the  Conmion  Law,  e.^.,  in 
gavelkind  lands,  none  but  the  heir  by  the 
Common  Law  may  enter  for  tho  breach ; 
although  after  such  entry,  the  customary 
heir  or  heirs  may  enter  on  him,  and  enjoy 
along  with  him,  if  the  custom  so  direct. 
But  the  right  of  taking  advantage  of  a 
breach  of  condition  being  merely  personal 
(1  Pres.  Shop.  T.  150),  not  even  the  heir 
at  Common  Law  may  enter  for  a  condition 
broken  in  the  lifetime  of  his  ancestor. 
See  also  succeeding  titles. 

OOHDinOKB,  IMPOSSIBLE.  In  Boman 
Law,  a  legacy  subject  to  an  impossible  con- 
dition was  valid,  and  was  at  once  an  abso- 
lute bequest :  and  this  is  also  the  rule  as 
to  bequests  of  personal  property  in  English 
Law.  Again,  in  Roman  Law,  a  stipu- 
lation (i'.e.,  contract)  subject  to  an  im- 
possible condition  was  void  altogether; 
and  tills  is  also  tho  rule  of  the  English 
Law  as  to  such  a  contract  in  the  general 
case.  But  a  distinction  has  been  taken, 
chiefly  upon  the  words  of  the  contract, 
between  a  condition  which  is  already  im- 
possible, and  known  to  bo  so  to  the  con- 

*  Nevcrtbelt'ss  if  the  condition  were  implied  in  law, 
privies  in  law  might  take  advantage  ot  tlio  breacL 
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tracting  parties  at  the  time  of  their  con- 
tracting (in  which  case  the  contract  is 
invariably  void,  as  being  simply  foolish), 
and  a  condition  which  only  subsequently 
to  the  contract  becomes  voia,  or  tlje  impos- 
sibility of  which  was  unknown  to  the 
parties  at  the  time  of  the  contract  (in 
which  latter  case  the  contract  may  or 
may  not,  according  to  the  language,  be 
ana  remain  binding).  8ee  Leake  on  (Con- 
tracts, 356. 

CONDinOHS  PBEGEDEHT  A^B  8T7B- 
8SQUEHT.  These  may  be  either  prece- 
dent to  the  vesting  of  an  estate  or  right  of 
action,  or  subsequent  thereto,  and  divesting 
the  estate  or  right. 

(a.)  Conditions  precedent  and  subsequent 
with  reference  to  estates. 

In  the  construction  of  personal  bequests, 
where  the  condition  is  precedcut,  and 
there  is  no  limitation  over  on  its  non-ful- 
filment, it  is  sufficient  if  it  is  performed 
in  substance,  when  from  unavoidable  cir- 
cumstances it  cannot  be  fulfilled  to  the 
letter ;  but  when  there  is  a  limitation 
over  of  the  legacy  on  non-fulfilment  of  the 
condition,  a  strict  and  literal  performance 
is  required  (1  Wh.  Rop.  Leg.  769).  On  the 
other  hand,  when  the  condition  is  sub- 
sequent, then,  as  being  odious,  it  is  con- 
strued with  strictness,  and  to  be  of  any 
avail  to  defeat  an  estate  (whether  vested 
or  contingent),  it  must  have  been  fulfilled 
to  the  letter  (1  Wh.  Bop.  Leg.  783);  for  it 
is  only  reasonable  that  before  a  person  is 
deprived  of  the  benefit  conferred  upon  him 
the  literal  event  on  which  the  forfeiture  is 
to  arise  should  liappen,  more  especially  if 
the  benefit  is  alreitdy  vested  in  enjoyment, 
and  it  makes  no  difiercnce  for  that  matter 
that  the  condition  which  is  subsequent  to 
the  one  estate  is  precedent  to  another, 
either  introducing  a  fresh  conditional  limi- 
tation, or  accelerating  a  limitation  already 
in  existence  in  remainder. 

These  principles  may  be  illustrated  by  a 
reference  to  conditions  of  consent  to  mar- 
riage. Thus,  if  in  the  event  of  a  legatee 
marrying  without  the  consent  of  a  trustee 
or  executor,  the  legacy  is  to  go  over  to 
another  person,  and  either  the  trustee  dies 
before  the  marriage,  and  before  his  consent 
is  obtained,  or  the  executor  renounces,  the 
interest  of  the  prior  legatee  becomes  ab- 
solute, and  he  or  she  may  marry  without 
consent  without  forfeiting  the  legacy. 
This  is  a  condition  subsequent.  Again,  if 
a  condition  which  is  precedent  to  some  be- 
quest requires  the  consent  of  three  trustees 
to  the  marriage  of  the  legatee,  and  one 
of  those  trustees  dies,  the  approbation  of 
the  surviving  two  trustees  previously  to  the 
marriage  will  be  a  sutticient  compliance 
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with  the  condition ;  and  in  such  a  case,  if 
the  condition  were  subsequent,  the  hap- 
pening of  the  like  event  would  disehargo 
the  condition  in  ioto^  inasmuch  as  the 
literal  performance  was  become  imposisiblo. 
See  1  Wh.  Rop.  Leg.  803. 

(6.)  (Conditions  precedent  to  the  vesting 
of  a  right  of  action,  also,  conditions  sub- 
sequent divesting  the  same. 

The  right  of  action  is  not  complete 
without  the  previous  performance,  or  else 
the  remission,  of  all  conditions  precedent 
rif  any)  to  the  obligation  attaching  to  the 
defendant ;  and  therefore  it  is  necessary 
to  aver  in  the  declaration  a  performance 
of  all  such  conditions,  or  else  a  sufficient 
excuse  for  the  non-performance  thereof 
{Grafton  ▼.  Eastern  Counties  By.  Co.,  8 
Exch.  699).  By  the  C.  L.  P.  Act  1852, 
s.  57,  it  is  made  lawful  for  the  plaintiff  or 
defendant  in  any  action  to  aver  perform- 
ance of  conditions  precedent  generally; 
but  this  enactment  does  not  relieve  him 
from  the  necessity  of  averring  specifically 
any  excuse  fur  a  non-performance  thereof, 
ana  in  this  specific  averment  both  the 
conditions  excused  and  the  excuses  of  per- 
formance must  be  averred  with  particu- 
larity {London  Dock  Co.  ▼.  Sinnott,  8  E. 
&  B.  347);  but  although  the  discharge 
of  an  obligation  under  seal  can  only  be 
effected  by  a  deed  under  seal,  the  dis- 
charge need  not  be  so  averred  in  the 
declaration  {Thames  Haven  Dock  Co.  t. 
Brymety  5  £xch.  696).  A  general  aver- 
ment of  readiness  and  willingness  to 
perform  all  conditions  precedent  is  not 
sufficient  in  the  case  of  a  condition  pre- 
cedent which  requires  either  performance 
or  an  excuse  from  performance  {Roberts  v. 
BreU,  6  C.  B.  (N.S.)  611).  But  where  the 
acts  to  be  done  on  the  parts  of  the  plaintifl' 
and  defendant  aro  concurrenty  the  party 
who  sues  the  other  for  non-performance  of 
his  part,  need  only  aver  a  willingness  and 
readiness  to  perform  [Morton  v.  Lamb^  7 
T.  R.  125) ;  and  the  rule  is  the  same  with 
respect  to  agreements  under  seal  {Glaze- 
brook  V.  WoodrovDy  8  T.  R.  366).  And 
when  the  declaration  sufficiently  shews 
that  the  defendant  has  absolutely  inca- 
pacitated himself  from  performing  his  part 
of  the  contract  it  is  not  necessary  to  aver 
either  the  performance  of  conditions  pre- 
cedent, or  a  readiness  and  willingneas  to 
perform  the  same  {Hochster  v.  De  la  Tour, 
2  E.  &  B.  678).  Bankruptcy  has  been 
decided  to  be  such  an  incapacitation  in 
the  cose  of  a  contract  for  the  sale  of  goods 
to  be  paid  for  by  instalments  {In  re  Ed- 
wards, Ex  parte  Cfialviers,  21  W.  R.  138), 
confirmed  on  appeal  to  the  Lords  Justices 
in  Chancery. 
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CTcmditions    precedent    or    subseqaent 
may  be  void  cowlitioM. 

There  is,  however,  a  very  great  distinc- 
tion between  real  property  on    the  one 
hand  and  personal  property  on  the  other, 
with  reference  to  the  effect  of  such  con- 
ditions being  void ;   for  real  property  is 
governed  entirely  by  the  Common  Law, 
whereas  personal  property  is  largely  sub- 
ject to  rules  derived  uom  the  Roman  Civil 
Law.    Thus,  firstly,  with  reference  to  real 
property,  if  a  condition   in  restraint  of 
marriage  is  general  and  therefore  void, 
then, — 
(a.)  If  the  condition  is  precedent,  no 
estate  or  interest  will  arise,  be- 
cause the  estate  was  only  to  arise 
upon  the  fulfilment  of  the  con- 
dition, which  is  impossible,  and 
the  Common  Law  will  not,  to  the 
prejudice  of  the  heir,  dispense  with 
the  fulfilment  of  the  condition ; 
but 
(6.)  If  the  condition  is  subsequent,  the 
estate  to  which  it  is  anuezed  will 
become  freed  from  the  condition 
and  be  absolute. 
Secondly,  with    reference   to   personal 
estate,  if  a  condition  in  restraint  of  mar- 
riage is  general  and  therefore  void,  then, — 
(a.)  If  the  condition  is  precedent,  the 
bequest  will  take  effect  as  if  no 
condition  had  been  imposed ;  and 
(&.)  If  the  condition  is  subsequent  the 

prior  bequest  becomes  absolute. 
And  by  the  rules  of  the  Roman  Civil 
Law,  and  the  analogous  rules  of  the  Eng- 
lish Law  derived  therefrom,  restraints  on 
the   freedom  of  marriage  are  so  odious, 
that 
(a.)  If  the  condition  is  wbtequefidy  ex- 
pressly or  impliedly  providing  for 
the  cesser  of  the  interest  in  the 
event    of    marriage,    then,    even 
although  the  restraint  is  partial 
only,— 
{aa.)  If  there  is  no  bequest  over 
in  the  event  of  marriage,  the 
prior  bequest  is  absolute ;  but 
(hb.)  If  there  is  a  bequest  over 
in  the  event  of  marriage,  the 
prior  bequest  becomes  divest«id 
in  the  event  of  marriage,  and 
the   property  passes   to    the 
second  legatee. 
On  the  other  hand, 
(6.)  If  the  condition  is  precedent^  then, 
even  although  the  restraint  is  par- 
tial only, — 
{aa.)  If  there  is  no  bequest  over 
in  the  event  of  marriage,  the 
legacy  is  forfeited  {J[oung  v. 
Furze.  8  De  G.  M.  &  G.  756; 
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sed  dubitatur,  see  2  Jarm. 
Wills,  2nd  ed.  37);  and 
(b&.)  If  there  is  a  bequest  over  in 
the  event  of  marriage,  the 
prior  legacy  is  forfeited,  and 
passes  over  to  the  second. 

COHDinOHS  fiEPUOHAlTT.       It  is   a 

well  established  rule  of  Law,  that  condi- 
tions or  restraints  inconsistent  with,  or 
repugnant  to,  the  estate  or  interest  to 
which  they  are  annexed,  are  absolutely 
void.  Numerous  illustrations  of  the  rule 
are  furnished  in  the  reported  decisions. 
Thus  (1.)  The  power  of  alienation  being 
an  incident  inseparable  from  an  estate  in 
fee  simple,  it  follows  that  any  condition 
against  alienation  annexed  to  a  convey- 
ance or  devise  to  any  one  in  fee  simple  is 
absolutely  void,  whether  the  condition  be 
general,  t.6.,  forbidding  alienation  alto- 
gether (Co.  Litt.  206  b,  223  a),  or  be  par- 
ticular, f  .6.,  forbidding  alienation  in  certain 
specified  modes,  e.g.,  by  mortgage ;  and  it 
makes  no  difference  if  there  oe  a  forfeiture 
or  executory  devise  over  in  case  of  an  at- 
tempt at  alienation  {Ware  v.  CanUt  10 
B.  &  C.  433).  The  rule  is  the  same,  in 
the  case  of  a  gift  in  fee  tttil  with  a  condi- 
tion annexed  to  it  not  to  suffer  a  common 
recovery  or  fine,  or  execute  any  other  dis- 
entailing assurance  {Piers  v.  Winn,  1  Vent. 
321).  Also,  in  Bradley  v.  Peixoto  (3  Ves. 
324),  in  the  case  of  a  bequest  to  A.  for  life, 
and  at  his  decease  to  his  executors  and  ad- 
ministrators, it  was  held  that  A.  took  an 
absolute  interest  in  the  legacy,  and  that 
a  condition  restraining  him  from  disposing 
of  the  principal  of  the  legacy,  followed  by 
a  gift  over  in  case  he  should  attempt  to 
do  so,  was  inconsistent  with  the  previous 
absolute  bequest,  and  was  therefore  alto- 
gether void. 

Again  (2.)  In  the  case  of  a  devise  in 
fee,  with  a  condition  that  no  wife  should 
have  dower  or  husband  curtesy  out  of  tho 
estate  devised,  tho  condition  would  be  void 
for  repugnancy. 

Again  (3.)  In  the  case  of  a  feoffment  in 
fee,  with  a  condition  excluding  females 
from  ever  taking  the  inheritance,  the  con- 
dition would  be  void  for  repugnancy. 

Again  (4.)  In  the  case  of  a  gift  in  fee 
to  A.,  with  a  condition  that  failing  disposi- 
tion thereof  by  A.  in  his  lifetime  {Boss  v. 
BoMf  1  J.  &  W.  154),  or  so  far  as  such  dis- 
position should  not  extend  {Watkins  v. 
Williams,  3  Mac.  &  G.  622),  the  undisposed 
of  principal  should  devolve  in  a  certain 
specified  way,  the  condition  was  held  void 
for  repugnancy,  it  being  an  inconsistent 
thing  to  separate  the  devolution  of  pro- 
perty from  the  property  itself. 
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Again,  (5.).  In  the  case  of  an  absolute 
bequest  or  devise,  or  other  gift  to  A.,  with 
a  condition  that  the  property  given  i^ould 
not  be  liable  to  the  debts  of  A.,  the  condi- 
tion would  be  void  for  repugnancy.  Boch' 
ford  V.  Hackman^  9  Hare,  475. 

Again,  (6.).  In  the  case  even  of  a  life  or 
other  limited  interest  being  given  to  A., 
with  a  condition  that  he  is  not  to  anticipate 
the  same,  the  condition  would  be  void  for 
repugnancy  (^Brandon  v.  JHoH^tKm,  18  Yes. 
429) ;  for  property  cannot  be  given  for  life 
any  more  than  in  fee  simple,  without  the 
power  of  alienation  being  incident  to  the 
gift.  And  even  in  the  case  of  a  female,  a 
married  woman,  such  a  restraint  on  antici- 
pation is  totally  void  for  repugnancy, 
unless  the  married  woman's  interest  is  her 
own  sepamte  estate  (see  title  Separate 
Estate).  Nevertheless  a  proviso  determin- 
ing a  life  interest  in  property  upon  the 
bankruptcy  of  the  life-tenant,  and  carry- 
ing the  property  over  has  been  held  valid 
{Lockyer  v.  Savage,  2  Stra.  947) ;  a  fortiori 
such  a  proviso  would  be  valid  in  case  the 
bankruptcy  occurred  in  the  lifetime  of  the 
testator  (^Yamold  v.  Moorhoute^  1  Buss.  & 
Mv.  364),  or  settlor  {Manning  v.  Chambers, 
1  be  G.  &  Sm.  282). 

But  while  avoiding  in  that  manner  all 
general  restraints  and  all  conditions  which 
are  cuntradictorv  to  the  inherent  eiisence 
of  the  gift,  the  law  nevertheless,  not  only 
permits,  but  favours,  partial  or  limited  re- 
straints. For  example,  the  following 
limited  restraints  on  alienation,  and  others 
like  them,  are  valid  in  law  : — 

(1.)  A  condition  not  to  alien  in  mort- 
main, or  to  A.  or  B.  in  particular ; 
and 

(2.)  A  condition  not  to  alien  within  a 
limited  time. 

On  the  other  hand,  a  condition  not  to 
alien  excepting  to  one  specified  individual 
would  be  ?oid,  as  being  virtually  an  un- 
limited or  general  restraint.  AUioaier  v. 
AUwater,  18  Beav.  330. 

OOHDinOKB,  von).  Generally,  all 
conditions  that  arc  repugnant  to,  or  in- 
consistent with,  the  nature  of  the  grant, 
or  gift,  to  which  they  arc  annexed  are 
void.    See  title  Conditions  Repi  gnant. 

Similarly,  conditions  in  restraint  of 
the  cohabitation  of  man  and  wife  (Wren 
V.  Bradley^  2  Do  G.  &  Sm.  49),  and  pro- 
visions having  reference  to  the  future 
separation  of  man  and  wife  {Cartwright 
V.  Cartwright,  3  De  G.  M.  &  G.  982 ;  Cock- 
sedae  v.  Cacksedge^  14  Sim.  244),  are  void 
as  being  contrary  to  public  policy;  and 
8u  ^so,  and  for  the  liKe  reason,,  are  con- 
ditions in  general  restraint  of  Irado :  See 
title  Contracts  in  BEffrRAiNT  of  Trai>e. 
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I  Similarly  repugnant  conditions  are  void, 
as  being  contrary  to  plain  common  sense, 
which  is  the  spirit  and  essence  of  the  Com- 
mon Law :  See  title  Hepuonant  Condi- 
tions. Similarly,  conditions  for  the  cesser 
of  an  estate  or  interest  in  real  or  personal 
property  upon  alienation  or  bEinkruptcy, 
are  void,  unless  in  exceptional  cases :  See 
title  Conditions  Repugnant.  Again,  im- 
possible conditions  are  in  general  void : 
See  title  Impossible  Conditions.  And  with 
reference  to  the  validity  of  conditions  not 
to  dispute  a  will,  see  title  Will. 

OOKDinOKAL  LIKITATIOKB.  These 
consist  in  the  original  limitations  or  defi- 
nitions of  an  estate,  and  not  in  the  deter- 
mination or  destruction  by  means  of  a 
condition  of  an  estate  previously  limited. 
They  apply  both  to  real  estate  and  to 
personal  estate. 

(I.)  With  reference  to  real  estate.  If 
real  estate  is  given  to  a  woman  for  widow- 
hood (durante  viduitate),  such  a  limita- 
tion is  good,  even  if  it  be  not  followed  by 
any  limitation  over  on  her  re-marriage,  and 
a  fortiori  if  it  be  followed  by  such  latter 
limitation ;  and  if  real  estate  is  given  to  a 
woman  as  long  as  she  shall  remain  un- 
married (duvn  sola  fuerit)t  such  a  limita- 
tion is  ^ood  (Co.  Litt.  42  a) ;  although,  as 
being  (in  appearance  at  least),  in  general 
restraint  of  marriage,  it  would  be  void  as 
a  condition  subsequent  whether  followed 
or  not  bv  a  limitation  over. 

(2.)  With  reference  to  personal  estate. 
The  authorities  are  in  fieivour  of  the  vali- 
dity of  such  limitations  until  marriage 
(see  Webb  v.  Grace,  2  Phil.  702;  Heath 
V.  Leioist  2  De  G.  ML.  &  G.  954 ;  Morley  v. 
Bennoldion,  2  Hare,  579) ;  from  which  cases 
it  is  necessary  to  distinguish  Wren  v. 
Bradley  (2  De  G.  k  Sm.  49),  as  not  being 
a  case  of  conditional  limitation,  but  of  void 
condition  subsequent. 

Period  to  which  death  when  mentioned  in 
conditionai  language  is  to  be  referred, 

(1.)  With  reference  to  personal  estate. 

(a.)  When  personal  estate  is  given  to  A. 
absolutely  or  indefinitely,  *'  and  in  case  of 
his  death,"  or  '*  in  the  event  of  his  death," 
to  B.,  the  testator,  in  the  absence  of  evi- 
dence of  a  contrary  intent,  is  taken  to  have 
intended  death  aU  some  particular  period 
(and  not  death  generally),  and  therefore, 

{aa.)  When  the  interest  given  to  A.  is 
immediate,  and  there  is  no  other  period  to 
which  the  death  can  be  referred,  the  deaUi 
is  to  be  referred  to  some  period  in  the  life- 
time of  the  testator  (Schenk  v.  Agnew,  4  K. 
&  J.  405) ;  from  which  case  are  to  be  dis- 
tinguished. Lord  Douglas  v.  Chalmer  (2 
Ved.  jun.  500)  and  cases  of  that  class,  in 
which  upon  the  special  circumstances  the 
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rpferenoe  wiis  held  to  be  to  death  generally. 
The  reference  of  the  period  of  death  to  the 
lifetime  of  the  testator  is  considered  to  be 
still  more  clear,  when  he  uses  these  words, 
^  and  if  he  should  die "  or  "  and  in  case 
he  should  die." 

(56.)  Where  the  interest  given  to  A.  is 
precwled  by  some  particular  interest  given 
to  another,  Ihe  death  is  to  be  referred  to 
some  period  in  the  lifetime  of  the  latter 
{i.e.  of  the  prior  beneficiary*),  and  it  is 
immaterial  in  this  case  whether  or  not  the 
death  of  A.  occur  antece<lently  or  subse- 
quently to  the  death  of  the  testator ;  and 
generally  where  any  period  other  than  the 
lifetime  of  the  testator  can  be  suggested, 
that  period  is  to  be  preferred 

(6.)  When  pcruonal  estate  is  given  to  A. 
for  life  only  and  not  absolutely,  and  ^*  if 
he  should  die,"  or  **  in  case  he  should  die," 
or  "  in  the  event  of  his  death,"  &c.,  to  B., 
the  death  id  not  to  be  referred  to  any 
period  in  particular  either  in  the  lifetime 
of  the  testator  or  not.  but  is  to  be  taken  as 
referred  to  generally ;  and  so  also  if  oidy 
the  interest  or  income  of  a  fund  is  given 
to  A.    2  Jarm.  WUls,  2nd  cd.,  633. 

(2.)  With  reference  to  real  estate. 

(a.)  Where  by  a  will  executed  before 
the  Wills  Act,  1  Vict.  c.  26,  real  estate  is 
given  to  A.,  and  in  case  of  his  deatli  to  B., 

(fla.)  If  the  words  of  reference  to  death 
are  to  death  simply,  then  the  reference  is 
to  death  generally  and  not  to  any  parti- 
cular periml  either  within  the  lifetime  of 
the  tt^stator  or  not. 

(66.)  If  the  words  of  reference  to  death 
are  not  to  death  simply,  but  to  death  under 
certain  specified  circumstances,  then  the 
reference  may  be  to  death  generally,  al- 
tiiough  attempts  may  be  legitimately 
made  in  certain  cases  to  shew  that  the  re- 
ference is  to  some  particular  period  sug- 
gested by  the  specified  circumstances. 
2  Jarm.  Wills,  2nd  ed.,  ch«  49. 

(6.)  Where  bv  a  will  executed  siuce  the 
Wills  Act,  1  Vict.  c.  26,  real  estate  is 
given  to  A.,  and  in  case  of  his  death  to  B., 

(aa.)  If  the  words  of  reference  to  death 
are  to  death  simplv,  then  the  reference  is 
to  death  within  the  lifetime  of  the  tes- 
tator, or,  (if  there  should  be  any  estate 
given  to  another  which  is  prior  to  A.'s 
estate),  then  to  death  within  the  period 
of  the  lifetime  of  the  prior  beneficinry*, 
and  it  is  immaterial  in  this  case  whether 
the  death  of  A.  occur  antecedently  or 
subsequently  to  the  death  of  the  testator. 

(66.)  If  we  words  of  re&rence  to  death 
are  not  to  death  simply,  but  to  death  under 
certain  specified  circumstances,  then  tlie 
reference  may  be  to  death  within  the  life- 

*  **  Duration  of  the  prior  estate  "  might  probably 
be  the  more  correct  expreadon. 


OOHDinOHAL  LnOTATIOKS— ixm/ff. 
time  of  the  testator,  although  attempts  may 
be  legitimately  made  in  certain  cases  to 
shew  that  the  reference  id  to  some  par- 
ticular period  suggested  by  the  specified 
circumstances.  2  Jarm.  Wills,  2nd  ed., 
ch.  49. 

OONDOHATIOH.  A  technical  term,  for- 
merly used  in  the  E2cclesiastical  Courts,  and 
from  them  transferred  to  the  Court  for  Di- 
vorce and  Matrimonial  Causes,  to  signify 
forgiving  by  a  husband  or  wife  of  a  breach, 
on  the  part  of  the  other,  of  his  or  her 
marital  duties.  The  legal  effect  of  which 
forgiving,  or  condonation,  is,  that  the  party 
cannot  subsequently  seek  redress  for  an 
offence  already  forgiven.  For  instance,  if 
after  his  knowledge  of  the  wife's  adultery 
a  husband  cohabits  with  her,  such  an  act 
of  condonation  bars  him  from  his  remedy 
of  divorce ;  and  a  wife  is  equally  barred 
who  has  condoned  an  act  of  cruelty  on 
the  part  of  the  husband.  It  is  an  im- 
portant exception,  however,  to  the  general 
doctrine  of  condonation,  which  is  founded 
on  a  willingness  to  heal  the  disputes  of 
married  life,  that  a  subsequent  repetition 
of  the  crime  revives  the  former  offence,  and 
nullifies  the  intermediate  act  of  condona- 
tion by  the  injured  party. 

OOHDTTCT  MOKEY.  Money  paid  to  a 
witness  who  has  been  subpoanacd  on  a  trial, 
sufficient  to  pay  the  reasonable  expenses  of 
going  to,  staying  at,  and  returning  from, 
the  place  of  trial.  These  expenses  are 
estimated  according  to  the  rank  of  life  of 
the  party,  the  state  of  his  health  at  the 
time,  and  other  similar  circumstances. 
Lush's  Pr.  460. 

COKTZSSVCE.  In  reference  to  the 
proceedings  of  Parliament,  is  a  meeting  of 
Uie  two  Houses  for  the  purpose  of  con- 
sidering (or  conferring  upon)  any  point  oi 
measure  on  which  they  differ.  It  is  con- 
ducted by  a  few  members  of  each  House, 
who  are  appointed  as  managers  of  the  con- 
ference. The  managers  of  both  Houses 
assemble  at  a  time  and  place  appointed  by 
the  Lords  (whose  privilege  this  is),  and 
usually  one  manager  on  each  side  states 
and  argues  the  case  for  his  own  party. 
At  all  conferences  the  managers  for  the 
Upper  House  are  seated,  and  wear  their 
hats,  while  the  Ommons'  managers  stand 
uncovered.  Frequently  reasons  in  writing, 
in  support  of  their  own  view,  are  furnished 
by  one  set  of  members  to  the  other. 

COHTEBSIOK  (confessio).  This  word, 
in  the  law,  retains  its  usual  and  popular 
signification.  Thus,  wiien  a  prijioner  is 
indicted  of  treason,  and  brought  to  the 
bar  to  be  arraigned,  and  the  indictment 
being  read  to  him,  and  the  Court  demanding 
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what  he  can  say  thereto,  he  confesset  the 
offence  and  indictment  to  be  true,  or 
plearls  not  guilty.  The  word  confession 
is  also  used  in  civil  matters,  as  where  a 
defendant  confesses  the  plaintiff's  right  of 
action  by  giving  him  a  cognovit^  &c. 
See  title  Cocjnqvit  Actionem. 

CONTEflSIOHAHDAVOIDAKCE.  Plead- 
ings in  confession  atid  avoidance  are  those 
in  which  the  party  pleading  admits  or 
confesses,  to  some  extent  at  least,  the  truth 
of  the  allegation  he  proposes  to  answer, 
and  then  states  matter  to  avoid  the  legal 
consequence  which  the  other  party  has 
drawn  from  it.  Of  pleas  of  this  nature, 
some  are  distinguished  as  pleas  in  justifi' 
cation  or  excuse,  others  as  pleas  in  discharge. 
The  former  shew  some  justification  or  ex- 
cuse of  the  matter  charged  in  the  declara- 
tion, the  latter  some  discharge  or  release 
of  that  matter.  The  effect  of  the  former, 
therefore,  is  to  shew  that  the  plaintiff 
never  had  any  right  of  action,  oecanse 
the  act  charged  was  lawful ;  whilst  the 
latter  is  to  shew  that,  though  he  once 
had  a  right  of  action,  it  is  discharged  or 
released  by  some  matter  subsequent.  Of 
those  £n  justification  or  excuse,  the  son 
assault  demesne,  in  an  action  of  trespass 
for  assault  and  battery  (wherein  the  de- 
fendant alleges  that  the  assault  complained 
of  was  committed  in  self-defence  against 
the  attack  of  the  plaintiff),  is  an  instance ; 
and  a  conmion  example  of  those  in  dis- 
charge is,  In  an  action  of  covenant,  a  plea 
of  release,  wherein  the  defendant  alleges 
that  the  plaintiff  had,  after  the  breach, 
released  lum  from  all  breaches,  &c.  This 
division  applies  to  pleas  only,  and  not  to 
replications  or  subsequent  pipings.  Ste- 
phen on  PI.  229. 

See  title  Goloub. 

OOVFIBGATIOH.      See  title  Pbizb. 

COHTUSIO.      In  French   Law  (as  in 
Roman  Law),  is  the  extinction  of  a  debt 
by  the  merger  of  the  persons  of  debtor  and 
creditor  in  one  and  the  same  person. 
See  title  Meboeb. 

OOKJUOAL  BIGHTS,  BESnTUnOH  OF. 

Under  the  stat.  20  &  21  Vict.  c.  85,  ap- 
plication for  this  purpose  may  be  made 
to  the  Court  by  either  husband  or  wife 
upon  petition.  The  adultery  of  the  wife  is 
a  bar  to  her  obtaining  restitution  (^Hope 
V.  Hope,  1  8.  &  T.  94 ;  but  see  Leaver  v. 
Leaver,  2  S.  &  T.  665,  Appx.  11).  A 
deed  of  separation  is  no  bar  to  a  suit  for 
restitution  of  conjugal  rights  {Anquez  v. 
Anquez,  L.  R.  1  P.  &  M.  176).  In  case  the 
decree  is  made,  a  time  is  fixed  within 
which  it  must  be  complied  with,  in  order 
that  an  attachment  may  issue  after  that 
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time  in  case  it  is  not  complied  with.  Cherry 
v.  Cherry,  29  L.  J.  (Mat.  Gas.)  441. 

OOHKIYAHCE  :  See  title  Divobcb. 

COHSAKOUnnTY,  or  KINBBED.  Re- 
lationship by  blood,  in  contradistinction  to 
affinity,  which  is  relationship  by  marriage. 

OOHSCIEHCE,  0OUBT8  OF.  Oourts  of 
conscience,  or,  as  they  are  otherwise  called, 
Courts  of  Bequest,  are  Courts  constituted  by 
Acts  of  Parliament  in  the  City  of  London 
and  other  commercial  districts,  for  the  re- 
covery of  small  debts.  They  are  constituted 
of  two  aldermen  and  four  common  council- 
men,  who  sit  twice  a  week  to  hear  all 
causes  of  debt  not  exceeding  the  value  of 
forty  ahUlings,  which  they  examine  in  a 
summary  way,  by  the  oath  of  the  parties 
or  other  witnesses,  and  make  such  order 
therein  as  is  consonant  to  equity  and  good 
conscience. 

COKSEIL  DE  FAMILLE.  In  French 
Law,  certain  acts  require  the  sanction  of 
this  body.  For  example,  a  guardian  can 
neither  accept  nor  reject  an  inheritance  to 
which  the  minor  has  succeeded  without  its 
authority  (Code  Nap.  461);  nor  can  he 
accept  for  the  child  a  gift  inter  vivos 
without  the  like  authority  (Code  Nap.  463). 
So  also,  in  bringing  or  compromising  a 
suit  on  behalf  of  the  child,  or  generally  in 
compounding  claims,  and  in  numerous  per- 
sonal relations,  e.g.,  consent  to  marriages  of 
orphans,  the  authority  of  this  body  is 
necessary. 

00K8SIL  JUDIQAIBE.  In  French 
Law,  when  a  person  has  been  subjected  to 
an  interdiction  on  the  groimd  of  his  insane 
extravagance,  but  the  interdiction  is  not 
absolute,  but  limited  only,  the  Court  of 
first  instance  which  grants  the  interdiction, 
appoints  a  council,  with  whose  assistance 
the  party  may  bring  or  defend  actions,  or 
compromise  same,  alienate  his  estate,  make 
or  incur  loans,  and  the  like. 

COKBENT  OF  TEE  GBOWH.  In  cases 
where  the  proceedings  of  Parliament  may 
interfere  with  the  rights  or  prerogatives  of 
the  Oown,  by  the  provision  of  any  par- 
ticular bill  introduced  into  any  branch  of 
the  Legislature,  it  is  necessary  to  obtain 
the  consent  of  the  Crown  before  such  bill 
can  pass  through  any  of  its  stages. 

OOKBEQTJSNTIAL  BAMA0E8 :  See  title 
Damages,  Special. 

COKSIDSBATIOir.  This  is  one  of  the 
three  particular  requisites,  or  essentials,  to 
a  simple  contract.  It  is  not  necessary  in 
the  case  of  a  contract  of  record,  or  by 
specialty. 

See  title  Contract 
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C0HBI8T0BT  {coMistorium).  Nearly 
the  same  meaning  as  prxtoriumj  or  tribunal. 
The  Cmuiatory  Court  of  every  diocesan 
biahop  is  held  in  their  several  cathedrals 
for  the  trial  of  all  eccleidastical  causes 
arisin);  within  their  respective  dioceses. 
The  bishop's  chancellor  or  his  commissary 
is  the  judge,  and  from  his  sentence  an 
appeal  lies  by  virtue  of  the  same  statute 
to  the  archbijBhop  of  each  province  respec- 
tively, or  to  the  Dean  of  Arches,  as  his 
oflScer. 

See  title  OmoiAL  Pbtnoifal. 

OOHMUDATIOH  BT7LS.  If  several 
actions  between  the  same  parties  (or 
parties  having  the  identical  interests)  are 
pending  in  the  same  cause  (or  cause  which 
is  substantially  tlie  same),  the  Court  may 
stay  the  proceedings  in  all  but  one,  and 
retjuire  the  others  to  follow  the  event  of  the 
one.  Similarly,  if  one  plaintiff  brings 
several  actions  agaipBt  the  same  defendant 
in  respect  of  matters  which  he  might  have 
united  in  one  action,  the  Court  will  re* 
quire  him  to  consolidate  them.  2  Arch. 
Pract.  1357. 

C0H8PniACY.  This  is  a  criminal  of- 
fence of  the  degree  of  a  misdemeanour,  and 
is  punishable  with  fine  or  imprisonment,  or 
both.  It  is  defined  as  an  agreement  be- 
tween two  or  more  per8ons,-HCl.)  Falsely 
to  charge  another  with  a  crime  punishable 
by  law,  either  from  a  malieiouid  or  vin- 
dictive motive  or  feeling  towards  the  party, 
or  for  the  purpose  of  extorting  money  from 
him ;  or,  (2.)  Wrongfully  to  injure  or  pre- 
judice a  third  person,  or  any  body  of  men, 
in  any  other  manner ;  or,  (3.)  To  commit 
any  offence  punishable  by  law ;  or,  (4.)  To 
do  any  act  with  intent  to  prevent  the 
course  of  justice ;  or,  (5.)  To  effect  a  legal 
pnrpoue  with  a  corrupt  intent,  or  by  im- 
proper means. 

OOHSTABUB.  The  word  constable  has 
been  said  to  be  derived  from  the  Baxon 
language,  and  to  signify  the  support  of  the 
king ;  ont  others  have,  with  greater  reason, 
supposed  it  to  be  derived  from  the  Latin 
come*  tlahtdi,  an  officer  who  among  the 
Homans  used  to  reg^ulate  all  matters  of 
chivalry,  tilts,  tournaments,  and  feats  of 
arms,  &c.  The  Constable  of  England,  or 
Lord  High  Constable^  as  he  was  called,  was 
an  officer  of  high  dignity  and  importance 
in  this  realm  about  ihe  time  of  Henry  VIII. ; 
but  since  that  period  the  office  has  been 
dinuscd  in  England,  except  on  great  and 
solemn  occasions.  He  was  then  the  leader 
uf  the  king's  armies,  and  had  the  cogni- 
zance of  all  matters  connected  with  arms 
and  war.  He  also  sometimes  exercised 
judicial  functions  in  the  Court  of  Chivalry, 
where  he  took  precedence  of  the  earl  mar- 
shal.    H is  j uriMliction  ia  partly  now  vested 


COKSTABLE— ermh'nuefZ. 

in  the  Court  of  Admiralty.  The  constables, 
however,  to  whicii  we  more  immediately 
refer  now  are  of  two  sorts,  high  constables 
and  petty  constables;  the  former  are  ap- 
pointed at  the  Court  leets  of  the  franchino 
or  hundreds  over  which  they  preside,  or  in 
default  of  that,  by  the  justices  at  the 
quarter  sessions,  and  are  removable  by 
tne  same  authority  that  appoints  them. 
They  have  the  superintendence  and  direc- 
tion of  all  petty  constables  within  their 
district,  and  are  in  some  measure  respon- 
sible for  the  conduct  of  these  latter.  They 
have  also  the  surveying  of  bridges,  the 
issuing  of  precepts  concerning  the  appoint- 
ment of  overseers  of  the  poor,  of  surveyors 
of  the  highways,  of  assessors  and  collectors 
of  taxes,  &c.  The  duties  of  petty  con- 
stables are  subordinate  to  those  of  the  high 
constable,  and  of  a  less  important  character. 
There  are  also  Constables  of  Castles,  who 
are  governors  or  keepers  of  the  same,  and 
whose  office  is  usually  honoraiy. 

See  also  titles  Abrest;   Foucsman  ; 
WARRAirr. 

COK8TITT7TIOH,  CHABAGTEB  OF  EVO- 
IJBH.  According  to  Sir  John  Fortescue 
(who  was  tutor  to  Henry  VI.),  the  English 
Government  is  political  and  not  regal,  that 
is,  limited  and  not  absolute.  Even  the 
King's  prerogatives  are  given  to  him  only 
for  the  subject's  good.  According  to  Mr. 
Hume,  on  the  other  hand,  the  Government 
of  England,  in  its  earlier  periods,  was  most 
arbitrary  and  absolute. 

Certain  it  is  that  the  prerogative  of  pur- 
veyance, as  regards  both  articles  of  con- 
smnption  and  labour,  had  been  commuted 
into  a  right  of  pre-emption  at  a  reasonable 
price ;  that  in  judicial  matters,  torture  was 
unrecognised  by  the  law,  although  occasion- 
ally resorted  to  in  fact ;  that  the  rights  of 
juries  were  respected  by  the  Courts  of  Law, 
although  sometimes  evaded ;  and  that  illegal 
condemnations  upon  political  charges  were 
infrequent.  Therefore  England,  compared 
with  other  countries,  was  more  nearly  what 
Fortescue  says  than  Hume;  and  Hallam 
supports  Fortesoue's  opinion.  Hallam, 
moreover,  attributes  this  general  character 
of  the  English  constitution  to  the  four 
following  causes,  namely  : — 
(1.)  The  civil  equality  of  all  freemen 

below  the  rank  of  the  peerage ; 
(2.)  The  subjection  of  the  peers  them- 
selves to  the   impartial  arm   of 
justice  and  taxation  ; 
(3.)  The  passion  of  the  early  kings  for 
continental    conquest,     whereby* 
they  were  constantly  in  want  of 
money;  and 
(4.)  The  vigour  of  the  first  three  Norman 
sovereigns,    who    effectually    re- 
pressed the  principles  of  insubor- 
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EVOLISH — continued, 

dination  and  resistance,  which 
were  natural  to  feudalism. 
At  the  same  time  there  is  some  justifica- 
Uon  for  Hume's  opinion,  in  the  frequent 
interferences  of  the  King's  Privy  Council 
in  matters  afl'ecting  the  liberties  and  pro- 
perties of  the  subject ;  also  in  the  fact 
that  the  constable  and  the  marshal  exer- 
cised a  large  jurisdiction,  which  was  most 
nrbitrary;  also  in  the  circumstance  that 
the  feudal  rights  of  the  Crown,  namely, 
wardships,  escheats,  and  forfeitures  were 
exercised  unsparingly ;  alsa  lastly,  in^  the 
circumstance  that  the  forest  jurisdictions, 
although  nominally  abridged  by  the 
Cliarta  4*  Foresia,  were  still  extensive  and 
encroaching.  It  may,  therefore,  bo  con- 
cluded that  Fortcscue's  opinion  is  more 
flattering  than  true,  and  that  Hume's 
opinion  is  slightly  overdrawn  the  other 
way. 

00H8T1TUT10H,  OSOWTU  OF.      The 

English  constitution,  unlike  the  American 
one,  was  not  made,  but  grew ;  and  the 
following  stages  in  its  growth  are  roughly 
distinguishable : — 

(1.)  The  reign  of  Henry  III.,  in  which 
three  points  were  established,  namely — 
(a.)  The  Commons'  right  to  participate 

in  taxation ; 
(b.)  The  Commons'  right  to  participate 

in  UgisUUicn ;  and 
(c.)  The  Commons'  right  to  control  the 

application  of  auppUea, 
(2.)  The  leignof  Edwwd  III.,  in  which 
three  points  were  established,  namely — 
(a.)  The  Commons'  right  to  participate 

in  taxation ; 
(6.)  The  Commons'  right  to  participate 

in  legiBlation ;  and 
(o.)  The    Cionmions'    right    to    inquire 
into  ptMic  abuses^  and  to  impeach 
public  mini$ter8 ; 
(3.)  The  reigns  of  Henry  IV.,  V.,  and 
VL  (Lancastrian    line),  in  which  seven 
points  were  established,  namely — 
(a.)  The   Commons'  exclusive  right    in 

matters  of  taxation; 
(6.)  The  Commons*  right  to  appropriate 

the  supplies ; 
(c.)  The  Commons'  right  to  make  grants 
of   supplies  conditional  upon  re- 
dress of  grievances ; 
(d.)The   Commons'    right  to    partici- 
pate in  legisLaUon ; 
(«.)  The  Commons'  right  to  control  the 

administration ; 
(/.)  The  Commons'   right   to  impeach 

public  ministers;  and 
(gr.)  The  Commong'  rights  of  privilege, 
namely — 
(aa,)  Freedom  of  speech  in   Parlia- 
ment; 
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(66.)  Freedom  from  arrest  during  Par- 
liament ; 

(o0.)  Hight  of  decision  upon  election 
returns. 

C0K8TJL.  This  is  an  officer  of  a  com- 
mercial character,  appointed  by  the  dif- 
ferent states  to  watcli  over  the  mercantile 
interests  of  the  appointing  state,  and  of  its 
subjects  in  foreign  countries.  There  are 
usually  a  number  of  consuls  in  every  mari- 
time country,  and  they  are  usually  subject 
to  a  chief  consul,  who  is  called  the  consul- 
general.  A  consul  is  not  a  public  minister, 
nor  entitled  to  the  immunities  of  such ;  but 
in  the  absence  of  an  ambassador  or  cfiarge 
d'affairesy  a  consul-general  may  act  as 
temporary  minister,  and  as  sucn,  S6?n&2e, 
he  is  entitled  fur  the  time  to  these  immu- 
nities, and  to  that  position.  Tusou  on 
Consuls. 

COKSTJLTATIOir  (consuUatio).  When  a 
party  to  a  suit  in  one  of  the  inferior  Courts 
has  obtained  a  writ  of  prohibition  from  one 
of  the  superior  Courts  from  proceeding 
further  in  the  matter,  and  if  buch  superior 
Court  shall  finally,  after  demurrer  and 
argument,  be  of  opinion  that  there  was  no 
competent  ground  for  having  so  restrained 
such  inferior  jurisdiction,  then  judgment 
shall  be  given  against  him  who  applied  for 
the  prohibition  in  the  superior  Court,  and  a 
writ  of  consultation  shall  be  awarded ;  so 
called  because,  upon  consultation  and  de^ 
liberation  had,  the  judges  find  the  prohibi- 
tion to  be  ill  founded,  and  therefore  by  this 
writ  they  return  the  cause  to  its  original 
jurisdiction  to  be  there  determined  in  the 
inferior  Court. 

COHTEMFT  OF  COITBT.  This  consists 
in  any  refusal  to  obey  an  order  or  process 
of  the  Court,  or  in  offending  against  par- 
ticular statutes,  the  contravention  of  which 
is  thereby  declared  to  be  a  contempt  of 
Court ;  or  in  interfering  with  and  violating 
the  known  and  well-ascertained  rules  of  the 
Court,  e.g.j  of  the  Court  of  Chancery,  re- 
garding the  custody  or  marriage  of  its 
wards ;  and  also  in  certain  offences  of  a 
vague  kind,  but  which  are  generally  cal- 
cukited  to  prejudice  the  Court  in  its  trial 
of  the  action,  or  in  the  regard  of  the  people 
for  it.  See  the  true  nature  of  the  offence 
stated  in  the  Queen  v.  Castro  (L.  R.  9  Q.  B. 
219).  Every  Court  has,  subject  to  the  con- 
trol of  the  Court  of  Qneen's  Bench,  inhe- 
rent power  to  punish  for  a  contempt  of 
Court,  by  whonjsoever  committed,  and  the 
offender  may  be  committed  without  war- 
rant.   In  re  Wilson,  7  Q.  B.  984. 

CONTSJHXXEHT.  This  word  will  be 
better  understood  by  giving  an  example  of 
its  use,  than  by  attempting  to  define  it, 
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especially  as  writers  are  iiot  agreed  upon 
the  meaning  of  the  word.  **  No  man  shall 
have  a  larger  amercement  imposed  npon 
him  than  his  circnmstances  or  personal 
estate  will  bear :  saving  to  the  landholder 
his  contenement^  or  land ;  to  the  trader  his 
merchandize,  and  to  the  countryman  his 
wainage,  or  team,  and  instruipents  of  lius- 
bandry."  It  would  appear  &om  the  above 
that  the  word  eotUenement  signifies  means 
of  support,  i.e.f  the  lands,  tenements,  and 
appurtenancos  are  the  same  to  tlie  land- 
liolder  as  the  merchandize  is  to  the  mer- 
chant, or  his  walnage  to  the  waggoner. 
Blount;  Bpelm. 

COXTEHTIOirB   JTJBISDICTIOV.      The 

litii^ious  proceedings  in  Ecclesiastical 
Courts  are  sometimes  said  to  belong  to  its 
contetUiouB  jurisdiction,  in  contradistinction 
to  what  is  called  its  voluntary  jurisdiction, 
which  is  exercised  in  the  granting  of 
licences,  probates  of  wills,  dispensations, 
Acuities,  &o.  See  also  Tristram's  book  on 
the  Court  of  Probate,  which  is  subdivided 
into  the  Non-contentious  and  the  Conten- 
tious Jurisdictions  of  the  Court. 

OOfiXiAuAHGE.  Anciently  the  parties 
to  an  action,  or  their  attorneys  for  them, 
used  to  appear  in  open  Court ;  the  plaintiff's 
advocate  stated  his  cause  of  complaint  vivd 
voce ;  the  defendant's  advocate  his  ground 
of  defence ;  plaintiff's  advocate  replied ; 
and  the  altercation  continued  till  the  two 
parties  came  to  contradict  one  another,  or, 
as  it  was  termed,  to  an  issue.  If  this  issue 
was  upon  a  point  of  law,  the  judges  decided 
it :  if  upon  a  point  of  fact,  it  was  tried  by 
a  jury,  or  by  one  of  the  other  modes  which 
prevailed  at  that  period.  While  this  was 
going  on  the  officers  of  the  Court,  who  sat  at 
the  feet  of  the  judges,  took  a  written  minute 
of  the  proceedings  on  a  parchment  roll, 
which  was  called  the  record^  and  was  pre- 
served as  the  official  history  of  the  suit, 
and  that  alone,  the  correctness  of  which 
could  be  afterwards  recognised  and  de- 
pended on,  was  the  onlv  evidence  of  the 
matters  stated  there,  and  the  Court  would 
not  allow  it  to  be  contradicted.  As  the 
proceedings  generally  occupied  more  days 
than  one,  the  Court  used  to  adjourn  them 
from  time  to  time ;  if  these  adjournments, 
which  were  called  continuances,  were  not 
made,  the  suit  was  at  an  end,  since  there 
was  no  period  at  which  either  party  had  a 
right  Rgtkin  to  call  the  Court's  attention  to 
it ;  and  if  the  continuance,  though  made, 
were  not  entered  on  the  record,  the  suit 
was  equally  at  an  end,  since  the  record  was 
the  only  evidence  the  Court  would  admit 
of  the  fact  of  the  continuance  In  such  a 
case  the.action  was  said  to  be  dis-continued. 
And  latterly  when  a  cause  was  put  down 
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in  the  list  of  causes  to  be  tried  at  a  certain 
time,  and  fron^  some  cause  or  other  it  was 
not  then  tried,  but  was  adjourned,  a  minute 
of  such  adjournment  was  entered  on  the 
record,  which  was  technically  termed  en- 
tering a  continuance,  because  such  entrv 
signified  tliat  the  cause  was  not  yet  finishea. 
but  continued  pending.  This  practice  of 
entering  continuances  was,  however,  abol- 
ished by  r.  31.  T.  T.,  1853. 

OOHmnTAHDO  (fiy  continuing).  In 
trespasses  of  a  permanent  nature,  where 
the  injury  is  continually  renewed  ^as  by 
spoiling  or  consuming  the  herbage  with 
the  defendant's  cattle)  the  declaration  may 
allege  the  injury  to  have  been  committed 
by  continuation  from  one  given  day  to 
another,  which  is  called  laying  the  action 
with  a  continuando,  and  the  plaintiff  shall 
not  then  be  compelled  to  bring  separate 
actions  for  every  day's  separate  injury. 
2  Boll.  Abr.  545. 

CONTBAINTE  FAB  C0SP8.  In  French 
law,  is  the  civil  process  of  arrest  of  the 
person,  which  is  imposed  upon  vendors 
falsely  representing  their  property  to  be 
unincumbered,  or  upon  persons  mortgaging 

Property  which  they  are  aware  does  not 
elong  to  them,  and  in  other  cases  of  a 
moral  helnousness. 

COKTRAOTS.    There  are  three  classes  of 
contracts : — 
(1.)  Record. 
(2.)  Specialty. 
(3.)  Simple.  , 

I.  Contracts  of  record,  which  are  really 
only  judgments,  possess  the  following 
characteristics : — 

(1.)  They  merge  all  other  contracts  or 

grounds  of  action 
(2.)  They  have  the  effect  of  an  estoppel ; 
(3.)  They  require  no  consideration ;  and, 
(4.)  They  used  to  bind  the  land  of  the 

judgment  debtor,  but  since  1864 

they  do  not. 

II.  Specialty  contracts,  which  are  really 
only  agreements  by  deed,  possess  the  fol- 
lowing characteristics : — 

(1.)  They  merge  all  simple  contracts  or 
other  grounds  of  action  ; 

(2.)  They  have  the  effect  of  an  estoppel ; 

(3.)  They  require  no  consideration ;  and 

(4.)  They  may  be  made  to  bind  the  land 
by  binaing  the  heir. 

Specialty  contracts,  although  they  estop 
the  parties,  nuiy  be  avoided  on  the  ground 
of  fraud  or  illegality :  thus  in  CkMins  y. 
Blantem  (2  Wils.  341)  the  defendtint  had 
oovtnantcd  by  deed  to  pay  the  plaintiff 
£700,  and  having  refus^  to  do  so  the 
plaintiff  sued  him  upon  the  covenant ;  the 
defendant  pleaded  that  the  bond  was  given 
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as  part  of  a  scheme  for  stifling  a  criminal 
profiocution;   this  plea  was  held  to  he  a 
good  defence. 

Specialty  contracts  may  be  discharged 
in  two  ways — 

(1.)  By  performance  ; 
(2.)  By  another  specialty  substituted  for 
them,  but  not  by  any  mere  simple 
contract. 
Thus :  if  a  man  has  covenanted  to  repair  or 
to  build  a  house  he  can  only  be  discharged 
by  doing  the  thing,  or  else  by  anotiier  deed 
releasing  him.    Thid  rule  is  without  ex- 
ception where  the  covenant  has  not  yet  been 
broken  (i.e.,  before  breach   of  covenant^ 
but  after  breach  there  is  one  exception,  and 
that  is  where  an  uncertain  sum  of  money 
is  to  be  got  as  dama<4C8  for  the  breach. 
Blake's  Case.  6  Rep.  43  b. 

III.  Simple  contracts.  To  every  simple 
contract  there  are  the  .three  following 
general  or  ahstract  requisites : — 

(1.)  Certainty  in  the  terms  of  the  contract; 
(2.)  Assent  of  both  parties  to  it  (assensus 

ad  idem) ;  and 
(3.)  Mutuality  of  obligation. 
To  every  simple  contract  there  are  also 
the  three  following  par/tcuZar  requisites  : — 
(1.)  Request; 
(2.)  Consideration;  and 
(3.)  Promise. 
Whence  the  following  distinction,  viz. : — 

I.  Where  the  consideration  is  execu/ory, 
1.6.,  in  the  case  of  executory  contracts,  the 
request  and  also  the  promise  are  implied 
by  law,  although,  of  course,  both  or  eiier 
of  them  may  be  express. 

IX.  Where  the  consideration  is  executed, 
i,e,j  in  the  case  of  executed  contracts, — 
There  are  two  classes  of  oases,  viz. : — 
(1.)  The  acceptance  of  an  executed  con- 
sideration which  was  not  moved 
by  a  previous  request;  and 
(2.)  A  consideration  executed  on  request. 
As  to  the  former  of  these  two  subdivi- 
sions, the  former  is  invariably  obligatory  {see 
title  Ratification)  ;  but  as  to  the  second 
subdivision,  the  following  varieties  present 
themselves,  viz. : — 
(a.)  Where  the  plaintiff  has  been  legaUy 
compelled  to  pay  what  the  defen- 
d&niwB&legaUycompeUdble  to  pay, 
e.g.,  A.  was  surety  for  B.  for  £500 
owing  by  B.  to  C. ;  C,  compelled 
A.  to  pay;  then  A.  brought  his 
action  against  B.  to  be   repaid. 
Here  the  request  and  the  promise 
are  both  implied  in  law ; 
(&.)  When  the  plaintiff  has  voluntartly 
paid  what    the    defendant    was 
legaUy  compeUaMe  to  pay,  and  the 
defendant  afterwards  promises  to 
repay  the  plaintiff,  e.g.,  A.  owes 
B  £50,  and  C,  to  oblige  A.,  pays 
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the  £50  to  B.  fon  him,  then  A. 
promises  to  repay  C.     Here  the 
request  to  pay  is  implied  in  law, 
but  the  promise  is  not ;  and 
(r.)  When  the  plaintiff  has  voluntarily 
paid    what    the    defendant    was 
morally^  but  not  Ze^a^ compellable 
to  i«iy,  e.g.,  A.  owesB.  £50  on  an 
immoral  debt,  and  C,  to  oblige  A., 
pays  it ;  then  A.  afterwards  pro- 
mises to  repay  C.    Here  the  re- 
quest to  pay  is  not  implied,  and 
the  promise  to  repay  is  without  a 
legnl  consideration. 
In  every  contract  privity  is  an  essential 
requisite  to  any  one  suing  on  it ;.  in  other 
words,  no  person  can  take  advantfige  of  the 
consideration  in  a  contract  excepting  the 
party  from  whom  the   consideration  has 
moved,  which  means  that  no  person  can 
sue  on  a  contract  excepting  the  parties  to 
it;  and  this  is  what  is  understood  by  privity. 
An  example  of  the  absence  of  privity  is 
the  following : — A.  gives  £50  to  his  servant 
to  pay  a  tradesman's  debt ;  the  tradesman 
knowing  of  it  sues  tlie  servant  for  money 
had  and  received  to  the  tradesman's  use 
(Baron  v.  Huthandt  4  B.  &  Ad.  611);  in 
this  case  the  tradesman  lost  his  action  for 
want   of   privity   between  him  and  the 
servant. 

00NTBACT8  IH  SE8TBAIBT  OF 
TSADE.  All  such  contracts  as  a  general 
rule  are  void,  because  they  are  against 
public  policy  (Mitchel  v.  Keynolds  1  Sm. 
L.  C.  356).  But  such  contracts  are  allowed 
to  be  good  where  the  restraint  is  limited  to 
a  particular  time,  or  to  a  particular  locality, 
and  when  a  valuable  consideratiuu  has  been 
g^ven  for  them. 

The  requisites  to  a  valid  contract  in 
restraint  of  trade  are  two,  viz. : — 

(1.)  That  the  restraint  be  limited  either 
in  time  or  in  locality,  or  in 
both;  and 

(2.)  That  a  valuable  consideration  should 
have  been  paid  for  the  restraint. 

What  shall  be  reasonable  in  point  of 
time  or  locality  varies  with  the  nature  of 
the  business. 

And  generally,  the  restraint  is  only 
allowed  so  fieur  as  is  necessary  to  protect 
the  trader. 

CORTSAT.      In  French  Law,  contracts 
are  of  the  following  varieties: — 
(1.)  BHaieraly  or  synaUagmatique,  where 

each  party  is  bound  to  the  other 

to  do  what  is  just  and  proper ;  or 
(2.)  Unilateral^  where  the  one  side  only 

is  bound ;  or 
(3.)  CommtUatif,  where  one  does  to  the 

other  something  which  is  sup- 
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posed  to  be  an  equivalent  for  what 

the  other  does  to  him ;  or 
(4.)  AUatoirey  where  the  consideration 

for  the  act  of  the  one  is  a  mere 

ohance;  or 
(5.)  Contrat  de  hienfaisance,  where  tlie 

one  party  procures  to  the  other 

a  purely  gratuitous  benefit ;  or 
(6.)  Cantrat  a  titre  onereux,  where  each 

party  is  bound  under  some  duty 

to  the  other. 

COKTBIBnTIOH.  It  is  a  rule  of  law, 
that  all  penions  in  the  nature  of  co-sureties 
for  the  debt  of  another  shall  directly  (as  in 
Koman  Law)  or  indirectly  (as  in  English 
Law)  bear  their  proper  share  of  the  liability, 
so  far  as  records  the  mutual  relief  of  each 
other,  and  depend  for  their  individual  re- 
imbursement upon  their  action  against  the 
principal  debtor.  The  remedy  of  a  co- 
surety against  his  co-surety  is  said  to  be 
for  Contribution ;  that  against  the  principal 
debtor  is  said  to  be  for  lie-roupment  (see 
title  Surety).  It  is  likewise  a  rule  of 
law,  that  there  is  no  contribution  between 
wrongdoers.  Merryweather  v.  NixaUy  8  T. 
11.  186. 

COHVENTICLE  ACT :  See  title  Statutes 

ECOLESIABTICAL. 

CONVENTION.  The  most  general  name 
for  agreement. 

CONTENTION  FABLIAXENT,  ACTS 
OP.  The  matters  to  be  provided  for  by 
this  parliament  (which  assembled  in  16G0) 
were  the  following :  — 

(1.)  An  indemnity  for  the  past; 

(2.)  The  restoration  of  the  church  ; 

(8.)  The  settlement  of  the  revenue ;  and 

(4.)  The  repeal  of  the  late  obnoxious 
statutes. 

With  reference  to  the  first  of  these  four 
matters,  Charles  II.,  by  his  declaration  from 
Breda,  had  offered  an  indemnitv  to  all 
persons  who  had  been  concerned  in  the 
late  irregular  proceedings,  with  the  excep- 
tion only  of  nis  fathers  regicides ;  and 
this  promised  indemnity  was  endeavoured 
to  be  secured  by  "  The  Act  of  Indemnity 
and  Oblivion,"  which  Act  excepted,  how- 
ever, not  only  those  who  had  signed  the 
deatn- warrant  against  Charles  I.,  but  also 
all  those  who  had  sat  when  sentence  was 
pronounced  against  that  king,  together 
with  several  others. 

With  reference  to  the  second  of  these 
four  matters,  £piscopalianism  was  restored 
as  the  national  religion,  and  with  it  the 
bishops  were  reinstated  in  the  House  of 
Lords.  The  lands,  also,  of  the  church, 
which  had  been  confiscated,  and  some  of 
them  even  sold  to  purchasers  from  the 
state,  were  also  restored  to  the  church,  and 
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no  compensation  given  to  the  purchasers 
who  were  deprived  of  them.  The  dis- 
possessed clergy  who  survived  at  the  Re- 
storation were  restored  to  their  former 
livings  or  to  fresh  benefices,  so  far  as  such 
restoration  could  be  carried  out  without 
dispossession  of  the  then  existing  incum- 
bents, who  Were  allowed  to  remain  in 
possession  if  willing  to  conform. 

With  refennce  to  the  third  of  these  four 
matters,  military  tenures  were  abolished, 
and  with  them  the  revenue  derived  by  the 
Crown  from  aids,  wardships,  &c. ;  and,  in 
lieu  thereof  the  excise  was  given  to  the 
crown 

With  reference  to  the  fourth  of  these  four 
matters,  the  militia  was  replaced  under  the 
sole  command  of  the  king ;  the  Triennial 
Act  of  1641  was  repealed  ;  and  the  follow- 
ing Acts  of  an  ecclesiastical  character  were 
passed :— The  Corporation  Act,  the  Act  of 
Uniformity,  the  Act  against  (Conventicles, 
and  the  Five  Mile  Act. 

CONVENTTTAL  CHUBCH.  A  church 
consisting  of  regular  clerks  professing  some 
order  of  religion,  or  of  a  dean  and  chapter, 
or  other  such  society  of  ecclesiastics.  Cowel. 

C0NVEB8I0N.  This  word  has  two  sig- 
nifications in  law.  (1.)  In  the  action  of 
trover,  in  which  it  is  the  gist  of  that  action, 
it  denotes  the  appropriating  by  the  de- 
fendant to  his  own  use  of  the  goods  of  the 
plaintiff,  in  a  manner  short  of  criminal; 
the  appropriation  consisting  substantially 
in  the  negative  act  of  withholding  tlieni 
from  the  plaintiff,  upon  his  demand ;  (2.)  In 
Equity  it  denotes  the  notional  altersition 
of  land  into  money,  or  of  money  into  land, 
in  accordance  with  a  direction  to  that 
effect  of  a  testator  or  settlor,  and  in  pur- 
suance of  the  equitable  doctrine  that  what 
is  agreed  or  imperatively  directed  to  be 
done  is  already  done,  or  as  good  as  done. 
As  a  consequence  of  this  doctrine,  it  has 
been  held — 

(I.)  That  lands  directed  to  be  converted 
into  money  for  certain  purposes,  some  of 
which  fail,  descend,  in  the  case  of  the  di- 
rection being  contained  in  a  will,  to  the 
heir-at-law  of  the  iestAtor^Ackroydy.  Smith" 
«m,  1  Bro.  C.  C.  503) ;  and,  in  case  of  his 
death,  to  his  next  of  kin  (Smith  v.  Claxton, 
4  Maddox,  492) ;  but  that,  in  the  case 
of  the  direction  being  contained  in  a  deed, 
the  rule  is  just  the  reverse ;  and 

(2.)  That  money  directed  to  be  con- 
verted into  land  for  certain  purposes,  some 
of  which  fail,  goes,  in  the  case  of  tiie 
direction  being  contained  in  a  will,  to  the 
executor  of  the  testator  (Cogan  v.  Stevens, 
1  Beav.  492,  n.)  ;  and,  in  tlie  ca»e  of  his 
death,  to  his  executor  (Reynolds  v.  Qodlee, 
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1  Johns.  536) ;  but  that,  in  the  oase  of  the 
direction  being  contained  in  a  deed,  the 
rule  is  just  the  reverse. 

Where  the  purposes  for  which  the  con- 
version was  to  take  place  totally  fail,  the 
property  is  regarded  as  being  what  it 
actually  is,  and  ttie  doctrine  of  conversion 
is  in  that  case  excluded. 

See  also  title  Beoonysbsion. 

OOKYETAHGEfl.  These,  which  an- 
ciently were  called  Assurances,  are  in- 
struments under  seal,  whereby  lands  nre 
conveyed  or  assured  from  the  vendor  to  the 
vendee,  so  as  to  vest  in  the  latter  such  an 
estate  as  the  vendor  has  in  himself  to  con- 
vey or  assure,  and  as  the  words  of  limitation 
in  the  deed  limit  or  mark  out. 

Conveyances  arrange  themselves  under 
two  great  classes,  viz., — 

I.  Conveyances  at  the  Common  Law,  and 
hereunder, — 

(1.)  Feoffments  ; 

(2.)  Gifts; 

(3.)  Grants; 

(4.)  Bargains  and  sales ; 

(5.)  Leiises; 

(6.)  Exchanges; 

(7.)  Partitions; 

(8.)  Beleases; 

(9.)  Confirmations; 
(10.)  Surrenders; 
(11.)  Assignments; 
(12.)  Defeasances;  and 
(13.)  Disclaimers. 

II.  Statutory  Conveyances,  and  here- 
under,— 

A.  Conveyances    operating   under   the 

Stiitute  of  Uses,  and  hereunder, — 
(1.)  Covenants  to  stand  seised ; 
(2.)  Deeds  of  lease  and  release ; 
(3.)  Deeds  leading  or  declaring  the 

uses; 
(4.)  Deeds  of  revocation  of  uses ; 
(5.)  Deeds    of    appointment    under 

powers;  and  generally 
(6.)  Any  Common    Law  conveyance 

made  to  uses. 

B.  Conveyances    under   statutes   other 

than  the  Statute  of  Uses,   and 
hereunder, — 
(1.)  Release  under  4  Vict.  o.  21 ; 
(2.)  Grant  under  8  &  9  Vict.  c.  106 ; 
(3.)  Disentailing  assurances  under  3  & 

4  WUl.  4,  c.  74 ; 
(4.)  Assurances   of    married    women 
under  3  &  4  Will.  4,  c  74 ;  and 
(5.)  Conveyances  and  leases  (concise 
forms)  under  8"  &  9  Viot.  o. 
119,  and  other  subsequent  sta- 
tutes. 
Again,  of  deeds  which  operate  under  the 
Statute  of  Uses,    there   is   this   further 
division,  namely, — 
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I.  Deeds  operating  without  transmuta- 
tion of  possession,  and  hereunder, — 

(1.)  Bargain  and  sale : 
(2.)  Covenant  to  stand  seised,  &c., 
the  statute  itself  effecting  the  alteration  in 
.  the  legal  seisin ;  and 

II.  Deeds  operating  with  transmutation 
of  posdession,  and  hereunder, — 

(1.)  Detxis  leading  or  declaring  the  uses ; 

(2.)  Feoffment  to  uses,  &c., 
the  legal  seisin  being  first  transferred  by  a 
Common  Law  assurance  before  the  statute 
operates  to  effect  a  second  transfer. 

L  Conveyances  at  Common  Law,  and 
hereunder  the  following, — 

(1.)  Feoffment  This  was  the  most  an- 
cient form  of  conveyance  applicable  to 
corporeal  hereditaments.  It  consisted  of 
two  parts,  viz., — 

(a.)  The  limitation  of  the  estate  intended 
for  the  feoffee ;  and 

(6.)  The  livery  of  seisin. 

First.  The  limitation  of  the  estate.  This 
consisted  in  defining  by  the  customary 
words  of  limitation  the  estate  which  was 
intended  to  be  given  to  the  feoffee.  Origi- 
nally, it  sufBced  to  pronounce  these  solemn 
woros  oniUy  in  the  presence  and  hearing  of 
witnesses  and  of  the  feoffee ;  and  although 
a  deed  or  writing  may  have  been  (as  in 
fact  it  was)  occasionally  used  for  that  pur- 
pose, the  same  was  unnecessary.  However, 
by  the  stat.  29  Car.  2,  c  8  (Statute  of 
fSiiuds),  &  1,  it  was  enacted  that  all  leases, 
estates,  interests  of  freehold  or  term  of 
years,  or  any  uncertain  interest  in  mes- 
suages, manors,  lands,  tenements  or  here- 
ditaments, made  or  created  by  livery  of 
seisin  only,  or  bv  parol,  and  not  put  in 
writing  and  signed  by  the  parties  so  making 
or  creating  the  same,  or  their  agents  there- 
unto lawfully  authorized  in  writing,  should 
have  the  force  and  effect  of  leases  or  estates 
at  will  only,  aud  no  greater  foree  and 
effect ;  the  only  exception  being  that  leases 
for  a  term  not  excelling  three  years  from 
the  making  thereof  were  to  be  good, 
although  made  by  parol  without  writing, 
provided  they  reserved  a  rent  of  two-thirds 
at  least  of  the  full  improved  value.  And 
now,  by  the  stat.  8  &  9  Vict.  c.  106,  s.  3,  it 
is  enacted  that  no  feoffment  other  than 
a  feoffment  made  under  a  custom  by  an 
infant,  shall  be  valid  unless  made  by 
deed.  So  powerful  was  the  efficacy  of  the 
feoffment  that  it  ft^uently  operated  by 
wrong,  whence  also  it  was  called  a  tortious 
conveyance,  passing  to  the  feoffee  the  full 
estate  marked  out  by  the  words  of  limita- 
tion, although  that  should  be  in  excess  of 
the  estate  which  the  feoffor  had  in  himself 
to  grant.  But  by  the  stat.  8  &  9  Vict.  c.  106, 
s.  3,  the  feoffment  was  deprived  of  this 
tortious  effect,  and  was  induced  to  the 
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level  of  an  innocent  conveyanoe.  Even 
feoffments  made  by  idioU  and  lunatics  were 
valid  until  the  same  were  avoided,  which 
might  never  be ;  and  an  infant's  feoffment 
of  gavelkind  lands  is  absolutely  valid,  pro- 
vided he  he  of  the  age  of  fifteen  years. 

Secondly,  the  livery  of  seisin.  The 
sei^n  was  the  feudal  possession;  and  a 
transfer  of  the  land  aocompanied  with 
seisin  was  the  transfer  of  an  estate  carry- 
ing the  seisin  with  it.  Livery  of  seisin  was 
of  two  kinds, — either 

(1.)  Livery  in  deed  ;  or 

(2.)  Livery  in  law.    See  these  titles. 

No  deed  of  feoffment  was  complete,  or  to 
the  present  day  is  complete,  unless  the  same 
has  been  followed  with  livery  of  seisin ;  and 
as  a  convenient  mode  of  evidencing  the 
fact  of  such  livery  having  been  made,  it  is 
usual  to  indorse  upon  the  deed  which  con- 
tains  the  limitations  a  notice  to  the  effect 
that  the  seisin  was  delivered  at  a  certain 
place,  day,  and  hour. 

The  feoffment,  strictly  speaking,  was  the 
proper  form  of  conveyance  of  an  estate  in 
fee  simple  absolute  or  determinable  ;  if  it 
was  used  to  pass  a  fee  tail«  it  was  more 
properly  termed  a  gift  (see  that  title),  and  if 
it  was  used  to  pass  a  life  estate,  it  was  more 
properly  termed  a  lease  {see  that  title.) 

When  a  particular  estate,  whether  for 
years  or  of  freehold,  and  a  freehold  re- 
mainder are  created  together  de  novo  out  of 
a  corporeal  hereditament  in  possession, 
the  livery  which  is  given  to  the  tenant  of 
the  particular  estate  in  possession  enures 
to  the  remainderman ;  on  the  other  hand, 
when  an  estate  is  created  afterwards,  ex- 
pectant on  a  leasQ  for  years  then  in  being, 
the  livery  must  not  be  made  to  the  lessee 
for  years,  bnt  to  the  remainderman  liimself 
with  the  consent  of  the  lessee  for  years.  Of 
course,  no  such  remainder  created  after- 
wards can  be  expectant  on  a  lease  for  life, 
or  estate  of  freehold. 

The  feoffment  was  a  conveyance  of  very 
powerful  efficacy.  Thus,  by  reason  of  the 
entry  and  livery  of  seisin,  it  clears  all  dis- 
seisins, abatements,  intrusions,  and  other* 
wrongful  or  defeasible  estates,  when  the 
entry  of  the  feoffor  is  lawful ;  and  it  not 
only  passes  the  present  estate  of  the  feoffor, 
but  bars  him  of  all  present  and  future 
right  and  possibility  of  right  to  the  thing 
wnich  is  so  conveyed ;  insomuch  that  if  he 
has  divers  estates  all  of  them  pass  by  the 
feoffment ,  and  if  he  has  any  interest,  rent, 
common,  condition,  power,  or  contingent 
use  or  benefit  in,  to,  or  out  of  the  land,  it  is 
extinguished  by  the  feoflment;  and  the 
feoffment  destroys  also  all  contingent  re- 
mainders in  strangers,  if  supported  only  by 
an  estate  of  freehold  in  the  feoffor.  And 
prior  to  the  Act  8&  U  Vict.  c.  106,  s.  4,  it 
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had  a  tortious  operation  so  as  to  pass  even 
a  larger  estate  than  the  feoffor  had  in  him 
to  pass. 

(2.)  Gift. — ^This  was  the  form  of  convey- 
ance properly  applicable  to  an  estate  tail ; 
whence  the  person  creating  the  estate  tail 
is  termed  tl)e  donor,  and  the  person  taking 
it  the  donee.  It  required  livery  of  seisin 
to  make  it  effectual. 

(3.)  Grant.— Thia  was  the  distinctive 
m(xle  of  conveyance  of  an  incorporeal  here- 
ditament, which  however  must  have  been  in 
exii^tencc  at  the  date  of  the  grant,  and  not 
created  by  the  grant. 

(4.)  Bargain  and  Sale. — This  form  of 
conveyance  was  applicable  not  only  to  cor- 
poreal but  also  to  incorporeal  hereditaments 
m  actual  existence.  It  required  to  be  for 
money,  or  money's  worth,  and  not  for 
natural  love  and  affection  merely.  All 
persons  having  an  estate  of  freehold  might 
convey  by  means  of  it,  but  not  a  more  term, 
or  for  years.  The  enrolment  of  a  bargain 
and  sale,  if  made  within  the  proper  time 
relates  back  to  the  execution  of  the  deed, 
and  any  intervening  alienation  or  charge 
by  the  bargainor  would  therefore  be  void, 
but  such  an  alienation  or  charge  by  the 
bargainee  would  be  guod  when  the  bargain 
and  sale  was  afterwards  perfected  by  en- 
rolment. Inrolment  was  first  rendered 
necessary  by  the  Statute  of  Inrolments 
(27  Uen.  8,  c.  16),  but  only  tvhen  the  bar- 
gain and  sale  was  for  an  estate  of  freehold. 

(5.)  Lease,  including  Underlease, — A 
lease  is  properly  a  conveyance  (bubject  to 
rent)  of  lands  or  tenements  made  for  life, 
for  years,  or  at  will,  but  always  for  a  le^s 
estate  than  the  lessor  has  in  the  premises  ; 
and  similarly  an  underlease  is  a  leobc  made 
by  the  leasee  for  a  less  period  than  the 
period  of  his  own  lease. 

Sometimes,  what  purports  in  its  lan- 
guage to  be  only  an  agreement  for  a  lease 
is,  in  reality,  an  actual  lease;  for  if  there 
are  words  of  present  demise  and  an  ap- 
parent intent  to  the  effect  of  these  words, 
then  the  deed  is  an  actual  lease,  notwith- 
standing the  words  are  **  agrees  to  let," 
and  allusion  is  made  to  a  lease  to  be  exe- 
cuted at  some  future  date.  Poole  v.  Bentley, 
12  East,  168 ;  Doe  d.  PhiUip  v.  Benjamin, 
9  Ad.  &  El.  644. 

By  the  Common  Law,  a  tenant  for  life 
(except  under  a  power)  cannot  make  a  lease 
for  a  longer  period  than  that  of  his  own 
life;  and  a  lease  granted  by  him  for  a 
longer  period  is  as  to  the  excess  absolutely 
void  as  against  the  remainderman  or  rever- 
sioner. When  the  tenant  for  life  and  the 
remainderman  or  reversioner  unite  in 
making  a  lease,  the  lease  is  considered 
during  the  life  of  the  tenant  for  life  as  his 
lease,  and  as  the  confirmation  thereof  by 
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the  remaindennan  or  reversioner,  and  after 
the  death  of  the  tenant  for  life  as  the  lease 
of  the  remainderman  or  reversioner,  and 
the  confirmation  of  the  tenant  for  life.  See 
also  title  Ministebial  Poweos  of  Tenant 
FOB  Life. 

By  the  Common  Law,  a  tenant  in  tail 
could  not,  without  a  fine  or  recovery,  make 
any  lease  binding  on  the  issue  in  tail,  or 
remainderman,  or  reversioner;  and  if  a 
husband  seised  jure  uxoris  made  a  lease  of 
the  wifo's  land,  whether  she  joined  in  it  or 
not,  the  lease  wus  only  good  during  the 
joint  lives  of  the  husband  and  wife  and  the 
life  of  the  husband  surviving  her,  and  was 
voidable  ^although  not  void)  if  the  wife 
survived.  But  see  title  Ministerial 
FowEBS  OF  Tenant  in  Tail. 

(6.)  Exchange. — This  is  a  conveyance,  or 
group  of  conveyances  whereby  two  persons 
or  classes  of  persons  holding  property  iu 
common,  divest  themselves  respectively  of 
their  estates  in  favour  of  the  other  person, 
or  class,  and  in  lieu  thereof  respectively 
take  the  property  of  the  other.  There  are 
five  requisites  by  the  Ck)mmon  I^w  to  the 
validity  of  an  exchange,  that  is  to  say : 
(1.)  The  two  properties  must  be  of  the 

same  quality ; 
(2.)  The  properties  exchanged  must  be 

of  the  same  quantity ; 
(8.)  The  word    ** exchange"   must   be 

used; 
(4.)  Entry  is  requisite,    although  not 

livery  of  seisin ;  and 
(5.)  Writing  since  29  Gar.  2,  c.  8,  and  a 
deed  since  8  &  9  Vict.  c.  106, 
8.  3. 
The  word  *^  exchange  "  used  to  raise  an 
implied  warranty  of  title ;  and  in  case  of 
the  title  being  displaced  either  in  whole  or 
in  part  by  an  elder  title,  the  exchanging 
party  who  was  evicted  used  to  have  the 
right  to  re-enter  upon  the  lands  which  he 
had  given  in  exchange, — a  right  which  be- 
longed to  himself  and  his  heirs  only,  not 
also  to  his  alienees.     Any  alienation  by 
either  exchanging  person  deprived  him  of 
the  right  of  re-entering,  although  it  left  the 
other  the  right  of  re-entering  upon  the 
lands    even  when  in  the  hands  of   the 
alienee.    But  since  the  stat.  8  &  9  Vict,  c 
106,  this  effect  has  been  taken  from  the 
exchange. 

(7.)  Partition. — This  is  a  conveyance  by 
which  two  or  more  joint  tenants,  co-par- 
ceners, tenants  in  common,  or  heirs  in 
gavelkind,  divide  the  property  so  as  to 
give  to  each  a  distinct  part,  to  be  held  in 
severalty.  The  arrangement  to  sever  may 
be  the  result  of  agreement,  in  which  case  it 
is  said  to  be  Voluntary,  or  the  result  of  a 
decree  of  the  Court  of  Chancery,  in  which 
case  it  is  said  to  bo  CompttUory.    In  either 
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case,  the  same  conveyances  are  necessary ; 
and  for  facilitating  the  execution  of  which 
the  Trustee  Act,  1850,  s.  30,  enables  the 
Court  of  Chancery  to  declare  the  interests 
of  unborn  persons,  and  also  to  declare  any 
particular  persons  trustees  of  the  lands. 
And  by  the  stat.  31  &  32  Vict.  c.  40,  a  sale 
may  be  directed  in  lieu  of  partition. 

The  modes  of  effecting  a  partition  are 
the  following: — 

I.  As  to  freeholds  or  inheritances :  either 
(1.)  All  the  co-tenants  convey  by  se- 
parate deeds  the  particular  allot- 
ments to  releasees  or  grantees,  to 
the  use  of  the  particular  persons 
to  whom  they  are  respectively 
allotted;  or, 

(2.)  All  the  co-tenants  convey  by  one 
conveyance,  the  entirety  of  tlie 
lands  to  a  releasee,  or  grantee, 
to  uses,  and  then  by  the  same 
deed  limit  the  particular  allot- 
ments to  the  use  of  tiie  parti- 
cular persons  to  whom  they  are 
allotted. 

II.  As  to  personal  estate :  either 

(1.)  The  entirety  is  assigned  by  all 
the  CO  tenants  to  a  third  person 
upon  trust,  to  assign  the  parti- 
cular allotments  to  the  parti- 
cular persons  to  whom  they  are 
allotted;  or, 
(2.)  Each    co-tenant   assigns   to  the 
others  liis  undivided  share  in 
the  parts  to  be  taken  by  them 
in  severalty. 
Co-parceners  being  compellable  by  the 
Common  Law  to  make  partition,  the  Law 
provided  in  their  case  (but  not  also  in  the 
cases  of  joint  tenants  and  tenants  in  com- 
mon), that  if  any  co-parcener  after  parti- 
tion and  before  alienation  was  evicted  from 
the    whole  or  from    part  of  his  or    her 
allotted  share,  he  or  she  might  thereupon 
re-enter  upon  the  other  shares  even  when 
in  tl»e  hands  of  an  alienee  or  alienees  of 
the  oUxer  co-jwirceners.     But  by  the  8  &  9 
Vict.  c.  106,  B.  4,  this  right  of  re-entry  is 
taken  away. 

(8.)  Release.— Thia  is  a  deed  whereby 
either  a  right  is  extinguished,  or  an  estate 
or  interest  in  things  real  or  personal  is  con- 
veyed to  a  person  who  has  already  some 
estate  or  interest  in  possession  in  the  same. 
When  the  release  is  the  discharge  of  a  sum 
due,  e.g.,  for  rent,  it  is  called  an  acquit- 
tance. The  operation  of  the  release  is 
fourfold  :  either 

(1.)  By  wny  of  passing  an  estate  {mitter 
V estate),  e.g.,  wlien  made  by  one 
co-tenant  to  another ;  or 
(2.)  By  way  of  passing  a  right  (mitier 
le  droit),  e.g.^  where  the  disseisee 
releases  to  the  disz-eisor ;  or 
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(3.)  By  way  of  extinguiahment, — cgr., 
when  the  lord  releases  his  seig- 
niory to  the  tenant ;  or 

(4.)  By  way  of  enlargement,  e.^.,  where 
a  remaindei'man  or  reversioner 
releases  to  the  prior  tenant  of  a 
|>articular  estate,  with  whom  he 
IS  in  privity. 

Besides  express  releases,  or  releases  by 
deed,  there  are  also  releases  in  law ;  e.g^  a 
covenant  never  to  sue  amounts  in  con- 
struction of  Law  to  an  absolute  release  of 
the  covenantee;  also  a  release  to  one  of 
several  co-debtors,  discharges  them  all 
both  in  Equity  and  at  Law,  and  although 
they  are  severally  as  well  as  jointly  bound ; 
and  a  proviso  that  the  condebtor  should 
not  have  any  advantage  from  the  release 
would  be  void  for  repugnancy.  Similarly, 
a  release,  of  the  right  to  land,  if  made  to  a 
tenant  in  tail  or  for  life,  enures  to  the 
remainderman  or  reversioner. 

(9.)  Confirmation, — ^This  is  a  deed  where- 
by a  conditional  or  voidable  estate  is  made 
absolute  and  unavoidable  by  the  confirmor, 
or  whereby  a  particular  estate  is  increased. 
The  confirmee  must  also  have  an  estate 
and  not  a  mere  interest  in  the  lands  con- 
firmed ;  also  the  contract  or  other  instru- 
ment which  is  confirmed  must.be  at  the 
most  voidable  and  not  void.  A  confirma- 
tion to  one  joint  tenant  enures  to  the  other 
or  others ;  and  a  confirmation  to  a  remain- 
derman or  reversioner  enures  to  the  owner 
of  the  prior  particular  estate. 

(10.)  Surrender. — This  conveyance  is  the 
converse  of  the  release  which  operates  by 
way  of  enlargement ;  the  effect  of  the  sur- 
render being  the  merger  of  the  smaller 
estate  in  that  of  the  surrenderee.  A  sur- 
render may  be  either  (a.)  Express;  or 
(6.)  Implied  in  law ;  the  tbrmer  being  in 
so  many  words,  the  latter  arising  in  the 
following  cases : — 

{aa.)  A  lessee  for  an  unexpired  term,  or 
for  life,  accepting  a  new  lease  for 
life  or  years  from  hi:)  lessor; 

(66.)  A  lessee  being  party  to  an  act 
which  is  inconsistent  with  the 
continued  existence  of  his  estete, 
and  which  he  is  estopped  from 
denying. 

The  estate  of  the  surrenderor  must  be  a 
vesiM  estate;  it  must  also  be  an  estate 
which  is  capable  of  merger,  and  therefore 
it  must  not  oe  an  estate  teil,  nor  of  higher 
denomination  than  the  estate  of  the  sur- 
renderee ;  there  muift  also  be  a  privity  or 
contiguity  between  the  estate  of  the  sur- 
renderor and  that  of  the  surrenderee. 

(11.)  Asiignmetit. — This  deed  is  the 
alienation  by  transfer  of  a  personal  chattel, 
or  of  a  chattel  interest  in  real  estate.  If  it 
is  for  no  consideration,  it  is  a  gift ;  if  it 
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is  for  value  it  is  a  bill  of  sale.  Every 
assignment,  if  a  gift,  must  be  by  deed; 
but  if  a  bill  of  sale  or  transfer  for  value,  it 
may,  if  a  purely  personal  chattel,  e.g.,  a 
debt,  be  assigned  at  least  in  Equity,  and 
since  the  Judicature  Act,  1873,  even  at 
Law,  by  a  simple  writing,  not  necessarily  a 
deed!,  although  the  assignment  of  chattels 
real  must  be  by  deed,  8  &  9  Vict.  c.  106, 
B.  3.  By  the  stat.  22  &  23  Yict.  c.  35, 
8.  21,  anyone  may  assign  personal  property 
including  chattels  real  directly  to  himself 
and  another  person  by  the  like  means  as 
he  ought  have  assigned  to  another  only. 

(12.)  Defeatance. — This  is  a  collateral 
deed,  containing  certain  specified  condi- 
tions upon  which  an  interest  created  or 
transferred  by  another  deed  may  be  de- 
feated. Li  the  case  of  an  estate  of  freehold 
and  other  executed  estetes,  it  must  be  made 
at  the  same  time  with  the  deed  creating  or 
transferring  tlieae  estates ;  but  in  all  other 
cases  it  may  be  made  at  any  time  sub- 
secjuently  to  the  deed  of  creation  or  transfer. 
A  defeasance,  excepting  that  it  is  contained 
in  a  separate  deed,  is  in  all  other  respects 
like  a  condition  subsequent. 

(13.)  JHtclaimer. — Tliis  is  a  deed  where- 
by a  grantee,  devisee,  or  legatee  renounces 
the  grant,  devise,  or  bequest,  which  renun- 
ciation he  is  competent  to  make  at  any 
time  before  he  has  done  any  act  to  shew 
his  assent  to  the  grant,  devise,  or  bequest. 
If  one  or  more  joint  tenants  short  of  all 
disclaim,  the  entire  estate  or  interest  vests 
in  the  otiier  or  others  ;  but  if  all  disclaim, 
the  estate  will,  if  real  estate,  descend  to  the 
heir,  and,  if  personal  estate,  will  vest  in 
the  administrator  when  appointed. 

II.  Statutory  (Conveyances,  and  here- 
under. 

A.  C!onveyances  under  the  Statute  of 
Uses,  and  hereunder,  the  following  : 

(1.)  Covenant  to  stand  seised. — When- 
ever a  covenant  of  this  kind  is  entered 
into,  if  the^  consideration  (which  must  be 
that  of  blood  or  natural  affection)  is  suffi- 
cient, a  use  arises  out  of  the  seisin  of  the 
covenantor,  and  is  immediately  executed 
by  the  statute  in  the  cestui  que  use,  who 
thereby  acquires  the  legal  estate.  The 
proper  and  technical  words  of  this  convey- 
ance are,  **  Covenant  to  stand  seised  to  the 
use  of  A.,".&c.,  but  any  other  words  will 
have  tiic  same  effect ;  e.g.,  even  the  words 
"bargain  and  sale"  {Crossing  v.  Sou- 
damorcy  1  Mod.  175;  Hoe  v.  TranmarVy 
Willes,  632).  The  covenantor  must,  how- 
ever, be  a  person  who  is  capable  of  stand- 
ing seised  to  a  use;  and  the  property 
conveyed  must  be  such  as  admits  of  a 
person  being  seised  thereof. 

(2.)  Lease  and  Rdease, — This,  until  the 
years  1841-5,  was  the  most  common  form 
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of  conyeyance  under  the  Statute  of  Uses. 
The  mode  of  its. operation  may  be  ex- 
plained by  three  steps  or  by  two : 

(a.)  By  three  steps,  consisting  succes- 
sively of  lease,  entry,  and  re- 
lease. 

(&.)  By  two  steps,  consisting  snocessiyely 
of  bargain  and  sale,  and  release. 

But  whether  explained  in  the  one  way 
or  in  the  other,  the  manner  of  its  operation 
was  this :  to  create  a  tenant  in  possession 
.for  a  year  or  term  of  years,  and  thereafter 
to  release  to  h  ini  the  reversion  in  fee  simple. 
In  this  way,  the  tenant  became  seised  of 
the  legal  estate  in  fee  simple,  and  inasmuch 
as  the  uses  were  afterwai^  annexed  to  his 
seisin,  he  was  called  the  ^  releasee  to  uses," 
and  ail  covenants  were  entered  into  by  and 
with  him.  But,  otherwise,  he  was  a  mere 
conduii>pipe  or  channel,  through  which 
the  leg^  estate  passed  into  the  first  usee, 
who  again  was  held  to  be  a  trustee  for  the 
second  or  last  usee  in  the  ordinary  way. 

(8.)  Deeds  leading  or  declaring  Uses. — 
Where  it  was  intended  to  levy  a  fine  or 
suffer  a  common  recovery,  it  was  usual  to 
execute  a  deed  either  previously  or  subse- 
quently to  the  fine  being  levied  or  recovery 
suffered:  and  if  executed  previously,  the 
deed  was  said  to  be  one  leading  the  uses, 
but  if  executed  subsequently,  it  was  saia 
to  be  one  declaring  the  uses. 

(4.^  Appointment. — This  is  a  deed  exe- 
cuted in  virtue  of  a  power  of  appointment. 
The  power  of  appointment  is  conferred  in 
these  words:  *'To  A.  (the  appointor)  to 
such  uses  as  he  shall  appoint ;  and  upon 
the  grammatical  construction  of  these 
words,  it  has  been  held  that  A.'s  power  is 
only  over  the  uses.  Consequently,  if  A. 
sulisequently  by  deed  or  will  appoints  the 
lands  to  B.  to  the  use  of  C,  it  is  held  that 
B.  takes  the  legal  estate  under  the  Btatate 
of  Uses,  and  retains  it  as  a  trustee  for  C, 
who  only  takes  the  equitable  estate.  The 
power  of  appointment  may  be  either  general 
or  special;  and  A.'b  execution  of  it,  if 
general,  will  date  from  the  time  of  the 
actual  execution,  but  if  special,  will  date 
from  the  time  of  the  execution  of  the  in- 
strument creating  the  power  (if  a  deed), 
and  of  the  death  of  the  testator  (if  a  will). 

B.  Conveyances  under  statutes  other 
than  the  Statutes  of  Uses,  and  hereunder 
the  following : 

(1.)  By  the  stat.  4  Yict.  c  21,  s.  1,  it  is 
enacted  that  a  deed  of  release  of  a  freehold 
estate  executed  on  or  after  the  15th  of 
May,  1841,  and  expressed  to  be  made  in 
pursuance  of  that  Act,  shall  be  as  effectual 
as  a  lease  and  release  together  would  have 
been. 

(2.)  By  the  stat  8  ft  9  Vict.  c.  106,  s.  2, 
it  is  enacted  that  a  deed  of  grant  shall 
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suffice  for  the  conveyance  of  the  immediate 
freehold  of  corporeal  hereditaments. 

(3.)  By  the  stat.  3  &  4  Will.  4,  c.  74 
(Fines  and  Recoveries  Abolition  Act),  s.  15, 
it  is  enacted 

I.  With  regard  to  lands  of  freehold 
tenure.— That  every  actual  tenant  in  tail, 
whether  in  possession,  remainder,  contin- 
gency, or  otherwise,  may  dispose  of  the 
entailed  lands  for  an  estate  in  fee  simple 
absolute,  or  for  any  less  estate,  excepting, 
nevertheless,  the  following  classes  of 
tenants  in  tail,  under  fes.  Itj,  18,  and  20, 
viz.: — 

(aa.)  Tenant  in  tail  ex  provisione  viri 
under  settlement  dated  on  or 
before  the  31st  of  December, 
1833,  excepting  with  the  formal- 
ities required  by  the  stat  11 
Hen.  7,  c.  20  ; 

(lib.)  Tenant  in  tail  restrained  from  such 
disposition  by  statute ; 

(ce.)  Tenant  in  toil  after  possibility  of 
issue  extinct ;  and 

(dd.)  Tenant  in  tail  in  expectancy  as 
being  issue  inheritable. 
But  in  every  such  disposition,  the  consent 
of  the  protector,  where  there  is  any  such, 
either  by  appointment  of  the  settlor  or 
under  the  Act,  is  requisite  (ss.  34,  35)  to 
enable  the  tenant  in  tail  to  create  a  fee 
simple  absolute,  or  any  estate  larger  than  a 
base  fee :  and  the  protector  in  giving  or  in 
withholding  such  consent  is  to  be  subject 
to  no  control  whatsoever,  nor  is  he  to  be 
liable  in  respect  of  his  exercise  of  his  own 
discretion  in  the  matter,  s.  86.  See  title 
Pbohsctob. 

By  s.  40  of  the  same  Act,  every  dispo- 
sition by  tenant  in  tail  under  the  Act  is  to 
be  made  by  deed,  and  not  by  contract  or 
will ;  and  the  tenant  in  tail,  if  a  married 
woman,  is  to  procure  her  husband's  con- 
currence in  the  deed,  and  is  io  acknow- 
ledge the  same;  and,  in  every  case,  the 
deed  of  disposition  (not  being  a  lease  for 
or  under  twenty-one  years,  at  or  over  five- 
sixths  of  a  ruck  rent)  is  by  s.  41  required 
to  be  inroUed  in  the  Court  of  Chancery 
within  six  calendar  months  from  the  datis 
of  its  execution ;  and  by  sect.  74  is  to  take 
effect  upon  such  inrolment  as  from  the  date 
of  its  execution,  excepting  as  against  any 
intermediate  purchaser  for  value. 

By  s.  38,  a  voidable  estate  created  by 
a  tenant  in  tail  in  favour  of  a  purchaser  is 
to  be  confirmed  by  a  subsequent  disposition 
of  such  tenant  in  tail,  executed  in  accord- 
ance with  the  Act,  but  such  confirmation 
is  inoperative  as  against  an  intermediate 
purchaser  for  value  without  notice. 

By  s.  39,  a  base  fee,  when  united  with 
the  immediate  reversion,  is  to  be  considered 
OS  enlarged,  and  not  as  merged. 
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IL  With  regard  to  lands  of  copyhold 
tenure. — ^Tbat  every  actual  tenant  in  tail, 
(a.)  Whose  estate  is  an  estate  at  Law, 
may  by  turrender  dispose  of  the 
entailed  lands ;  and 
(6.)  Whose  estate  is  merely  an  estate  in 
Equity,  may  either  by  turrender 
or  by  dud  dispose  of  the  entailed 
landi,  s.  50. 
The  protector,  if  there  be  any  such, 
either  by  appointment  of  the  settlor,  or  in 
Tirtue  of  the  Act,  may  signify  his  consent 
to  such  disposition  either 
(1.)  By  deed,  in  which  case  he  must  pro- 
duce   the   same  to  the  steward 
of  the  manor    fur   acknowledg- 
ment by  the  Intter,  and  for  entry 
by  him  on  the  Court  rolls,  s.  51 ;  or 
(2.)  By  personal  oral  statement  made  to 
the  steward,   who  shall  in  the 
memorandum  of  surrender  to  be 
entered  on  the  Court  rolls  state 
that  such  consent  was  so  giyen. 
The  deed  of  disposition,  where  that  form 
and  not  a  surrender  is  used,  must  be  exe- 
cuted on  or  subsequently  to  the  day  of  the 
date  of  the  deed  whereby  the  protector  sig- 
nifies his  consent,  when  there  is  any  such 
latter  deed,  s.  53 ;  and  the  deed  of'  dispo- 
sition must  also  be  entered  on  the  Court 
rolls  of  the  manor  within  six  months  'after 
the  execution  thereof  {Honeyvoood  v.  Fos- 
ier  (No.  1),  30  Beav.  1),  but  no  other  in- 
rolment  of  it  is  necessary ;  nor  is  any  other 
inrolment  neoessary  of  the  memorandum  of 
surrender  (where  tnat  form  and  not  a  deed 
is  used),  save  only  on  the  Court   rolls, 

III.  With  reference  to  hankrapl  tenants 
in  taiL — By  s.  56,  in  the  case  of  an  actual 
tenant  in  tail  becoming  banlaiipt  after  the 
Slat  of  December,  ISS),  the  commissioner 
in  bankruptcy  (and  now  the  trustee  in 
bankruptcy)  may  by  deed,  without  the 
consent  of  the  protector,  dispose  of  the 
lands  entailed  to  a  purchaser  for  as  large 
an  estate  as  the  actual  tenant  in  tail,  if 
not  a  bankrupt,  could  without  such  con- 
sent have  disposed  of  the  same ;  and  by 
8.  57,  in  the  case  of  a  tenant  in  tail  en- 
titled to  a  base  fee  becoming  bankrupt,  the 
commissioner  in  bankruptcy  Tand  now  the 
trustee  in  bankruptcy)  may,  if  there  is  no 
protector,  dispose  of  the  lands  entailed  to 
a  purchaser  for  as  large  an  estate  as  such 
tenant  in  tail  could,  in  such  case,  have 
created,  if  not  a  bankrupt  But,  by  s.  59, 
every  such  deed  of  disposition  must  be 
enrolled  within  six  months  from  the  execu- 
tion thereof,  if  of  freeholds,  in  the  Court  of 
Chancery,  and  if  of  copyholds,  in  the  Court 
rolls.  Also,  by  ss.  60,  61,  the  base  fee  (if 
any)  created  in  the  exercise  of  the  power 
conferred  by  s.  56,  enlarges  into  a  fee  sim- 
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pie  absolute,  so  soon  as  there  ceases  to  be 
a  protector,  although  that  event  should 
not  happen  until  some  time  subsequent  to 
the  date  of  the  sale  or  conveyance  to  the 
purchaser.  And,  by  ss.  62,  63,  the  dispo- 
sition under  ss.  56, 57  may  either  confirm  or 
avoid,  as  the  case  may  be,  any  voidable 
disposition  made  by  the  bankrupt  himself ; 
and  the  disposition  under  ss.  56,  57,  may 
even  be  made,  in  certain  cases,  aftt>r  the 
decease  of  the  bankrupt  (see  s.  65).  Lastly, 
when  the  bankrupt's  estate  is  an  estate  at 
law,  the  deed  of  disposition  under  ss.  56, 
57  is  to  have  the  effect  of  a  surrender  (see 
8.66). 

And,  generally,  by  s.  71,  all  the  previous 
sections  of  the  Act  are  made  to  extend  to 
money  subject  to  be  invested  in  the  pur- 
chase of  lands  to  be  entailed,  wheUier  such 
money  arises  from  the  sale  of  other  en- 
tailed lands  or  not. 

(4.)  By  the  stat.  3  ft  4  Will.  4.  o.  74,  ss. 
77-91,  a  married  woman,  not  being  tenant 
in  tail,  is  enabled  with  her  husband's  con- 
currence (and,  in  certain  special  cases, 
without  that  concurrence),  by  deed  to  be 
acknowledged  under  the  Act,  to  effect  the 
following  purposes : 

(aa,)  To  dispose  of  lands  or  of  any  es- 
tate therein ; 

Qfb.)  To  dispose  of  money  subject  to  be 
invested  in  lands,  or  of  any  es- 
tate therein ; 

(ce.)  To  release  powers ;  and 

(dd.)  To  extinguish  powers ; 
but  in  the  case  of  copyholds,  where  these 
purposes,  or  any  of  tnem,  can  be  effected 
oy  surrender,  she  is  to  effect  the  same  by 
surrender.  The  deed  so  to  be  executed  and 
acknowledged  takes  effect  as  from  the  date 
of  the  acknowledgment. 

(5.)  By  the  stat.  8  ft  9  Vict,  c  119,  in- 
tituled **  An  Act  to  facilitate  the  Convey- 
ance of  Beal  Property,''  and  by  numerous 
other  subsequent  Acts,  certain  concise  forms 
of  conveyances,  leases,  and  assignments  are 
introduced,  which  the  respective  Acts  in 
general  present  in  a  schedule,  and  which 
they  declare  shall  have  the  same  effect  as 
the  longer  but  more  customary  forms. 

OOJI  VlCTiOH.  A  conviction  is  defined 
to  be  a  record  of  the  summary  proceedings 
upon  any  penal  statute,  before  one  or  more 
justices  of  the  peace,  or  other  persons  duly 
authorized,  in  a  case  where  the  offender  has 
been  convicted  and  sentenced,  and  consists, 
first,  of  an  information  or  charge  against 
the  defendant ;  secondly,  of  a  summons  or 
notice  of  such  information,  in  order  that  he 
may  make  his  defence  ;  thirdly,  his  appear- 
ance, or  non-appearance ;  fourthly,  his  de- 
fence, or  confession ;  fifthly,  the  evidence 
against  him  in  case  he  does  not  confess ; 
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and  sixtlily,  the  judgment  or  adjudication. 
(Boscaw.  fen.  Con.  7  ;  R.y.  Green,  Cald. 
Caa.  896,  397).  A  conviction  may  be  ap- 
pealed, or  removed  to  the  Queen's  Bench 
Dy  certiorari, 

COKVOGATIOH.  In  like  manner  as  the 
Commons  were  represented  from  1265,  or 
at  any  rate  from  1295,  by  deputies  chosen 
from  themselves,  so  the  lower  clergy  were 
represented  from  1255  by  one  proctor  from 
the  chapter  of  the  cathedral  and  two 
proctors  from  the  body  of  the  clergy  in  each 
diocese.  Also,  tlie  like  cause  which  neces- 
sitated the  early  assembling  of  the  Com- 
mons in  Parliament,  necessitated  also  the 
early  assembling  of  the  clergy  in  .Convoca- 
tion, namely,  the  principle  of  the  English 
constitution  that  the  subject  has  the  ex- 
clusive right  of  self-taxation.  Thus,  in 
11  Edw.  1,  when  the  cathedral  clergy  of 
the  province  of  York  met  at  the  town  of 
York  by  their  proctors,  and  the  cathedral 
clergy  of  the  province  of  Canterbury  met  at 
the  town  of  Northampton  by  their  proctors, 
but  the  body  of  the  clergy  were  not  repre- 
sented at  all  in  either  assembly,  no  tax  was 
imposed  owing  to  the  absence  of  the  latter. 

The  clergy  appear  to  have  had  no  sepa- 
rate writ  of  summons,  but  to  have  been 
summoned  originally  by  their  respective 
archbishops,  and  subsequently,  that  is, 
from  the  reign  of  Edward  I.,  by  their 
respective  bishops  in  virtue  of  the  prxmu- 
nientee  clause  contained  in  the  writ  of  sum- 
mons which  was  issued  to  these  latter,  the 
bishop  acting  in  some  sense  as  an  ecclesias- 
tical sheriff  for  this  purpose.  The  arch- 
bishops having  objected  to  the  clergy  being 
sunmioned  by  the  bishops,  tiieir  objection 
was  neutralised  by  means  of  a  compromise, 
according  to  which  the  bishops  were  per- 
mitted to  summon  the  clergy  to  Parliament, 
and  the  archbishops  to  sunmion  them  to 
Convocation ;  bat  the  two  assemblies,  once 
summoned,  were  identical. 

The  functions  of  the  clergy  assembled  in 
Convocation  or  in  Parliament  (for  the  dis- 
tinction is  perfectly  immaterial),  were  ori- 
ginally ill  defined,  judging  at  least  from 
the  language  in  which  they  are  described, 
being  sometimes  the  phrase  ^*  ad  ordinan- 
dum  de  quantitate  et  modo  wbsidiit' 
sometimes  the  phrase  *'  ad  faciendum  et 
comentiendum"  and  latterly,  i'.e.,  from 
5  Ric.  2,  *'  ad  c<m8erUiendum "  only ;  and 
in  fact  their  functions  appear  to  have  varied 
at  different  times.  Thus,  in  18  Edw.  3, 
there  are  instances  of  petitions  of  the 
clergy  having  been  ^nted  by  the  King 
and  his  Council,  and  thereby  converted  into 
statutes,  and  entered  as  such  on  the  statute 
roll,  notwithstanding  that  the  Commons 
had  not  assented  thereto.     In  50  Edw.  3, 
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the  Commons  remonstrated  against  this 
interference  with  their  legislative  rights, 
and  prayed  the  King  that  for  the  future  no 
statute  should  be  made  upon  the  petition 
of  the  clergy  unless  with  the  assent  of  the 
Commons  thereto.  However,  notwith- 
standing this  protest,  the  practice  continued 
in  suhsequent  reigns,  and  notably  in  those 
of  Richard  IL  and  Henry  IV.,  e.g.,  tlie 
statute  **  de  hasretico  comburendo^"  2  Hen.  4, 
was  so  passed ;  and  Hallam  concludes  that 
in  tliese  reigns  the  clergy  assembled  in 
Convocation  did  exercise  a  legislative 
power  with  the  King  and  his  Council  apart 
irom  the  Commons. 

These  legislative  acts  of  the  clergy  were 
eonfined  to  matters  ecclesiastical ;  for  in 
matters  of  a  ti'mporal  nature  the  clergy 
assembled  in  Convocation  neither  enjoyed 
nor  exercised  any  legislative  power  at  all 
apart  from,  or  even  (semble)  iu  conjunction 
with,  the  Commons. 

In  the  reigns  of  Henry  VIII.  and  Eliza- 
beth, the  clergy  aiisembk'd  in  Convocation 
were  consulted  upon  all  or  most  of  the 
momentous  questions  of  those  reigns  affect- 
ing the  national  religion;  e.g.,  in  1533, 
they  approved  the  doctrine  of  the  Royal 
Supremacy  over  the  Church,  and  in  1562, 
they  confirmed  the  Thirty-Nine  Articles  of 
Religion.  But  in  the  former  of  these  two 
reigns  they  were  expressly  deprived  by 
statute  of  the  power  to  enact  fresh  canons 
without  the  King's  previous  licence, — a 
disability  which  was  confirmed  and  per- 
petuated by  the  doctrine  of  the  Courts  of 
Common^  Law,  that  new  ecclesiastical 
canons  are  not  binding  on  the  laity  until 
they  are  approved  by  both  Houses  of  Par- 
liament iCro/t  v.  Middleton,  2  Atk.  669). 
Even  the  right  of  taxing  themselves  was 
made  subject  to  the  control  of  the  House 
of  Commons  in  the  reign  of  Henry  VIII., 
and  the  practice  has  been  totally  discon- 
tinued since  the  year  1664,  since  whicli 
year  the  clergy  have  been  rated  in  the 
same  manner  and  measure  as  the  laity. 
,  From  the  last-mentioned  date  the  func- 
tions of  Convocation  were  reduced  to 
nothing ;  its  assembling  at  the  commence- 
ment of  each  Parliament  was  for  some  time 
afterwards  kept  up  as  a  formality  merely, 
being  followed  on  each  occasion  of  its  so 
assembling  with  an  immediate  prorogation 
or  adjournment.  However,  about  1690, 
when  the  High  Church  party  attained  to 
distinction  and  power,  tne  attempt  was 
made  to  revive  Convocation  as  an  active 
ecclesiastical  body,  and  this  attempt  was 
successful  during  tlie  reign  of  Anne 
(1702-1714).  But  in  the  succeeding  reign 
of  George  I.,  Convocation  carried  its  debates 
in  the  Bangorian  controversy  with  Bishop 
Hoadley  of  Bangor  to  such  a  degree  of  in- 


A  NEW  LAW  DICTIONARY. 


91 


COHVOCATIOV— eonffnif«d. 

tolerance,  it  ia  said,  that  that  kinp^  was 
oompelled  in  1717  to  proroj^ue  it,  and  from 
that  date  till  the  beginning  of  the  present 
reign  it  never  sat  again ;  but  in  the  begin- 
ning of  the  present  reign,  when  the  High 
Church  party  re-acquired  repute  under  Dr. 
Puaey  and  others  of  that  8chool,Con vocation 
vraa  re-summoned  for  the  despatch  of  mat- 
ti'rs  purely  ec'clesiasticAl,  and  accordingly, 
but  for  the  despatch  only  of  these  matters, 
it  meets  regularly  at  the  present  day  with 
every  fresh  session  of  Parliament. 

OOHVOT.  In  times  of  war,  it  is  fre- 
quently desired  by  a  neutral  country  to 
protect  its  own  merchant  vessels  from  visit 
and  search  by  either  of  the  belligerents, 
and  this  obiect  it  usually  endeavours  to 
accomplish  by  sending  one  or  more  of  its 
own  ships  of  war  to  protect  and  escort, 
f>.,  convoy,  the  merchant  vessels.  But 
Sir  Wm.  Scott,  in  The  Maria  (1  Rob.  340), 
decided  in  effect  tliat  a  neutral  convoy  can- 
not resist  the  right  of  visit  and  search,  and 
that  the  resistance  presented  in  that  case 
was  a  reason  for  condemning  the  vessels. 
And  it  is  now  generally  admitted  that  the 
protection  of  a  convoying  fleet  does  not 
extend  to  exclude  the  belligerent  right  of 
search ;  nor  is  the  word  of  the  commander 
of  the  squadron  to  be  accepted  as  conclu- 
sive evidence  of  the  neutrali^  of  the  vessels 
convoyed  or  of  the  goods  that  are  stowed 
therein. 

See  also  title  Yisit  and  Search. 

C0-FABCEKEB8.  These  are  co-tenants 
entitled  by  descent,  and  by  no  other  title. 
They  become  so  either  by  the  Common 
Iaw  of  £ngland,  as  in  the  case  of  females 
that  are  co*neiresses  :  or  by  particular  cus- 
tom, as  in  the  case  of  lands  in  Kent,  which 
are  of  gavelkind  tenure.  Co-parcenery 
extends  even  to  collaierah ;  and  the  hus- 
band of  a  deceased  co-parcener,  if  entitled 
as  tenant  by  the  curtesy,  holds  as  a  co- 
parcener with  the  surviving  sisters  of  his 
wife,  as  does  also  the  heir-at-law  of  his 
deceased  wife  upon  his  own  death.  Co- 
parceners might  always  effect  compulsory 
partition  of  the  lands  held  together. 
See  title  Partition. 

COPY.  When  the  origiual  instrument 
is  lost  or  is  withheld,  and  its  absence  is  in 
either  of  these  ways  accounted  for,  the 
t)ourt  is  in  the  habit  of  admitting  secondary 
evidence  of  it  by  looking  at  a  copy.  And 
where  an  original  will  has  been  lost,  a 
copy  of  it  also  has  been  admitted  to  pro- 
bate (1  Wms.  Executors  and  Adminis- 
trators, 864).  But  the  rule  of  evidence  is 
not  extended  so  far  as  to  admit  the  copy  of 
a  copy  of  an  original  instrument. 
See  title  Evidence. 


COPTHOLBS.  These  are  lands  held  by 
copy  of  Court  roll  (as  the  name  partly 
denotes)  and  according  to  the  custom  of 
the  manor.  It  appears  that  in  the  reign  of 
Edward  I.  copyholders  were  still  in  the 
purest  state  of  villenage,  cultivating  the 
demesne  lands  of  the  lord  as  serfs  merely, 
and  having  no  certainty  of  ttnure;  but 
that  in  the  rtign  of  Edward  III.  they  en- 
joyed a  comparative  certainty  of  tenure,  so 
long  as  they  performed  the  accustomed 
services :  and  that,  finally,  in  the  reign  of 
Edward  IV.  they  might  have  an  action 
against  their  lord  for  trespass  or  wrongful 
ejection. 

But  to  the  present  da^  copyholds  retain 
some  traces  of  their  frail  original.  Thus, 
the  copyholder  is  still  for  some  purposes  a 
mere  tenant  at  will  of  his  lands,  the  free- 
hold therein  remaining  in  his  lord,  who, 
therefore,  is  owner  of  all  the  mines  and 
minerals  under  the  land,  and  also  of  the 
timber  upon  it ;  and  the  copyholder  can- 
not, without  a  forfeiture,  lease  the  lands 
for  a  longer  term  than  one  year,  or  com- 
mit any  waste  uf  the  land. 

Nevertheless,  the  copyholder  when  ad- 
mitted (as  to  which  see  title  Admittance) 
is  possessed  of  a  qtiasi  seisin  of  his  lands; 
in  other  words  lie  is  seised  of  them  as 
against  all  the  world  other  than  his  lord. 

There  may  be  every  variety  of  estates  in 
copyhold  lands,  whether  for  life,  pur  autre 
vie,  in  tail,  or  in  fee  simple ;  but  with  re- 
ference to  the  estate  tail  in  copyholds,  a 
flistinction  is  taken,  some  manors  admitting, 
and  some  not  admitting  the  estate  tail. 
See  title  Estate  Tail  in  Copyholds. 

Copyholds  were  first  made  liable  for  the 
debts  of  the  owner  in  1833  after  his  de- 
cease (3  &  4  Will.  4.  c.  114),  and  in  1838 
during  his  life  (1  &  2  Vict.  c.  1 10).  They 
are  also  liable  in  bankruptcy  to  the  same 
extent  as  freeholds.  They  are  devisable, 
and  (since  Preston's  Act,  1815,  55  Geo.  3, 
c.  192)  v/ithout  any  previous  surrender  to 
the  use  of  the  will ;  but  in  case  the  owner 
dies  intestate,  they  descend  to  his  customary 
heir. 

Upon  the  death  of  a  tenant  his  lord  is 
entitled  to  seize  his  best  beast,  and  he  is 
also  entitled  to  many  other  fines  and  per- 
quisites on  different  occasions.  But  by 
the  Act  4  &  5  Vict.  c.  35,  provision  has 
been  made  for  the  voluntary  enfranchise- 
ment, and  by  the  Acts  of  1852  and  1858 
(15  &  16  Vict.  c.  51.  and  21  &  22  Vict, 
c.  94)  for  the  compulsory  enfranchisement, 
of  copyholds,  such  enfranchisement  having 
the  effect  of  converting  them  into  free- 
holds, upon  payment  either  of  a  fixed 
annual  sum,  or  of  a  lump  siun,  by  way  of 
commutation  or  composition  for  the  lord's 
fines,  perquisites,  and  heriots. 

GOFTaiOHT.      Is  the  bole  and  exclusive 
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liberty  of  multiplying  copies  of  an  original 
work  or  composition  (Jefferys  v.  Boosey, 
4  H.  L.  G.  920).  It  iB  a  species  of  pro- 
perty founded  on  industrial  occupancy,  to 
wit,  labour  and  invention  bestowed  on 
materials.  The  earliest  evidence  of  a  re- 
cognition of  copyright  is  to  be  found  in 
the  charter  of  the  Stationers'  Company 
granted  by  Philip  and  Mary,  and  in  the 
decrees  of  the  Court  of  Star  Chamber ;  and 
the  first  statute  in  the  matter  was  the 
8  Anne,  c.  19,  which  professes  to  be  passed 
'for  the  encouragement  and  protection  of 
learned  men.  This  Act  was  repealed  by 
the  5  &  6  Yict.  c.  45,  which,  with  some 
Acts  amending  same,  now  regulates  the 
law  of  copyright.  By  the  3rd  section  of 
the  principal  Act  it  is  enacted  that  the 
copyright  in  every  book  which  shall  be 
publiimed  in  the  lifetime  of  the  author 
shall  endure  for  the  natural  life  of  such 
author,  and  for  the  further  term  of  seven 
years  from  his  death,  and  shall  be  the 
property  of  such  author  and  his  assigns ; 
out  if  the  said  seven  years  shall  expire 
before  the  end  of  forty-two  years  from  the 
first  publication  of  such  book,  then  the 
copyright  shall  in  that  case  endure  for 
the  full  period  of  forty-two  years ;  and  the 
copyright  of  every  book  which  shall  be 
first  published  after  the  death  of  its  author 
shall  endure  for  the  term  of  forty-two 
years  from  the  first  publication  thereof. 
But  the  right  of  property  in  copyright 
must  be  registered  in  the  registry  of  the 
Stationers'  Company ;  and  after  such  re- 
gistry it  is  assignable  by  a  mere  entry  of 
the  transfer  in  the  same  registry  in  the 
manner  prescribed  by  the  Act.  Inter- 
national copyright  is  provided  for  by  the 
7  &  8  Yict.  c.  12 :  but  the  provisions  of 
that  statute  only  go  to  secure  to  the 
authors  of  books  published  abroad  the 
right  of  copyright  when  the  same  are  re- 

Sublished  in  Her  Majesty's  dominions,  and 
o  not  of  course  oblige  foreign  countries  to 
extend  to  British  authors  the  like  pro- 
tection. 

In  addition  to  copyright  in  books  there 
may  also  be  copyright  in  music,  engraving, 
sculpture,  painting,  photography,  and  ge- 
nertdly  in  ornamental  and  useful  designs. 
For  a  full  treatment  of  the  whole  law 
of  copyright,  see  Copinger  on  the  Law  of 
Copyright,  1870. 

OOBAM  HOV  JUDICS  (before  one  who 
is  not  the  judge).  When  the  judge  of  any 
Court  of  Law  exceeds  his  junsdiction,  the 
subject  matter  with  regard  to  which  he 
has  exetcised  such  excess  of  jurisdiction  U 
said  to  be  coram  non  judiee.  Thus,  in 
Colet^B  Cote  (Sir  W.  Jones,  170),  it  was 
held,  by  the  whole  Court,  that  if  a  iustice 
does  not  pursue  the  form  prescribed  by  the 
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statute  the  party  need  not  bring  a  writ  of 
error,  because  all  is  void  and  coram  non 
judiee.  This  holding  is  in  accordance  with 
the  maxim  of  the  Koman  Law,  which  is 
also  a  maxim  of  the  English  i^w, — Extra 
territoriam  jus  dieenU  impuni  non  pare- 
hitur, 

COBHAGE  (comagium,  from  the  Latin 
eomUf  a  horn).  Tenure  by  comage  was 
tenure  by  the  service  of  blowing  a  horn 
when  the  Soots  or  other  enemies  entered 
the  land,  in  order  to  warn  the  King's  sub- 
jects, and  was,  like  other  services  of  the 
same  nature,  a  species  of  grand  serjeauty  : 
fee  that  title. 

CORNWALL,  DUCHT  07.  The  re- 
yenues  of  this  duchy  belong  to  the  Prince 
of  Wales  for  the  time  being.  The  NvUum 
Tempw  Act  (9  Geo.  3,  c.  16)  was  extended 
by  the  23  &  24  Yict.  c.  58,  as  between  the 
duke  and  persons  claiming  or  holding  real 
property  within  the  duchy.  The  tenure  of 
lands  within  the  duchy  was  originally  a 
holding  from  seven  years  to  seven  years ; 
but  in  modem  times  it  is  become  a  holding 
to  the  tenant  in  fee  simple,  subject  to  a 
fine  at  the  end  of  every  seven  years,  and 
to  forfeiture  for  non-pa3rment  thereof.  Ui- 
ticke  y.  Peters,  4  K.  &  J.  437. 

OOBODY.  Corodies  are  a  right  of  suste- 
nance, or  to  receive  certain  allotments  of 
victual  and  provision  for  one's  maintenance. 
In  lieu  of  wnich  (especially  when  due  from 
ecclesiastical  persons)  a  pension  or  sum  of 
money  is  sometimes  substituted.  And  tliese 
may  oe  reckoned  a  species  of  incorporeal 
hereditaments,  though  not  chargeable  on 
or  issuing  out  of  any  corporeal  inheritance, 
but  only  charged  on  the  person  of  the 
owner  in  respect  of  such  his  inheritance. 

OOBQN ATIOH  OATH.  Is  the  oath  which 
is  taken  by  the  sovereigns  of  England  on 
their  coronation,  promising  ^'  to  govern  the 
people  of  this  kingdom,  and  the  dominions 
thereunto  belonging,  according  to  the 
statutes  in  Parliament  agreed  on,  and  the 
laws  and  customs  of  the  realm." 

OOSOHEB.  An  ancient  officer  of  the 
Common  Law,  who  has  piincipally  to  do 
with  pleas  of  the  Crown  {corona)  or  such 
wherein  the  king  is  more  immediately  con- 
cerned. Ho  is  chosen  by  the  freeholders  at 
the  county  court,  and  ought  to  have  an 
estate  sufficient  to  maintain  the  dignity  of 
his  office  and  to  answer  any  fines  that  may 
be  set  upon  him  for  his  misbehaviour,  &o. 
The  office  and  power  of  a  coroner  are  also, 
like  those  of  the  sheriff,  either  judicial  or 
ministerial  but  principally  judicial.  This 
is  in  a  great  measure  asceitained  by  statute 
4  Edw.  1,  de  ojficio  coronatorist  &ud  consists, 
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fiM,  in  inautring  when  any  person  is  alain, 
or  dies  saddenly,  or  in  prison,  oonoeming 
the  manner  of  his  death.  And  this  must 
be  super  vitum  eorporii,  for  if  the  body  be 
not  found  tlie  coroner  cannot  sit  He  must 
tilso  sit  at  the  very  place  where  the  death 
happened ;  and  his  inquiry  is  made  by  a 
iury  from  four,  five,  or  six  of  the  neigh- 
bouring towns,  over  whom  he  is  to  preside. 
If  any  be  found  guilty  by  this  inquest,  of 
murder  or  other  homicide,  the  coroner  is  to 
commit  them  to  prison  to  await  further 
trial,  and  is  also  to  inquire  concerning  their 
lands,  goods,  and  chattels,  which  are  for- 
feited thereby ;  but  whether  it  be  homicide 
or  not,  he  must  inquire  whether  any  deo- 
dand  has  accrued  to  the  King,  or  the  lord 
of  the  ftranchise,  by  the  death ;  and  must 
certify  the  whole  of  this  inquisition  under 
his  own  seal  and  the  seals  of  the  jumrs, 
together  with  the  evidence  thereon,  to  the 
Court  of  King's  Bench,  or  the  next  assizes. 
Another  branch  of  his  office  is  to  inquire 
concerning  shipwrecks,  and  certify  whether 
wreck  or  not,  and  who  is  in  possession  of 
the  goods.  OonceruiDg  treasure  trove  he  is 
also  to  inquire  who  were  the  finders,  and 
where  it  is,  and  whether  any  one  be  sus- 
pected of  having  found  and  concealed  a 
treasure.    See  1  Fish.  Dig.  190^1915. 

COBOHZB   07   TEE   KIHGKB    HOUBS 

(usually  called  coroner  of  the  verge).  An 
officer  appointed  by  the  lord  steward,  or 
lord  great  master  of  the  King's  house  for 
the  time  being.  His  office  resembles  that 
of  a  coroner  of  a  county,  only  that  his 
duties  are  limited  to  such  matters  as  occur 
within  the  verge  or  within  the  precincts  of 
the  King's  palace.  1  Ghitty's  Bl.  137, 
note  20. 

CX)BPOBATIOV.  Is  a  body  created  by 
Act  of  Parliament,  or  by  charter,  or  by 
letters  patent.  It  may  be  created  either 
for  trading  or  for  other  general  purposes. 
It  must  lutve  a  coomion  seal ;  and  all  its 
contracts  originally  required  to  be  under 
that  seal.  But  numerous  relaxations  of 
this  rule  have  been  latterly  admitted ;  and 
the  general  state  of  the  law  now  is,  that 
for  contracts  of  an  ordinary  every  day  occur- 
rence a  seal  is  not  necessary,  and  that  if 
such  contracts  have  been  executed,  and  the 
corporation  has  had  the  benefit  of  them, 
then  the  corporation  is  liable  to  be  sued 
for  the  price  {Clarke  v.  Cuckfield  Union^ 
21 L.  J.  (Q.  B.)  349) ;  but  that  upon  execu- 
tory contracts  of  that  sort,  the  corporation, 
eembUf  is  not  liable  unless  the  contract  is 
under  seal.  And  the  old  law  requirincr 
the  seal  is  still  in  force  with  reganl  to  all 
contracts  of  an  extraordinary  kind,  not 
within  the  usual  business  of  the  cornora- 
tion,  so  that  upon  these  latter  kinds  of 
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contract  tlie  corporation  cannot  be  sued, 
notwithstanding  the  contract  is  executed, 
and  the  corporation  has  had  the  benefit  of 
it  (Arnold  v.  Mayor  of  Poole,  4  Man.  &  G. 
860),  and  a  fortiori^  if  the  contract  in  such 
case  is  executory. 

But  the  above  rules  do  not  apply  to  a 
corporation  sole  (e.g.,  a  bishop  or  other 
parson  of  the  Church),  but  only  to  a  corpo- 
ration aggregate.  Moreover,  where  a  cor- 
poration aggregate  is  constituted  by  Act  of 
Farliament,  the  Act  commonly  defines  the 
mode  by  which,  and  the  purposes  for  which ' 
it  may  contract :  and  if  such  a  corporation 
exceeds  the  purposes  so  defined,  it  cannot, 
even  by  affixing  its  common  seal,  make  a 
valid  contract,  inasmuch  as  that  would  be 
uUra  vires. 

A  corporation  is  of  course  liable  for  torts. 
Mersey  Docks  and  Harbour  Board  v.  Penf 
haUow,  L.  B.  1  H.  L.  53. 

COBPOBXAL.  The  division  of  things 
into  corporeal  and  incorporeal  is  coincident 
with  the  division  of  the  Roman  Law  into 
tangible  (quss  tangi  possunt)  and  intangible 
(otue  tangi  non  possunt).  The  nomenclature 
of  the  Boman  division  is  derived  from  the 
sense  of  touch,  which  was  tiie  most  import 
tant  of  the  senses  in  the  opinions  of  the 
ancient  Democritean  School,  or  School  of 
Natural  Philosophy ;  the  nomenclature  of 
the  English  division  is  derived  from  the 
equally  natural  distinction  of  what  is 
sensible  to  the  body  Tor  bodily  senses) 
generally.  In  itdelf,  me  distinction,  as 
resting  in  nature,  is  necessarily  permanent ; 
in  its  consequences,  it  was  chiefly  remark- 
able in  the  diversity  which  it  occasioned 
in  the  mode  of  the  transfer  of  property,  for 
things  which  were  corporeal  were  capable 
of  manual  or  bodily  transfer,  e.g.,  by  feoff- 
ment with  livery,  hut  things  which  were 
incorporeal  were  not  capable  of  such  a 
mode  of  transfer,  and  required  for  their 
transfer  a  deed  of  grant.  Since  the  year 
1845,  and  in  consequence  of  the  statute 
8  &  9  Vict.  0.  106,  8.  2,  the  last-mentioned 
diversity  has  been  mitigated,  although  not 
yet  entirely  removed,  inasmuch  as  things 
corporeal  are  now  capable  of  transfer  by 
deed  of  g^rant,  but  things  incorporeal  are 
still  (and  must  necessarily  continue  always 
to  be)  incapable  of  transfer  by  feoffment 
with  livery. 

See  titles  Cobfobeal  and  Incobfobeal 
Hjsbbditamsnts. 

COBFOBEAL  EEREDITAMZNTS.  This 
phrase  comprises  all  hereditaments  which 
may  be  touched,  quss  tangi  possunt,  e.g., 
lands,  houses,  &c.  It  is  used  in  contra- 
dibtinction  to  incorporeal  hereditaments; 
as  to  which,  see  that  title. 
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COBBUPT  FAACnCES  AT  ELECTIONS : 

See  title  Bribery. 

COSBirFnOK  of  blood.  The  imme- 
diate conaequences  of  attaiuder  used  to  be 
corruption  of  hlood,  both  upwards  and 
downwards ;  so  that  an  attainted  person 
could  neither  inlierit  lands  or  other  here- 
ditaments from  his  ancestor,  nor  retain 
those  he  alreiidy  had,  nor  transmit  them 
by  descent  to  any  heir,  because  his  blood 
WHS  considered  in  law  to  be  corrupted. 
But  by  the  Act  for  the  Amendment  of  the 
Law  of  Descents  (3  &  4  Will.  4,  c.  106), 
B.  10,  the  doctrine  of  the  corruption  of 
blood  has  been  abolished  aa  to  all  descents 
happening  after  the  1st  of  January,  1834. 

COSENAOE,  or  COSIKAOE  (Fr.  counn- 
age).  A  writ  that  lay  where  the  tresail 
(Le.y  the  father  of  the  hesail  or  great-grand- 
father) was  seised  of  lands,  &c.,  in  fee  on 
the  day  of  his  death,  and  afterwards  a 
stranger  entered  and  abated,  and  so  kept 
out  the  heir.    F.  N.  B.  221 ;  Cowel. 

008T8.  The  expenses  which  are  in- 
curred either  in  the  prosecuting  or  in  the 
defending  of  an  action  are  called  the  costs. 
Costs  between  solicitor  or  attorney  and 
client  are  those  which  the  client  always 
pays  his  solicitor  or  attorney,  whetlier  such 
client  is  successful  or  not,  and  over  and 
above  what  the  attorney  gets  from  the 
opposing  pj^rty  in  case  ofsuca  party  having 
lost  the  action.  Costs  between  party  and 
party  are  those  which  the  defeated  party 
pays  to  the  successful  one  as  a  matter  of 
course.  The  plaintiffs  right  to  party  and 
party  costs  depends  on  the  Statute  of  Glou- 
cester, that  of  the  defendant  to  the  same 
costs  on  the  stat.  23  Hen.  8,  c.  15 ;  and 
under  these  statutes  the  amount  recovered 
in  the  action  is  immaterial  (^Beaumont  v. 
Greatheady  3  C.  B.  494).  But  under  more 
recent  statutes,  where  the  damages  reco- 
vered are  trivial,  the  judge  must  in  general 
certify  for  costs,  e.g.,  in  an  action  of  tort, 
when  the  damages  are  under  40«.  3  &  4 
Vict.  c.  21,  s.  11. 

COSTS  07  THE  DAY.  Whenever  one  of 
the  parties  in  an  action  {i.e.,  the  plaintiff 
orMefendant)  gives  notice  of  his  intention 
to  proceed  to  trial  at  a  specified  time,  and 
after  having  given  such  notice,  neglects  to 
do  so,  or  to  countermand  the  notice  within 
due  time,  he  is  liable  to  pay  to  the  other 
party  such  costs  or  expenses  as  the  latter  has 
been  put  to  by  reason  of  such  notice,  which 
costs  are  commonly  called  costs  of  the  day, 
t.0.,  the  costs  or  expenses  which  have  been 
incurred  on  the  day  fixed  (by  such  notice) 
for  the  trial.  These  costs  usually  consist 
of  the  expenses  incurred  by  witnesses  and 
others  in  coming  to  the  place  of  trial,  and 
such  other  ezpendes  as  have  necessarily 


COSTS  OF  THE  'DAY— continued, 
been  incurred  in  preparing  for  trial  on  the 
specified  day.     Arch.  Prac. ;  Lush.  Prac. ; 
6  Jur.  561. 

COinf  CIL,  THE  KnrO'S.  This  council, 
called  also  the  Aula  Regis,  otherwise  Curia 
RegiSf  w^as  the  parent  of  the  Courts  of 
Exchequer,  Common  Pleas,  and  Queen's 
Bench ;  but  after  the  severance  from  it  of 
those  three  Courts,  it  still  retained  a  large 
original  jurisdiction;  and,  as  being  in 
early  times  interchangeable  with  the  House 
of  Lords,  it  possessed  also  an  appellate  juris- 
diction from  the  subordinate  Courts.  It 
possessed  therefore  (1.)  judicial  authority. 
It  possessed  also  (II.)  legislative  autho- 
rity, in  conjimction  with  the  King,  and 
apart  from  the  Commons.  Thus,  in  early 
times,  the  King  and  his  council,  sometimes 
upon  the  suggestion  of  the  House  uf  Com- 
mons, but  more  often  without  such  sug- 
gestion, and  in  both  cases  without  the 
concurrence  of  the  Commons,  enacted  laws 
which  appear  in  the  statute  book ;  2  Ric.  2 
is  an  instance  of  a  law  so  made.  But  in 
13  Ric.  2,  the  Commons  petitioned  the 
King  that  his  council  might  not  after  the 
dose  of  Parliament  make  any  ordinance 
against  the  Common  Law. 

But  the  chief  functions  of  the  council 
were  (III.)  executive,  the  council  forming 
(as  it  did)  a  body  of  assistance  to  the  King 
in  his  administration.  This  appears  from 
the  list  of  the  official  members  composing 
it,  namely, — 

(1.)  The  Chancellor, 

(2.)  The  Treasurer, 

(3.)  The  Lord  Steward, 

(4.)  The  Lord  Admiral, 

(5.)  The  Lord  Marshal. 

(6  )  The  Keeper  of  the  Privy  Seal, 

(7.)  The  Chamberlain  of  the  House- 
hold. 

(8.)  The  Treasurer  of  the  Household, 

(9.)  The  Controller  of  the  Household, 
(10.)  The  Chancellor  of  the  Exchequer, 

and 
(11.)  The  Master  of  the  Wardrobe, 
With  a  number  of  other  assistant  mem- 
bers of  a  subordinate  character. 

COUHSEL.  A  term  frequently  used  to 
indicate  Barrister-ai'Law,  which  title  see, 

COXTK SEL'S  OPINIOir.  Is  in  general  a 
protection  to  an  attorney  acting  upon  it, 
against  alleged  negligence  on  his  part. 
Kemp  V.  Burt,  4  B.  i&  Ad.  424. 

COXIKSEL'S  SIOHATTTSS.  In  former 
times  the  appearance  of  the  parties  to  an 
action  was  actual  and  personal  iu  open 
Court,  and  the  pleadings  consisted  of  an 
oral  altercation  iu  presence  of  the  judges. 
But  this  could  be  carried  on  by  none  but 
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the  parties  themselves,  or  else  hy  their 
regular  advocates;  and  although  the 
pleadings  in  an  action  are  In  the  present 
day  delivered  in  writing  between  tne  par- 
ties out  of  Court,  yet  they  are  still  suppoted 
to  be  delivered  orally  as  of  old  (at  least 
for  certain  purposes),  and  when  the  plead- 
ings contain  any  new  affirmative  matter, 
such  as  would  formerly  have  been  put 
forward  by  counsel  on  behalf  of  his  client, 
they  require  to  bear  the  signature  of  some 
counsel,  and  formerly,  in  the  Court  of 
Common  Pleas,  of  some  serjeant.  This 
signature  is  chiefly  useful  at  the  present 
day  as  affording  to  the  Court  some  means 
of  judging  that  the  case  is  a  proper  one, 
and  t^t  it  is  also  properly  presented,  for 
the  decision  of  the  Court. 

CX)TTHT  (Fr.  corde^  a  narrative.)  In 
Common  Law  pleadings  a  section  of  a  de- 
claration is  so  called.  Where  a  plaintiff 
has  several  distinct  causes  of  action,  he  is 
allowed  to  pursue  them  cumulatively  in 
the  same  suit,  subject  to  certain  rules 
which  the  law  prescribes  as  to  joining 
such  demands  only  as  are  of  similar  qua- 
lity or  character.  Thus  he  may  join  a 
claim  of  debt  on  bond  with  a  claim  of 
debt  on  simple  contract,  and  pursue  his 
remedy  for  both  by  the  same  action  of 
debt.  So,  if  several  distinct  trespasses 
have  been  oommitted,  these  may  all  form 
the  subject  of  one  declaration  in  trespass ; 
but  on  the  other  liand,  a  plaintiff  cannot 
join  in  the  same  suit  a  claim  of  debt  on  bond, 
and  a  complaint  of  trespass ;  these  being 
dissimilar  in  kind.  Such  different  claims 
or  complaints,  when  capable  of  being 
joined,  constitute  different  parts  or  sec- 
tions of  the  declaration,  and  are  known 
in  pleading  by  the  description  of  several 
counts.  And  under  the  C.  L.  P.  Act,  1852, 
8.  41,  a  plaintiff  may  join  in  one  and  the 
same  declaration  a  count  in  contract  with 
one  in  tort,  provided  they  are  both  by  and 
against  the  same  parties,  in  the  same  right, 
and,  semble,  of  a  kind  to  admit  of  being 
properly  tried  together.  Thus,  a  count  in 
contract  for  breach  of  warranty  may  bo 
fitlv  joined  with  a  count  in  tort  for  a  false 
ana  urandulent  representation,  so  that  the 
plaintiff  if  he  fail  on  the  one  may  succeed 
on  the  other,  according  to  his  evidence. 

COTTNTSBPAST.  Signifies  little  else 
than  a  copy  of  the  original.  Blnckstone's 
definition  of  it  is  as  follows : — When  the 
several  parts  of  an  indentare  are  inter- 
changeaoly  executed  by  the  several  parties, 
that  part  or  copy  which  is  executed  by  the 
grantor  is  usually  called  the  original,  and 
the  rest  are  counterparts.  The  counter- 
part is  for  some  purposes  as  good  evidence 
as  the  original  deed. 


COTTFTEB  FLSA.  All  pleadings  of  an 
incidental  kind,  diverging  from  the  main 
series  of  the  allegations,  are  called  counter 
pleoB :  as  when  a  party  demanded  oyer,  in  a 
case  where  upon  the  face  of  the  pleading 
his  adversary  conceived  it  to  be  not  de- 
mandable,  the  latter  might  demuty  or  if  he 
had  any  matter  of  fact  to  allege,  as  a  ground 
why  the  oyer  could  not  be  dcmanaed,  he 
might  plead  such  matter,  and  if  he  pleaded, 
the  allegation  was  called  a  count&rplea  to 
the  oyer.    Stephen  on  Plead.  79. 


COTTHTIES  COBFOBATE.  Are  certain 
cities  and  towns,  some  with  more,  some 
with  less,  territory  annexed  to  them :  to 
which,  out  of  special  grace  and  favour,  the 
kings  of  England  have  granted  the  privi- 
lege to  be  counties  themselves,  and  not  to 
be  comprised  in  any  other  county,  but  to 
be  governed  by  their  own  sheriffs  and  other 
magistrates,  so  that  no  officen  of  the  county 
at  large  have  any  power  to  intermeddle 
therein.  Such  are  London,  York,  Bristol, 
and  many  others. 

COUNTIEB  PALATINE  were  so  called  a 
palatio,  because  the  owners  tliereof,  e.g,y 
the  Duke  of  Lancaster,  had  therein  jura 
regalia,  as  fully  as  the  King  had  iu  his 

Salace.  They  mi^ht  pardon  treason,  mur- 
ers,  aiid  felonies ;  they  appointed  all 
judges  and  justices  of  the  peace ;  all  writs 
and  indictments  ran  in  their  names,  as  in 
other  counties  in  the  King's ;  and  all 
offences  were  said  to  be  done  against  their 
peace,  and  not,  as  in  other  places,  contra 
pacem  domini  regis.  The  principal  counties 
palatine  in  England  were  the  Earldom  of 
Chester,  the  Bishopric  of  Durham,  and  the 
Duchy  of  Lancaster;  but  all  exeept  the 
last  have  ceased  altogether,  and  the  last 
has  ceased  partially,  to  enjoy  these  rights. 

COUMTy  C0UBT8.  These  are  a  resus- 
citation of  the  shire-gemots,  or  County 
Courts  of  the  Anglo-Saxon  and  Anglo- 
Norman  times,  but  entirely  remodelled  to 
suit  the  wants  of  modern  times.  (See  title 
CorBTfl  OP  Justice.)  These  Courts  were 
established  on  tiieir  present  basis  by  the 
Stat.  9  &  10  Vict.  c.  95,  intituled  **  An  Act 
for  the  more  easy  Recovery  of  Small  Debts 
and  Demands  in  England,"  or  shortly, 
«  The  County  Courts  Act,  1846."  In  pur- 
suance of  the  provisions  of  this  Ajst,  the 
whole  of  England  and  Wales,  with  the 
exception  of  me  Cit^  of  London,  was  in  the 
year  1847,  by  order  in  council,  divided  into 
districts,  varying  in  extent  and  population, 
but  contrived  so  as  to  suit  the  wibhes  and 
convenience  of  the  inhabitants.  There  are 
now  over  500  such  Courts,  and  about  as 
many  districts.  By  the  principal  Act 
and  subsequent  Acts,  the  jurisdiction  of 
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the  County  Courts  has  been  settled  as 
follows : — 
I.  Common  Law  Jurisdiction, — 
(1.)  The  recovery  of  debts,  demands, 
and   damages,   not    exceeding 
£50,    a   sum   which    may    be 
reached  either  by  abandoning 
the  excess  (See  title  Abandok- 
MENT),  or  by  striking  a  set- 
off (See  title  Set-ofp),  but  not 
by  splitting  demands ; 
(2.)  Consent  actions  of  every  descrip- 
tion (19  &  20  Vict  c.  108.  s.  23) ; 
(3.)  Ejectments,    where    the   annual 
value  and  rent  do  not  exceed  the 
sum  of  £20  (30  &  31  Vict.  c.  142) ; 
(4.)  Actions  for  sums  not  exceeding 
£50  on  contract  transferred  by 
order  of  a  superior  Court ; 
(5.)  Actions  of  tort  transferred  in  like 
manner,   upon  aflBdavit  of  de- 
fendant, that  plaintiff  has  no 
visible  means  of  paying  costs ; 
(6.)  The  following  applications  under 
the  C.  L.  F.  Act,  1854  ; 
(a.)  Discovery  of  documents ; 
(6.)  Interrogatories,  and  compelling 

an  answer  thereto  ; 
(o.)  Attachment  of  debts ;  and 
(d.)  Equitable  defences  and  replica- 
tions. 
n.  Equity  Jurisdiction,-- (under  County 
CouTia  Act,  1865,  28  A  29  Vict, 
c.  99) ; 
(1.)  Suits  by  creditors,  legatees,  heirs- 
at-law,  and  next  of  kin  against, 
onfor  accounts,  or  administration 
of,  personal  or  real  estate,  or  both ; 
(2.)  Suits  for  the  execution  of  trusts ; 
(3.)  Suits  for  foreclosure  or  redemp- 
tion, or  for  enforcing  any  charge 
or  lien ; 
(4.)  Suits  for  specific  performance,  or 
for  the  delivering  up  or  cancel- 
ling any  agreement  for  the  sale 
or  purchase  of  any  property ; 
(5.)  Proceedings  under   the   Trustee 

Belief  Acts,  or  Trustee  Acts ; 
(6.)  Proceedings  relating  to  the  mainte- 
nance or  advancement  of  infants ; 
(7.)  Suits  for  the  dissolution  or  wind- 
ing up  of  partnerships ;  and 
(8.)  Proceedings  for  orders  in  the  na- 
ture of  injunctions. 
But  in  each  of  these  cases  the  amount 
at  stake  must  not  exceed  £500. 
ill.  Miscellaneous  Jurisdiction, — 
(1.)  Grant  and  revocation  of  probate  of 
wills,  or  of  letters  of  administra- 
tion, where  personal  estate  is 
under  £200  (21  &  22  Vict.  c.  95) ; 
(2.)  Jurisdiction  in  Admiralty  (31  &  32 
Vict.  c.  71 ;  and  32  &  83  Vict, 
c.  51) ; 


COUHTT  QOTTRTB— continued. 
(3.)  Jurisdiction  in  Bankruptcy  (32  & 
33  Vict.  c.  71). 
The  (younty  Courts  also   exercise    an 
auxiliary  or  ministerial  jurisdiction  to  the 
superior  Courts  of  Law  and  Equity. 

COXTBTS  07  JUSTICE.    In  Anglo-Saxon 
times,  the  Courts  of  Justice    possessing 
(A.)    Civil  jurisdiction   were  the  follow- 
ing :— 
(1.)  Wittenagemot,  —  which    was    the 

Court  of  Appeal ; 
(2.)  (youncil  of  Wittenagemot, — ^being 
the  prototype  of  the  Privy 
Council ; 
(3.)  Shire-gemot,  t.«.,  (IJounty  Court, 
oall^  also  Sheriff's  Toum,  and 
being  the  (yourt  of  First  Instance 
for  general  civil  eases ; 

/being     the     two 

(4).  Hundred  (Dourt;       Courts  for  cases 

and  of  smaller   and 

(5.)  Tything  Court ;       merely  local  im- 

l    portance. 
And  the  Courts  of  Justice  of  those  times, 
which  possessed  (B.)  Criminal  jurisdiction 
were  the  following : — 
(1.)  Wittenagemot  ; 
(2.)  Shire-gemot,    i.e..    County   Court, 

called  also  Sheriff's  Leet ; 
(3.)  Hundred  Court ;  and 
(4.)  Tything  Court  : 
being  the  Courts  of  these  several  names 
enumerated  above  as  having  civil  juris- 
diction :  and  see  title  of  each  Court  sever- 
allv. 

In  Anglo-Norman  times  the  above  men- 
tioned (yourts,  called  respectively  County 
Court,  Hundred  Court,  and  Tything  Court, 
remained ;  but  in  addition  to  them,  a  new 
Court  was  introduced,  being  the  (yourt 
called  the  Aula  Begis,  or  Curia  Regis,  and 
which  supplied  the  place  of  the  Anglo- 
Saxon  Wittenagemot,  being,  in  fact,  in 
those  early  times  interchangeable  with  the 
House  of  Lords,  which  thereupon  became 
the  supreme  Appellate  Court,  and  had  in 
those  times  and  for  centuries  afterwards  an 
original  jurisdiction  also. 

From  this  Aula  Regis  have  been  suc- 
cessively developed,  in  addition  to, — 
(1.)  The  House  of  Lords,~the  following 

Courts,  namely, 
(2.)  The  Judicial  Committee  of  the  Privy 
Council,  which,  however,  has  not 
even  yet  been  permanently  severed 
from  the  Atda  Regis,  but  remains 
a  eommiUee  still ; 
(3.)  The  Court  of  Exchequer, — the  sepa- 
ration of  which  from  the  Aula 
Regis  is  commonly  assigned  to  the 
reig^  of  Richard  I.,  when  the  pur- 
poses of  the  kind's  revenue,  for 
which  exclusively  it  was  set  apart, 
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necessitated  its  more  permanent 
constitution  as  a  Court ; 

(4.)  The  Court  of  Common  Pleas,— the 
separation  of  which  from  the  Aula 
Regis  is  commonly  assigned  to  a 
date  anterior  to  the  date  of  Magna 
Charta  (121 5),  at  which  latter  date 
the  Court  was  fixed  at  West- 
minster, and  received  as  the  sub- 
ject matters  of  its  jurisdiction  all 
civil  causes  between  subject  and 
subject,  and  in  which  the  king 
had  no  interet>t ;  and  inasmuch  as 
such  matters  related  in  early  times 
almost  exclusively  to  real  pro- 
perty questions,  so  it  has  happened 
that  to  the  present  day  the  Court 
of  Common  Pleas  is  primarily 
and  properly  concerned  with  free- 
hold issues  only ; 

(5.)  The  Court  of  Queen *s  Bench, — which 
was  the  then  residuum  of  the  Aula 
Regis  after  the  severance  there- 
from of  the  Courts  of  Exchequer 
and  Common  Pleas.  The  separa- 
tion of  the  Court  of  Queen's 
Bench  from  the  Aula  Regis  and 
its  constitution  into  a  separate 
isolated  Court  is  commonly  as- 
signed to  the  reign  of  Edward  I., 
that  reign  having  been  the  epoch 
at  which  the  Common  Law  Pro- 
cedure, as  it  existed  prior  to 
1852-()0,  was  established  in  its 
principal  features ; 

(6.)  The  Court  of  Chancery,  which  was 
the  then  residuum  of  the  Aula 
Regis  after  the  Queen's  Bench 
had  been  isolated  from  it.  This 
Court  acquired  consistency  as  a 
Court  in  the  reign  of  Edward  III. 
•under  an  ordinance  22  Edw.  3, 
which  directed  the  Lord  Chan- 
cellor to  inquire  of  matters  of 
" graeej'  and  the  Court  wns  fur- 
nished in  the  succeeding  reign 
(Richard  II.)  with  its  chief  wea- 
pon, namely,  the  subpaenaf  which 
was  invented  in  that  reign  by 
Bishop  Waltham,  of  Salisbury ; 
and,  in  spite  of  strenuous  opposi- 
tion,the  (Chancery  procedure  oy  bill 
and  subpcena,  as  it  existed  until 
the  year  1852,  was  fully  esta- 
blished in  the  reign  of  Edward 

(7.)  The  Court  of  Excheouer  Cliambnr. 
This  Court  was  estaolished  by  the 
Stat.  31  Edw.  3,  st.  1,  c.  12.  See 
title  Exchequer  Chamber. 

(8.)  The  Star  Chamber.  This  was  the 
residuum  of  the  Aula  Regis  re- 
maining after  the  isolation  of  the 
Court  of  Chancery ;  and  inasmuch 
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as  the  Courts  already  established 
did  not  appropriate  all  matters  of 
jurisdiction,  and  inasmuch  as  iu 
particular  the  Court  of  Chancery 
never  possessed  any  jurisdiction 
in  criminal  matters,  so  the  Court 
of  Star  Chamber  of  Uiose  times 
had  a  jurisdiction  partly  civil  but 
principally  criminal,  being  sup- 
plementary to  the  other  Courts, 
ai  id  interposing  where  those  Courts 
were  from  any  cause,  whether  from 
WBut  of  jurisdiction  or  from  ob- 
btructious  to  their  jurisdiction,  in- 
capable of  doing  justice  or  of 
giving  redress ; 

(9.)  The  Court  of  Admiralty ,\being  the 
(10.)  The  Courts- Martial.  /Courts 
which  were  latterly  developed  re- 
spectively out  of  the  j  urisdiction  of 
tne  Constable  (over  maritime 
causes),  and  of  the  Earl  Marshal 
(over  military  causes). 

In  addition  to  the  Courts  before  enume- 
rated, there  are  two  other  jurisdictions, 
namely : 

(11.)  Judges  of  Assize  and  Ghiol  Deli- 
very, being  the  descendants  of  the 
Justices  Itinerant  or  Justices  in 
Eyre,  who  were  appointed  for  the 
first  time  in  the  year  1176,  by  an 
Act  of  the  Parliament  held  at 
Northampton  in  that  year ;  and 

(12.)  The  Courts  Ecclesiastical,  which 
(it  is  uncertain  whether  they) 
emanated  from  the  royal  person  as 
supreme  head  of  the  Church,  or 
from  the  person  of  the  Church 
itself,or  of  tliePope,  the  representa^ 
tive  and  vicegerent  of  the  Church 
of  Christ  on  earth.  At  any  rate, 
they  did  not  emanate  from  the 
Aula  Regis ;  although  subse- 
quently to  the  Reformation  of  Re- 
ligion in  the  reign  of  Henry  VI IL, 
when  that  monarch  assumed  to  be, 
and  was  recognised  at  law  ss  being, 
supreme  head  of  the  Church  of  Eng- 
land, the  Courts  Ecclesiastical 
clearly  derived  their  efficacy,  like 
all  other  Courts  and  institutions, 
from  his  royal  person,  as  the  source 
of  law  and  justice.  The  Courts 
Ecclesiastical  were  of  many  orders 
and  varieties,  as  to  which  see  title 
Courts  Eoolesiastioal  ;  but  at 
the  present  day  they  are  princi- 
pally the  Consistory  Courts  of  the 
bishop  of  each  diocese,  and  the 
Court  of  Arches.  See  titles  Con- 
bistort  ;  Arches,  0)17rt  of. 

By  the  Judicature  Act,  1873  (36  &  87 
Vict.  o.  66),  which  takes  effect  on  the  2nd 
of  November,  1875,  it  is  provided  with  re* 
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ference  to  tlie  Superior  Coiirta  of  JnBtice 
that  the  numbers  of  such  Courts  and  their 
gradation  shall  be  as  represented  in  the 
following  statement,  that  is  to  say, — 

(1.)  The  Act  unites  and  consolidates  into 
one  Supreme  Court  of  Judicature  in  Eng- 
land the  following  Courts,  viz.  (s.  S) : 
(a.)  Higli  Court  of  Chancery, 
(6.)  Court  of  Queen's  Bcncn, 
(e.)  Court  of  Common  Pleas, 
(d.)  Court  of  Exchequer, 
(e.)  High  Court  of  Admiralty, 
(/.)  Court  of  Probate, 
(g.)  Court  of  Divorce  and  Matrimonial 

Causes,  and 
(h.)  London  Court  of  Bankruptcy. 
(2.)  It  subdivides  the  said  supreme  Court 
into  two  permanent  divisions,  to  be  called 
respectively  (s.  4), 

(a.)  Uer  Majesty's  High  Court  of  Jus- 
tice, and 
(&.)  Her  Majesty's  Court  of  Appeal. 
The  former  oi  these  two  subdivisions  to 
have  original  and  some  appellate  jurisdic- 
tion, and  the  latter  of  them  appellate  and 
some  original  jurisdiction. 

(S.)  It  constitutes  as  members  of  the 
High  Court  of  Justice  the  following  per- 
sons, namely  (s.  5) : 
(a.)  The  Lord  Chancellor, 
(6.)  The  Lord  Chief  Justice  of  England, 
(r.)  The  Mas»ter  of  the  Bolls, 
(d.)  The  Lord  Chief  Justice  of  the  Com- 
mon Pleas, 
(e.)  The  Lord  Chief  Baron  of  the  Ex- 
chequer, 
(/.)  The  Vice-chancellors  of  the  High 

Court  of  Chancery, 
(g.)  The  Judge  of  the  Court  of  Probate 
and  of  the  Court  for  Divorce  and 
Matrimonial  Causes. 
(h.)  The  Puisne  Judges  of  the  Court  of 

Queen's  Bench, 
(t.)  The  Puisne  Judges  of  the  Court  of 

Common  Pleas, 
(J.)  The  Junior  Barons  of  the  Court  of 

Exchequer,  and 
(k.)  The  Judge  of  the  High  Court  of 
Admiralty, 
making  the  Lord  Chancellor,  and  in  his 
absence  the  Lord  Chief  Justice  of  England, 
president  of  the  said  Court,  and  providing 
also  for  the  reduction  of  the  number  of  the 
judges  of  the  said  Court  to  twenty-one. 

(4.)  It  appoints  as  judges  of  the  High 
Court  of  Appeal  the  following  persons, 
namely  (s.  6) : 
(a.)  The  Lord  Chancellor, 
(6.)  The  Lord  Chief  Justice  of  England, 
(c.)  The  Master  of  the  Bolls, 
Id,)  The  Lord  Chief  Justice  of  the  Com- 
mon Pleas,  and 
(e.)  The  Lord  Chief  Baron  of  the  Ex- 
chequer ; 
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which  five  persons  are  to  be  the  five   ex 
officio  judges  of  the  said  Court ;  also, 
(/.)The   Lords  Justices  of  Appeal  in 

Chancery,  • 

(g.)  The  Judges  of  the  Judicial  Commit- 
tee of  the  Privy  Council,  appointed 
and  salaried  under  the  Judicial 
Committee  Act,  1871, 
(h.)  Three  other  persons  to  be  appointed ; 
which  persons,  being  nine  in  number,  are 
to  be  the  nine  ordinary  judges  of  the  said 
Court ;  and  the  same  section  provides  for 
the   appointment  (if  necessary)  of  addi- 
tional judges  of  appeal,  and  that  the  Lord 
Chancellor  sliall  be  president  of  the  said 
Court  of  Appeal. 

(5.)  It  enables  an  v  judge  of  the  Supreme 
Court  (other  than  the  Lord  Chancellor)  to 
resign  his  office  therein  by  writing  under 
his  hand  addressed  to  the  Lord  Ciiancellor ; 
and  providing  also  that  the  appointment 
of  any  judge  of  the  High  Court  of  Justice 
to  be  a  judge  of  the  Court  of  Appeal  shall 
ipso  facto  vacate  the  former  office  (s.  7). 

(6.)  It  makes  eligible  for  the  office  of 
judge  of  the  High  Court  of  Justice  (s.  8), — 
(a.)  Any  barrister  of  not  less  than  ten 
years'  standing :    also,  to    mako 
eligible  for  the  office  uf  judge  of 
the  Court  of  Appeal, — 
(h.)  Any  perjion  having  the  qualifications 
•  to  be  appointed  a  Lord  Justice  of 

Appeal  in  Chancery  as  that  office 
exists,  and  is  qualified  fur.  at  pre- 
sent; and 
(c.)  Any  judge  of  the  High  Court  of 

Justice  of  one  year's  standing. 
And  after  providing  for  the  tenure  of  the 
office  of  a  judge  of  the  said  Supreme  Court, 
and  rendering  every  such  judge  incapable 
of  sitting  in  the  House  of  Commons,  and 
prescribing  the  oaths  to  be  taken  by  every 
such  judge  when  he  enters  on  the  execu- 
tion of  his  office  (s.  9) ; 

And  after  providing  for  the  precedence 
of  judges  (s.  10),  and  for  the  non-judicial 
extraordinary  duties  of  any  judges  (s.  12), 
and  for  the  rights  and  obligations  of  exist- 
ing judges  (s.  11),  and  for  the  salaries  of 
future  judges  (s.  13),  and  for  the  retiring 
pensions  of  future  judges  (s.  14),  and  for 
the  mode  of  payment  of  the  salaries  and 
pensions  of  judges  (s.  15),  it  goes  on  to 
make  further  pro?islon  as  follows,  that  is  to 
say,— 

(7.)  It  constitutes  the  High  Court  of 

Justice  a  Superior  Court  of  Becord,  and 

vests   in  it    the    following  jurisdictions, 

namely  (ss.  16, 17) : 

(a.)  The  High  Court  of  Chancery,— all 

thd  jurisdiction  thereof,  as  well  in 

its  Common  Law  as  in  its  Equity 

Bide,  and  including  therein  the 

ordinary    and   also   the   special 
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mrifldiction  of  the  Master  of  the 
Kolis,  other  than  and  except  the 
following  Jurisdictions,  that  is  to 
say. — 
(oa.)  The  appellate  jurisdiction  of  the 
Court  of  Appeal  in  Chancery, 
or  of  the  same  Court  sitting  as 
a  Court  of  Appeal  in  Bank- 
ruptcy; 
(».)  The  jurisdiction  of  the  Court  of 
Appeal    in    Chancery  of   the 
county  palatine  of  Lancaster ; 
(oe.)  The  juriiidiction,  whether  of  the 
Lord  Chancellor  or  of  the  Lords 
Justices,  over  idiots,  lunatics, 
and  persons  of  unsound  mind  ; 
(dd.)  The   jurisdiction  of  the    Lord 
Chancellor  in  the    matter   of 
letters  patent  and  in  the  mat- 
ter of  commissions   or    other 
writings  under  tlie  Great  Seal ; 
(ee.)   The  jurisdiction  of  the    Lord 
Chancellor  over   colleges  and 
charities;  and 
(/f.)  The  jurisdiction  of  the  Master  of 
the  Bolls  over  reoords  in  Eng- 
land. 
(&.)  The  Court  of  Queen's  Bench,— all 

the  jurisdiction  thereof; 
(e.)  The   Court  of  Common   Pleas  Rt 
Westminster,— all  the  jurisdiction 
thereof ; 
(d.)  The  Court  of  Exchequer,— all  the 

jurisdiodon  thereof ; 
(e.)  The  High  Court  of  Admiralty,— all 

the  jurisdiction  thereof; 
(/.)  The    Court    of    Probate,— all    the 

jurisdiction  thereof; 
(g.)  The  Court  for  Divorce  and  Matri- 
monial Causes, — all 'the  jurisdic- 
tion thereof ; 
(h.)  The  London  Court  of  Bankruptcy, 

— ell  the  jurisdiction  thereof ; 
(t.)  The  Court  of   Common    Pleas,  at 
Lancaster, — all   the   jurisdiction 
thereof; 
(j.)  The  Court  of  Pleas  at  Durham, — 

all  the  jurisdiction  thereof;  and 
(k.)  The  Courts  created  by  Commissioners 
of  Assize,  Oyer  and  Terminer, 
and  Gaol  Delivery, — all  the  juris- 
dictions thereof ; 
including  in  such  jurisdictions  the  respec- 
tive jurisdictions  exercised  by  all  or  any 
one  or  more  of  the  judges  of  the   said 
Courts   respectively,   whether  sitting    in 
Court,  or  in  Chambers,  or  elsewhere,  and  all 
powers  ministerial  and  other  of  such  re- 
spective Courts  and  of  their  or  any  of  their 
said  respective  judges,  and  all  duties  and 
authorities  incident  to  the  same  jurisdic- 
tions, or  any  part  thereof  respectively. 

(8.)  It  constitutes  the  Court  of  Appeal 
a  Superior  Court  of  Record,  and  vests  in 
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it  the  following  jurisdictions  and  powers, 
namely  (s.  18)  : — 
(a.)  The    appellate  jurisdiction  (with 
the  powers   incident  thereto)  of 
the  Lord  Chancellor  and  of  the 
Court  of  Appeal  in  Chancery,  and 
of  the  same  Court  sitting  as  a 
Court  of  Appeal  in  Bankruptcy ; 
(&.)  The  jurisdiction  (with  the  powers 
incident  thereto)  of  the  Court  of 
Appeal  in  Chancery  of  the  County 
Palatine  of  Lancaster,  and  of  the 
Chancellor   of   the    Duchy   and 
Coimty    Palatine   of    Lancaster 
when  sitting  alone  or  apart  from 
the  Lords  Justices  of  Appeal  in 
Chancery  as  a  judge  of  re-hearing 
or  appeal  from  decrees  or  orders 
of  the  Court  of  Chancery  of  the 
County  Palatine  of  Lancaster ; 
(e.)  The  jurisdiction  (with  the  powers 
incident  thereto)  of  the  dourt  of 
the  Lord  Warden  of  the  Stanna- 
ries and  his  assessors,  and  of  the 
Lord  Warden  in  his  capacity  of 
judge ; 
(d.)  The  jurisdiction  (with  the  powers 
incident  thereto)  of  the  Court  of 
Exchequer  Chamber ; 
(e.)  The  appellate  jurisdiction  of  Her 
Majesty  in  Council  or  of  the  Judi- 
cial Committee  of  Her  Majesty's 
Privy  Council  in  adminilty  and 
lunacy  matters ;  and  (s.  19) 
(/.)  An  appellate  jurisdiction  in  respect 
of  all  judgments  and  orders  of 
the  High  Court  of  Justice  or  of 
any  judges    or  judge    thereof, 
with  such  powers  incident  thereto 
as  are  necessary  for  the  exercise 
of  the  same  jurisdiction,  and  as 
are    before   given  to  the    High 
Court  of  Justice. 
(9.)  It  excludes  error  or  appeal  being 
brought  to  the  House  of  Lords  or  to  the 
Judicial  Committee  of  the  Privy  Council 
from  any  judgment  or  order  of  the  follows 
ing  Courts,  namely  (ss.  20,  21)  :~ 
(a.)  The  High  Court  of  Justice ; 
(h.)  The  Court  of  Appeal ;  and 
(c)  The   Court   of    Chancery   of   the 
County  Palatine  of  Lancaster, 
without  prejudice,  however,  to  any  pend- 
ing or  fresh  writ  of  error  or  appeal  to  the 
House  of  Lords,  or  to  the  Queen  in  Council, 
or  to  the  Judicial  Committee  of  the  Privy 
Ck)uncil,  from  any  judgment  or  order  of 
the  now  existing  Coujts,  so  long  as  the  same 
Courts  continue  to  exist,  but  giving  power 
to  Her  Maiesty  by  Order  in  Council  to  di- 
rect that  all  appeals  and  petitions  to  her- 
self in  council  at  present  referable  by  her 
to  the  Judicial  Committee  of  the  Privy 
Council  shall  be  referred  to  the  Court  of 
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Appeal,  in  exclusion  of  t)ie  Judicial  Com- 
mittee of  the  Privy  Council,  and  confer- 
ing  on  the  said  Court  of  Appeal  in  that 
event  the  jurisdiction  (with  the  powers 
incident  thereto)  that  is  now  exercisable 
by  the  Judicial  Committee  of  the  Privy 
Council ;  and  more  particularly  providing 
that,  in  the  case  of  any  ecclesiastical 
causes  so  to  be  referred  to  the  Court  of 
Appeal,  that  Court  shall  be  coustituted  of 
such  of  the  judges  of  the  Court  of  Appi^ 
(to  be  assisted  by  such  assessors  ocino: 
archbishops  or  bishops  of  the  Church  of 
England)  as  Her  Blajesty  may  direct  by 
any  general  rules  to  be  made  by  Order  in 
Council  npon  the  advice  of  any  five  or 
more  of  the  Judges  of  the  Court  of  Ap- 
peal, and  of  any  two  or  more  of  the  said 
archbishops  and  bishops  being  members 
of  the  Privy  Ouncil,  subject  to  the  same 
rules  being  approved  by  Parliament. 

(10.)  It  abrogates  the  several  jurisdic- 
lions  which   in  the  Act  are  mentioned 
to  be  transferred  to  the  High  Court  of 
Justice  and  the  Court  of  Appeal  respec- 
tively, subject  to  the  following  provisions 
as  to  the  existing  business  of  the  said 
several  jurisdictions  on  the  2nd  of  Novem- 
ber,  1874,  now  extended  to  the  2nd  of 
November,  1875,  namely  (s.  22): — 
(a.)  As  to   causes,  matters,  &c.,  fully 
heard,  but  being  as  to  the  judg- 
ments  therein  imperfect  in  any 
respect,^ 
The  judgments   in    all  such 
caubos.  matters,  &c.,  are  to 
be   perfected    by    the    said 
several  jurisdictions  respec- 
tively: and 
(6.)  As  to   causes,  matters,  Ac,  fully 
heard,  and  being  as  to  the  judg- 
ments therein  perfect  in    every 
respect, — 
The   judgments    in   all    such 
causes,  matters,  &c.,  may  be 
executed,   amended,  or   dis- 
charged by  the  High  Court 
of  Justice  or  Court  of  Appeal 
as  the  case  may  be ;  also, 
(o.)  As  to  causes,  matters,  &c.,  pend- 
ing:— 
(1.)  All  proceedings  in  error  or  on 
appeal    therein,  and   also  all 
proceedings  before  the  Court  of 
Appeal  in  Chancery  are  to  be 
continued  and  concluded  in  the 
Goitft  of  Appeal ; 
(2.)  All  proceedings  other  than  those 
three  last-mentioned  groups  are 
to  be  continued  and  concluded 
in  the  High  Court  of  Justice ; 
and    for   these    purposes   the 
Ck)urt  of  Appeal  and  the  High 
Court  of  Justice  respectively 
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are  to  have  the  same  jurisdic- 
tion in  respect  of  all  such  pend- 
ing causes,  matters,  &c.,  as  if 
the  same  had  been  commenced 
in  the  two  last-mentioned  Courts 
respectively,   and    may    direct 
the  continuance  and  conclusion 
of  the  same  cither  according  to 
the  old  mode  of  procedure  or 
according  to  the  new  mode  of 
procedure. 
(11.)  It  defines  that  the  new  procedure 
and  practice  shall  be  regulated  by  the 
Judicature  Act,  and  by  rules  and  orders  of 
Court  made  pursuant  thereto,  and  in  the 
absence  of  such  regulation  upon  any  spe- 
cial point,  shall  bo  as  nearly  as  may  be  the 
same  as  the  old  procedure  and  practice  (s. 
23).    And  an  intermediate  Court  of  Appeal 
between  the  High  Court  of  Justice  and  the 
Court  of  Appeal  is  proposed  to  be  con- 
stituted, but  the  Bill  introduced  for  that 
purpose,  and  designated  the  Supreme  Court 
of  Judicature  Amendment  Bill,  1874,  has 
been  thrown  over  until  the  next  session  of 
Parliament. 

COUBT  BASOV  {carta  haronU).  The 
Court  Baron  is  a  Court  Incident  to  every 
manor  in  the  kingdom,  and  is  held  by  the 
steward  of  the  manor,  and  is  of  two  natures  : 
the  one  a  customary  Court,  appertaining 
entirely  to  copyholders,  in  whicli  their 
estates  are  transferred  by  surrender  and 
admittance,  and  other  matters  transacted 
relative  to  copyhold  property ;  the  other  a 
Court  of  Common  Law,  which  is  the  baron's 
or  freeholders'  Court,  and  is  held  for  deter- 
mining by  writ  of  right  all  controversies 
relating  to  the  right  of  lands  within  the 
manor ;  and  also  for  personal  actions,  where 
the  debt  or  damages  do  not  amount  to 
forty  shillings. 

COUBT  CHBISnAK.  The  various  spe- 
cies of  Ecclesiastical  Courts  which  took 
cognizance  of  religious  and  ecclesiastical 
matters  were  called  Courts  Christian,  as 
distinguished  from  the  Civil  Courts. 

COUBT    OF    CONSCIBKCE:    See   title 

CONSCIENCB. 

COUBT,   COUHTT:    See   title   County 

CODBT. 

COUBT    07    D2LE0ATES:     See    title 

Courts  Ecclesiastical. 

C0UBT8  ECCLESIASTICAL.  The  Eode- 
siastioal  Courts  were  (courts  held  by  the 
king's  authority,  as  supreme  head  of  the 
church,  for  the  consideration  of  mutters 
chiefly  relating  to  religion.  The  causes 
usually  cognizable  in  these  Courts  were  of 
three  sorts,  pecuniary^  matrimonial^  and 
testamentary.    Pecuniary  causes  were  such 


i 


A  NEW  LAW  DICTIONARY. 


101 


C0UBT8  ISCCLEaiAiniCAI^-^santinued. 
as  arose  either  from  the  withholding  eccle- 
Biastieal  dues,  or  the  doing  or  neglecting 
flome  act  relating  to  the  church,  whereby 
some  damage  accrued  to  the  plaintiff; 
malrimoniai  causes  were  such  as  had 
reference  to  the  right  of  marriage;  as  suits 
for  the  restitution  of  conjugal  rights,  for 
divorces,  and  the  like ;  testamentary  causes 
were  such  as  related  to  wills  and  testa- 
ments, &c.  The  various  species  of  Eccle- 
siastical Courts  were  as  follows : — 

(1 .)  The  Archdeaoon*s  Court,  which  was 
and  is  the  lowest  Court  in  the  whole  eccle- 
siastical polity.  It  is  held,  in  the  arch- 
deacon's absence,  before  a  judge  appointed 
by  himself,  and  called  iiis  official ;  and  its 
jurisdiction  is  sometimes  in  concurrence 
with,  sometimes  in  exclusion  of,  the  bishop's 
Court  of  the  diocese. 

(2.)  The  Consistory  Court  of  every  dioce- 
san bishop,  which  is  held  in  the  cathedral 
of  the  diocese,  for  the  trial  of  all  ecclesias- 
ti(»l  causes  arising  within  the  diocese, 
whereof  the  bishop's  chancellor  or  his  com- 
missary is  the  judge. 

(3.)  The  Court  of  Armies:  See  Abcheb, 
Court  op. 

(4.)  The  Court  of  Peetdiars,  which  is  a 
branch  of,  and  annexed  to,  the  Ck)nrt  of 
Arches.  It  has  jurisdiction  over  all  those 
parishes  dispersed  through  the  province  of 
Canterbury,  in  the  midst  of  other  dioceses, 
which  are  exempt  from  the  ordinary's 
jurisdiction,  and  subject  to  the  metropoli- 
tan only.  All  ecclesiastical  causes  arising 
within  these  peculiar  or  exempt  jurisdic- 
tions are  originally  cognizable  in  tiiis  Court. 

(5.)  The  Prerogaliee  Court,  which  was 
established  for  the  trial  of  all  testamentary 
causes,  where  the  deceased  had  left  bona 
notahilia  (see  that  title)  within  two  dif- 
ferent dioceses ;  in  which  case  the  probate 
of  wills  belonged  to  the  arohbishop  of  the 
province.  And  all  causes  relating  to  wills, 
administrations,  or  legacies  of  such  persons, 
were  originally  cognizable  therein  before  a 
judge  appointed  by  the  arohbishop,  called 
the  Judge  of  the  Prerogative  Court :  but  all 
this  jurisdiction  lias  now  been  transferred 
to  the  Court  of  Probate, 

(6.)  The  Court  of  Delegates,  appointed 
by  the  king's  commission,  under  his  great 
seal,  and  issuing  out  of  Chancery,  was  the 
great  Court  of  Appeal  in  all  ecclesiastical 
causes.  The  power  and  franchises  of  this 
Court  were,  by  2  &  3  Will.  4,  c.  92,  tiuns- 
ferred  to  the  Privy  Council. 

(7.)  A  Commission  of  Review  was  a  com- 
mission sometimes  grunted  in  extraordinary 
cases,  to  revise  the  sentence  of  the  Court  of 
Delegates,  when  it  was  apprehended  they 
had  been  led  into  a  material  error.  This 
appeal,  however,  is  now  to  the  king  in 
council. 


COUBT  07  HUBinrOS.  This  wns  the 
highest  Court  of  record  held  at  Guildhall 
for  the  City  of  London,  before  the  mayor, 
recorder,  and  sheriffs.  It  determined  pleas, 
real,  personal,  and  mixed ;  and  in  this  Court 
all  lands,  tenements,  and  hereditaments, 
rents,  and  services,  within  the  City  of 
London  and  suburbs,  were  pleadable  in  two 
hustings,  one  called  hustings  of  pleas  of 
lands,  and  the  other  huttings  of  common 
pleas.  In  the  Court  also  the  membera  who 
served  for  the  City  in  Parliament  were 
elected  by  ^e  livery  of  tbe  respective 
companies. 

COTJBT-UEEI.  This  is  a  Court  of  re- 
cord held  once  or  twice  in  everv  year 
within  a  particular  hundred,  lordsnip,  or 
manor,  before  the  steward  of  the  leet,  for 
the  preservation  of  the  peace,  and  the  chas- 
tisement of  divers  minute  offences.  Its 
original  intent  was  to  view  frank-pledges, 
that  is,  freemen  within  the  libeiiy,'who, 
according  to  the  institution  of  Alfred  the 
Great,  were  all  mutually  pledges  fur  the 
good  behaviour  of  each  other. 
See  title  Frank  Pledgb. 

COTTBT  07  1CAB8EALSEA:  See  title 
Mabshalsba. 

COTTBT  MABTIAL.  A  military  Court 
for  trying  and  punishing  the  military 
offences  of  soldiers  in  the  army. 

OOUBT  07  PECULIABS:  See  tiUe 
Courts  £ocLsmASTicAU 

C0UBT8  07  FBDrCIFALITY  07  WAXES. 

A  species  of  private  Courts  of  a  limited 
though  ex  tensive  jurisdiction;  which,  upon 
the  tiiorough  reduction  of  that  principality 
and  the  settling  of  its  polity  in  the  reign  of 
Henry  YIIL,  were  erected  all  over  the 
country.  These  Courts,  however,  have  been 
abolished  by  1  Will.  4,  c.  70 ;  the  princi- 
palitv  being  now  divided  into  two  circuits, 
which  the  judges  visit  in  the  same  manner 
as  they  do  the  circuits  in  England,  for  the 
purpose  of  disposing  of  those  causes  which 
are  ready  for  trial. 

OOUBT  07  BXGOBD.  Is  a  Court  the 
judgment  and  proceedings  of  which  are 
carefully  reg^istered  and  preserved,  under 
the  name  of  records,  in  public  repositories, 
and  to  them  frequent  recourse  is  nad  when 
any  critical  question  arises,  in  the  deter- 
mination of  which  former  precedents  may 
give  light  or  assistance,  oy  stat.  1  &  2 
Vict.  c.  94,  the  publio  records  of  tbe  king- 
dom are  now  in  general  placed  under  the 
superintendence  of  the  Master  of  the  Rolls 
for  the  time  being,  and  a  publio  record 
office  has  been  established. 

COUBT  07  BEQUESTS :  See  title  Con- 
science, Court  of. 
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COUBT  07  BSVISW :  See  title  Bivixw, 

COUBT  OF. 

OOUBT  07  STAB  CEAXBEB  (camera 
eteUaia),  A  Court  of  very  ancient  orijd- 
naly  but  new-modelled  by  stats.  3  Hen.  7, 
0.  1,  and  21  Hen.  8,  c.  20,  consisting  of 
divers  lords  spiritual  and  temporal,  being 
privy  councillors,  together  with  two  judges 
of  the  Courts  of  Common  Law,  without 
the  intervention  of  any  jury.  Their  juris- 
diction extended  legally  over  riots,  perjury, 
misbehaviour  of  sheriffs,  and  other  mis- 
demeanors contrary  to  the  laws  of  the 
land;  yet  it  was  afterwards  stretched  to 
the  asserting  of  all  proclamations  and 
orders  of  state,  to  the  vindicating  of  illegal 
commissions  and  grants  of  monopolies; 
holding  for  honourable  that  which  it 
pleased,  and  for  just  that  which  it  profited, 
and  becoming  both  a  Court  of  Law  to  de- 
termine civil  rights,  and  a  Court  of  Revenue 
to  enrich  the  treasury.  It  was  finally 
abolished  by  16  Car.  1,  c.  10,  to  the  general 
batisfaction  of  the  whole  nation. 

See  also  Stab  Chamber,  Coxtbt  of. 

'  COTJBT  07  THE  LOBD  8TEWABD  07 
THE  KnrGPS   HOXrSEEOLD,    or    (in    his 

absence)  of  the  treasurer,  comptroller,  and 
steward  of  the  Marshalsea,  was  erected  by 
stat.  33  Hen.  8,  c.  12,  with  a  jurisdiction 
to  inquire  of,  hear,  and  determine,  all 
treasons,  misprisions  of  treason,  murders, 
manslaughters,  bloodshed,  and  other  ma- 
licious strikings,  whereby  blood  should  be 
shed  in  or  within  the  limits  (t.e.,  within 
200  feet  of  tlie  gate)  of  any  of  the  palaces 
and  houses  of  the  king,  or  any  other 
place  where  the  royal  person  should  reside. 
4  Inst.  133. 


00UBT8  07  THE  UJiiVEKSITIES.     The 

Chancellor's  Courts  in  the  two  universities 
of  England  used  to  enjoy  the  sole  juris- 
diction, in  exclusion  of  the  King's  Courts, 
over  all  civil  actions  and  suits  whatsoever, 
when  a  scholar  or  privileged  person  was 
one  of  the  parties ;  excepting  in  such  cases 
where  the  right  of  freehold  was  concerned. 
These  privileges  were  granted  in  order 
that  the  students  might  not  be  distracted 
from  their  studies  by  legal  process  from 
distant  Courts.  And  these  University 
Courts  were  at  liberty  to  try  and  determine 
either  according  to  the  Common  Law  of 
the  land,  or  according  to  their  own  local 
customs,  at  their  discretion.  These  privi- 
leges are  still  in  part  exercised  at  Oxford, 
but  by  a  recent  private  statute  have  been 
taken  away  from  Cambridge.  In  pursuance 
of  the  statutes,  17  &  18  Vict  c.  45,  and 
25  &  26  Vict.  c.  26,  s.  12,  the  procedure 
is  as  in  the  County  Courts ;  and  the  rules 
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of  the  Statute  Law  of  England  have  taken 
the  place  of  the  rules  of  the  Civil  Law. 

COUBTB   AT    WESTKOfSTEB.       The 

superior  Courts,  both  of  Law  and  Equity, 
have  for  several  centuries  been  fixed  at 
Westminster  Hall,  an  ancient  palace  of  the 
monarchs  of  this  country.  Formerly  all 
the  superior  Courts  were  held  before  the 
kingfs  capital  justiciary  of  England,  in  the 
aula  regis,  or  such  of  his  palaces  wherein 
his  royal  person  resided,  and  removed  with 
his  household  from  one  end  of  the  kingdom 
to  another.  This  was  found  to  occasion 
great  inconvenience  to  the  suitors,  to  re- 
medy which  it  was  made  an  article  of  the 
great  charter  of  liberties  both  of  King  John 
and  King  Henry  III.,  that  **  common  pleas 
should  no  longer  follow  the  King's  Court, 
but  be  held  in  some  certain  place,"  in  con- 
sequence of  which  they  have  ever  since 
been  held  (a  few  necessary  removals  in 
times  of  the  plague  excepted)  in  the 
palace  of  Westminster  only.  The  Courts  of 
Equity  also  sit  at  Westminster  nominally 
during  term  time,  although  actually  only 
during  the  first  day  of  term,  for  they  gene- 
rally sit  in  Courts  provided  for  the  purpose 
in  the  neighbourhood  of  Lincoln's  inn. 

COVEKAKT.  Is  a  mere  agreement  or 
promise  under  seal,  and  may  be  either  to 
pay  a  liquidated  sum  of  money  or  unliqui- 
dated damages,  or  to  do,  or  abstain  from 
doing,  any  particular  act. 

Covenants  are  of  various  kinds,  the 
principal  of  which  are  the  following  :— 

(1.)  Express  and  Implied  Covenants. — 
The  former  being  in  so  many  words,  the 
latter  arising  by  inference  from  the  use  of 
other  words,  e.g.,  "  demise,"  which  implies 
a  covenant  for  quiet  enjoyment,  "grant, 
barfi;ain,  and  sell,"  which,  as  regards  lands 
in  the  East  and  North  Ridings  of  York- 
shire, imply  a  covenant  for  title ; 

(2.)  General  and  Specific  Covenants, — the 
former  relating  to  land  generally  and 
placing  the  covenantee  in  the  position  of  a 
specialty  creditor  only,  the  latter  relating 
to  particular  lands  and  giving  the  cove- 
nantee a  lien  thereon ; 

(3.)  Inherent  and  Collateral  Covenants, — 
the  former  affecting  the  particular  property 
immediately,  the  latter  affecting  some  pro- 
perty collateral  thereto ; 

(4.)  Joint  and  Several  Covenants, — ^the 
former  binding  both  or  all  the  covenantors 
together,  the  Lutter  binding  each  of  them 
separately.  A  covenant  may  be  both  joint 
and  several  at  the  same  time.  Covenants 
are  usually  joint  or  several  according  as 
the  interests  of  the  covenantors  are  such ; 
but  the  words  of  the  covenant,  where  they 
are  unambiguous,  will  decide:  although 
where  they  are  ambiguous,  the  nature  of 
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the  interests  as  being  joint  or  several  is 
left  to  decide.    Bradburne  y.  JBatJidd,  14 
M.  &  W.  559. 

(5.)  Real  and  Personal  Covenants.— These 
covenants  being  also  sometimes  called  re- 
spectively co?enants  which  run  with  the 
land  and  covenants  which  lie  against  the 
personalty.  The  foftner,  whether  bene- 
ficial or  burdensome,  attach  to  the  succes- 
sive owners  of  the  property  in  virtue  of 
their  being  such;  but  both  varieties  of 
covenant,  i.e,,  as  well  the  real  as  the  per- 
sonal, form  the  basis  of  an  action  for  damages 
against  the  covenantor  himself,  or,  if  he  is 
dead,  against  his  executors  or  adminis- 
trators, and  even  against  his  heir,  if  the 
heir  is  specially  named  in  the  covenant. 
The  statute,  22  &  23  Vict.  c.  35,  ss.  27. 
28,  has  limited  the  liability  of  executors 
and  administrators  in  respect  of  the  rents, 
covenants,  and  agreements  of  their  testator 
or  intestate.  See  also  titles  Executors, 
Adhinistbatobs,  and  Assicins.  If  the 
covenant  does  not  concern  the  land  itself, 
but  only  a  particular  mode  of  occupying  or 
using  the  same,  it  does  not  run  with  the 
land,  and  the  assignee  of  the  lease  (not 
being  expressly  named  in  the  covenant) 
oannut  sue  the  lessor  upon  it.  lliomas  v. 
Hayward^  L.  R.  4  Ex.  311. 

The  benefit  of  real  covenants  passes  to 
the  heirs  of  the  covenantee,  although  en- 
tered into  with  him  and  his  executors  and 
administrators  only;  also,  the  beuefit  of 
such  covenants  entered  into  with  the 
covenantee  hia  heirs  and  assigns,  or  even 
with  the  covenantee  and  his  heirs  only, 
passes  to  all  persons  taking  the  estate  of 
the  covenantee,  or  any  estate  derived  out  of 
such  estate.  Hence,  when  covenants  are 
entered  into  with  the  releasee  to  %ues  and 
his  heirs  and  assigns,  or  with  him  and  his 
heirs  only,  they  run  with  the  land  for  the 
benefit  of  all  the  cestuia  que  use  whose 
estates  are  derived  out  of  me  momentary 
seisin  of  such  releasee,  whether  such  ces- 
tuis  que  use  are  or  are  not  parties  to  the 
conveyance,  and  whether  they  claim  im^ 
mediately  under  it  or  by  virtue  of  au  ap- 
pointment made  under  a  power  contained 
in  that  conveyance.  But  when  the  cove- 
nants are  made  with  the  cestui  que  use 
and  his  heirs  and  assigns,  or  with  him  and 
his  heirs  only,  although  they  run  with  the 
land  for  the  benefit  of  any  person  who 
claims  as  alienee  of  his  estate,  yet  they  do 
not  run  with  the  land  for  the  benefit  of  an 
AFFOUf  TEE  of  the  cestut  que  use,  the  reason 
being  that  such  appointee,  although  the 
alienee  of  the  cestui  que  use  is  not  the 
alienee  of  his  estate,  but  of  a  new  estate 
which  is  substituted  for  it,  and  which 
takes  efieot,  not  out  of  the  seisin  of  the 
cestui  que  use,  but  out  of  the  original  seisin 
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of  the  releasee  to  uses.  Wherefore  it  is 
better,  when  the  releasee  to  uses  and  the 
purchaser  are  different  persons,  for  the 
covenants  to  be  made  witn  the  releasee  to 
uses  and  not  with  the  cestui  que  use. 

Again  (6.),  Covenants  may  be  either 
deprndent  or  independent  Thus,  if  A. 
covenant  witli  B.  to  serve  him  for  a  year, 
and  B.  covenant  with  A.  to  pay  him  £10, 
the  covenants  are  independent,  and  A.  may 
maintain  an  action  of  debt  or  covenant 
against  B.  for  the  money  before  any  ser- 
vice ;  on  the  other  hand,  if  B.  had  in  the 
case  before  mentioned  covenanted  to  pay 
A.  £10 /or  the  service^  the  words  in  italics 
would  have  made  the  second  covenant  de- 
pendent on  the  first,  and  the  service  be- 
coming in  that  way  a  condition  precedent, 
A.  could  not  have  enforced  payment  of  the 
money  without  averring  and  proving  the 
performance  of  the  service.  By  the  C.  L-  P. 
Act,  1852,  8.  57,  such  averment  may  now 
be  geueral.  Again,  where  A.  covenanted 
with  B.  to  marry  B.'s  daughter,  and  B. 
covenanted  with  A.  to  convey  an  estate  to 
A.  and  the  daughter  in  tail  special,  it  was 
held  that  the  covenants  were  independent, 
and  that  A.  might  marry  another  woman 
and  yet  have  an  action  of  covenant  agaiubt 
B. ;  on  the  other  hand,  if  B.  had  covenanted 
with  A.  in  the  last-mentioned  case  to 
convey  the  estate  to  him  and  the  daughter 
for  the  cause  aforesaid^  the  words  in  italics 
would  have  made  the  second  covenant  de- 
pendent on  the  first,  and  A.  coidd  not  have 
had  his  action  of  covenant  against  B. 
without  having  first  married  the  daughter 
of  B.  See  1  Wms.  Saund.  (ed.  1871),  p. 
549. 

The  distinction  between  covenants  de- 
pendent and  covenants  independent,  to- 
gether with  the  practical  importance  of 
that  distinction,  being  apparent,  the  follow- 
ing are  the  rules  for  deciding  whether  in 
any  given  case  a  covenant  is  dependent  or 
independent ; — 

(1.)  If  a  day  be  appointed  for  payment 
of  money,  or  part  of  it,  or  for  doing  any 
other  act,  and  the  day  is  to  (or  may) 
happen  before  the  thing  which  is  the  con- 
sideration for  the  money  or  other  act  is  to 
be  performed,  an  action  may  be  brought 
for  the  money  or  to  enforce  doing  the  other 
act,  before  the  performance  of  the  consi- 
deration (Ughtred^s  Case,  48  Edw.  S,  2,  3; 
TJuyrpe  v.  'Thorpe,  12  Mod,  461).  But  it  is 
.  otherwise,  if  the  day  is  to  happen  after  the 
consideration.  Thorpe  v.  Thorpe,  2nd  reso- 
lution, 12  Mod.  462;  and  see  Fordage  v. 
Cole,  1  Wms.  Saund.  (ed.  1871),  p.  548. 

(2.)  Where  a  covenant  goes  only  to  part 
of  the  considerations  on  both  sides,  and  a 
breach  of  such  covenant  may  be  paid  for 
in  damages,  it  is  an  independent  covenant, 
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and  an  action  may  be  maintained  for  a 
breach  of  the  oovenant  on  the  part  of  the 
defendant,  without  any  averment  of  perfor- 
mance in  the  declaration ;  a  very  remark- 
able illustration  of  such  an  action  will  be 
found  in  Boon  v.  Eyre  (1  H.  Bl.  273,  n.  (a)). 
And  it  18  a  general  rule  of  law,  that  where 
the  consideration  has  been  executed  in 
part,  that  which  was  at  first  a  condition 
precedent,  becomes  for  the  purposes  of 
pleadiTi^  a  warranty  merely,  for  the  breach 
of  which  a  compensation  must  be  sought  in 
damages  {Behn  y.  Burge^y  8  B.  &.  8m.  751) ; 
unless  indeed  the  consideration  is  entire 
and  indivisible,  in  which  case  there  can  be 
no  partial  failure,  but  the  consideration  if 
it  fail  at  all  must  fail  altogether  {Chanter 
V.  Leete,  4  M.  &  W.  295  ;  5  M.  &  W.  698). 
But  it  is  otherwise  where  the  mutual  cove- 
nants go  to  the  whole  consideration  on  both 
sides:  for  in  that  case  they  are  mutual 
conditions  precedent,  and  performance 
must  be  averred.  St.  Albana  {Duke)  v. 
Shore,  1  H.  Bl.  270. 

(3.)  Where  two  acts  arc  to  be  done  at 
the  same  time,  neither  party  can  maintain 
an  action  against  the  other,  without  shew- 
ing performance  of,  or  an  offer  to  perform, 
his  part,  although  it  be  not  defined  which 
of  them  is  obliged  to  do  the  first  act ;  and 
this  third  rule  applies  more  especially  to  all 
cases  of  sale.  Peelers  v.  Opie,  2  Wms. 
Saund.  (ed.  1871),  742. 

See  also  title  Conditions  Pbeoedent. 

OBEDIT,  LETTSB  07.  Is  an  instru- 
ment in  common  use  among  bankers  for 
the  transmission  of  money  either  within 
the  United  Kingdom,  or  to  the  colonies,  or 
to  foreign  countries.  It  is  not  negotiable 
as  a  cheque,  but  is  only  an  authonty  from 
the  banker  who  signs  it  to  the  banker  [or 
other  person]  to  whom  it  is  addressed  upon 
advice  to  honour  the  drafts  of  the  person 
named  in  it  upon  his  producing  the  letter. 
If  the  letter  of  credit  is  stolen  or  lost,  the 
banker  upon  whom  it  is  drawn  is  liable  in 
case  he  honours  the  drafts  or  pays  the 
amounts  upon  a  forged  signatute ;  and  the 
16  &  17  Vict.  0.  59,  s.  19,  does  not  apply  to 
the^e  letter?,  as  it  does  to  the  drafts  therein 
specified. 

GBIEB.  An  officer  attached  to  the 
Courts  of  Common  Law,  whose  duty  it  is 
to  call  a  plaintiff  who  is  nonsuited  at  the 
trial  (see  title  Calling  the  Plaintiff),  or 
to  call  the  jury,  &c  His  fees  (as  are  those 
of  the  other  ofticers  of  the  Courts)  are  re- 
flated by  a  table  of  fees  sanctioned  by  the 
judges  under  the  authority  of  7  Will.  4  & 
1  Vict.  c.  30.    Bagley's  Pr.  8.      . 

CRIME.  The  distinction  between  a 
erimif  and  a  tort,  or  civil  injury,  is,  that  the 
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former  is  a  breach  and  violation  of  the 
public  rights  and  duties  due  to  the  whole 
community,  considered  as  such,  in  its  social 
aggregate  capacity ;  whereas  the  latter  is 
merely  an  infringement  or  privation  of  the 
civil  rights  which  belong  to  individuals  con- 
sidered merely  in  their  individual  capacity. 
See  title  Cbiminal  Law. 

GRIMIKAL  COKVEBSATIOK.  This 
was  the  name  of  an  action  in  which  a  hus- 
band proceeded  for  damages  sustained  by 
him  in  his  wife  by  the  act  of  an  adulterer 
of  her  body.  It  was  abolished  by  tiie  stat. 
20  &  21  Vict.  c.  85,  s.  59,  but  the  husband 
may  at  the  present  day  petition  the  Court 
of  Probate  for  damages  in  such  a  case, 
without  asking  for  a  divorce  also. 

GBimKAL  IHEOEMATIOV.  This  is 
a  mode  of  proceeding  available  in  cases  of 
alleged  libellous  publications,  and  in  some 
other  matters.  It  is  within  the  discretion 
of  the  Court  to  grant  or  refuse  it  according 
to  the  circumstances  (ilnon.,  Lofit.  323); 
and  the  Court  will  not  entertain  an  appli- 
cation for  it  on  light  or  tii vial  grounds,  but 
will  leave  tiie  party  to  his  remedy  (if  any) 
by  action  or  indictment  (Heg.  v.  Mead,  4 
Jur.  1014).  The  Attorney -General  or 
(during  the  vucancy  of  that  oflice)  thu 
Solicitor-General  may,  however,  file  such 
an  information  ex  officio,  and  witliout  ap- 
plication to  the  Court  {Rez  v.  Flymotith 
{Mayor),  4  Burr.  1087) ;  and  he  may  even 
stop  the  proceedings  upon  his  first  informa- 
tion, and  file  a  second  one  (Bex  v.  Stratton, 
1  Doug.  238).  To  an  information  for  a 
libel,  the  defendant  may,  under  6  &  7  Vict. 
c.  96,  s.  6,  plead  in  his  justification  the 
truth  of  tiie  matter  published. 

A  criminal  information  also  lies  against 
a  magistrate  who  acts  from  corrupt  motives, 
or  who  improperly  grants  or  refuses  an  ale- 
licence  ;  but  the  magistrate*  must  have  no- 
tice of  the  intention  to  apply  for  the  infor- 
mation against  him.  And  the  party  apply- 
ing for  an  information  must  in  all  cases 
come  with  clean  hands. 

GBIMIKAL  LAW.  The  persons  con- 
cerned in  the  commission  of  a  crime  may 
be  concerned  in  it  either  as  Principals,  or 
as  Accessories,  or  as  Abettors,  as  to  the  dis- 
tinctions between  whom,  see  these  throe 
several  titles. 

The  varieties  of  crimes  are  innumerable ; 
they  are,  however,  distinguished  generally 
into  three  classes,  viz..  Treasons,  Felonies, 
and  Misdemeanours ;  as  to  the  distinction 
between  which,  see  these  several  titles. 
The  particular  offences  (such  as  Arson, 
Bigamy,  Burglary,  Murder,  &o.)  will  be 
found  explained  under  each  particular 
head. 


A  NEW  LAW  DICTIONARY, 


105 


CBDOHAL  ULW—eontinued. 

The  mode  of  prccedure  in  criminnl  cases 
is  various,  being  cither  (1.)  by  indictment, 
which  is  the  regular  course  (see  title  Indict- 
hent):  or  (2.)  by  summary  proceedings 
before  a  magistrate  (see  title  Scmhaby 
Convictions)  ;  or  (3.)  by  Criminal  Informa- 
tion (see  that  title). 

For  the  evidence  adduceable  in  support 
of  and  agaiubt  the  charge,  see  title  Evi- 
dence. 

And  with  reference  to  appeals  and  pro- 
ceedings in  tlie  nature  thereof  in  criminal 
cases,  the  following  is  a  statement  of  the 
present  law  upon  tlie  subject : — 

(1.)  No  new  tried  can  be  granted  in  cases 
of  felony;  but  with  respect  to  misde- 
meanours, it  is  entirely  discretionary  with 
the  Court  whether  it  will  grant  or  refuse 
a  new  trial.  Bex  v.  Mawbey,  6  T.  H. 
()38. 

(2.)  It  is  contrary  to  the  policy  of  the 
English  Law  that  there  should  be  an  ap- 
peal in  cases  of  felony  {Ex  parte  EduLjee 
Byramjee,  5  Moo.  P.  C.  C.  276);  neverthe- 
less tiie  stat.  11  &  12  Vict.  c.  78,  enables 
the  judge  to  reserve  any  point  arising  on 
tiie  trial  for  the  consideration  of  the  Court 
for  Crown  Cases  Keserved,  which  is  estab- 
lished by  tliat  Act ;  but 

(3.)  After  judgment  the  record  mav  be 
removed  by  writ  of  error,  in  any  case  where 
an  error,  either  of  law  or  of  fact,  appears 
on  the  record ;  this  writ  of  error  lies  from 
quarter  sessions  to  the  Queen's  Bencli,  and 
fr(jm  the  Queen's  Bench  to  the  Exchequer 
Chamber.  But,  semble^  in  a  case  of  misde- 
meanour (as  distinguished  from  felony)  the 
previous  fiat  of  the  Attorney-General  is 
requisite,  and  it  is  in  his  discretion  to 
grant  or  refuse  his  fiat.  Beg.  v.  l^ewion^  4 
El.  &  Bl.  869. 

CB088  ACnOK.  Where  A.  having 
brought  an  action  against  B.,  B.  brings 
an  action  against  A.  upon  the  same  subject- 
matter,  or  arising  out  of  the  same  transac- 
tion, this  second  action  is  called  a  crws 
action.  And  this  double  action  is  some- 
times necessary  to  insure  justice  to  both 
parties;  as  in  the  case  of  a  contract  in 
which  neither  of  the  contractors  is  sub- 
jected to  any  condition  precedent  to  his 
right  to  enforce  performance  by  the  other  of 
his  part :  but  the  promi&es  on  each  side  are 
independent  of  what  is  to  be  done  upon 
the  other.  In  su<lh  a  case  the  non-perform- 
ance of  tlie  plaintiff's  promi^e8  would  be  no 
defence  to  an  action  for  the  non-perform- 
ance of  the  defendant's,  whose  sole  remedy, 
therefore,  against  the  plaintiff  would  be  by 
a  cross  action  (6  T.  R.  570 ;  9  B.  &  C.  259). 
Uowever,  in  many  cases,  a  cross  action  is 
rendered  unnecessary,  and  the  party  may 
raise  by  answer  or  delence  what  he  formerly 
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required  to  raise  by  cross  action.    See  also 
next  title. 

CB08S  BILL.  A  suit  in  Equity  is  com- 
menced by  the  plaintiff  filing  his  bill, 
wherein  are  statea  all  circumstances  which 
gave  rise  to  the  complaint ;  the  defendant's 
mode  of  defence  is  then  usually  by  answer^ 
wherein  he  controverts  the  facts  stated  in 
the  bill,  or  some  of  them,  &c.  But  when 
he  is  unable  to  make  a  complete  defence  to 
the  plaintiff's  bill  without  disclosing  some 
facts  which  rest  in  the  knowledge  of  the 
plaintiff  himself,  he  then  files  what  is 
called  a  cross  hiU^  which  difi'ers  in  no  re- 
spect from  the  plaintifi^'s  original  bill,  ex- 
cepting that  the  occasion  which  gave  rise 
to  itpioceede<l  from  matter  already  in  liti- 
gation. A  cross  bill  is  in  many  cases 
necessary  in  aid  of  the  defence,  which  can- 
not properly  be  raised  by  answer  merely,  as 
in  cases  of  alleged  fraud.  Uowever,  under 
the  Judicature  Act,  1873  (36  &  37  Vict, 
c.  66),  Sch.  r.  20,  a  cross  action  will  hardly 
in  any  case  be  now  necessary  in  aid  of  a 
defence. 

CB0S8  DEMAKD8.  These  arise  where 
one  man  against  whom  a  demand  is  made 
by  another,  in  his  turn  makes  a  demand 
against  that  other,  and  of  such  cross  de- 
mand a  setroff  is  in  law  the  moifit  familiar 
instance,  a  set-off'  Ix'ing  a  statutory  right 
of  balancing  mutunl  debts  between  the 
plaintiff  and  defendant  in  an  action.  1 
Ciiit.  PI.  595.    See  also  preceding  titles. 

CBOfiS  BZXAINBEB:  See  title  Re- 
mainder. 

-  CBOWK  COUBT.  Is  the  Court  in  which 
the  Crown  or  criminal  business  of  the 
assizes  is  transacted. 

See  titles  Civil  Side  ;  Pi^ea  Side. 

CBOWH  DEBTS.  These  are  debts  due 
to  the  Crown,  usually  from  persons  wlio 
were  acoountuits  to  the  Oown,  but  also  on 
record,  bond,  or  specialty,  generally  to  the 
Crown.  The  liability  of  lands  to  make 
good  these  debts  attached  to  the  lands  even 
in  the  hands  of  bond  fide  purchasers  for 
value  without  notice,  and  notwithstanding 
the  purchaser  had  no  means  of  notice. 
But  latterly,  by  the  stats.  2  &  3  Vict.  c.  11, 
8.  8,  and  22  &  23  Vict.  c.  35,  s.  22,  it  was 
enacted,  that  lands  should  not  be  charged 
in  the  hands  of  purchasers  with  Crown 
debts  unlei>s  or  until  such  debts  were  duly 
registered  and  re-registered,  whether  or  not 
the  purchaser  had  notice  thereof.  And  now, 
by  the  stat.  28  &  29  Vict.  c.  104,  s.  4,  a 
writ  of  execution  in  respect  of  the  debt 
must  also  have  been  issued  and  registered, 
in  order  to  affect  a  purcliaser,  in  addition 
to  the  registration  and  re-registiation  of 
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the  debt  itself  under  the  former  Acts, 
whether  or  nut  the  porchuser  have  notice 
of  the  debt. 

CBOWS  OTFICE.  An  office  of  the 
Gonrt  of  Qaeen's  Bench,  the  master  of 
which  iB  nsually  called  Clerk  of  the  Crown, 
and  in  pleading  and  other  law  proceedings 
IB  styled  **  coroner  and  attorney  of  our 
Lady  the  Queen."  In  this  office,  the  At- 
torney-General and  Clerk  of  the  Crown 
exhibit  informations  for  crimes  and  misde- 
meanours, the  former  ex  officio,  the  latter 
commonly  by  order  of  the  Court,  And  by 
4  &  5  W.  &  M.  c.  18,  tlie  master  of  the 
Crown  Office  may  file  criminal  informa- 
tions, with  leave  of  the  Court,  upon  the 
complaint  or  relation  of  8  private  subject. 
1  Arch.  Pract  9. 

CROWH  PAPEB.  A  paper  containing 
the  list  of  criminal  cases  which  await  the 
hearing  or  decision  of  the  Court.  The  term 
is  commonly  applied  to  the  Court  of 
Queen's  Bench,  which  has  an  exclusive 
criminal  jurisdiction ;  and  it  then  includes 
all  cai^es  arising  from  informations  quo 
warranto,  criminal  informations,  criminal 
cases  brought  up  from  inferior  Courts  by 
writ  of  certiorari,  and  cases  from  the  sea- 
sious.     Bagley's  Pr.  559. 

CVCKIKO-8T00L.  An  engine  of  cor- 
rection for  common  scolds,  which  in  the 
Saxon  language  is  eaid  to  signify  the 
scolding-stool,  though  now  it  is  frequently 
Corrupted  into  ducking-siooi,  because  the 
judgment  is,  that  when  the  woman  is 
plaoed  therein,  she  shall  be  plunged  in  the 
water  for  her  punishment.  It  is  also 
variously  called  a  trebucket,  tumbrel,  and 
custigatory.    3  Inst.  219. 

cm  AinS  DIYOBTHTX.  A  writ  which 
lay  for  a  woman,  when  a  widow  or  when 
divorced,  to  recover  her  estate,  which  lier 
husband,  during  her  coverture  (cui  in  vita 
8ua,  vel  cui  ante  divortium,  ipsa  contra- 
dicere  non  potuit),  has  aliened.  Britton, 
c.  114,  foL  264. 

CUI  IH  VITA:  See  title  Cui  ante  Di- 

VOBTIUU. 

CUJJfBJT,  Besides  its  popular  sense  of 
a  prisoner  accused  of  some  crimes,  it  used 
formerly  to  be  made  use  of  in  the  following 
manner.  When  a  prisoner  had  pleaded 
not  guilty,  non  culpabilis,  or  nient  culpable^ 
which  used  to  be  abbreviated  upon  the 
minutes  thus,  ^non  (or  nient)  cul^^  the 
clerk  of  the  assize,  or  clerk  of  the  arraigns, 
on  behalf  of  the  Crown,  replied  that  the 
prisoner  is  guilty,  and  that  he  was  ready 
to  prove  him  so.  This  was  done  by  two 
monosyllables  in  the  Kimo  spirit  of  abbrc- 
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viation,  "  etiZ  prii,"  which  signifies,  first, 
that  the  prisoner  was  g^uilty  {cuL  culpable^ 
or  culpabilis),  and  then  that  the  king  was 
ready  to  prove  him  so,  jmt,  prxtto  sum,  or 
paratus  verificare.  This  was  therefore  a 
replication  on  behalf  of  the  king  viva  voce 
at  the  bar,  which  was  formerly  the  case  in 
all  pleadings,  as  well  in  civil  as  in  crimi- 
nal causes. 

CUK  TESTAMZHTO  AHHZZO.  Where 
a  deceased  person  has  made  a  will,  but 
without  naming  any  executor,  or  has  named 
incapable  persons ;  or  where  the  executors 
appointed  refu^ie  to  act,  or  die  intestate,  in 
any  of  these  cases  the  Court  of  Probate 
must  grant  administration  cum  testamento 
annexo  (with  the  will  annexed)  to  some 
other  person,  in  the  choice  of  whom  the 
Court  usually  prefers  the  residuary  legatee 
to  the  next  of  kin.  1  Wms.  Exors.  S18. 
See  title  Adminibtbation,   Letters 

OF. 

CUXULATIVE  LEGACY.  Legacies  are 
said  to  be  cumulativeas contradistinguished 
from  such  as  are  merely  repeated.  Where 
the  testator  has  twice  bequeathed  a  legacy 
to  the  same  person,  it  becomes  a  question 
whether  the  legatee  be  entitled  to  both, 
f.e.,  whether  the  second  legacy  shall  be 
regarded  as  a  repetition  merely  of  the 
prior  bequest,  or  as  an  additional  bounty 
and  cumulative  to  the  other  benefit.  On 
this  point  the  intention  of  the  testator  is 
the  rule  of  construction.  2  Wms.  Exors. 
1020. 

See  Befetition  of  Lbgaoieb. 

CUSS  BT  7SSDICT,  TO.  After  a  cause 
has  been  sent  down  to  trial,  the  trial  had, 
and  the  verdict  given,  the  Courts  overlook 
defects  in  the  stetement  of  a  title,  which 
would  be  available  on  a  demurrer,  or  if 
taken  at  an  earlier  period.  This  is  what 
is  meant  by  the  torm  to  cure  by  verdict ; 
and  the  reason  of  it  is,  that  the  Courts 
presume  that  all  ciroumstances  necessary 
in  form  to  complete  a  title  imperfectly 
stated  were  proved  before  the  verdict  was 
given ;  which  reason  explains  the  limita- 
tion laid  down  as  to  the  effect  of  the  veiv 
diet,  viz.,  that  it  cures  the  statement  of  a 
title  defectively  set  out,  but  not  of  a  defec- 
tive title ;  for  where  the  plaintiff  totally 
omits  to  state  his  title  or  cause  of  action, 
it  need  not  be  proved  at  the  trial,  and 
therefore  there  is  no  room  for  the  usual 
presumption.  1  Smith,  L.  C.  614,  Rush- 
ion  V.  AspinaL 

See  further  title  Aidbb  by  Ykbdigt. 

CT7S8ITOS8.  Were  officers  connected 
with  the  Court  of  Chancery,  of  very  an- 
cient institution,  and  twenty-four  in  num- 
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ber.  They  used  to  make  out  all  original 
writs;  and  the  business  in  the  seyeial 
counties  in  England  in  this  respect  was 
distributed  among  them  by  the  Lord 
Chancellor,  by  whom  they  were  also  ap- 
pointed. They  were  callea  cursitors,  from 
the  writs  de  ewrBu ;  in  stai  18  Edw.  3,  o. 
5,  they  are  called  clerks  of  cour§e. 
»ee  also  title  Writs. 

CUKTJMY  07  EVOLAn),  TEH  AST  BT 
THB.  When  a  man  marries  a  woman 
seised  of  an  estate  of  inheritance,  t.e.,  of 
land  and  tenements  in  fee  simple,  or  fee 
tail,  and  has  by  her  issue  bom  alive,  which 
was  capable  of  inheriting  her  estate ;  in 
this  case  he  shall,  on  the  death  of  his  wife, 
hold  the  lands  for  his  life  as  tenant  by  the 
curtesy  of  England  (Litt.  35,  52 ;  2  Bl. 
126).  And  this  right  i8  left  unaffected  by 
the  M.  W.  P.  Act,  1870  (33  &  34  Vict, 
c.  93). 

CUKTILAOE  (eurtilaffium,  from  the 
Fr.  coufy  court,  and  Sax.  tea/*,  locus).  A 
piece  of  ground  lying  near  and  belonging 
to  a  dwelling-house,  as  a  court,  yard,  or 
the  like.    Ck)wel. 

CUSTOM  (ixmsuetudo).      Is  a  law  not 
written,  but  established  by  loog  usage,  and 
the  consent  of  our  ancestors.     Customs  are 
either  general  or  particular ;'  general  cus- 
toms nre  the  universal  rule  of  the  whole 
kingdom,  and  form  the  Common  Law  in  its 
stricter  and  more  usual  <  signification,  e.gr., 
primogeniture  :    particular   customs    are 
those  which  for  the  most  port  affect  only 
the  inhabitants  of  particular  districts,  such 
n^  gavelkind  in  Kent,  and  the  like.    The 
Courts  are  bound  to  take  notice  of  general 
customs,  but  particular  customs  must  be 
both  pleaded  and  proved  before  they  are 
judicially  noticed.     Moreover,  a  general 
custom  IS  always  good,  but  a  particular 
custom,  in  order  to  be  good  must  present 
tlie  following  characteristics : — 
(1.)  It  must  be  reasonable, 
(2.)  It  must  be  certain, 
(3.)  It  must  be  oompulsoiy, 
(4.)  It  must  be  immemorial,  and 
(5.)  It  must  be  possible  in  law. 

0U8T0X8  07  LOKDOK.  These  are 
particular  customs  relating  to  the  govern- 
ment of  the  City  of  London,  and  also  to 
trade,  apprentices,  widows,  orphans,  &c., 
within  the  City.  They  differ  from  all  other 
customs  in  point  of  trial,  for  if  the  exist- 
ence of  the  custom  be  brought  in  question 
it  shall  not  be  tried  by  a  jury  but  by  cer- 
tificate from  the  lord  mayor  and  aldermen 
by  the  mouth  of  their  recorder,  unless  it 
bo  such  a  custom  as  the  corporation  is 
itself  interested  in,  as  a  right  of  taking 
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toll,  &o.,  for  in  this  latter  case  the  law  does 
not  permit  them  to  certify  on  their  own 
behalf. 

CirBTOX  07  XESCHANT8  (lex  meteor 
torid).  A  particular  system  of  customB 
used  only  among  one  set  of  the  king's 
subjects,  which,  however  different  from 
the  general  rules  of  the  Common  Law,  is 
yet  engrafted  into  it,  and  made  part  of  it. 
being  allowed  for  the  benefit  of  trade  to  be 
of  the  utmost  validity  in  all  commercial 
transactions,  it  being  a  maxim  of  Law 
cuUihet  in  ttua  arte  credendum  est.  This 
lex  merratoria^  or  custom  of  merchaniSt  com- 
prel tends  the  laws  relating  to  bills  of  ex- 
change, mercantile  contracts,  sale,  pur- 
chase, and  barter  of  goods,  freight,  in- 
surance, &c.  The  statute  law  has  adopted 
many  of  tiiese  customs  of  merchants ;  and, 
conversely,  it  has  been  suggested  that  a 
large  part  of  mercantile  customs  have  had 
their  origin  in  forgotten  statutes. 

CTT8T01I8  AKD  SEBVIGES  annexed  to 
the  tenure  of  lands  are  those  which  the 
tenants  thereof  owe  unto  their  lords,  and 
which,  if  withheld,  the  lord  might  an- 
ciently have  resorted  to  a  writ  of  customs 
and  services  to  compel  them  (Cowel).  But 
at  the  present  day  he  would  merely  pro- 
ceed to  eject  the  tenant  as  upon  a  for- 
feiture. 

CVSTOXAET  TENANTS.  Tenants  who 
hold  their  estates  according  to  the  custom 
of  the  manor.  A  copyhold  tenant  is  so 
called  because  he  holds  his  estate  by  copy 
of  Court  roll  by  will  of  the  lord  according 
to  the  custom  of  the  manor ;  and  although 
a  distinction  has  been  made  between  a 
copyholder  and  a  customary  tenant,  yet 
the^  both  agree  in  substance,  and  the 
difierence,  if  any,  between  them  consists 
only  in  this,  that  a  copyhold  proper  is  ex- 
pressly stated  in  the  grant  to  be  at  the 
will  of  the  lord  of  the  manor,  whereas  a 
customary  freehold  is  not  so  stated,  but  the 
same  thing  is  implied. 

See  title  Copyholds. 

CtJSTOS  SOTULOBITIL  A  special  officer 
to  whose  custody  the  records  or  rolls  of  the 
sessions  are  committed;  he  is  always  a 
justice  of  the  quorum,  and  is  usually  selectc<l 
for  his  wisdom,  countenance,  or  credit ;  his 
nomination  is  by  the  king's  sign  manual, 
and  to  him  the  nomination  of  tne  clerk  of 
the  pefiLce  belongs,  which  office  he  is  ex- 
pressly forbidden  to  sell  for  money.  37 
Uen.  8,  c.  1 ;  Lombard. 

CUSTOS    07    THE    SFIBITITAIilTIES. 

He  who  exercises  spiritual  or  ecclesiastical 
jurisdiction  in  a  diocese  during  the  vacaucy 
of  the  see.    Cowel. 
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He  to  whose  cuBtody  a  vacaut  see  or  abbey 
was  committed  by  the  king  as  supreme 
lord,  and  who,  as  steward  of  the  goods  and 
profits  tljereof,  was  to  give  an  account  to 
the  king's  escheiitor,  who  rendered  an 
account  tljereof  into  the  exchequer.  His 
trust  continued  till  the  vacancy  was  sup- 
plied by  a  successor,  who  obtained  the 
king's  writ  de  restitulione  temporalium^ 
which  was  sometimes  after  and  sometimes 
before  consecration,  though  more  frequently 
after.    Cowel. 

CTTSTUKA    KSTlQJJk    8IVE    MAGNA 

(ancient  or  great  duties).  Duties  payable 
by  every  merchant,  as  well  native  as  fo- 
reign, on  wool,  sheepskins,  or  wooJfells, 
and  leather  exported;  the  foreign  mer- 
chant had  to  pay  an  additional  toll,  viz.. 
half  as  much  again  as  was  paid  by  the 
natives. 

See  also  title  Taxation. 

CTJBTTTMA  PAEVA  KT  NOVA  (small 
and  new  duties).  Imposts  of  threepence 
in  tlie  pound,  due  from  merchant  strungers 
only,  for  all  commodities  as  well  imported 
as  exported,  and  usually  called  the  alien's 
duty.  These  customs  were  first  giauted 
in  13  Edw.  1.  4  Inst  22. 
/S'ee.also  title  Taxation. 

CT-PEE8  (as  near  as,  so  near).  In 
cases  where  au  attempt  is  made  to  create 
a  perpetuity,  i.e.,  to  limit  the  estate  to 
several  successive  lives  in  futuro,  there  is 
a  material  difference  between  a  deed  and 
a  will ;  i'or  in  the  case  of  a  deed  all  the 
Umitations  are  totally  void;  but  in  the 
case  of  a  will,  the  Courts  do  not,  if  they 
can  possibly  avoid  it,  construe  the  devise 
to  be  utterly  void,  but  explain  the  will  in 
such  a  manner  as  to  carry  the  testator's 
intention  into  efibct,  as  far  as  the  rule 
respecting  perpetuities  will  allow,  which  is 
called  a  construction  cy-j/res  (6  Cruise,  Dig. 
165).  For  example,  wiiere  a  life  estate  is 
given  by  will  to  an  unborn  person,  with 
remainder  in  tail  to  the  child  of  such  un- 
born person,  the  Courts  will  give  the  estate 
tail  to  the  first  unborn  person  in  lieu  of 
his  estate  for  life,  and  so  as  to  leave  to  (he 
second  unborn  the  chance  of  the  estate 
tail  in  that  way  dcfccending  upon  him, 
which  it  will  do  if  not  barred.  Cy-pris 
does  not  apply  to  personal  property,  there 
being  no  estate  tail  in  such  property. 


D. 

DAKAOE-VEASAHT.  This  means  doing 
damage  ((iamnum/acto),  and  is  commonly 
applied  to  the  beasts  of  a  stranger  wander- 
ing in  another  man's  grounds,  and  doing 
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him  damage,  t.c.,  hurt,  by  treading  down 
his  grass,  eating  his  growing  crops,  and 
the  like,  in  which  case  the  owner  of  the 
land  may  diatrain  them  untU  satisfaction 
is  made  him  for  the  injury. 

See  also  titles  Distress  ;  Podnd  ;  Rb- 

PLEVIN. 

DAMAGES.  Are  a  pecuniary  compen- 
sation recoverable  by  action  for  breach  of 
contract  or  for  tort.  The  measure  of  da- 
mages, or  test  by  which  the  amount  of 
damages  is  to  be  ascertained,  is  in  general 
the  same  both  in  contract  and  in  tort,  with 
this  single  distinction,  that  the  intention 
with  which  a  contract  is  broken  is  per- 
fectly immaterial,  while  the  intention  with 
which  a  tort  is  committed  may  fairly  be  re- 
garded by  the  jury  in  assessing  the  amount 
of  damages ;  and  generally  the  Court  is  not 
particularly  careful  to  weigh  **  in  golden 
scales  "  the  damages  recoverable  in  tort. 

However,  in  both  cases,  the  general  rule 
is,  that  damages  are,  and  ought  to  be, 
purely  compensatory.  Occasionallv,  there- 
fore, only  nominal  damages  will  be  reco- 
vered. But  usually  the  damages  are  a 
substantial  sum,  and  that  sum  is  either  an 
ascertained  or  an  unascertained,  but  ascer- 
tainable, sum,  being  in  the  former  case 
called  liquidated  and  in  the  latter  case 
unliquidated  damages. 

It  is  usual  in  bonds  and  other  specialty 
contracts  to  fix  the  damages  for  breach  of 
the  contract  at  a  liquidated  sum.  If, 
however,  the  sum  so  fib:ed  is  a  penal  sum, 
the  Courts,  both  of  Law  and  of  Equity,  will 
relieve  against  the  full  amount  thereof,  and 
allow  the  injured  party  to  recover  only 
such  part  thereof  as  will  compensate  him. 
The  Courts  carry  this  relief  so  far  that  even 
if  the  parties  to  the  contract  expressly 
stipulate  that  the  sum  fixed  as  damages 
shall  be  regarded  as  liquidated  damages 
and  not  as  a  pcDalty,  the  Courts  will,  if 
they  can  find  any  ground  for  doing  so, 
hold  that  the  amount  so  fixed  is  a  penalty, 
notwithstanding,  and  will  deal  with  it 
accordingly.  Kemble  v.  Farren,  6  Bing. 
141.    See  also  title  Penalty. 

Where  the  damages  do  not  even  profess 
to  be  liquidated,  but  are  left  altogether  un- 
certain in  the  contract  (as  they  necessarily 
are  in  cases  of  tort),  then  Uie  amount  is  to 
be  ascertained  by  the  jury,  or  (in  some 
cases')  upon  a  reference  by  the  referee. 
But  by  whomsoever  the  amount  is  to  be 
ascertained  there   are   certain  particular 
rules  of  law  which  must  be  observed,  the 
principal  of  which  are  tlie  following : — 
(1.)  In  contracts  for  the  sale  of  goods^ — 
(a.)  If  the  vendor  fails  to   deliver, 
then  the  amount  of   damages 
is   the  diflerence  between  the 
contract  price  and  the  market 
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prioe  of  the  goods  at  the  time 
of  the  breach;  and 
(&.)  If  the  vendee  refuses  to  accept, 
then  the  amount  of  damages  is 
the  like  difference. 
(2.)  Upon  breach  of  a  contract  to  replace 
stock,  the  amount  of  damages  is 
the  prioe  of  the  stock  on  the  day 
on  which  it  ought  to  have  been 
replaced   or    (at  the    plaintiff's 
option),  its  price  on  the  day  of  tiie 
trial : 
(3.)  In  an  action  for  the  price  of  goods 
which  have  been  delivered  and  re- 
ceived, but  which  are  of  inferior 
?uality  to  that  contracted  for, 
fthe  full  price  has  been  paid, 
the  amount  of  damages  (to  be 
recovered  by   the    purchaser) 
is  the  difference  between  the 
price    given  and   the     actual 
value  of    the    goods  as  ascer- 
tained by  re-selling  them ;  and 
(&.)  If  the  price   has   not  yet   been 
puid,  the  amount  of  damages 
(to  be  recovered  by  the  vendor) 
is  the  price   agreed  on  minus 
the    difference    between     that 
price  and  the  actual  value  as- 
certained as  before. 
(4.)  In  the  case  of  a  contract  of  hiring 
and  service,  where  the  breach  con- 
sists in  a  wrongful  dismissal,  the 
amount  of  damages  is  the  usual 
rate  of  wages  in  the  particular 
employment,  multiplied   by    the 
time  that  will  be  required  for 
finding  new  employment  of  the 
same  character ;  and 
(5.)  In  the  case  of  a  contract  for  the  sale 
of  land,  where  the  breach  of  con- 
tract arises  from  the  vendor's  faiUng 
to  make  a  good  title,  then, — • 
(a.)  If  the   vendor  was  unaware  at 
the  time  of  contracting  of  the 
defect  in  his  title,  the  amount 
of  damages  is  the  expense  in- 
curred by  the  vendee  in  inves- 
tigating the  title,  and  nothing 
more     {Flureau   v.   ThomhiU, 
2W.  Bl.  1078);  but 
(h.)  If  the  vendor  was  aware  at  that 
time  of  the  defect  of  title,  then 
the  amount  of  damages  is  the 
expense  incurred  by  the  vendee 
in  investigating  the  title  and 
alto  damages  for  the  loss  of  iiis 
bargain.    Hopkins     v.    Graze- 
hrookt  6  B.  &  C,  31. 
The  following  distinctions  are  also  taken 
in  respect  of  damages,  viz : — 

(1.)  Some  damages  are  general  and  some 
are  special;  and  the  rule  of  law  with 
respect  to  the  latter  class  of  damages  is. 
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that  they  must  be  both  pleaded  and  proved, 
whereas  neither  of  these  things  is  neces- 
sary with  respect  to  the  former  class  of 
damages;  for  these  as  being  general  are 
implied  by  the  law ;  and 

(2.)  Some  damages  are  direct,  and  some 
are  indirect,  remote,  or  consequential. 
Now,  the  law  permits  no  damages  as  a 
general  rule  to  be  recovered  exceptin.2: 
such  as  are  the  natural  consequences,  and 
also  the  legal  consequences,  ox  the  breach 
of  contract  or  of  the  tort  {Vicars  v.  WiUcoz, 
2  Sm.  L.  0. 487) ;  but  under  special  circum- 
stances, if  those  special  circumstances  have 
been  pointedly,  i.e.,  sufficiently,  brought  to 
the  knowledge  of  the  offending  party,  then 
other  damages  of  a  remoter  or  consequen- 
tial nature  which  have  arisen  from  the 
breach  of  contract  or  from  the  tort,  will  be 
recoverable  {HadJey  v.  Baxendale,  9  Ex. 
341);  and  it  is  in  respect  of  this  class  of 
damages  when  they  arise  from  the  com- 
mission of  a  tort  that  the  Court  is  inclined 
to  be  more  liberal  in  the  amount  which  it 
awards.  See  generally  Mayne  on  Damages, 
by  Lumley  Smith,  1872. 

DAMHITM  ABSQUE  INJirSIA.  This 
phrase  denotes  the  happening  of  some  loss 
or  damage  to  one  person,  without  any 
wrong  done  to  him  on  the  part  of  the  per- 
son who  has  caused  the  loss  or  damage.  A 
familiar  instance  of  this  is  the  case  of  a 
rival  schoolmaster  who  sets  up  a  school 
near  to  an  existing  school,  and  bv  so  doing 
draws  away  by  competition  merely  some  or 
all  of  the  scholars  of  the  latter  school.  And 
in  the  case  of  one  landowner  who,  by 
digging  a  well  in  his  own  ground  for  liis 
own  farm,  thereby  draws  off  the  under- 
ground water  which  supplied  a  well  pre- 
viously dug  in  another  person's  land,  we 
have  another  instance  of  a  damnum  unao- 
oompauiod  with  an  injuria  {Acton  v. 
Blundell,  12  M.  &  W.  324 ;  Chasemore  v. 
Bicfiards,  7  H.  L.  Ca.  349).  The  converse 
phrase,  injuria  tine  damnOf  is,  on  the  other 
iiaud,  always  actionable,  upon  the  ground 
that  every  injuria  being  an  interference 
with  another  person's  right,  necessarily 
and  in  the  very  nature  of  it  importeth  a 
damnum.  Aahby  v.  White,  2  Ld.  Baym. 
953. 

DANBT,    UPEACHMENT   07.       The 

Earl  of  Danby,  minister  of  Charles  II., 
was  cognisant  of  that  sovereign's  secret 
treaty  with  France,  and  for  his  complicity 
therein  was  impeached.  Upon  his  im- 
peachment three  questions  ot  a  technical 
legal  importance  were  raised : — 

(1.)  Whether  the  Lords,  upon  a  mere 
general  charge  of  treason,  were  able  to 
commit  the  accused  to  prison  without 
bail  i^IIddj  that  they  might. 
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(2.)  Whether  a  minister  might  plead  in 
bar  to  an  impeachment  the  fact  that  the 
king  had  subsequently  pardoned  tUe  of- 
fence, if  any ; — Ueld,  that  such  plea  was 
not  so  admissible,  although  the  king's 
pardon  after  conviction  or  attainder  would 
be  a  good  deliverance.  This  opinion  was 
only  hesitatingly  arrived  at  on  the  occasion 
of  Lord  Danby  s  impeachment,  and  was 
not  finally  adopted  or  declared  by  the 
legislature  until  13  Will.  3,  c.  2  (Act  of 
Settlement). 

And  (3.)  Whether  an  impeachment 
abated  by  a  dissolution  of  Parliament ; — 
Held,,  that  an  impeachment  did  not  abate 
upon  a  prorogation  merely,  nor  yet  upon  a 
dissolution.  This  decision  was  not,  how- 
ever, final,  for  the  contrary  was  held  in 
1685 ;  and  it  was  not  till  1717  (in  the  case 
of  the  Earl  of  Oxford),  that  a  prorogation, 
and  not  until  1791  (in  the  case  of  Warren 
Hastings)  that  a  dissolution,  was  finally 
declared  to  be  no  abatement  of  an  im- 
peachment in  parliament. 

DAHE-OELT,  OB  DAHE-OXLD.  This 
means  Dane-tribute,  and  was  a  tax  of  1«. 
(afterwards  2«.)  upon  every  hide  of  land 
throughout  the  kingdom.  It  was  originally 
imposed  by  the  Danes,  and  was  afterwards 
levied  for  clearing  the  seas  of  Danish 
pirates ;  sometimes  it  was  applied  by  way 
of  bribing  these  pirates  to  abstain  from 
their  invasions.  The  tax  was  released  by 
Edward  the  Confessor,  but  was  again  im- 
posed by  William  I. ;  it  was  again  released 
oy  Henry  I.,  and  re-imposed  in  the  form  of 
ship-money  by  Charles  I. 
See  title  Shif^uonet. 

BABBEnr  FBESEKTIEENT :  See  title 
AasizB  OF  Dabbbin  Pbesbntmemt. 

BAT :  See  title  Tins. 

BEAB  FBEIOHT.      This  is  freight  pay- 
able by  the  charterer  of  a  vessel  under  his 
charterparty  when  the  cargo  has  for  some 
cause  not  bieen  conveyed  as  intended. 
See  title  Chabtebpabtt. 

BEA7  AKB  BUMB.  Such  persons  may 
lawfully  intermarry  (Harrod  v.  Harrod, 
1  Kay  &  J.  4) ;  and,  if  married  women, 
may  make  acknowledgments  {In  re  Ear- 
per,  6  M.  &  G.  732).  But  their  wills  are 
regarded  with  much  suspicion  {In  the 
Goods  of  Owston,  2  S.  (&  T.  461).  If  deaf, 
dumb,  and  blind  they  are  idiots,  and  have 
no  capacity,  sed  qtuere. 

BEAH.  An  ecclesiastical  dignitary 
who  presides,  or  originally  presided,  over 
ten  (8ciD&)  canons  or  prebendaries.  He  is 
next  in  rank  to  the  bishop,  and  is  head  of 
the  chapter  of  a  cathedral. 
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A  dean  and  chapter  is  a  spiritual  cor- 
poration, and  forms  the  council  of  the 
bishop,  assisting  him  with  advice  and 
management  in  spiritual  matters,  and  also 
in  the  temporal  concerns  of  the  diocese. 

Deans  of  the  old  foundation — e.g.,  St. 
Paul's — are  elected  by  the  chapters  of  ca- 
thedrals upon  a  conge  d'elire  from  the 
sovereign ;  deans  of  the  new  foundation — 
t.«.,  deans  created  by  Henrv  VIU.,  eg., 
Canterbury — are  appointed  by  the  letters 
patent  of  the  sovereign.  Deaneries  of  the 
former  dasa  are  thence  called  elective,  those 
of  the  latter  doncUive ;  but  some  are  pre- 
sent^ive,  i.e.,  in  the  gift  of  private  patrons. 

BEATH.  Where  a  person  has  not  been 
heard  of  for  seven  years,  and  his  absence 
is  not  explainable,  the  law  raises  a  prima 
Jade  presumption  that  he  is  dead  {ftmo  v. 
Masland,  1  W.  Bl.  406);  but  that  pre- 
sumption does  not  in  any  wav  fix  the  time 
of  death,  of  which  strict  evicfence  must  be 
given  by  the  party  who  derives  any  interest 
therefrom.  JJoe  v.  Nepean,  2  Sm.  L.  C. 
510. 

BE  BEHS  E88E :  ^S^ee  title  Evidence  de 
Bene  Esse. 

BEBENTOBE.  Is  a  security  issued  by 
a  public  company,  usually  railway  company, 
and  which  may  or  may  not  be  a  mortgage  of 
the  lands  and  stock  of  the  company.  If  not 
mortgages,  debentures  are  not  an  interest 
in  land  within  the  meaning  of  the  Statute 
of  Frauds  (29  Car.  2,  c.  3),  or  within  the 
Mortmain  Act  (9  Geo.  2  c.  36) ;  but  other- 
wise if  they  are  mortgages  {Toppin  v. 
Lomcu,  16  C.  B.  159>  Debentures  are  usu- 
ally in  the  form  of  a  promissory  note,  sub- 
ject to  certain  strict  regulations  as  to  the 
mode  of  transfer,  and  usually  have  cou- 
pons attached  to  them  to  facilitate  the 
payment  of  interest.  The  interest  on  these 
coupons,  although  payable  half-yearly, 
accrues  due  de  die  in  diem,  and  is  appor- 
tionable  like  ordinary  interest.  In  re 
Sogers,  1  Dr.  &  Sm.  338. 
See  also  title  Shabes. 

BEBENTUBE  STOCK  is  a  species  of 
funded  debt  contracted  by  a  public  com- 
pany under  the  authority  of  the  Com- 
panies Clauses  Act,  1863  (26  &  27  Vict, 
c.  118),  ss.  22-35,  and  intended  to  be  ap- 
plied in  discharge  of  the  mortgages  or 
Donds  of  the  company.  It  carries  interest 
at  4  per  cent.,  ana  both  principal  and  in- 
terest are  a  charge  upon  the  undertaking 
of  the  company,  and  are  prior  to  all 
shares  or  stock  of  the  company.  They 
are  personal  estate.  They  do  not  entitle 
the  nolders  to  vote,  or  even  to  be  present, 
at  any  meeting  of  the  company.    To  the 
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extent  of  the  money  raLsed  by  tlie  issue  of 
debenture  stock  the  borrowing  powers  of 
the  company  are  extinguished. 

BEST.  This  means  a  sum  of  money 
due  by  some  certain  and  express  agree- 
ment, e.g.,  on  a  bond,  bill  of  exchange,  &c., 
wliere  the  amount  is  determinate,  and  for 
the  non-payment  thereof  an  action  of  ddtt 
will  lie. 

Debts  are  of  various  kinds,  namely  : — 

(1.)  Judgment  debtSf  as  to  which  see  title 
JuDOMKNT  Debts. 

(2.)  SpeeiaUy  debU,  as  to  which  see  title 
Specialty  Debts. 

(3.)  Simple  contract  debts,  as  to  which 
see  title  Simple  Contract  Debts. 

Originally  debts  were  not  payable  out  of 
real  estate,  but  only  out  of  personal  estate. 
For  it  appears  that — 

Anciently  there  was  only  one  mode  by 
which  landJs  might  become  liable  for  the 
debts  of  the  tenant,  namely,  by  the  tenant 
giving  a  bond  specially  binding  his  heir 
as  well  as  himself.  This  of  course  he 
could  not  do  until  the  power  of  alienation 
by  deed  inter  vivos,  so  as  to  defeat  the 
heirs,  became  established  (eee  title  Alien- 
ation) ;  but  the  power  to  execute  a  bond 
of  that  sort  is  expressly  recognised  in 
Britton,  who  wrote  in  the  reign  of  Ed- 
ward I.  But  this  specialty  debt,  as  it  was 
called,  was  only  available  against  such 
part  of  the  debtor  s  land  as  descended  to 
his  heir;  and  the  word  ** heirs"  did  not 
include  for  this  purpose  the  word  **  de- 
visee*' untU  the  stat  6  &  7  Will.  8,  o.  14 
(the  Statute  of  Fraudulent  Devises)  was 
passed,  so  that,  until  the  last-mentioned 
statute  the  obligor,  after  binding  his  heirs, 
might,  by  devising  the  lands  away  from 
hia  heirs,  have  defeated  the  obligee  of  his 
remedy.  Such  was  the  liability  of  the 
lands  of  a  debtor  after  his  decease.  During 
the  life  of  the  debtor  the  lands  were  not 
liable  at  all,  unless  in  virtue  of  judicial 
proceedings  taken  against  the  tenant,  the 
debtor.  It  was  necessary  to  enter  up 
judgment  against  the  debtor  for  the 
amount  of  the  debt ;  and  the  creditor  be- 
coming a  judgment  creditor  was  enabled 
by  the  stat.  13  £dw.  1  (Statute  of  West- 
minster the  Second),  c.  18,  to  obtain  an 
elegitf  whereby  he  might  take  one  moiety 
of  the  lands  of  the  debtor,  and  satisfy 
himself  his  debt  tliereout.  See  titles  Ele- 
git; Judgment  Debts. 

After  the  right  of  testamentary  aliena- 
tion became  established  {see  title  Aliena- 
tion), it  was  competent  to  a  debtor  to 
charge  his  lands  with  the  payment  of  his 
debts ;  and  in  the  Court  of  Chancery  such 
a  chai^  was  construed  to  extend  to  debts 
arising  out  of  simple  contract,  as  well  as 
by  specialty,  so  that  all  debts  were  payable 
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out  of  the  land  rateably  according  to  their 
respective  amounts. 

And  the  present  liability  of  lands  to  the 
payment  of  debts  is  as  follows  : — 

(1.)  During  the  lifetime  of  the  debtor — 
Upon  entering  up  judgment,  and  duly  re- 
gistering same,  execution  may  be  sued  out 
and  registered,  and  under  that  execution 
lands,  whether  freehold,  copyhold,  or  lease- 
hold, and  whether  legal  or  equitable,  may 
be  taken  possession  of  and  sold  in  satis- 
faction of  the  debt.    See  title  Judgments. 

(2.)  After  the  decease  of  the  debtor. 

By  the  stat.  3  &  4  Will.  4,  c.  104,  it  is 
enacted  that  the  lands  of  a  deceased  person 
shall  be  assets  in  Equity  for  payment  of 
all  his  just  debts,  as  well  owing  by  simple 
contract  as  by  specialty. 

See  title  Administration  of  Assets. 
See  also  title  Cbown  Debts. 

DECEIT.  This  is  fraud,  as  to  which 
see  title  Fraud, 

A  writ  of  deceit  used  formerly  to  lie, 
and  now  an  action  on  the  case  in  the 
nature  of  a  writ  of  deceit  lies,  where  the 
plaintiif  has  received  injury  or  damage 
through  the  deceit  of  the  defendant  or  of 
his  agent,  where  the  defendant  was  privy 
thereto. 

See   also   titles  Misbepbesbntation  ; 
Wabuanty. 

DECENK ABT.  A  tithing  or  civil  divi- 
sion of  the  country  composed  of  ten  free- 
holders with  their  families.  The  in- 
stitution was  introduced,  it  is  believed,  by 
the  earliest  Saxon  settlers  in  England,  and 
some  say  by  Alfred.  The  members  of  a 
tithing  were  mutually  responsible  for  each 
other's  good  behaviour  (see  title  Frank- 
pledge). Ten  decennaires  formed  a  hundred 
(see  title  Hundred). 

BECEKNIERS.  Persons  having  the  over- 
si<;ht  of  ten  free  burghs  (Holthouse),  or  pos- 
sibly only  of  ten  free  households  (Tomlins), 
for  the  conservation  of  the  king's  peace 
therein,  with  power  to  try  causes  and  give 
redress  by  judgment,  and  for  these  purposes 
to  administer  oaths. 

BECLABATIOV.  At  Law  is  a  pleading 
which  corresponds  to  the  bill  of  complaint 
in  Equity.  It  contains  a  succinct  state- 
ment of  the  plaintifiTs  case,  and  generally 
comprises  the  following  parts  : — 
(1.)      Tide     i  In  the  Queen's  Bench, 

and  date  I        the  10th  July,  1874 ; 

(2.)  Venue, — Middlesex,  to  wit ; 

(3.)  dommenoement, — A.  B.    by  0.  D., 

his  attorney  [or  in  person],  sues 

£.  F.  for  .... 

(4.)  Body  of  declaration, — consisting  of 

the  following  parts  (which,  how- 
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ever,  are    not   all    necessary  in 
every  form  of  action)  viz. ; — 
(a.)  Inducement, — ^being  introductory 
merely,  and   rarely  requiring 
proof; 
(6.)  Averments, — being     usually    the 
allegation  of  the  performance 
of  all  precedent  conditions,  &c., 
on  the  plaintiffs  part;  and 
(c.)  Counts, — containing  sttitement  of 
defendant's  breach  of  contract 
or  other  injury ; 
(5.)  Conclusion,— *^  And     the     plaintiff 

claims  £ *' 

The  time  for  the  plaintiff  to  declare  is 
immediately  after  the  defendant  has  ap- 
peared ;  if  the  plaintiff  do  not  declare 
"within  one  year  after  the  writ  of  summons 
is  returnable,  he  is  deemed  out  of  Court. 
But  th§  defendant  may  at  the  end  of  the 
term  next  after  his  appearance  give  the 
plaintiff  four  days'  notice  to  declare,  and 
thereafter,  upon  default  of  the  plaintiff's 
declaring  within  the  time  limited  for  that 
purpose,  may  sign  judgment  of  noti  pros 
against  him.    See  Bull.  &  L.  PI.  1. 

DSCLASATOBT  ACT.  This  is  an  Act 
which,  by  profession,  at  least,  declares  no 
new  law,  but  only  the  formerly  existing 
law,  removing  certain  doubte  which  have 
arisen  on  the  subject ;  e.g.,  the  Statute  of 
Treasons,  25  £ilw.  3,  s&t.  5,  c.  2,  pro- 
fesses to  create  no  new  treasons,  but  only 
to  enumerate  tlie  already  existing  treasous. 
^'ee  title  Statutes. 

BEGBEC  This  is  the  judgment  of  a 
Court  of  Equity,  and  is  to  most  intents 
and  purposes  the  same  as  a  judgment  of  a 
Court  of  Common  Law.  A  decree  as  dis- 
tinguished from  an  order  is  final,  and  is 
ma^e  at  the  hearing  of  the  cause,  whereas 
an  order  is  interlocutory,  and  is  made  on 
motion  or  petition;  wherever  an  order  may, 
in  a  certain  event  resulting  from  the 
direction  contained  in  the  order,  lead  to 
the  termination  of  the  suit  in  like  manner 
as  a  decree  made  at  the  hearing,  it  is  called 
a  decretal  order. 

BEGBETAL  OBDEB :  See  title  Decree. 

BECBETALS.  These  are  the  papal 
decrees  of  various  popes  as  the  same  were 
collated  in  five  books  by  Pope  Gregory  IX., 
whence  also  they  are  called  Decretalia 
Oregorii  Noni,  about  the  year  1230.  A 
sixth  book  (called  Sextus  DecretaUum)  was 
added  by  Pope  Boniface  YIll.  about  the 
year  1298. 

See  title  Cakon  Law. 

BEDL  The  proper  word  (give)  in  a 
deed  of  feoffment,  and  implying  formerly 
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a  warranty  of  title,  but  implying  no  such 
warranty  at  the  present  day,  since  8  &  9 
Vict.  c.  106. 

BEDIMUS  POTESTATEK.  A  writ 
issuing  out  of  Chancery  empowering  certain 
persons  therein  named  to  perform  certain 
actd ;  as  when  a  justice  of  the  peace  ap- 
pointed under  the  king's  commission 
intendd  to  act  under  this  commission,  a  writ 
of  dedimus  potestatem  issues,  empowering 
certain  persons  therein  named  to  admin- 
ister the  usual  oaths  to  him,  which  being 
done,  he  is  at  liberty  to  act.    Lamb.  23. 

BEBDCUS  POTESTATEK  BE  AT- 
TOBKATO  FAGIEKBO.  At  Common  I^w 
the  parties  in  an  action  were  obli*^ed  to 
appear  in  Court  in  person,  unless  allowed 
by  a  special  warrant  from  the  Crown 
(bearing  the  above  title)  to  appoint  an 
attorney ;  or  unless  after  appearance  they 
had  appointed  a  deputy,  culled  a  respon- 
salts,  to  act  for  them,  and  which  the  Court 
allowed  them  to  do  in  some  instimces. 
But  now  a  general  liberty  is  given  to 
parties  in  an  action  to  appear  by  attorney, 
excepting  in  the  cases  of  infants,  idiots, 
and  married  women.  F.  N.  B.  25 ;  1  Arch. 
Praot.  84. 

BE  BONIS.  This  is  the  name  of  a  cele- 
brated statute  (13  Ed  w.  1,  or  Statute  of  West- 
minster the  Second,  o.  1),  in  virtue  of  which 
an  estate  in  freehold  lands,  which  was 
formerly  known  as  a  donum  conditionale 
(whence  the  name  of  the  statute),  was  con- 
verted into  an  estate  tail,  and  required  to 
descend  according  to  the  formedon  (/brmam 
doniy,  so  as  to  be  inalienable  as  well  against 
the  lord  in  prejudice  of  his  reversion  as 
against  the  issue  in  prejudice  of  their 
succession.  A  donum  oonditionale,  on  tiie 
other  hand,  was  alienable,  immediately 
upon  the  birth  of  issue,  that  being  con- 
strued as  the  condition  of  the  gift  (whence 
the  name) ;  the  condition  being  discharged, 
the  estate,  of  ooiurse,  became  absolute* 
See  title  Estate  Tail. 

DEEBS.  These  are  of  two  kinds,  being 
either  deeds-poll  or  indentures. 

(1.)  A  deed-poll  w^  a  bald  or  shorn 
deed,  and  was  made  by  one  person  only, 
beginning  with  the  words, "  Know  all  men," 
&c.  Under  such  a  deed,  any  person  may 
accept  a  grant. 

(2.)  An  indenture  was  an  indented  deed, 
and  was  made  between  two  or  more  parties, 
beginning  with  the  words,  "This  inden- 
ture," &c.,  and  stating  the  parties  at  the 
outset.  Formerly  no  person  who  was  not 
a  party  could  take  any  immediate  estate, 
interest,  or  benefit  under  sucli  a  deed ;  but 
now,  by  the  8  &  9  Vict  c.  106,  such  an 
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estate,  interest,  or  benefit  may  now  be  taken 
under  it  by  a  person  not  a  party  to  it. 

A  deed  may  be  made  either  on  paper  or 
on  parchment. 

DESB.  Deer  in  a  park  when  reclaimed 
become  personal  chattels,  and  cease  to  be 
parcel  of  the  inheritance.  Ford  v.  Tynte, 
2  J.  &  H.  150 ;  Morgan  y.  Abergavenny 
(Earl),  8  0.  B.  768. 

By  the  stat.  24  &  25  Vict.  o.  96,  a.  12.  it 
is  mmle  a  criminal  offence  to  wilfully  course, 
hunt,  snare,  or  carry  away,  or  kill,  or  wound 
deer  in  an  uninclosed  forebt,  the  penalty  for 
a  Hrst  conviction  not  to  exceed  £50,  and  for 
a  st'oond  or  other  subsequent  offence  im- 
prisonment not  exceeding  two  years,  with 
or  without  hard  labour.  Doing  the  like  to 
deer  in  inclosed  ground  is  punishable  even 
for  a  first  offence  with  the  like  imprison- 
ment (ik  13).  Setting  engines  for  taking 
or  kiliin<;  deer,  whether  in  an  uninclosed 
or  in  an  inclosed  place  is  punishable  with 
a  fine  not  exceeding  £20. 

DE  EACTO.  A  king  de  fa4sto  is  one  ac- 
tually reigning,  as  opposed  to  one  de  jure 
merely,  who,  although  having  the  lawful 
succession,  has  either  been  ousted  from,  or 
never  actually  taken,  the  possession  of  the 
sovereignty.  The  constitutional  sUtute, 
11  Hen.  7,  c.  1,  enacts  that  obedience  to 
the  king  for  the  time  being  de  facto  shall 
be  a  protection  to  the  subject  against  all 
forfeitures  under  any  succeeding  sovereign 
claiming  adversely. 

See  also  title  Allegiancb. 

DE7AMATI0K:  See  title  Libel. 

DE7AULT,  JUDOXENT  BT.  Where  a 
defendant  omits  to  appear,  or  (having  ap- 
peared) to  plead  or  to  put  in  his  answer  to 
an  action  or  suit  within  the  time  or  times 
limited  for  either  of  these  purposes  by  the 
Courts,  and  he  has  obtained  no  enlargement 
or  extension  of  the  time  for  doing  so,  it  is 
presumed  that  he  has  no  defence,  and  the 
plaintiff  is  thereupon  entitled  to  sign  judg- 
ment against  him.    Either : — 

(1.)  For  the  non-appearance,  if  the  writ 
lias  been  specially  indorsed ;  s.  27,  C.  L.  P. 
Act,  1852 ;  or, 

(2.)  For  want  of  plea,  if  the  writ  has  not 
been  specially  indorsed ;  s.  28,  G.  L.  P.  Act, 
*    1852. 

Moreover,  by  s.  93,  C.  L.  P.  Act,  1852, 
wlien  the  plaintiff  in  any  action  seeks  to 
recover  a  debt  or  liquidated  demund  in 
money,  judgment  by  default  is  final;  and 
by  8.  94  of  the  same  Act,  where  he  seeks  to 
recover  an  unliquidated  sum,  the  ascertain- 
ment of  which  is  merely  matter  of  calcula- 
tion,  the  Court  directs  the  master  to  abcer- 
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tain  the  amount,  without  reference  to  the 
distinction  between  deht  and  damages,  but 
the  judgment  is  in  the  meantime  interlocu- 
tory only.  Of  course,  where  the  ascertain- 
ment of  the  damages  is  not  merely  matter 
of  calculation,  the  jury  must  find  the 
amount :  and,  semble,  there  is  no  judgment 
at  all  (by  default  or  otherwise)  until  the 
juxy  have  so  found. 

Judgment  by  default  is  also  sometimes 
called  judgment  by  Nil  dicit, 

DEFEAflAKOE :  See  title  Conteyancbs. 

DE7EE0E:  See  titles  Plea;  Justifica- 
tion. 

DEFOBOEMEIIT.  This  is  the  holding 
of  any  lands  or  tonemeute  wrongfullv  as 
against  any  person  who  has  the  right 
thereto  but  who  has  not  as  yet  at  any  time 
been  in  the  possession  thereof;  e.g.,  where 
n  lessee  for  years  or  pur  autre  vie  holds 
over  after  the  determination  of  his  interest 
and  refuses  to  deliver  up  the  poi^session  to 
the  reversioner  or  remainderman.  But 
when  such  a  tenant  holds  over  without 
any  such  refusal  to  deliver  up,  he  is  not  a 
deforciant,  but  only  a  tenant  oy  sufferance. 
The  deforciant  must  have  come  in  by  right 
in  the  first  instance;  for  if  the  penvm 
wrongfully  holding  came  in  by  wrong  in 
the  first  instance,  he  is  not  a  deforciant, 
but  either, 

(1.)  An  intruder :  see  title  iNTsrsioN ; 

(2.)  A  disseisor:  see  title  Dissbimk;  or, 

(3.)  An  abator :  see  title  Abateuent. 

Deforcement  in  respect  that  the  defor- 
ciant comes  in  by  right  in  the  first  instance 
is  like  ditcontinuance,  as  to  which  see  title 
Discontinuance. 

DEOSADATIOV.  This  phrase  was  ap- 
plied :  (1.)  To  the  case  of  a  peer  deprived 
of  his  nobility,  e.g.,  the  case  of  the  Duke  of 
Bedford,  of  Edward  IV .*s  reig^,  who  was 
deprived  by  that  sovereign  on  account  of 
his  poverty.  And  at  the  present  day,  a 
peer  who  becomes  bankrupt  ceases  for  the 
time  being  to  be  capable  of  sitting  in  the 
House  of  Lords  (Bankruptey  Disqualifica- 
tion Act,  1871).  (2.)  To  the  case  of  an 
ecclesiastic  who  is  divested  of  his  holy 
orders;  degnidation  is  a  greater  punish- 
ment than  deposition,  being  not  merely  the 
displacing  one  from  his  otfice  (which  de- 
position also  is)  but  also  the  divesting  him 
of  all  his  badges  of  honour,  privileges,  &c. 
(which  deposition  is  not). 

DE  HrXOBIA,  BSFLICATIOH.  This  was 
a  form  of  taking  issue,  but  which  has  been 
suiicrseded  by  tlie  C.  L.  P.  Aot,  1852,8.  79. 
The  exact  nature  of  the  foim  may  be  col- 
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BE  nrjUBll,  XSPUOAHOV— eoned. 

lectpd  from  CrogcUe's  Ckue  (8  Rep.  66),  and 
appears  to  have  been  in  substance  the 
following: — ^It  was  a  general  replication 
putting  in  issue  all  the  material  averments 
in  the  plea.  F^perly,  therefore,  it  was  to 
be  replied  to  a  plea  of  the  defendant  where, 
and  only  where,  that  plea  consisted  of 
matter  of  excuse,  as  that  the  plaintiif,  e.g., 
in  an  action  of  trespass  for  driving  the 
plaintiff's  cattle,  was  himself  in  fault  in 
the  first  instance  in  so  doing;  to  which 
plea  it  is  of  course  proper  for  the  plaintiff 
to  reply  that  the  defendant's  act  was  of  his 
(the  defendant's)  own  proper  wrong  (de 
injuria  $ud  propria),  and  witliout  any  such 
ground  of  excuse  as  the  defendant  alleged 
(ab$q%ie  tail  causa).  But  where,  as  in 
Orogate's  Case,  the  defendant  justified 
under  the  command  of  his  master,  the 
replication  de  injurid  was  held  inappli- 
caole,  not  being  accompanied  with  a  tra- 
verse of  the  command. 

See   also    titles    Nbw   AaBiaNiOBNT; 
Replication. 


BEL  CBEBEBE.  In  mercantile  transac- 
tions, if  a  factor  or  agent  agrees  with  his 
principal,  in  consideration  of  some  addi- 
tional compensation,  to  guarantee  to  the 
latter  the  debt  to  become  due  from  the 
buyer,  tlie  excess  of  tliis  compensation 
over  the  ordinary  compensation  is  that 
which  distinguishes  a  del  credere  commis- 
sion from  an  ordinary  one.  Of  course  the 
dd  credere  commission  agent  is  liable  on 
his  guarantie  in  case  of  the  purchaser's 
default  to  pay  the  price. 


DELICTO,  ACnOVS  EX.  These  are 
actions  arising  from  a  tort  or  wrong,  being 
independent  of  contract,  0.  L.  P.  Act,  1852. 
The  wrong  must  not  amount  to  a  crime, 
otherwise  it  is  no  tort  in  English  Law. 
The  division  of  obligations  in  Roman  law 
is  the  following : — 

Obligationes. 
I 

I \ 1 

{l.^Ex  contnctiL    (2.)  Ex  delicto.    (3.)  Ex  variia 

canaamm 


flgaiis. 


Quasi  ex    Quasi  ex 
oontracta.    delicto. 

The  same  division  is  substantially  adopted 
in  English  Law  ;  and  the  G.  L.  P.  Act, 
1852,  s.  74,  provides  that  in  the  case  of 
actions  which  are  founded  upon  obligations 
which  are  daubtfuUy  ex  contractu  and 
doubt/uUy  ex  delicto,  the  defendant  may 
treat  the  declaration  as  framed  in  either 
ho  pleases,  and  may  plead  accordingly. 


BEMEflOnS  LAHBS.      These  were  such 

Sarts  of  the  lands  of  a  manor  as  the  lord 
ept  to  himself  as  being  necessary  for  his 
own  use.  Ancient  demesne  lands  are  those 
which  were  so  kept  by  the  king  as  lord  in 
the  reigns  of  Edward  the  Confessor  and 
William  I.,  being  the  lands  referred  to  in 
Domesday  Book  as  Terrx  Begis,  or  Terrm 
Regis  Edwardi. 

Of  such  lands,  one  part  was  retained  by 
the  lord  in  his  actual  occupation  for  the 
purposes  of  his  familv ;  a  second  part  was 
neld  in  villenage,  and  out  of  it  the  tenures 
of  Copvhold,  Customary  Freehold,  and 
Ancient  Demesne  have  arisen  (see  these 
three  titles  respectively) ;  and  the  remain- 
ing part  was  left  uncultivated,  whence  also 
it  was  called  the  womU  lands  of  the  manor, 
serving  for  public  roads  and  for  common 
of  pasture  to  the  lord  and  his  tenants. 
See  titles  Coumoms  ;  Waste. 

BKMISB.  A  word  used  in  leases  for 
terms  of  years,  and  being  synonymous  with 
lease,  or  let,  from  which  it  differs  only  in 
this  respect,  namely,  that  demise  ex  vi  ter- 
mini implies  a  covenant  for  title,  and  also 
a  covenant  for  quiet  enjoyment,  whereas 
lease,  or  let,  implies  neither  of  these  cove- 
nants. Where  there  are  mutual  leases  of 
the  same  land,  or  of  something  out  of  the 
same  land,  made  from  one  party  to  another 
on  each  side,  it  is  said  to  oe  a  conveyance 
by  Demise  and  Be-demise,  e.g.,  where  A. 
grants  a  lease  to  B.  at  a  nominal  rent  and 
B.  re-demises  the  same  property  to  A.  for 
a  shorter  term  at  a  substantial  rent. 

The  word  '*  demise  "  is  also  frequently  used 
as  a  euphemism  for  decease  or  death,  eg., 
the  demise  of  the  king,  more  properly,  of 
the  Crown,  which  means,  speaking  strictly, 
that  in  consequence  of  the  king's  natural 
l)ody  having  by  reason  of  the  death  thereof 
become  disunited  from  his  politic  body,  the 
kingdom  is  transferred  or  demised  to  his 
successor,  for  the  king,  as  a  corporation 
sole,  never  dies.  The  word  demise  should 
not  be  confounded  with  the  word  demse. 

BEXUEBAGB.  This  teim  is  occasion- 
ally used  to  signify  the  delay  or  period  of 
delay  of  a  vessel  in  port  (from  the  Latin 
demorari) ;  but  in  law,  it  is  more  commonly 
used  to  denote  the  sum  which  is  fixed  by 
the  contract  of  carriage  as  a  remuneration 
to  the  shipowner  for  the  detention  of  his 
ship  beyond  the  number  of  days  allowed 
for  loading  or  unloading.  It  is  usual  to 
calculate  mis  sum  at  so  much  per  day,  and 
also  to  specify  in  the  contract  the  allowed 
days  of  demurrage ;  in  wliich  case,  if  the 
ship  is  delayed  beyond  the  agreed  demur- 
rage, the  freighter  becomes  liable  to  pay 
damages  for  the  excess,  which  damages  are 
usually  estimated  at  the  demurrage  rate 
per  day. 
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If  the  ship  after  sailing  puts  back  owing 
to  contrary  winds,  and  is  detained  in  port 
by  frofit  or  bad  weather,  no  demurrage  is 
payable  for  that  unavoidable  delay ;  and 
when  the  ship  is  to  be  unloaded  in  the 
usual  and  customary  time,  no  demurrage 
is  payable  for  a  detention  caused  merely 
by  the  crowded  state  of  the  docks  {Jamie- 
ton  V.  iMurie,  6  Bro.  P.  C.  474 ;  Burmester 
V.  Hodgsout  2  Camp.  488).  Where,  how- 
ever, the  pfllrties  enter  into  a  positive  con- 
tract)  that  the  goods  shall  be  taken  out  of 
the  ship  within  a  specified  number  of  days 
from  her  arrival,  as  suoli  a  contract  is  con- 
strued strictly,  demurrage  is  payable  for 
any  delay  beyond  the  specified  period, 
although  the  shipper  is  powerless  to  re- 
move the  causes  of  the  delay,  provided  only 
the  shipowner  is  not  to  blame.  BandaU  v. 
I/yneh,  2  Camp.  352;  Beeaey  v.  Evans^ 
4  Camp.  131. 

The  contract  to  pay  demurrage,  which  is 
contained  in  the  charteiparty,  is  made  be- 
tween the  bhipowncr  and  the  shipper,  and 
the  latter  is  therefore  the  person  liable  to 
pay  the  demurrage ;  but  where,  as  is  usually 
the  case,  the  bill  of  lading  mentions  the 
demurrage,  a  consignee  who  accepts  the 
goods  under  it  may,  and  generally  does, 
become  liable  for  it  on  a  new  contract,  to 
be  implitd  from  lus  acceptance  of  the 
goods  under  these  circumstances ;  and  such 
implied  contract  may  arise,  although  the 
receiver  at  the  time  of  receiving  the  goods 
states  that  he  will  not  pay  demurrage 
(Smith  V.  Sieveking,  4  E.  &  B.  945).  But 
a  mere  reference  in  the  bill  of  lading  to  the 
terms  of  the  charterparty,  in  which  demur- 
rage is  specified,  will  not  of  itself  render 
the  consignee  receiving  the  goods  liable 
for  demurrage.    Smith  v.  Sieveking^  supra. 

BEMUBSEB.  In  pleading,  is  the  for- 
mal mode  of  disputing  the  sufficiency  in 
law  of  the  pleading  of  the  other  si<le. 

Before  the  C.  L.  P.  Act,  1852,  demurrers 
were  either  general  or  special ;  but  by  s.  51 
of  that  Act,  special  demurrers  were  abo- 
lished. There  is  now  therefore  bnt  one 
kind  of  demurrer,  namely,  the  general  de- 
murrer, which  is  admissible  under  s.  50  of 
the  C.  L.  P.  Act,  1852,  but  only  when  the 
pleading  of  the  opposite  party  is  bad  in 
substance ;  fur  if  the  pleading  is  bud  for 
argumentativeness,  generality,  repugnance, 
duplicity,  or  other  like  reason  not  also 
amounting  to  matter  of  substance,  it  is  to 
be  objected  to  under  s.  52  of  the  C.  L.  P. 
Act,  1852,  by  summary  application  to  the 
Court  to  strike  out  or  amend.  Under  s.  89 
of  the  same  Act,  the  form  of  a  demurrer  is 
this: — 

"The  defendant  [or  "the  plaintiff." 
as  the  case  may  &«],  by  his  attorney  [or 
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"in  person,"  as  the  case  may  be"]  says 
that  the  declaration  [or  **the  plea."  sc,  as 
the  ccue  may  he"]  is  bad  in  sudstance.'* 
And  in  the  margin  of  the  demurrer  book 
the  matter  of  law  intended  to  be  relied  on 
is  to  be  stated.  The  other  side  may  there- 
upon join  in  demurrer  in  this  form: — 
*•  The  pkiintiff  [or  "  the  defendant."  as  the 
case  may  he"]  says  that  the  declaration  [or 
"  plea,"  &c.,  as  the  ease  may  60]  is  good  in 
substance." 

Before  the  C.  L.  P.  Act,  1862,  a  party 
was  not  at  liberty  both  to  plead  and  to 
demur  to  the  same  pleading ;  but  by  s.  80 
of  that  Act,  he  may  by  leave  of  the  Court 
now  do  so  upon  affidavit,  which  however  is 
seldom  required. 

In  Chancery,  whenever  the  statements 
contained  in  a  plaintiflTs  bill  of  complaint 
(assmuiog  them  all  to  be  true  as  stated) 
are  insufficient  to  entitle  him  to  the  relief 
prayed,  the  defendant  may  demur  to  the 
plaintiff's  bUl,  either  to  the  relief  (which 
would  include  the  discovery)  sought,  or  to 
the  discovery  alone  (exclusive  of  the  relieO* 
The  most  usual  grounds  of  demurrer  are 
the  following : — 

(1.)  Want  of  equity,  whether 
(a.)  In  respect  of  the  subject  matter ;  or 
(6.)  In   respect  of  the  plaintiff  per- 
sonally; or 
(e.)  In  respect  of  the  defendant  per- 
sonally ; 

(2.)  Want  of  parties; 

(3.)  Multifariousness;  and 

(4.)  Insufficiency  in  Law  of  case  made  by 
plaintiff*. 

This  fourth  ground  being  analogous  to 
the  ground  commonly  taken  at  Law. 

The  demurrer,  as  to  its  form,  commences 
with  a  formal  protestation  of  the  falsehood 
of  the  statements  in  plaintiff's  bill,  and 
then  demurs  to  the  bill,  or  to  the  part  of  it 
which  it  specifies,  for  the  cause  which  it 
also  specifies,  cuncluding  with  a  general 
allegation  of  other  good  causes  of  demurrer, 
and  praying  to  be  dismissed  from  the  suit 
with  costs,  and  without  being  compelled  to 
answer  the  plaintiff's  bill. 

Twelve  days  after  the  dato  of  his  ap- 
pearance to  the  bill  is  allowed  the  defen- 
dant for  demurring  alone ;  and  twenty-eight 
days  if  he  demur  as  to  part,  and  plead  or 
answer  as  to  the  rest. 

The  demurrer  must  be  filed ;  and  within 
three  weeks  after  the  filing  thereof,  it  may 
be  set  down  for  argument. 

In  case  the  demurrer  is  allowed,  it  puts 
the  plaintiff  wholly  out  of  Court,  unless  he 
obtains  leave  to  amend ;  on  the  other  hand 
if  the  demurrer  is  overruled,  the  defendant 
is  obliged  to  put  in  his  full  defence  by 
answer. 

See  titles  Anbweb  ;  Plka. 

I  2 


116 


A  NEW  LAW  DICTIONABT. 


DSHIZSV.  A  denizen  is  an  alien  by 
birtbi,  who  has  obtained,  ex  donatione  regis, 
letten  patent  making  him  an  English  sub- 
ject. The  king  may  denizenize  but  not 
naturalize  a  man,  the  latter  requiring  the 
consent  of  Parliament,  either  pro  re  natd  or 
under  a  general  Act,  such  as  the  Naturali- 
zation Act,  1870  (33  &  34  Vict.  c.  14).  A 
denizen  holds  a  middle  position  between 
an  alien  and  a  natural  bom  or  naturalized 
subject,  being  able  to  take  lands  by  pur- 
chase or  devise  (which  an  alien  could  not 
until  1870  do\  but  not  having  been  able 
to  take  lands  oy  descent  (which  a  natural- 
bom  or  naturalized  subject  may  do). 

See  also  titles  Alleqianoe;  Aliens; 
Naturalization. 

BEODAm).  Any  personal  chattel  that 
is  the  immediate  occasion  of  the  death  of 
any  reasonable  creature,  and  wliich  by 
roason  thereof  precisely  is  forfeited  to  the 
king,  to  be  applied  to  pious  or  charitable 
uses, — being  in  Roman  Catholic  countries, 
the  expiation  by  masses,  and  otherwise,  of 
the  sins  of  the  dec&ised ;  and  in  Protestant 
countries,  the  relief  of  the  deserving  poor. 
^Vhere  the  person  killed  is  an  infant  under 
the  age  of  discretion,  no  deodand  arises, 
there  being  in  his  case  no  sins  of  commis- 
sion to  expiate. 

BSPABTUBE.  In  pleading,  where  a 
taian  departs  from  one  line  of  defence,  and 
has  recourse  to  another  line  of  defence 
either  inconsistent  with  or  not  confirmatory 
of  his  former  defence,  this  is  called  a  de- 
parture, and  the  effect  of  it  is  to  render  the 
entire  pleading  demurrable.  BarHeU  t. 
WeOsy  1  B.  &  S.  836. 

DEPOSIT :  Bee  title  Bailubnt. 

DEPOT.  In  French  law,  is  the  de^ 
9itum  of  Roman  and  the  deposit  of  English 
Law.  It  is  of  two  kinds,  being  either 
(I.)  Df'pot  simply  so  called,  and  which 
may  be  either  voluntary  or  necessary ;  and 
(2.)  Siquetire,  which  is  a  deposit  made 
either  under  an  agreement  of  the  parties, 
and  to  abide  the  event  of  pending  litiga- 
tion regarding  it,  or  by  virtue  of  the  direc- 
tion of  tlie  Court  or  a  judge,  pending  liti- 
gation regarding  it. 

DEPOSITION.  This  word  is  used  gene- 
rally to  denote  any  affidant  on  oath,  or 
solemn  afBrmation  in  lieu  thereof.  But  it 
is  more  commonly  used  in  a  more  particular 
sense,  as  meaning,— a  statement  written 
down  by  an  officer  of  the  Court  (called  an 
examiner  in  Chancery),  embiidying  the 
substance  of  the  answers  obtained  from  the 
deponent  in  the  course  of  his  examination. 
It  is  competent  for  either  party  to  a  suit 
which  is  intended  to  be  heard  upon  motion 
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for  decree  to  examine  his  own  unwilling 
witness  in  this  way,  but  only  upon  notice 
to  the  other  side,  who  then  and  there  may 
cross-examine  the  deponent,  the  side  who 
have  called  him  in  that  case  re-examining 
him.  Also,  in  a  suit  in  which  replication 
has  been  filed,  such  depositions  may  bd 
taken,  but  in  this  case  ex  parte.  In  either 
case  the  deposition  is  to  be  regarded  as  the 
reluctant  affidavit  of  the  deponent. 

Depositions  are  also  tiken  before  magis- 
trates for  the  purposes  of  a  criminal  prose- 
cution ;  and  in  case  the  deponent  should 
die  before  the  trial,  or  be  too  ill  to  attend, 
these  depositions  may  be  used  in  evidence, 
subject  to  certain  restrictions  mentioned  in 
the  Stat.  11  &  12  Yiot.  c.  42. 

DEPBIYATIOH :  See  title  Dsqbadation. 

DERELICT.  An3rthing  thrown  away  or 
abandoned,  with  the  intention  of  quitting 
the  ownership  thereof.  Goods  thrown  out 
of  a  vessel  to  lighten  same  in  time  of 
distress  are  not  derelict,  for  want  of  the 
intention.    See  Just.  Inst.  ii.  1,  48. 

DE8GEHDER, — Writ  of  formedon  in. 
This  writ  used  to  lie  where  a  tenant  in 
tail,  having  aliened  the  land  otherwise 
than  by  fine  or  common  recovery,  or  having 
been  disseised  thereof,  died,  and  the  heir  in 
tail  claimed  to  recover  the  land  as  against 
the  perAon  in  possession  thereof  under  the 
alienation  or  disseisin. 

DE8CEHT.  Where  the  title  to  land 
vests  in  any  one  by  mere  operation  of  law, 
such  title  is  said  to  vest  in  him  by  descent. 
As  thus  used,  the  term  is  distinguished 
from  purehasef  which  may  be  either  decite 
or  grant. 

See  also  next  title. 

DESCEHTS.  Estates  descend  from  an- 
cestor to  heir,  as  the  blood  trickles. 

The  following  stages  in  the  growth  of 
the  present  law  of  descents  may  be  indi- 
catea:  — 

(1.)  Fee  simple  estates  were  originally 
confined  to*  the  issue  or  lineal 
descendants  of  the  ancestor ; 

(2.)  By  the  reign  of  Henry  II.,  collateral 
descendants  were  admitted  to  the 
succession  upon  the  failure  of 
lineals; 

(3.)  By  the  time  of  Henry  III.,  primo- 
geniture,  i.e.,  descent  to  the  eldest 
son  in  exclusion  of  the  others,  was 
established ; 

(4.)  By  the  time  of  Henry  III.;  the  doc- 
trine of  representation  was  esta- 
lished,  whereby  the  issue  of  the 
eldest  son  who  was  dead  stood  in 
his  place,  to  the  exclusion  of  the 
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other  sons  (beiDg  the  uncles  of 
bach  issue) ; 

(5  )  In  tlie  year  1833,  the  lineal  ancestors 
were  as  such  rendered  capable  of 
being  heirs ; 

(6.)  In  the  year  1833,  the  half-blood  of 
the  purchaser  became  admissible 
to  succeed  as  heir ;  and 

(7.)  In  the  year  1859,  the  widow  of  the 
purchaser  became  admissible  to 
succeed  as  heir. 

The  following  are  the  canons  which  at 
present  regulate  the  deflcent  of  lands  :— 

(1.)  The  inheritance  is  to  descend  to  the 
lineal  descendants  of  the  pur- 
chaser in  infinitum  {see  title 
Pubchaseb): 

(2.)  And  to  the  male  isiiue  in  preference 
to  females ; 

(3.)  And  to  the  eldest  male  issue  in  ex- 
clusion of  the  others  (see  title 
Pbimoqeniturb)  ;  but  if  tliere  are 
no  male  issue,  then  to  the  female 
issue   altogether  (see  title    Co- 

PAROENEBS)  ; 

(4.)  Lineal    descendants   in   infinitum 

are  to  reprc^nt   their   ancestor 

(see  title  Hepbesentation)  ; 

(5.)  Failing  lineal  descendants  of  the 

purchaser,  the  inheritance  is  to 

go  to  the  nearest  lineal  ancestor, 

the  father  succeeding  before  the 

brother  or  sister  of  the  purchaser, 

and  every  more  remote  ancestor 

succeeding  before  his  issue  other 

than  any  less  remote  ancestor  or 

ancestors,  and  his  or  their  issue ; 

(6.)  In  the  application  of  the  5th  canon, 

the  succession  is  to  be  according 

to  the  following  order, — 

(a.)  The  father  and  all  male  paternal 

ancestors  and  their  descendants 

in  infinitum ; 

(&.)  All  the  female  paternal  ancestors 

and  their  heirs : 
(c.)  The  mother  and  all  male  maternal 
ancestors,   and   her  and  their 
descendants  in  infinitum ;  and 
(d,y  All  the  female  maternal  ancestors 
and  their  heirs ; 
(7.)  The  half-blood   of  the  purchaser 
shall  inherit, — 
(a.)  Where  the  common  ancestor  is  a 
male,  next  after  a  kinsman  in 
the  same  degree  of  the  whole 
blood,  and  the  issue  of  such 
kinsman  in  infinitum  ;  and 
(6.)  Where  the  common  ancestor  is  a 
female,  next  after  that  female; 
(8.)  In    the    application  of     the   6th 
canon, — 
(a.)  In  the  admission  of  female  pater- 
nal ancestors,  the  mother  of  the 
more  remote  male  paternal  an- 
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cestor  and  her  heirs  are  to  be 
preferred  to  the  mother  of  the 
less  remote  and  her  heirs ;  and 
(&.)  In  the  admission  of  female  mater- 
nal ancestors,  the  mother  of  the 
more  remote  male  maternal  an- 
cestor and  her  heirs  are  to  be 
preferred  to  the  mother  of  the 
less  remote  'one  and  her  heirs : 
(9.)  Failing  the  discovery  of  an  heir 
after  the  application  of  all  the 
first  eight  canons,  the  land  is  to 
descend  to  the  heir  of  the  person 
last  entitled,  although  he  was  not 
the  purchaser  thereof :  and  such 
heirs  will  of  course  have  to  be 
ascertained  by  the  renewed  appli- 
cation of  the  first  eight  canons, 
starting  only  from  a  different 
point  of  departure,  or  propositus, 

DESIGNS,   COFTBIGHT  IK:    See  title 

OOPYBIGHT. 

BE  SON  TOBT  DEMESNE.  These  are 
words  which  were  commonly  used  in  the 
replication  to  a  defendant's  plea  in  an  ac- 
tion of  trespass  quare  clausum  /regit  as 
thus:— A.  sues  B.,  B.  pleads  tliat  he  com- 
mitted the  alleged  trespass  by  the  cum- 
mand  of  X. ;  A.  replies  that  B.  did  it  de 
son  tart  demesne,  sans  ceo  que  X.  lui  com- 
mand modo  et  formd.  Since  the  cases  of 
Trevelian  v.  Fyne  (Salk.  107),  and  Cham- 
hers  V.  Donaldson  (11  East,  65).  the  alleged 
command  has  been  traversable  in  plead- 
ing; and  by  the  C.  L.  P.  Act,  1852,  a  77, 
a  plaintiff  is  at  liberty  to  traverbC  the 
whole  of  any  plea  or  subsequent  pleading 
of  the  defendant  by  a  oekebal  denial  (in 
the  form  "  The  plaintiff  takes  issue,  &c."), 
or  admitting  some  part  or  parts  thereof  to 
deny  all  the  rest,  or  to  deny  any  one  or 
more  allegations ;  so  that  the  plea  de  son 
tort  demesne,  semble,  is  now  suj^rfluous. 

DETAINEE.  This  word  was  used  in 
two  kindred  senses ;  firstly,  it  signified  the 
forcibly  keeping  another  out  of  possession 
of  lands  or  tenements,  an  injury  which  was 
not  only  of  a  civil  nature,  entitling  the 
dispossessed  party  to  damages,  but  idso  of 
a  criminal  nature,  rendering  the  dispos- 
sessor  liable  to  a  fine  to  the  king  for  his 
breach  of  the  king's  peace.  Compare  in 
Roman  law  the  Lex  Julia  de  Ft.  Secondly, 
it  signified  a  writ  which  lay  against  per- 
sons imprisoned  in  the  Marshalsea  or  the 
Fleet,  and  which  was  directed  to  the  mar^ 
shal  or  warden  (as  the  case  might  be),  and 
directed  him  to  detain  the  prisoner  in  his 
custody  until  he  should  be  lawfully  dis- 
charged therefrom.  In  this  latter  sense,  de- 
tainer is  become  obsolete,  in  consequence  of 
the  Debtors'  Act,  1869  (32  &  33  Vict.  o.  62). 
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DXTKBXINATIOV.  This  word,  as  used 
in  Law,  denotes  the  ending  or  expiration 
of  any  estate  or  interest  in  property ;  e^,, 
an  estate  during  widowhood  determines 
upon  re-marriage,  and  an  estate  during 
minority  upon  attaining  twenty-one  years 
of  age,  and  so  forth. 

BJSTiJI  UK.  An  action  which  lies  for 
the  recovery  of  goods  wrongfully  detained 
by  any  one;  e.g.,  for  a  horse  lent.  The 
judgment  in  this  action  is,  that  the  plain- 
tiff (when  successful)  do  recover  the  arti- 
cles or  their  value,  together  with  the 
damages  and  costs  found  by  the  verdict, 
and  the  costs  of  increase  (see  title  Inobease, 
Costs  op).  Prior  to  the  C.  L.  P.  Act.  1854, 
the  defendant  had  the  option  either  to 
pay  the  value  or  restore  the  goods,  but 
now,  by  s.  78  of  that  statute,  such  option 
belongs  to  the  plaintiff,  who,  upon  appli- 
cation to  the  Court  or  a  judge,  may  (at  the 
discretion  of  the  Court  or  judge)  have 
execution  for  tlie  goods  detained,  enforce- 
able by  distress.  But  Courts  of  Equity 
could  always  upon  bill  filed  order  the  de- 
livery up  of  chattels  improperly  detained, 
e.g.,  de^ls,  court  rolls;  aldo,  old  family 
pictures,  horns,  snuff-boxes,  &c.  Fellt  v. 
Read,  3  Yes.  70. 

DEVASTAYIT.  In  an  action  against 
an  executor  or  administrator,  where  the 
plaintiff  has  obtained  judgment  that  he  do 
recover  his  debt  and  costs  out  of  the  assets 
of  the  testator  (if  any),  and,  failing  these, 
do  recover  his  costs  out  of  the  executor  or 
administrator's  own  goods,  the  usual  writ 
of  execution  is  a  /S.  fa.  de  honis  testatorU ; 
but  if  tlie  sheriff  return  to  tliis  nulla  bona 
iegtatorU  nee  propriat  and  a  devastavit,  the 
plaintiff  may  forthwith  upon  tlie  return 
sue  out  VkjLfa.  de  bonis  propriis,  or  (at  his 
election)  an  eU^  or  a  ca.  sa.  against  the 
property  or  the  person  of  the  executor  or 
administrator,  in  as  full  a  manner  as  in  an 
action  against  him  in  his  own  right  A 
devastavit  is  therefore  strictly  such  a  return 
by  the  sheriff;  however,  the  word  is  com- 
monly employed  in  the  general  sense  of 
wasting  the  goods  of  the  deceased,  or  in 
Equity  in  the  sense  of  a  breach  of  trust  or 
misappropriation  of  the  assets. 

BE  VEHTBS  nrSPIOIBinK).  Where  a 
widow  is  suspected  of  feigning  her^lf 
with  child,  the  heir  may  have  a  writ  de 
ventre  inspiciendOt  to  examine  her  womb 
whether  it  be  as  feigned  or  not ;  and  in 
case  her  womb  be  as  feigned,  the  heir  may 
until  her  delivery  keep  her  under  surveil- 
lanee, 

DZVIBAyiT  7XL  VOV.  This  was  an 
issue  directed  not  unfrequently  by  the 
Court  of  Chanoeiy,  to  be  tried  before  a 
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jury  at  Common  Law;  and  a  like  issue 
may  be  tried  by  that  Court  itself  at  the 
present  day  in  a  proper  case.  The  object 
of  the  issue  is  to  ascertain  whether  or  not 
certain  properties  are  comprised  within  a 
devise  which  appears  prima  facie  not  to 
comprise  them.  A  proper  case  for  such  an 
issue  was  that  of  NeuJburgh  v.  Newburgh,  5 
Madd.364. 

DEVISE.  Tliis  word  meant  originally 
to  divide  or  distribute  property,  but  it  is 
now  used  exclusively  to  signify  the  giving 
of  real  estates  by  will,  the  testator  being 
called  the  devisor,  and  the  object  of  his 
bounty  the  devisee.  The  word  *^  devise  "  is 
properly  applicable  to  real  estate  only, 
while  the  word  **  bequeath"  is  properly  ap- 
plicable to  personid  estate  only ;  and  upon 
the  strength  of  the  word  ^*  devise  **  alone,  an 
intention  has  been  found  to  pass  real  pro- 
perty, which  nothing  else  in  the  will 
seemed  to  indicate :  see  Coard  v.  Holder- 
new,  20  Beav.  147. 

BICTXni.  Called  also  obiier  dictum,  or 
*•  remark  by  the  way,'*  is  a  remark  more  or 
less  casual  dropping  from  a  judge  with 
respect  to  the  law  in  matters  like  that  at 
the  time  before  him. 

DIES  NOH  JUBIDICnS.  A  day  on 
which  the  Courts,  for  reasons  of  religion, 
do  not  sit ;  e.g..  Good  Friday,  Sunday,  and 
the  lika  In  Roman  Law  it  is  called  dies 
nefatius.  The  days  on  which  the  Courts 
may  sit  are  called  dies  Juridici,  and  in 
Roman  Law  were  called  dies  fasti.  Vaca- 
tions are  non-court  days  for  a  very  differ- 
ent reason,  namely,  the  health  of  the 
judges,  counsellors,  and  officers. 

DIET.  A  legislative  assembly ;  e.g.,  the 
Diet  of  Frankfort. 

DIEir  ET  XOH  BBOIT  ("  God  and  my 
right  *').  This  is  the  motto  of  the  royal 
family,  and  is  said  to  have  been  first  used 
by  Richard  I.  It  signifies  that  the  sove- 
reignty is  subject  only  to  the  divine  and 
not  to  any  human  law.  But  it  is  no  pre- 
text either  for  absolutism  on  the  one  hand, 
or  for  the  subjection  of  the  State  to  the 
Churoh  on  the  other. 

BIOHITIES.  These  are  titles  of  honour; 
and  having  been  originally  annexed  to 
land,  they  are  considered  as  real  property. 
lCru.55. 

DILAFIDATIOKfl.  This  word  denotes 
generally  letting  a  house  get  into  bad 
repair,  and  is  applicable  generally  to  all 
tenants  who  are  under  a  covenant  to  repair 
(see  title  WAenrE).  But  it  is  more  pecu- 
liarly  applicable  to    the  bad  repair   of 
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eoclesmstical  residences,  the  Ecclesiastical 
liSw  enabling  a  succeeding  rector  to  bring 
an  action  for  dilapidations  against  the  exe- 
cutor or  administrator  of  his  predecessor,  or 
(if  he  should  be  still  living)  against  the 
predecessor  himself. 

BILATOBT  FLSA8:   See  tiUe  Abate- 

UENT,  PlIAB  in. 

DntECIISrO  THE  JUBT :  See  title  Jubt. 

DIBABniTT.  This  means  any  incapa- 
city either  of  acquiring  or  of  transmitting  a 
right,  or  of  resisting  a  wrong.  Such  dis- 
ability may  arise  either  from  the  act  of  the 
party,  or  from  the  act  of  his  ancestor,  or 
from  the  act  of  law,  or  from  the  act  of 
God.  (1.)  From  the  act  of  the  party, — as 
where,  after  haying  agreed  upon  the  sur- 
render of  an  old  lease  to  grant  a  new  one, 
he  grants  the  reversion  to  another,  whereby 
he  incapacitates  himself  to  grant  the  new 
lease :  (2.)  From  the  act  of  the  ancestor, — 
as  where  he  was  attainted  or  convicted  of 
treason  or  felony,  whereby  formerly  he 
rendered  his  children  incapable  of  inherit- 
ing :  (3.)  From  the  act  of  law, — as  where 
(prior  to  1870)  he  was  an  alien  bom, 
whereby,  or  in  consequence  thereof,  the 
law  struck  him  with  a  general  incapacity 
to  hold  lands :  and  (4.)  From  the^  act  of 
God, — as  where  he  is  a  lunatic  or  idiot,  and 
incapable  therefore  generally  of  contract- 
ing. 

])I8BA&  To  dei>riTe  a  barrister  per- 
manently of  the  privileges  of  his  position. 
It  is  ansdogous  to  striking  an  attorney  off 
the  rolls.  Being  an  extreme  measure,  it 
is  more  common  to  suspend  than  to  dis- 
bar. 

BIBOLAHCZB  :  See  Conyetanoes. 

DXaOOHTZNTTAVCE.  This  phrase  is 
applied  to  the  cessation  of  an  estate  or  of 
an  action.  As  applied  (1.)  to  the  cessation 
of  an  estate,  it  arises  when  he  who  hath  an 
estate  tail  maketh  a  larger  estate  of  the 
land  than  by  law  he  is  entitled  to  do,  in 
which  case  the  estate  is  good,  but  so  far 
only  as  his  estate  extends  who  made  it, 
eg.,  if  tenant  in  tail  makes  a  feoffment  in 
fee  simple,  or  for  the  life  of  the  feoffee,  or 
in  tail — all  which  are  beyond  his  power 
to  make— and  if  the  feoffee  having  entered 
(as  lawftdly  he  may)  during  the  life  of  the 
feoffor,  retains  the  possession  after  the 
death  of  the  latter,  the  injury  which  he 
does  by  such  retention  is  a  discontinuance 
of  the  legal  estate  of  the  heir  in  tail. 

As  applied  (2.)  to  the  cessation  of  an 
action,  it  is  somewhat  similar  to  a  non- 
suit; for  when  a  plaintiff  makes  a  break 
in  the  proceedings  by  not  continuing  the 
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process  reg^ularly  from  day  to  day  or  from 
time  to  time,  as  he  ought  to  do,  the  defen- 
dant is  no  longer  bound  to  attend,  but  tlie 
suit  is  discontinued,  and  the  plaintiff  must 
pay  the  defendant  his  costs  before  he  re- 
commences his  action.  However,  by  rule 
31  T.  T.  1853,  **  no  entry  or  continuances 
by  way  of  imparlance,  euria  adtuari  vuU, 
vioeoomes  non  mint  brevey  or  otherwisey  shall 
be  made  on  any  record  or  roll  whatever, 
or  in  the  pleadings."  On  the  other  hand, 
if  the  plaintiff  £id  that  he  has  miscon- 
ceived his  action,  or  that  for  some  defect  in 
the  pleadings,  or  o^er  reason,  he  is  not 
able  to  maintain  it,  he  may  either,  upon 
application  at  the  proper  office  of  the 
ODurt,  or  upon  motion  to  the  Court  itself, 
obtain  a  rule  for  leave  to  discontinue  upon 
the  terms  of  paying  the  defendant  his 
costs.  After  a  discontinuance,  a  plaintiff 
may  commence  a  new  action  for  the  same 
cause ;  and  therefore  the  Court,  in  many 
cases  of  hard  actions,  refuses  leave  to  dis- 
continue (Boucher  v.  LatDson,  Hardw.  200) ; 
as  it  also  does  after  a  peremptory  rule  for 
judgment  on  demurrer.  Turner  v.  Turner, 
1  Salk.  179. 

BISOOTEBT.  By  the  Conmion  Law, 
neither  party  to  an  action  was  required  to 
make  discovery  to  the  other  of  any  docu- 
ments or  circumstances  which  might  be 
useful  in  evidence;  and  an  application 
required  to  be  made  to  the  0>urt  of  Chan- 
cery, which  would  in  certain  oases,  upon 
a  BILL  OP  DI600VEBT  being  filed,  decree 
that  the  defendant  thereto  should  make  a 
particular  discovery  to  the  plaintiff.  But, 
at  the  present  day,  bills  of  discovery  are 
become  unnecessary ;  for,  in  the  Court  of 
Chancery,  discovery  of  documents  may  be 
obtained  under  the  Jurisdiction  Act  1852, 
by  summons  at  Chambers ;  and,  unaer  the 
stats.  14  &  15  Vict.  c.  99,  and  17  &  18  Vict. 
c.  125,  discovery  may  now  also  be  had  at 
law.  There  are  also  numerous  particular 
provisions  in  those  statutes  reganiing  dis- 
covery by  means  of  interrogatories. 
See  title  Imtkbbooatobiss. 

DIBEHTAimrO  ASSUSAHCS.  By  the 
Stat.  3  &  4  Will.  4,  c.  74,  which  abolished 
the  ancient  Fines  and  Recoveries,  whereby 
formerly  (amongst  other  things)  an  estate 
tail  might  be  barred,  there  was  substituted 
a  new  assurance,  called  a  disentailing 
assurance,  which  was  calculated  to  produce 
the  same  effect.  By  this  assurance,  which 
is  in  the  form  of  a  simple  indenture,  but 
which  requires  to  be  enrolled  within  six 
months  of  its  execution  in  the  Court  of 
Chancery,  the  tenant  in  tail  (with  or  without 
the  consent  of  the  protector,  tee  that  title, 
when  there  is  any  such)  conveys  the  lands 
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to  a  middle  man  (or  man  of  straw),  to  the 
use  of  himself,  the  tenant  in  tail,  his  heirs 
and  assigns,  by  which  means,  and  under 
the  Statute  of  Uses,  he  instantly  emerges 
a  legal  tenant  in  fee  simple.  It  is  usual 
(but  not  apparently  necessary)  to  add,  that 
the  object  of  the  assurance  is  to  dock  and 
bnr  tlie  entail  and  all  remainders,  &c. 
Where  there  is  a  protector,  and  he  refuses 
to  concur,  the  disentailing  deed  has  the 
effect  of  a  fine  only,  but  otherwise  it  has 
tiie  effect  of  a  common  recovery  {see  these 
two  titles). 

BISFBAKGEISE .  To  deprive  of  certain 
privileges,  freedoms,  or  franchises. 

See  title  Enfranchise,  which  is  the 
opposite. 

BISHONOUB,  NOTICE  07:  See  tiUe 
Bill  of  Exchanob. 

BIBFAXrFEB.  When  a  poor  person  has 
been  admitted  to  sue  in  formd  pauperiSj 
and  through  the  subsequent  acquisition  of 
property  or  any  other  suflScient  cause  it  is 
proper  that  he  should  be  deprived  of  the 
privilege  of  suing  in  that  quality,  then  he 
is  deprived  of  the  privilege  accordingly; 
in  other  words,  he  is  dispaupered. 

BISFEiraiKG  POWER.  The  early  En- 
glish sovereigns,  in  imitation  of  the  Popes 
of  Rome,  had  assumed  to  dispense  with  the 
laws  by  issuing  proclamations  and  making 
grants  **non  obiriante  any  particular  law 
to  the  contrary."  This  assumption  was 
odious  to  the  Common  Law.  Thus,  in  the 
reign  of  Henry  lU.,  in  a  suit  between  the 
Bishop  of  Carlisle  and  a  certain  baron,  the 
king  naving  resorted  to  his  dispensing 
power  in  favour  of  the  bishop,  ana  after- 
wards in  favour  of  the  baron,  the  chief 
justiciary  complained  of  the  introduction 
of  ecclesiastical  maxims  into  the  Civil 
Courts;  and  in  the  same  reign,  the  king 
having  referred  to  the  practice  of  the  popes 
in  vindication  of  his  use  of  the  clause  non 
obstante^  the  Master  of  the  Hospitallers  ex- 
claimed, *'God  forbid  that  your  majesty 
should  utter  such  a  graceless  speech.' 

The  practice,  notwithstanding,  continued 
to  be  exercised,  and  in  some  reigns  more 
extensively  than  in  others.  In  particular 
the  exercise  of  the  power  by  Bichard  II.  is 
said  to  have  been  such  as  to  set  asidb  the 
very  principles  of  the  statutes  dispensed 
from;  but  the  more  usual  practice  was 
to  dispense  in  particular  cases  only  of  an 
exceptional  character.  It  was  the  opinion 
of  Lord  Coke  (Case  of  Non  Obstante,  12 
Uep.  30)  that  no  Act  of  Parliament  could 
bind  the  king  from  any  prerogative  that 
was  inseparable  from  his  person,  so  as  that 
he  might  not  dispense  with  the  statute  by 
non  obaiante.     But  the  true  nature  and 
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limits  of  the  king's  right  of  dispensing 
with  statutes  was  not  fully  understood  until 
the  case  of  Thonuu  v.  SoweU,  decided  in 
1666,  and  reported  in  Yaughan.  The 
plaintiff  in  that  case  was  a  common  in* 
former,  who  brought  his  qui  lam  action 
agaiiiAt  the  defendant  (n  vintner)  to  recover 
his  share  of  a  penalty  under  the  stat. 
7  Edw.  6,  c.  5,  incurred  by  the  defendant 
in  selling  wine  by  retail  without  a  licence, 
in  the  county  of  Middlesex.  It  was  found, 
on  special  verdict,  that  James  I.,  who  in- 
corporated the  Company  of  Vintners  in  the 
City  of  Loudon,  had  given  them  licence  in 
the  letters  patent  of  their  incorporation  to 
sell  wine  by  retail  or  in  gross  withiu  the 
city  and  its  suburbs,  *^non  obstante  the 
statute  of  Edw.  YI."  The  judgment  given 
was  to  the  effect  tbit  the  king  was  able  to 
dispense  in  some  cases  and  not  in  others, 
and  that  the  distinction  between  the  two 
classes  of  cases  did  not  depend  (as  had  at 
one  time  been  said)  upon  whether  the  act 
prohibited  by  the  statute  was  nmlum  in  se 
or  malum  prohibitum  only,  but  that  it  de- 
pended upon  whether  the  king  himself  was 
the  onl^  person  affected  by  it  or  whether 
his  subjects  also  were  affected  by  it.  He 
could  dispense  with  his  own  privileges,  but 
not  with  his  subjects'  rights. 

Clearly,  therefore,  the  practice  or  pri- 
vilege of  dispensing  was  considered  as 
being  not  in  itself  wrong,  but  only  wrong 
in  the  abuse  of  it.  Such  abuse  was  ogain 
illustrated  in  1685,  in  the  case  of  Godden 
V.  Hales,  James  II.  having  in  that  case* 
dispensed  with  the  Test  Act  in  favour  of 
the  defendant  upon  his  appointment  to  a 
military  office,  and  in  express  finud.  not 
only  of  the  Test  Act  itself,  but  also  of  suc- 
cessive resolutions  of  parliament  confirma- 
tory of  the  Act.  In  the  Bill  of  Rights 
(1  W.  &  M.  sess.  2,  c.  2),  it  is  accordingly 
declared,  with  reference  evidently  to 
James  II.,  that  the  dispensing  power  as  of 
laie  exercised  was  illegal,  thus  indicating 
at  once  the  legitimate  use  and  the  illegal 
abuse  of  that  prerogative.  In  the  recent 
Case  of  Eton  College,  1815,  it  was  held  that 
a  dispensation  of  Elizabeth  granted  to  tho 
fellows  of  Eton  College  to  hold  ecclehiastictil 
preferment  together  with  their  fellowships, 
notwithstanding  a  statute  of  Henry  Yl. 
to  the  contrary,  was  a  legitimate  exercise 
of  tho  dispensing  power. 

DISSEISIN.  When  one  man  invades 
the  possession  of  another,  and  by  force  or 
surprise  turns  him  out  of  the  occupation  of 
his  lands,  this  is  termed  a  disseisin,  being 
a  deprivation  of  that  actual  seisin  or  cor- 
poral possession  of  the  freehold  which  the 
tenant  before  enjoyed.  In  other  words,  a 
disseisin  is  said  to  be  when  one  enters 
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inteading  to  usurp  the  poflsession,  and  to 
ou8t  another  from  the  freehold.  There- 
furu  quKrendum  est  a  judiee  gtio  animo  he 
entered.  To  constitute  an  entry  a  dis- 
seisin, there  must  be  an  ouster  of  the 
freehold,  either,  first,  by  taking  the  profits ; 
or,  secondly,  by  claiming  the  inheritance 
(I  Cruise,  60).  He  who  so  eoturs  and  puts 
a  party  out  of  possession  of  tlie  freehold  is 
termed  the  disseisor.    Litt.  279. 

BISSEHTBBS.  The  stat.  1  WilL  &  M. 
sess.  l,c.  18  (Toleration  Act),  s.  4,  exempted 
persons  taking  the  oaths  and  subscribing 
the  declaration  therein  mentioned  from 
all  prosecutions  in  the  Ecclesiastical  Courts 
for  nonconformity ;  and  it  was  held  in 
Barnes  v.  Shore  (8  Q.  B.  (HOY  that  this  pro- 
vision extended  not  only  to  lay  persons,  but 
to  clergymen  who,  after  being  ordaiucd, 
didseuted  from  the  Church.  For  disturb- 
ing a  Dlsseutiu;;  congn-g  itiou  each  of- 
fender is  liable  to  a  penalty  of  £20.  A 
Jewish  synagogue  is  not  at  the  present  day 
an  illegal  ebtablishmeut.  Israel  v.  Sim- 
mrm«,  2  Stark.  856. 

Dissenters,  in  respect  of  their  religious 
worship  have  as  full  a  right  as  Churchmen 
to  the  protection  of  the  Courts  {Rex  v. 
Wi-oughion,  3  Burr.  1683) :  and  a  manda- 
mus will  lie  to  register  and  certify  a  dis- 
senting meeting-house  (Hex  v.  Derby 
(Jtutires),  4  Burr.  1991);  also  to  compel 
the  trustees  of  a  meeting  liouse  to  admit  a 
Dissenting  teacher.  Bex  v.  Barker,  3  Burr. 
1265. 

BISSOLUTIOK  :  See  titles  Pabt.tamknt  ; 
Pabtnebship. 

BISTAFCX.  Is  to  be  measured  in  a 
straight  line  as  the  crow  flics  (Lake  y.  But- 
ler, 5  El.  &  Bl.  92).  And  where  the  trustees 
of  a  turnpike  road  were  prohibited  by  a 
local  Act  of  Parliament  from  erecting  any 
toll-gate  within  three  miles  of  Bargate  in 
the  town  of  Soutliampton,  it  was  held  that 
the  distance  was  to  be  measured  by  a 
straight  line  and  not  by  the  road  (Jewell  y. 
Stead,  6  El.  &  Bl.  850).  See  also  Duignan 
v.  Walker,  1  Johns.  446  (an  injunction 
case). 

DISTBE8S.      A  power  of  distress  may 
belong  to  a  landlord  either  in  virtue  of  ex- 
press words  conferring  it,  or  in  virtue  of  the 
general  law.  In  the  latter  case,  the  follow- 
ing are  the   requisites  to  the  power  of 
distress : — 
(1.)  There  must  be  an  actual  demise, 
and  not  a  mere  agreement  for  a 
lease; 
(2.)  The  rent  must  be  certain ; 
(8.)  The  rent  must  be  in  arrcar,  but  in 
the  case  of  rents  payable  in  ad- 
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vance,  these  arc  held  to  be  in 
arrear  instantly  upon  the  com- 
mencement of  the  period  for  which 
they  are  payable  (Buckley  v.  Ihy- 
lor,  2  T.  B.  600) ;  and 
(4.)  The  distrainor  must  have  the  rever- 
sion   in  him,  either  an    actual 
reversion  or  (at  the  least)  a  re- 
version by  estoppel.    Morion  v. 
Woods,  L.  R.  3  Q.  B.  668. 
With  reference  to  the  tldngs  that  are 
liable  to  be  distrained,  generally  speaking, 
all  moveable  cbattels(whether  the  property 
of  tlie  teuunt  or  of  a  stranger)  wliich  are 
upon  the  demised  promises  at  the  time 
when  the  d istress  is  made  are  liable.     2  W . 
&  M.,  sess.  1,  c.  5, 8.  3. 

With  reference  to  the  things  that  are  not 
liable  to  be  distrained,  the  following  classes 
of  things  are  not  liable : 
(1.)  Fixtures,  sed  qusere ; 
(2.)  Title  deeds ; 

(8.)  Things  delivered  to  a  person  exer- 
cising a  public  trade  to  be  managed 
in  the  way  of  his  trade ; 
(4.)  Animals  ferm  naiurm ; 
(5.)  Things  in  actual  use ; 
(6.)  Perisliable  goods ; 
(7.)  Goods  in  cutitody  of  the  law ; 
(8.)  Crops  or  produce  sold  by  sheriff, 
subject  to  an  agreement  to  con- 
sume same  on  Lmd ; 
(9.)  Frames,   looms,  &c.,  entrusted   to 
workmen ; 
(10.)  Goods  of  an  ambassador;  and 
(11.)  Effects  of  a  company  being  wound 

up. 
And  the  following  classes  of  things  are 
conditionally  privileged  from  being  taken 
in  distress : — 
(1.)  Implements  of  trade  not  in  actual 

use;  and 
(2.)  Cattle  and  sheep. 
The  distress  must  be  made,  as  a  general 
rule,  on  the  premises  demised,  subject,  how- 
ever, to  the  following  exceptions  : — 
(I.)  Cattle  or  stock  of  the  tenant  feeding 
or  being  on  a  common  appendant 
or  appurtenant  or  otherwise  bo- 
longing  to  the  demised  premises ; 
(2.)  Cattle  seen  driven  off  demised  pre- 
mises on  purpose  to  defeat  dis- 
tress; and 
(3.)  Goods  fraudulently  removed  from 
the  demised  premises. 

DI8TBE8S  IHiriNITJS.  In  the  case  of 
a  distress  for  fealty  or  suit  of  Court,  no  dis- 
tress can  be  unreasonable,  immoderate,  or 
too  large ;  for  this  is  tlje  only  remedy  to 
which  the  party  aggrieved  is  entitled,  and 
therefore  it  ought  to  be  such  as  is  sufll- 
oiently  compulsory ;  and  let  it  bo  of  what 
vsdue  it  may,  there  is  no  harm  done,  espe- 
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dally  as  it  cannot  be  sold  or  made  away 
with,  but  must  be  restored  immediately 
on  satisf'aotion  made.  A  distress  of  this 
nature,  that  has  no  bounds  with  regard  to 
its  quantity,  and  which  may  be  repeated 
from  time  to  time,  until  the  stubbornness 
of  the  party  is  conquered,  is  called  a  dis- 
tress infinite.  For  some  other  purposes,  as 
in  summoning  jurors  and  the  like,  a  dis- 
tress infinite  used  also  to  be  allowed. 

BISTRIKOAS.  A  writ  of  distringas  may 
be  put  upon  stock  or  moneys  in  the  Bunk 
of  England,  and  its  effect  is  exactly  that  of 
a  stop-order  on  a  fund  in  Chancery  {see 
title  Stop-Order).  Formerly,  a  writ  bear- 
ing this  name  used  to  be  directed  to  the 
sheriff,  commanding  him  to  distrain  upon 
the  goods  and  chattels  of  a  defendant,  in 
order  to  compel  his  appearance  to  a  writ  of 
summons.  This  distringas,  however,  was 
only  granted  when  the  person  requiring 
the  same  had  shewn  by  affidavit  to  the 
satisfaction  of  the  Court  out  of  which  the 
writ  of  summons  issued,  that  the  defendant 
had  not  been  personidly  served  with  the 
writ  of  summons,  and  had  not,  according 
to  the  exigency  thereof,  appeared  to  the 
action,  and  could  not  be  compelled  so  to 
do  without  some  more  efficacious  process 
(1  Arch.  Prac.  202).  The  writ  in  this 
second  use  of  it  was  abolished  by  the 
C.  L.  P.  Act,  1852. 

BISTBIHOAS  JTJBATOSSB.  A  writ 
directed  to  the  sheriff  peremptorily  com- 
manding him  to  compel  the  appearance  of 
jurors  in  Court  on  a  certain  day  therein 
appointed.  This  writ  also  has  been  abo- 
lished by  the  C.  L.  P.  Act,  1852.  1  Arch. 
Prao.  365. 

BISTUBBAHCE.  A  species  of  injury  to 
real  property,  commonly  consisting  of  a 
wrong  done  to  some  incorporeal  heredita- 
ment by  hindering  or  disquieting  the 
owners  in  their  regular  and  lawful  enjoy- 
ment of  it  There  were  five  principal 
varieties  of  this  injury,  viz. :  (1.)  Disturb- 
ance of  franchise ;  (2.)  Disturbance  of  com- 
mon ;  (3.)  Disturbance  of  ways  ;  (4.)  Dis- 
turbance of  tenure ;  and  (5.)  Disturbance 
of  patronage.    Finoh,  187. 

DIYOBCE  (divortiwn).  The  separation 
of  husband  and  wife  by  the  operation  of  the 
law.  There  were  two  kinds  of  divorce,  the 
one  total,  the  other  partial ;  the  one  a  vin- 
culo matrimonii^  the  other  merely  a  mensd 
et  ifioro.  The  total  divorce,  a  vinculo  matri- 
monii, used  to  be  only  for  some  canonical 
cause  of  impediment  existing  before  the 
marriage,  e.g.,  consanguinity,  and  not  for 
any  impediment  that  was  supervenient,  or 
arising  afterwards,  as  may  be  the  case  in 
affinity  or  corporeal  imbecility.    In  these 
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cases  of  a  total  divorce,  the  marriage  used  to 
be  declared  null,  as  having  been  absolutely 
unlawful  ab  initio ;  and  the  parties  were 
therefore  separated  pro  salute  animarum ; 
for  which  reason  no  such  divorce  could  be 
obtained  but  during  the  life  of  the  parties. 
In  these  divorces  the  wife,  it  was  said,  should 
receive  all  again  that  she  brought  with 
her,  because  the  nullity  of  the  marriage 
arose  through  some  impediment,  and  the 
goods  of  the  wife  were  given  for  her  ad- 
vancement in  marriage  which  was  now 
found  never  to  have  existed.  (Dyer,  62). 
But  at  the  present  day  a  divorce  a  vinculo 
matrimonii  may  be  obtained  for  a  cause 
that  is  supervenient ;  thus,  a  husband  may 
obtain  it  on  account  of  his  wife's  adultery, 
and  a  wife  may  obtain  it  on  account  of  her 
husband's  adultery,  coupled  with  cruelty 
or  desertion  on  his  part ;  and  such  divorces 
are  not  unfrequently  granted  under  the 
provisions  of  the  Act  21  &  22  Vict  c.  77, 
without  the  necessity  (which  for  some  time 
existed)  of  obtaining  a  special  statute  for 
the  purpose.  This  divorce  enables  the  par- 
ties to  marry  again,  and  to  do  all  other 
acts  as  if  they  had  never  been  married. 
Divorce  a  mensd  et  thoro  used  to  be  granted 
when  the  marriage  was  just  and  lawful  ab 
initioy  and  therefore  the  law  was  tender  of 
dissolving  it:  but  for  some  supervenient 
cause  it  might  become  improper  or  impos- 
sible for  the  parties  to  live  together,  e.g.,  la 
case  of  intolerable  ill-temper,  or  adultery 
in  either  of  the  parties.  But  at  the  present 
day  there  is  no  divorce  h  mensd  et  thoro,  but 
either  a  total  divorce  a  virumlo  matrimonii 
for  the  causes  mentioned  above,  or  else  a 
judicial  separation  for  causes  that  are  in- 
sufficient to  justify  a  total  divorce,  e.g., 
cruelty  or  incompatibility  of  temper,  being 
extreme.  Parties  separated  in  this  manner 
cannot  afterwards  marry  again,  until,  at  any 
rate,  the  one  party  is  dead,  when  the  other 
may  lawfully  marry  again. 
See  also  title  Aliuony. 

DOCKET,  STBIKDrG  A.  A  phrase  that 
was  formerly  used  in  the  practice  of  bank- 
ruptcy. It  referred  to  the  entry  of  certain 
papers  at  the  bankrupt  office,  preliminary 
to  the  prosecution  of  the  fiat  against  a 
trader  who  had  become  bankrupt.  These 
papers  consisted  of  the  affidavit,  the  bond, 
and  the  petition  of  the  petitioning  creditor ; 
and  their  object  was  to  obtain  from  the 
Lord  Chancellor  his  fiat,  authorizing  the 
petitioner  to  prosecute  his  complaint 
against  the  bankrupt,  either  in  Her  Ma- 
jesty's Court  of  Bankruptcy  in  London,  or 
m  one  of  the  district  Courts  of  Bankruptcy 
in  the  country.  The  affidavit  had  to  bie 
left  at  the  office  of  the  Secretary  of  Bank- 
rupts, who  used  to  make  an  entry  in  the 
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DOCKET,  8TRUUM0  K— continued. 

"docket  book/'  and  this  seems  to  haTe 
been  what  was  technically  termed  strik- 
ing a  docket.  The  bond  formerly  entered 
into  by  the  petitioner  was  by  the  statnte 
5  &  6  Vict.  o.  122,  no  longer  required ;  but 
upon  the  affidavit  being  left  at  the  office, 
t)ie  clerk  prepared  the  petition,  annexed 
the  affidavit  to  it,  and  thereupon  obtained 
the  Lord  Chancellor's  fiat.  The  modem 
equivalent  seems  to  be  putting  the  petition 
in  bankruptcy  upon  the  files  of  the  Court, 
no  fiat  of  the  Lord  Chancellor  being  now 
required  in  order  to  prosecute  the  bank- 
ruptcy.   See  Bankruptcy  Act,  1869. 

DO0B.  The  stat.  SO  &  81  Vict.  c.  5, 
lias  imposed  a  tax  on  dogs.  It  seems  that 
the  owner  of  a  dog  is  liable  for  damage 
done  by  it  to  cattle  or  sheep,  without 

Sroof  of  his  scienter  of  the  nature  of  the 
og,  but  that  he  is  not  liable  without  such 
proof  for  damage  done  to  human  beingu. 
The  Stat.  34  &  35  Vict.  c.  56,  provides  for 
the  detention  of  stray  dogs,  and  for  the 
slaughter  of  such  as  are  dangerous. 

DOLE.  This  word  is  derived  from  the 
Saxon  delany  to  divide,  and  denotes  a  part  or 
portion  of  a  meadow  which  is  divided ;  and 
the  word  still  retains  the  meaning  of  di- 
vide, e.g.y  to  dole  out  alms  is  to  divide  or 
distribute  alms. 

DOME,  or  DOOK  This  is  literaUy  a 
judgment,  and  obtained  at  first  a  neutral 
meaning;  e.g.^  in  the  Black  Book  of  Here- 
ford, fo.  46,  this  phrase  occurs, — '^  So  help 
me  Gkxl  at  his  holy  dome," — meaning  at 
the  day  of  last  judgment.  But  the  word 
has  more  recently  acquired  the  meaning  of 
condemnation. 

DOXE-BOOK.  A  book  of  judgments 
(dooms,  domes).  The  book  thus  called 
was  compiled  during  the  time  of  Alired 
the  Great,  and  is  said  to  have  been  extant 
so  late  as  the  reign  of  Edward  lY.,  after 
which  it  was  lost.  It  is  generally  assumed 
to  have  contained  the  principal  rules  of  the 
GoDomon  Law  (so  far  as  these  rules  were 
then  developed),  together  with  the  then 
penalties  for  mudemeanors,  and  the  then 
forms  of  judicial  proceedings. 

D0XE8DAT-B00K.  The  book  thus 
called  was  compiled  in  the  reign  and  by 
the  direction  of  William  I.,  conunonly 
called  the  Conqueror,  and  is  one  of  the 
many  works  of  permanent  utility  of  that 
sovereign.  It  was  in  two  volumes,  and 
contained  the  details  of  a  great  survejr  of 
the  kingdom,  throughout  all  its  oounties, 
five  men  in  each  county  (called  justices) 
having  been  assigned  in  1081  for  the  pur- 
pose of  collecting  the  necessary  statistics, 
and  having   completed   their    statement 


DOXESDAT-BOOK-Hxm/tnutid. 

thereof  in  1086,  when  the  whole  returns 
were  thrown  together  and  formed  the  two 
volumes  of  Domesday  Book. 

This  work  is  an  authority  upon  certain 
points  of  real  property  law ;  e.  g.,  upon  the 
question  whetner  lands  of  copyhold  tenure 
are  or  are  not  of  that  peculiar  species  of 
copyhold  which  is  called  Ancient  Demesne : 
see  that  title. 

DOMICIIE.  Is  the  place  at  which  a 
person  has  his  principal  residence,  and 
that  is  generally  construed  to  be  the  place 
at  which  he  usually  keeps  his  wife  and 
family  (or  household  gods,  vbi  lar  et  pe- 
nates).  In  the  case  of  infants  and  married 
women,  their  domicile  is  that  of  their 
parents  or  husband.  A  domicile  may  be 
either  original  or  acquired.  The  original 
domicile  {domicUium  originis)  is  that  at 
which  the  parents  of  the  person  are  domi- 
ciled at  the  time  of  his  birth,  and  usually 
agrees  (under  English  law)  with  his  nation- 
ality. To  acquire  another  domicile,  the 
rule  of  law  is  that  both  the  animus  (or 
intention  to  ac<^uire  it)  and  the  factum  (or 
actual  acquisition  of  it)  must  combine. 
Now  the  acquisition  of  a  new  domicile  is 
only  complete  when  the  former  domicile  is 
definitivdy  abandoned,  and  an  actual  re- 
moval is  made  to  the  place  of  the  acquired 
domicile.  Bat  for  the  re-acquisition  of  the 
original  domicile,  the  definitive  abandon- 
ment of  the  acquired  domicile  when  fol- 
lowed up,  or  rather  when  evidenced,  bv  one 
step  towards  a  return  to  the  original  domi- 
cile, is  sufficient. 

The  law  of  a  man's  domicile  for  the  time 
being  (whether  original  or  acquired)  deter- 
mines all  his  personal  capacities  and  in- 
capacities; ana  to  that  extent  it  often 
controls  the  operation  of  the  Lex  loci  situs 
(see  that  title),  although  not  also  the 
operation  of  the  Lex  loci  rei  sitx  (see  that 
title).  Further,  the  Lex  Domicilii  also 
regulates  the  distribution  of  his  personal 
estete  in  case  of  his  death  intestate.  See 
Story  on  Oonfiict  of  Laws;  Westlake's 
Private  International  Law. 

DOmKAKT  TENEKEHT.      In  the  law 
of  easements,  the  tenement  whose  owner 
as  such  enjoys  an  easement  over  an  adjoin- 
ing tenement  is  called  by  this  name. 
See  title  Easemkmtb. 

DONATION.  In  French  law,  every  do- 
nation in  order  to  bo  complete  must  be 
assented  to  by  the  donee,  and  if  a  married 
woman,  with  the  consent  of  her  husband. 
Immediately  upon  such  assent  being 
given,  the  gift  is  complete  (just  as  in  Ro- 
man Law)  without  any  traditio;  for  a 
necessity  is  laid  on  the  donor  or  his  heirs 
to  make  traditio.     In  this  respect,  the 
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DOKATIOV— ronftntied. 

Englisli  law  differs  from  both,  holding:  that 
not  only  is  assent  on  the  part  of  the  donee 
necessary,  but  also  delivery  of  the  thing 
given.  In  French  law  such  gifts  are  irre- 
vocable, excepting  for  one  of  three  causes, — 
(1.)  The  non-performance  of  conditions 
when  there  ore  any  such ;  (2.)  The  ingra- 
X  itude  of  the  donee  ;  or  (3.)  The  subsequent 
bii-tli  of  offspring. 

DOVAnO  M0BTI8  CAUsl.  Is  a  gift 
made  in  contemplation  of  death,  and  taking 
absolute  effect  upon  the  death.  The  great 
essential  to  it  is  a  delivery  actual  or  con- 
structive of  the  thing  given  :  and  provided 
that  requisite  is  observed,  there  is  nothing 
which  may  not  be  the  subject  of  such  a 
gift,  excepting  a  cheque  (inasmuch  as  the 
authority  to  pay  that  is  revoked  upon  the 
death),  and  excepting  perhaps  real  pro- 
perty (inasmuch  as  the  law  prescribes  par- 
ticular formalities  for  the  conveyance  of 
such).  There  may,  however,  be  a  donatio 
mortis  causa  of  a  mortgage  debt  charged  on 
real  property ;  and  such  gill  is  made  by  a 
delivery  of  the  mortgage  deeds. 

DOBMAST  PABTKEB.  A  sleeping 
partner. 

See  title  Pabtnebship. 

DOTE  ASSIOKAVDA.  The  writ  thus 
described  lay  for  a  widow  whose  husband 
held  of  the  king  in  chief,  and  was  issued  to 
the  escheators  upon  the  widow's  making 
oath  in  Chancery  not  to  marry  without  the 
king's  leave.  Such  widows  were  called 
the  king's  widows. 

DOTE  UNDE  NIHIL  HABET.  The 
writ  thus  described  lay  for  a  widow  against 
a  purchaser  of  the  lands  from  her  husband. 

DOITBLE  COSTS.  Under  the  statute, 
5  &  6  Vict  c.  97,  all  previous  Acts  of 
Parliament  (whether  public  or  private) 
which  awarded  double  or  treble  costs  are 
repealed,  and  party  and  party  costs  only,  or 
reasonable  costs  upon  taxation  only,  are 
to  be  given,  when  given  at  all. 

DOUBLE  FLEA.  The  plea  thus  de- 
described  is  faulty  on  the  ground  of 
duplicity.  Duplicitv  in  pleading  is  a  fault 
which  may  arise  eitner  in  the  declaration 
or  in  any  subsequent  pleading,  and  signi- 
fies the  allegation  of  several  distinct 
matters  in  support  of,  or  in  answer  to,  a 
single  demand,  any  one  of  which  matters 
would  be  sufficient  of  itself  to  support  the 
demand,  or  to  answer  it.  Leave  to  plead 
several  pleas  may,  however,  be  obtained 
under  the  G.  L.  P.  Act,  1852,  s.  81.  The 
fault  of  duplicity  used  formerly  to  be  taken 
advantage  of  by  special  demurrer;  but 
since  the  G.  L.  P.  Act,  1852,  it  is  now  to  be 


DOTTBLE  TLEK— continued. 
met  by  application  in  a  summary  way 
under  s.  52  of  that  Act,  to  amend  or  strike 
out  the  laulty  pleading. 

DOWAOEB.  A  widow  who  is  endowed, 
or  who  has  a  jointure  in  lieu  of  dower,  is 
thus  describea;  but  in  common  practice 
the  word  is  confined  to  the  widows  of 
princes,  dukes,  and  other  like  persons  only. 

DOWEB.  Is  the  right  of  a  widow 
during  the  residue  of  her  life  to  one-third 
part  of  the  lands  late  of  her  deceased  hus- 
band. 

(1.)  In  the  case  of  widows  who  were 
married  before  the  1st  of  January,  1834, 
the  right  to  dower  attached  to  all  lands  of 
which  the  husband  was  solely  seised  for 
an  estate  of  inheritance,  and,  having  once 
attached,  the  right  was  not  capable  of 
being  barred  or  defeated  excepting  by  a 
fine  in  which  the  wife  joined.  In  the 
absence  of  a  fine,  it  attached  upon  the 
lands  even  when  in  the  hands  of  a  pur- 
chaser. It  was  not  necessary  that  she 
should  have  any  issue  actually  born.  To 
exclude  her  dower  from  attaching  at  all 
was  therefore  the  great  object  of  every 
purchaser  of  land ;  and  two  methods  were 
in  common  use,  called  respectively  the  old 
method  and  the  modern  method  of  barring 
dower.  Under  the  old  method,  the  lands 
were  conveyed  to  the  grantee  and  his  heirs, 
to  the  use  of  the  grantee  and  a  trustee  and 
the  heirs  of  the  grantee,  with  a  declaration 
that 'the  estate  of  the  trustee  \Kas  in  trust 
only  for  the  grantee  and  his  heirs.  Under 
the  modem  method,  a  general  power  of 
appointment  was  in  the  first  place  given  to 
the  grantee,  and  subject  thereto  to  the 
grantee  for  his  life,  with  remainder  to  a 
trustee  and  his  heirs  during  the  pur- 
chaser's life,  with  an  ultimate  remainder 
to  the  heirs  and  assigns  of  the  purchaser 
for  ever. 

(2.)  In  the  case  of  widows  who  have 
been  married  since  the  1st  of  January, 
1834,  the  right  of  dower  attaches  to  all 
lands  of  which  the  husband  is  solely 
seised,  or  even  equitably  possessed,  for  an 
estate  of  inheritance ;  but  although  it  may 
have  once  attached,  the  right  is  of  the 
most  fragile  sort,  being  defeated  by  any 
declaration  in  the  will  of  the  husband,  or 
by  his  devise  of  the  lands,  or  by  his  alien- 
ation of  them  during  his  life,  and  even,  jvro 
tanto,  by  his  debts.  And  it  is  not  infre- 
quent to  exclude  it  from  attaching  even 
from  the  first,  by  inserting  a  declaration  to 
that  effect  in  the  deed  of  grant,  which  is 
also  now  effectual  to  defeat  the  vndow's 
right 

DOWBT.  This  is  the  proper  name  for 
the  property  which  the  wuo  brings  to  her 


A  NEW  LAW  DICTION AB7. 


125 


DOWBT — cordinued, 
husband  upon  her  marriage  with  him,  and, 
like  the  do8  of  Koman  Law  is  distinguished 
from  the  dower  (or  jointure  in  lieu  thereoO> 
which  corresponds  to  the  donatio  propter 
nuptias  of  Roman  law.  The  wife's  dowry 
is  often  called  her  maritagium  in  the  old 
statutes. 

BBOIT.  This  word  signifies  right. 
Droit-droit  signifies,  therefore,  a  right 
upon  a  right,  or  a  double  right,  and  was 
used  to  denote  the  title  of  one  in  whom 
the  right  of  possession  and  the  right  of 
property  were  combined.  The  phrase 
droitural  was  used  of  actions  which  were 
brought  upon  a  «^it  of  right,  as  dis- 
tinguitthcd  from  that  other  group  of  actions 
called  possessory,  which  were  brought  upon 
the  fact  of,  or  right  to,  the  possession 
merely. 

DBOITS  CIV1L8.  In  French  Law,  de- 
note private  rights,  and  the  exercise  of 
which  is  independent  of  the  status  (^qucUUe) 
of  citizen.  Foreigners  enjoy  them,  and 
the  extent  of  that  enjoyment  is  determined 
by  the  principle  of  reciprocity.  Conversely, 
foreigners,  although  not  resident  in  France, 
may  be  sued  on  contracts  made  by  them 
in  France,  and  (unless  possessed  of  suffi- 
cient real  property  in  France)  are  obliged 
to  give  security.  This  provision  meets 
such  a  case,  semMe^  as  that  of  Leroux  v. 
Brown,  12  0.  B.  801. 

DBUHKENKESS.  Where  total,  is  a 
qualified  incapacity  for  contracting;  and 
where  the  drunkenness,  being  partial,  is 
caused  by  the  other  contractiug  party  to 
tlie  fraud  of  the  intoxicated  person,  then 
it  is  also  a  ground  for  avoiding  the  con- 
tract And  with  reference  to  crime,  habi- 
tual drunkards  are  placed  under  police 
supervision ;  and  persons  committing  any 
crime  while  in  a  stite  of  temporarv  drun- 
kenness are  not  excused  thereby,  but  the 
circumstance  at  the  very  most  goes  only  in 
extenuation  of  the  offence.  1  Hawk.  c.  1, 
8. 6 ;  Arch.  Crim.  PI.  18. 

DUCGBS  TECTJH.  When  a  person,  who 
is  not  a  party  to  an  action  or  suit,  has  in 
his  possession  any  written  instrument 
which  is  capable  of  being  used  as  evidence 
at  the  trial  or  hearing,  he  is  brought  before 
the  Court  upon  a  subncsna  duces  tecum, 
which  is  a  writ  commanding  him  to  appear 
at  the  trial  and  bring  the  instrument  tdth 
him.  And,  notwithstanding  he  may  have 
some  good  reason  for  not  producing  it,  still 
he  must  obey  the  writ  in  the  first  instance, 
not  himself  judging,  but  leaving  the  Court 
to  judge,  of  the  sufficiency  of  his  reason 
for  tiic  non-production. 


DXrCET  00T7BT  OF  LAHCA8TXB :  See 

title  Chancellob. 

DTTM  TUIT  INFBA  iBTATEM.  This 
was  a  writ  which  lay  for  the  recovery  of 
lands  which  a  man  liad  alienated  while 
under  age.  The  writ  lay  also  for  the  heir 
of  the  infant  alienor. 

pUM  TUIT  nr  FBI80FA.  This  was  a 
writ  which  lay  for  the  recovery  of  lands 
which  a  man  had  alienated  while  in  prison 
or  under  duress. 

BUM    FUIT    VOF    OOKPOS    MENTIS. 

This  was  a  writ  which  lay  for  the  recovery 
of  lands  which  a  man  had  alienated  while 
insane. 

DUPLICATE.  Any  copy  or  transcript 
of  a  deed  or  writing  is  called  a  duplicate. 

DURESS.  Is  of  two  kinds,  being  either 
(1.)  To  the  person;  or  (2.),  To  the  goods. 
The  object  of  placing  either  the  person  or 
the  goocU  unoer  duress  being  to  extort 
money  in  excess  of  what  (if  anything)  is 
rightfully  owing,  the  law  holds  that  the 
excess  so  obtained  may  be  recovered  back 
as  money  had  and  received;  also,  that 
duress  (like  fmud)  vitiates  all  contracts 
made  under  its  influence. 

DTINO  DECLABATIOKS.  In  criminnl 
law  the  dying  declarations  of  the  injure* I 
person,  being  an  adult,  are  admissible,  but 
being  an  infamt  of  very  tender  years  are 
not  admissible  in  evidence,  the  reason  for 
the  exclusion  of  the  latter  being  that  the 
child's  mind  is  not  affected  by  the  prospect 
of  deatli,  as  the  adult's  is  supposed  to  be. 

DTINO  WITEOUT  ISSUE.  Formerly, 
if  lands  were  given  to  A.,  and  if  he  died 
without  issue,  then  to  U.  in  fi-e  simple,  A. 
took  an  estate  tail  by  implication,  and  B. 
an  estate  in  fee  simple  in  remainder,  which, 
however,  A.  could  defeat.  But  now,  under 
1  Vict.  0.  26,  under  the  same  words,  A. 
would  take  an  estate  in  fee  simple  de- 
feasible in  case  he  left  no  issue  when  he 
died,  and  B.  would  take  an  estate  in  fee 
simple  that  was  executory  upon  the  same 
event,  namely,  A/s  leaving  no  issue  at  the 
time  of  his,  A.'s,  death. 


E. 

EALDEEMAN.  A  title  of  office  in 
Anglo-Saxon  times,  and  holding  in  those 
times  the  same  position  of  eminency  that 
the  title  of  Eari  held  during  the  Danish 
period  of  occupancy. 

The  alderman  of  the  present  day,  mean- 
ing thereby  the  civic  functionary  so  dfr* 
scribed,  is  clearly  a  derivation  etymolugi- 
cally  from  the  Anglo-Saxon  Ealdcrman, 
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but  with  the  changes  in  society  whioh 
have  intervened  between  the  Anglo-Saxon 
and  the  present  times,  the  eminency  of 
the  office  has  been  comparatively  depre- 
ciated, although  the  aldermanic  gown  is 
still  a  distinction  to  be  aspired  at. 

EAR-KABK.  Personal  property  is  said 
to  be  ear-marked  when  it  can  be  identified, 
that  is,  distinguished  from  other  personsd 
property  of  the  same  nature.  As  a  general 
rule,  money  has  no  such  distinguishing 
feature,  or  ear-mark. 

EASKEST.  In  Homan  Law  called  arrhay 
is  something  given  as  evidence  of  the  con- 
tract in  Roman  Law,  and  for  the  purpose 
(in  certain  cases)  of  binding  the  oargain 
in  English  Law.  As  the  name  denotes,  it 
is  given  to  shew  that  the  purchaser  is  in 
earnest,  and  not  either  trifling  or  intending 
a  deception.  For  this  purpose  it  is  not 
infrequently  exacted  by  tradesmen  from 
unknown  customers  giving  them  orders  to 
make  goods;  it  is  originally  no  part  of  the 
price  of  the  goods,  and  therefore  is  for- 
feited on  the  customer's  default;  but  if 
lie  duly  accepts  and  pays  for  the  goods 
when  made,  then  the  earnest  counts  aa 
part  of  tlie  price.  The  giving  of  an  ear- 
nest is  one  of  the  three  alternatives  pre- 
scribed by  the  Statute  of  Frauds,  29  Gar. 
2.  c.  3,  s.  17,  for  the  validity  of  a  contract 
for  the  sale  of  goods  of  £10  or  upwards. 

EASEMENTS.  An  easement  is  a  privi- 
lege, without  profit,  which  one  neighbour 
hath  of  another  (Termes  de  la  Ley,  284) ; 
or  which  the  owner  of  one  tenement  as 
such  has  over  an  adjoining  tenement  or 
the  owner  thereof  as  such,  the  former 
tenement  being  for  this  purpose  called  the 
dominant  tenement,  and  the  latter  the  ser- 
vient tenement. 

Easements  are  in  derogation  of  natural 
rights,  in  whatever  way  such  rights  may 
have  arisen,  whether, 

(1.)  In  respect  of  private  or  individual 
ownership ;  or, 

(2.)  In  respect  of  public  or  common  oc- 
cupation. 
Thus,  a  private  owner,  subject  only  to  the 
maxim  sic  utere  tuo  ut  alienum  nan  laedaSj 
has,  in  virtue  purely  of  his  ownership,  an 
absolute  power  of  using,  or  right  to  use, 
his  property  in  whatever  way  he  pleases, 
to  the  full  extent  that  his  interest  therein 
extends,  that  is  to  say,  to  the  full  extent 
of  his  life-estate  if  he  is  a  tenant  for  life, 
and  to  an  unlimited  extent  if  he  is  a  tenant 
in  fee  simple  or  in  fee  tail  absolute  ;  and 
an  easement  in  or  over  that  estate  or  inte- 
rest is,  to  the  extent  that  the  easement 
extends,  a  restriction  upon  that  absolute 
right  or  power  of  user.    And  again,  public 
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or  common  occupiers,  e.g.,  the  residents  in 
any  city,  town,  or  village,  have,  in  virtue 
purely  of  their  occupation,  certain  natural 
rights  analogous  to  rights  arising  out  of 
property,  e.g.^  a  right  to  air  or  to  water,  to 
the  extent  that  their  occupation-interest 
extends,  that  is  to  say,  to  the  extent  of 
natural  existence ;  and  an  easement  in  or 
over  that  occupation-interest  is,  to  the  ex- 
tent that  the  easement  extends,  a  restric- 
tion upon  those  natural  rights. 

Easements  consist  in  patiendo  or  in  non 
faciendo,  and  not  in  fadendo;  in  other 
words,  easements  extend  thus  far  in  their 
general  efifect,  namely,  that  they  oblige  the 
private  owner  of  the  servient  tenement, 
not  in  his  personal  capacity,  but  in  virtue 
of  that  his  connection  with  the  servient 
tenement,  to  permit,  or  in  no  active  sense 
impede,  the  owner  or  occupier  of  the 
dominant  tenement  as  such  in  the  enioy- 
ment  of  his  easement  over  the  servient 
tenement,  to  the  extent  that  such  easement 
may  extend;  but  they  oblige  no  further, 
e.g.,  they  do  not  oblige  the  owner  of  the 
servient  tenement  as  such  in  any  active 
sense  to  augment  the  measure  of  (he  ease- 
ment, or  even  to  facilitate  the  enjoyment  of 
it,  as,  for  example,  by  widening  or  clearing 
out  a  dam  or  watercourse,  scouring  a  sewer, 
and  such  like.  Pomfret  v.  Bieroft,  1  Wms. 
Saund.  557. 

Easements  are  of  various  kinds,  being 
either, 

(1.)  Easements  of  necessity;  or, 

(2.)  Easements  of  convenience. 
An  easement  of  necessity  is  one  without 
which  one's  neighbour  or  the  owner  of  the 
property  adjoining  could  not  pursue  his 
trade  or  enjoy  his  property  at  all,  and  not 
merely  with  less  readinef«  or  comfort ;  and 
with  reference  to  easements  of  that  kind, 
the  law  implies  or  assumes  a  grant  of  them, 
and  dispenses  with  the  production  of  the 

frant.  An  easement  of  convenience  is  one 
y  which  one's  neighbour,  or  the  owner  of 
the  property  adjoining,  pursues  his  trade 
or  enjoys  his  property  in  a  readier  or  more 
comfortable  way,  but  which  he  might  also 
do  without,  althougli  not  so  well. 

An  easement  which  is  merely  one  of  con- 
venience under  certain  circumstances  may, 
under  certain  other  circumstances,  be  one 
of  neccdiiity,  or  almost  of  necessity.  Thus, 
given  the  natural  state  of  land,  the  only 
easement  of  necessity  is  a  road  or  right  of 
access  to  it  of  the  simplest  character  over 
the  adjoining  land  when  it  is  surrounded 
by  such  latter  land -and  there  is  no  public 
highway  running  to  it ;  and  under  such  a 
state  of  circumstances  all  other  easements, 
whether  in  the  shape  of  ways,  or  in  other 
shape  or  shapes,  are  easements  of  conve- 
nience merely.     But  given  an  artificial 
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state  of  land,  e.g.,  land  which  has  been  and 
is  applied  to  manufacturing  prooesses,  the 
easement  of  necessity  in  the  shape  of  a 
right  of  access  to  it  under  the  like  circum- 
stances as  above  continues  to  exist;  but 
that  easement,  instead  of  being  now  a  way 
of  the  simplest  character,  is  enlarged  into 
a  wider  way,  for  numerous  purposes  other 
than  the  mere  right  of  personal  access,  and 
although  to  the  extent  of  such  enlarge- 
ments of  it,  it  would  be  an  easement  of 
convenience  and  not  of  necessitnr  in  the 
case  of  the  natural  state  of  land,  yet  in 
the  supposed  artificial  state  of  the  land, 
the  easement  is  to  its  full  extent  an  ease- 
ment of  necessity,  or  almost  of  necessity, 
and  not  of  convenience  merely.  And 
similarly,  rights  of  consuming  water,  rights 
of  fouling  water,  rights  of  fouling  air,  may 
under  given  circumstances  be  easements  of 
necessity,  although  in  the  natural  state  of 
land  they  would  be  easements  of  conveni- 
ence merely.  And  such  being  the  wavering 
character  of  the  distinction  between  ease- 
ments of  necessity  and  easements  of  con- 
venience, it  is  useless  to  make  that  distinc- 
tion, although  a  true  one,  the  cardinal 
division  in  an  enumeration  of  the  varieties 
of  easements,  which  are  much  more  use- 
fully referred  to  the  natural  rights  of  user, 
upon  which  they  are  restrictions ;  and  upon 
that  principle  they  may  be  enumerated 
generally  as  follows : — 

I.  With  reference  to  Air,  Every  private 
owner  and  general  occupier  having  a  na« 
tural  right,  recognised  by  the  Common  Law 
of  En^and,  to  puurrr  of  aib,  the  ease- 
ment relative  to  the  purity  of  air  is  the 
following  one,  namely  : — 

(1.)  A  right  to  pollute  the  air  iFlight  v. 
Tliomas,  10  A.  &  £.  590)  to  an  extent  jus- 
tified by  the  customary  business  of  the 
locality  iWdUtr  v.  Sel/e,  4  De  G.  &  Sm. 
815),  but  not  further  (St,  Helenas  SmeUinq 
Co.  V.  Tipping,  11  H.  L.  C.  650) ;  and 
it  makes  no  difference  whether  the  party 
complaining  of  the  pollution  comes  to  the 
nuisance  or  not  (^Blisa  v.  jETo/Z,  4  Bing. 
K.C.  183) ;  at  any  rate,  where  material  in- 
jury, as  distinguished  from  mere  personal 
discomfort,  is  the  result  of  it.  8t,  Helen'4 
SmeUing  Co.  v.  Tipping^  iupra. 

Again,  no  private  owner  or  general 
occupier  having  a  natural  right  recognised 
by  the  Common  Law  of  England  to  the  free 
PASSAGE  OF  AIR,  the  eascmcnts  relative  to 
the  passage  of  air  are  the  following  two, 
namely : — 

(2.)  A  right  to  the  free  passage  of  air 
{Trdkem'B  Case,  Godb.  233);  but  such  a 
right  seems  now  to  be  discouraged  by  the 
law.    Webb  v.  Bird,  10  0.  B.  (N.S.)  268. 

(3.)  A  right  to  send  noise  through  the 
air.    BoskeU  v.  WhUworth,  19  W.  B.  804. 
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n.  With  reference  to  Liqht  No  private 
owner  or  general  occupier  naving  a  natural 
right  recognised  by  the  Common  Law  of 
England  to  the  free  fassagb  of  light,  the 
easement  relative  to  the  passage  of  light 
is  the  following  one,  namely : — 

(4.)  A  right  to  the  free  passage  of  light 
{Aldred'a  Case,  6  Rep.  54),  which  right,  if  it 
arise  in  virtue  of  tne  Prescription  Act,  is 
an  absolute  and  indefeasible  right  as  weU 
for  the  present  as  for  all  possible  future 
purposes  (^Yates  v.  Jack,  L.  B.  1  Ch.  App. 
295);  but  if  it  arise  from  express  g^nt, 
the  right  is  limited  to  the  amount  of  light 
accustomed  to  pass  at  the  time  of  the 
grant  (  Yates  v.  Jack,  supra) ;  and  if  it  arise 
fh)m  implied  grant,  as  where  a  person  sells 
a  house  with  windows  overlooking  land 
which  lie  retains,  the  right  is  limited  in 
like  manner  as  upon  an  express  grant.  If, 
however,  the  easement  Is  exceeded,  that 
does  not  entitle  the  servient  owner  to 
obstruct  the  free  passage  of  the  accustomed 
light,  although  he  is  unable  without  doing 
so  to  obstruct  the  passage  of  the  excess 
(Tapling  v.  Jones,  11  H.  L.  G.  290);  and 
the  dominant  owner,  in  case  the  accus- 
tomed light  is  obstructed,  may  in  Equity 
have  either  damages  alone,  in  a  few  rare 
cases  {Heath  v.  BucknaU,  L.  R.  8  Ea.  1), 
or  an  injunction  and  damages  ooth 
(Straight  v.  Bum,  L.  R.  5  Ch.  App.  166) ; 
and  at  Law  he  may  always  have  damages, 
and  in  some  cases  an  injunction  also.  Bee 
C.  L.  P.  Act,  1854,  s.  79. 

III.  With  reference  to  Water.  Every 
private  owner  or  general  occapier,  being  a 
riparian  owner  or  occupier,  having  certain 
natural  rights  recognised  by  the  Common 
Law  of  England  in  respect  of  natural 
streams,  vrhether  constant  or  intermittent, 
of  a  known  and  definite  course,  and  not 
being  artificial  or  underground,  that  is  to 
say,  the  three  following  natural  rights, 
namely : — 

(a.)  A  right  to  the  natural  flow  of 
the  water ; 

(b.)  A  right  to  the  natural  purity  of 
the  water ;  and 

(c.)  A  right  to  take  the  water  for  natural 
USE,  and  whether  for  the  entire  or 
partial  consumption  of  the  water 
taken, — 

The  easements  relative  to  those  respeo- 
tive  natural  rights  are  the  following  two, 
namely  :— 

(5.)  A  right  to  divert  the  water  (Bealey 
V.  Shaw,  6  East,  209),  including  the  right 
to  a  watercourse;  and  also  a  right  to 
pen  back  the  water  (WrigJU  v.  Howard, 
1  Sim.  &  S.  190) ;  including  the  right  to 
flood  another's  land  in  penning  bade  the 
water. 

(6.)  A  right  to  pollute  the  water.    Hall 
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T.  Lund,  1  H.  &  G.  676 :  but  see  Ooldmid 
V.  Tunlyridge  WeVs  Improvement  Commis- 
sionerB,  L.  R,  1  Eq.  161 ;  L.  R.  1  Ch.  Ap. 
349. 

IV.  With  reference  to  Support,  Every 
private  owner  and  general  occupier  having 
certain  natural  rights  recognised  by  the 
Common  Law  of  England  in  respect  of  the 
contiguous  land,  whether  adjacent  or  sub- 
jacent, that  is  to  say,  the  two  following 
natural  rights,  namely : — 

(a.)  A  ngiit  to  ADJACENT  ]  sufficient  while 
SUPPORT,  and        I  his  land  is  in 

(b.)Arightto8UBJA0Eirr  I  its    natural 
SUPPORT  J  state, — 

The  easements  which  are  relative  to  these 
respective  natural  rights  are  the  follow- 
ing  three,  namely : — 

(7.)  A  right  of  support  from  under- 
ground water  (Popplewell  v.  Hodkinson, 
L.  R.  4  Ex.  248) ; 

(8.)  A  right  of  support  for  land  built 
upon,  or  for  buildings  (Humphries  v.  Brog- 
dcn,  12  Q.  B.  749),  or  otherwise  rendered 
more  liable  to  subside  (Harris  v.  Ryding^ 
5  M.  &  W.  71);  and  conversely 

(9.)  A  rig))t  to  cause  a  subsidence  of 
land.    Chadwick  v.  Trower,  6  Bing.  N.  C.  1. 

V.  With  reference  to  Ways.  Every  pri- 
vate owner  or  general  occupier  having  an 
exclusive  natural  right  of  wat  recognised 
by  the  Common  Law  of  England  over  and 
throughout  his  private  property,  or  occu- 
pation ground,  the  easements  relative  to 
that  natural  right  are  the  following  two, 
namely : — 

(10.)  A  private  right  of  way,  being  a 
right  of  way  in  an  adjoining  private  owner 
or  in  an  adjoining  general  occupier ;  and 

(11.)  A  public  right  of  way,  being  a 
right  of  way  in  the  king's  subjects  gene- 
rally in  respect  of  their  general  occupation 
of  the  country. 

These  two  easements  differing  in  this 
respect,  that  while  a  public  right  of  way, 
wherever  it  exists,  is  unlimited  in  extent, 
a  private  right  of  way,  on  the  contrary, 
may  be  either  limited  or  unlimited  in 
extent,  as  being  either  a  footpath,  a  bridle- 
path, a  carriage  way,  a  drift  way,  or  any 
other  way. 

Easements  being  considered  odious  in 
law,  because  they  are  restrictions  upon  the 
free  use  of  property  in  others,  no  other 
easements  than  those  enumerated  have 
been  established,  the  following  attempts 
to  create  new  casements  having  failed, — 

(1.)  A  right  of  prospect  (Aldred^s  Case, 
9  Rep.  58;  AU.-Gen.  v.  Doughty,  2  Ves. 
453); 

(2.)  A  right  of  view  to  a  shop- window 
(Sm,th  v.  (Moen,  35  L.  J.  (Ch.)  317) ; 

(3.)  A  right  of  undisturbed  privacy, 
(  Turner  v.  Spooner,  SO  L.  J.  (Ch.)  803 ;  He 
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Penny  and  the  South  Eastern  By,  Co.^TE* 
&B.  660);  and 

(4.)  A  right  to  the  free  passage  of  wind 
to  a  windmill.  Webb  v.  Bird,  10  C  B. 
(N.S.)  268. 

The  apparent  easement  in  these  four 
eases,  and  in  all  such  like  cases,  where 
any  such  exists,  is  in  the  nature  of  a  licence 
only,  particular  or  general,  which  is  per- 
sonal to  the  licensor  and  not  binding  on  his 
successors  in  the  quasi  servient  tenement. 
See  title  Licencb. 

Easements  must  be  proved  either  by  the 
production  of  the  instrument  which  creates 
them,  or  (in  the  case  of  its  lossX  by  pre- 
scription, whether  at  the  O)mmon  Law,  or 
(but  in  certain  cases  only)  under  statute. 
And  those  two  modes  of  proof  are  also  the 
modes  of  the  acquisition  of  easements. 
The  most  usual  instnunent  whereby  an 
easement  is  created  is  a  deed  of  grant, 
which  again  may  either  in  so  many  words 
expressly  create  the  easement  (in  which 
case  the  easement  exists  by  reason  of  the 
express  grant,  and  the  production  of  such 
grant  is  the  proof  of  its  existence),  or 
only  impliedly  create  the  easement  (in 
which  case  the  easement  exists  by  reason 
of  the  implied  grant,  and  the  proof  of  the 
existence  of  such  grant  lies  either  in  the 
production  of  an  express  grant  involving 
as  a  necessary  incident  to  it  the  implied 
grant  of  the  particular  easement,  and  the 
withholding  of  which  easement  would 
therefore  be  in  derogation  of  the  express 
g^rant,  or  else  in  the  proof  of  circumstances 
rendering  the  i)articular  easement  indis- 
pensable or  necessary  to  the  beneficial 
enjoyment  of  the  land  expressly  granted.) 
Also,  the  instrument  of  the  creation  of  the 
easement  may  be  a  will,  an  Act  of  Parlia- 
ment, or  a  custom  even  ;  but  such  modes 
are  not  usefully  distinguished  from  a  grant 
by  deed. 

Again,  the  easement  may  arise  by  pre- 
scription, and  that,  either 

(1.)  At  the  Common  Law,  that  is  to 
say,  upon  proof  of  uninterrupted  user,  for 
twenty  years  (Mounsey  v.  Ismay,  3H.& 
C.  486),  which  is  considered  as  implying  a 
grant,  in  the  absence  of  contrary  evi- 
dence; or 

(2.)  Under  the  Prescription  Act  (2  &  3 
Will.  4,  c.  71),  which,  however,  relates  to 
only  a  limited  number  of  easements,  that 
is  to  say,  the  following : — 

(a.)  Any  way  or  other  easement  ejusdem 
generis  (Webb  v.  Bird,  12  C.  B. 
(N.S.)  268 ;  13  C.  B.  (N.S.)  841)  ; 

(h.)  Any  watercourse ; 

(c.)  The  use  of  any  water; 

(d.)  Access  of  light ;  and 

(e.)  Use  of  light. 

The  statute  has  provided  that  for  the 
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aoquisitioii  of  any  sort  of  u)ay,  or  of  any 
wateroourse,  or  of  the  use  of  any  water, 
there  shall  be  actual  enjoyment  thereof 
without  interruption  for  the  full  period  of 
twenty  years,  and  if  proof  of  such  enjoy- 
ment is  produced,  any  adverse  proof  pur- 
porting to  shew  merely  that  the  easement 
had  its  origin  in  respect  of  time  on  this 
side  of  the  reign  of  Kichard  I.,  although 
beyond  the  period  of  twenty  years,  shall  be 
excluded,  but  any  adyerse  proof  of  a  dif- 
ferent effect  is  admissible,  unless  in  cases 
where  proof  of  the  actual  enjoyment  of  the 
easement  without  interruption  for  Uie  full 
period  of  forty  years  is  produced,  in  which 
latter  class  of  cases  the  only  adverse  proof 
admissible  is  that  of  some  consent  or  agree- 
ment in  writing  (under  hand  and  seal,  or 
under  hand  only),  expressly  granting  the 
right  of  enjoyment  (s.  2) ;  and  for  the  ac- 
quisition of  anv  access  of  light,  or  of  any 
use  of  light,  there  shall  be  actual  enjoy- 
ment thereof  without  interruption  for  the 
full  period  of  twenty  years,  and  if  proof  of 
such  enjoyment  is  produced,  the  only  ad- 
verse proof  admissible  is  that  of  some  con- 
sent or  agreement  in  writing  (under  hand 
and  seal,  or  under  hand  only),  expressly 
granting  the  ri^ht  of  enioymeut  (s.  3.) 

By  the  decision  in  FUght  y.  Thomcu  (11 
A.  &  E.  688 ;  8  01.  &  F.  231),  taken  in  con- 
nection with  the  4th  section  of  the  Pre- 
scription Act,  the  actual  enjoyment  for 
twenty  years  in  the  case  of  light  is  prac- 
tically reduced  to  nineteen  years;  and 
the  actual  enjo3rment  for  twenty  years, 
or  for  forty  years,  in  the  case  of  any 
sort  of  way,  or  watercourse,  or  water,  is 
also  practically  reduced  to  nineteen  years 
or  thirty-nine  years,  as  the  case  may  be. 
In  all  cases  where  the  Prescription  Act 
applies,  the  acquisition  under  that  Act 
should  be  the  ground  of  claim  {Tapling  y. 
Jones,  11  H.  L.  G.  290),  although  it  does 
not  follow  that  the  acquisition  by  prescrip-' 
tion  at  the  Oommon  Law  is  therefore  ex- 
cluded, excepting  perhaps  in  the  case  of 
light,  which  depends  perhaps  wholly  on  the 
statute  {Truscott  v.  MercJiant  Taylori  Co,, 
11  Ex.  855;  but  see  Lan/ranchi  v. 
Mackentie,  L.  R.  4  Eq.  421).  Moreover, 
under  the  Prescription  Act,  the  periods  of 
twenty  years  and  forty  years  respectively 
are  to  be  reckoned  backwards  from  suit  or 
action  bringing  the  easements  into  dis- 
pute (s.  4) ;  and  it  has  been  determined 
that  the  actual  enjoyment  must  therefore 
have  continued  to  within  one  year  at  the 
very  longest  from  the  commencement  of 
the  suit  or  action  {Parker  v.  MitcheU,  6 
Kx.  825).  Where  actual  user  before  and 
after  a  period  of  intermission  is  pRwed,  the 
user  is  taken  to  have  been  uninterrupted 
or  continuous  (Cnrr  v.  Foster,  3  Q.  B. 
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581 ).  The  7th  and  8th  sections  of  the  Act 
provide  for  the  case  of  persons  under  the 
disabilities  therein  specified  of  disputing 
the  easement  during  the  period  of  its  ad- 
yerse acquisition.  In  all  other  respects 
the  acijuisition  of  an  easement  under  the 
Prescription  Act  is  regulated  by  the  same 
principles  as  the  acquisition  of  an  ease- 
ment Dy  prescription  at  Ck>mmon  Law. 

The  varieties  of  adverse  proof  (when 
admissible)  to  the  claim  of  an  easement 
by  prescription  are  the  following : — 

(1.)  Proof  of  the  legal  impossibility  of 
the  grant  which  is  implied ; 

(2.)  Proof  of  the  extinguishment  of  the 
easement  by  unity  of  seisin  or 
otherwise ; 

(3  )  Proof  of  the  improbability  of  the 
grant;  and 

(4.)  Proof  of  the  inability  of  the  servient 
owner  to  resist  the  user. 

Thus,  where  the  grant  would  have  been 
void  by  reason  of  some  Act  of  Parliament 
{Rochdale  Canal  Co.  v.  Madclifey  18  Q.  B. 
287),  or  where  the  servient  owner  was 
legally  incapable  to  make  the  grant  (  Win- 
skip  y.  Hwispeth^  10  Exch.  5),  or  was 
ignorant  of  the  user  {Daniel  v.  North,  11 
East,  370).  e.g.,  in  the  case  of  an  alleged 
right  to  support  from  buildings  {Solomon 
v.  Vininen^  Co.,  12  Q.  B.  739),  there  is  no 
easement. 

In  case  the  owner  of  the  dominant  tene- 
ment is  hindered  in  his  enjoyment  of  the 
easement,  in  other  words,  in  the  case  of  a 
disturbance  of  his  easement,  he  has  the 
following  remedies : — 

(1.)  An  action  on  the  case  at  Law  for 
the  disturbance,  bringing  damages  for  the 
disturbances  that  are  past,  but  not  for  such 
as  have  been  committed  since  the  com- 
mencement of  the  action,  or  are  yet  to 
come,  it  being  a  rule  of  the  Common  Law 
that  the  damages  must  not  be  for  cause  of 
action  subsequent  to  the  action  in  which 
they  ar^  recovered  (2  Saund.  174,  a,  b). 
But  now,  under  the  0.  L.  P.  Act.  1854  (17 
&  18  Vict  c.  125),  s.  79,  an  injunction 
against  future  disturbance  may  be  obtained 
in  the  action. 

(2.)  A  suit  in  Equity  upon  bill  filed 
stating  the  case  and  the  damage  sustained, 
and  praying  damages  and  an  injunction. 
Wood  V.  Sutcliffe,  21  L  J.  (Ch.)  255; 
Soames  v.  Edge,  Johns.  669 ;  and  Chancery 
Amendment  Act  (21  &  22  Vict.  c.  27),  s.  2. 

And  such  remedies  lie  as  well  for  the 
continuance  of  a  disturbance  as  for  the 
original  crt  ation  of  one,  upon  tlie  analogy 
of  the  principle  that  every  continuing 
trespass  is  a  fresh  trespass. 

(3.)  The  remedy  by  abatement  of  the 
diatnrl)ance  as  a  nuisance  is  also  available 
to  tlio  person  entitled  to   the    easement 
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(Jiex  v.  BonBeU,  2  Salk.  459);  but  the 
abatement  generally  involves  a  trespass 
mtare  clautum  fre^it  {Arnold  v.  Jeffersoriy 
Holt,  498) ;  and  is  for  other  reasons  also  to 
be  discouraged.  Hyne  v.  Graham^  1  H.  & 
C.  598. 

For  the  maintenance  of  an  action  for  the 
disturbance  of  an  easement,  as  also  of  a 
natural  right,  it  is  essential  that  actual 
damage  should  have  been  sustained  (Bo- 
nomi  V.  Backhouw,  9  H.  L.  C.  503),  un- 
less where  the  disturbance  amounts  to  or 
involves  a  trespass,  in  which  latter  case  the 
law  presumes  the  damage  {Smith  v.  Thack- 
erah,  L.  R.  1  C.  P.  5G4).  And  where  the 
disturbance  may  be  regarded  as  an  injury 
to  the  right  of  easement  itself,  and  the 
repetition  of  which  injury  would  tend  to 
destroy  or  prejudice  the  riglit  itself,  that 
tendency  is  a  suifieient  damage  {Hnrrop  v. 
Hirst,  L.  R.  4  Ex.  43).  But  a  mere  possi- 
bility of  damage  at  some  future  period,  un- 
accompanied with  any  present  damage,  isin- 
Bufficient  to  sustain  the  action.  Jackson  y. 
NeiBcastle  (Duke),  33  L.  J.  (Ch.)  698. 

The  right  of  action  sometimes  varies 
according  as  the  disturbance  afifects  the 
dominant  occupier  only,  or  the  dominant 
reversioner  as  well,  it  being  sufficient  in 
the  case  of  the  latter,  that  tliere  should  be 
a  reasonable  probability  of  damage  to  his 
reversion  arising  from  the  fact  of  the  denial 
of  the  right  of  easement  generally  (Metro- 
ptditan  Industrial  Dwellings  Association  v. 
PeicK  5  C.  B.  (N.S.)  504).  For  example, 
an  action  for  the  pollution  of  air  can  in 
general  only  be  maintained  by  the  person 
in  present  occupation,  and  not  by  ttie  re- 
versioner (Simpson  v.  Savage,  1 C.  B.  (N.S.) 
347),  that  injury  being  necessarily  of  a 
temporary  nature.  At  the  same  time,  if 
the  injury  is  likely  in  any  case  to  be  of  a 
permanent  character,  the  reversioner  may 
take  proceedings  for  ltd  suppression  (Wilson 
V.  Toumend,  1  Dr.  &  Sm.  324),  e.g.,  for  the 
locking  of  a  gate.  KidgiU  v.  Moor,  9  C.  B. 
864. 

A  defendant  to  an  action  for  disturbance 
may  plead  in  justification  that  the  plaintiff 
was  exceeding  the  rightful  enjoyment  of 
his  easement,  and  that  he,  the  defendant, 
merely  obstructed  the  plaintitt's  encroach- 
ment ;  and  this  plea  is  good,  even  allhou<;h 
the  defendant's  obstruction  of  plaintiff's 
encroachment  has  obstructed  also  the  plain- 
tiff's lawful  enjoyment  (Cawkwell  v.  Rus- 
sell, 26  L.  J.  (Ex.)  34),  with  the  single 
exception  of  light,  as  to  which  the  plea 
would  be  had(Tapling  v.  Jones,  11  H.  L. 
C.  290).  And  it  seems  that  when  an  ease- 
ment of  light  has  been  acquired  under 
the  Prescripiion  Act,  there  can  be  no  en- 
croachment, inasmuch  as  the  user  is  tor  all 
purposes,  future  as  well  as  presmt  (Yates 
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V.  Jack,  L.  R.  1  Ch.  Ap.  295),  although 
where  the  easement  exi&ts  under  an  express 
grant  the  user  is  measured  by  the  woixis  uf 
the  grant. 

Lastly,  easements  although  once  validly 
existing  may  have  become  extinguished 
or  suspended.  Thus,  in  the  event  of  the 
dominant  and  servient  tenement  becoming 
united  in  one  owner  who  is  legally  seined 
thereof,  the  easement  as  such  is  necessarily 
either  extin«:uiuhed  or  suspended,  upon  the 
maxim  miUi  res  sun  servit  (Sury  v.  Pigott, 
Pop.  166).  But  in  such  event,  if  the  ease- 
ment is  of  the  quality  styled  apparent  and 
continuous,  thut  is  to  say,  if  the  existence  of 
the  easement  is  apparent  to  the  eye,  and 
thoAC  appearances  continue  after  the  unity 
of  ownership,  then  it  may  be  concUnietl  from 
the  cases  of  Suffitld  v.  Bnnpn  (33  L.  J. 
(Ch.)  349)  and  Croanh-y  v.  Lightmcler  (L. 
R.  2  Ch.  Ap.  486),  that  if  the  once-domi- 
nant tenement  is  sold,  the  easement  revives 
without  any  fresh  crciition  by  grant  or 
otherwise,  and  is  taken  to  have  been  sus- 
pended merely,  but  that  if  the  once  servient 
tenement  is  sold,  the  easement  does  not 
revive  without  some  fresh  creation  by  reser- 
vation or  otherwise,  and  is  taken  to  have 
been  extinguished ;  and  the  like  rule  ap- 
plies in  the  case  of  those  rights  or  quasi- 
easements,  being  apparent  and  continuous, 
which  the  common  owner  has  exercised 
over  the  one  portion  of  his  land  for  the 
benefit  of  the  otlier  portion  of  it,  where 
the  two  portions,  being  respectively  the 
gwiM-servient  and  ^i«/i»i-dominaut  lands, 
have  never  been  the  properties  of  several 
owners. 

Where  an  easement  (like  a  natural  right) 
is  suspended  merely,  it  revives  (like  a 
natural  right)  upon  the  removal  of  the  cause 
of  the  suspension  (Bower  v.  Hill,  2  Bing. 
(N.C.)  339);  on  the  other  hand,  where  an 
easement  (unlike  a  natural  right)  is  extin- 
guished altogetlier,  it  does  not  revive 
merely  upon  the  removal  of  the  cause  of 
the  extinguishment,  but  requires  in  addi- 
tion for  its  revival,  or  rather  re-establish- 
ment, a  re-grant  thereof.  Bovcer  v.  Uill, 
supra. 

EAT  INDE  SIKE  DIE.  When  judg- 
ment is  given  for  the  defendant,  and  the 
cause  is  at  an  end.  he  may  go  thetice  with- 
out a  day,  i.e.,  without  amy  further  adjourn- 
ment and  continuance  of  the  cause ;  in 
eft'ect,  therefore,  these  words  are  a  judg- 
ment that  the  king's  writ  commanding  the 
defendant's  attendance  has  now  been  fully 
satibfied,  and  that  his  iunoi*enee  lias  been 
publicly  established. 

See  also  title  Sine  Die. 

ECCLESIAfiTICAL       COMHISSIONSBS. 

These  are  a  body  of  men  constituted  under 
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the  stilts.  3  &  4  Vict.  c.  86,  and  29  &  30 
Vict.  c.  18,  for  the  general  management 
iind  supervision  of  the  estates  of  the 
Church,  being  cither  episcopal  or  capitu- 
lar, and  for  tiie  proper  application  of  the 
revenues  or  produce  thereof  in  support  and 
extension  of  the  Church. 

ECGLXBIASnCAL  C0TIBT8 :  See  Courts 
Ecclesiastical. 

EDUCATION:  See  titles  Elementaby 
Schools;  Pcblio  Schooi^. 

EFFLUXION  OF  TIME.  When  this 
phrase  is  used  in  leases,  conveyances,  and 
other  like  deeds,  or  in  agreements  expressed 
in  simple  writing,  it  indicates  the  conclu- 
sion or  erpircUion  of  an  agreed  term  of 
years  8i)ecified  in  the  deed  or  writing,  such 
conclusion  or  expiration  ari&ing  m  the 
natural  course  of  events,  in  contradistinc- 
tion to  the  determination  of  the  term  by  the 
act  of  the  parties  or  by  some  unexpected 
or  unusual  incident  or  other  sudden  event. 

EIONE.  Tl)iB  word  is  a  corruption  of 
the  French  word  ai»ii4  or  aini^  meaning 
eldest  The  phrase  is  usually  found  in 
connection  with  bastard,  and  a  bastard 
eign^  is  commonly  used  to  describe  a  son 
born  before  the  intermarriage  of  his  pa- 
rents, in  contradistinction  to  a  mulier 
pui«ne,  who  is  the  second  or  other  son  bom 
of  the  same  parents  subsequently  to  their 
intermarriage.  By  the  laws  of  England, 
and  in  particular  by  a  clause  in  the  Statute 
of  Merton  (20  Hen.  3,  c.  9),  a  bastard  eign^ 
remains  a  bastard  even  after  the  inter- 
marriage of  his  parents,  and  as  such  is  inca- 
I)able  of  inheriting  from  or  through  either 
of  his  parents :  and  neither  is  he  their,  ur 
litlier  of  their,  next  of  kin.*^.  By  the  laws  of 
some  other  countries  (e.^.,  of  Scotland),  he 
becomes  legitimate  upon  the  intermarriage 
of  his  parents ;  and  even  by  the  laws  of 
England,  he  has  a  modified  right  of  inhe- 
riting to  his  {mrcnts  or  either  of  them,  in 
this  way,  namely,  that  if  he  enters  upon 
the  lands  of  his  parent  upon  the  parent's 
death,  and  afterwards  dies  seised  thereof, 
hiri  issue  bucceeding  him  in  the  possession 
of  the  lands  may  hold  and  enjov  the  sttme 
tvs  against  the  mulier  puisne  and  his  heirs. 

EIBE,  or  EYEE.  This  word  is  a  French 
corruption  of  the  Latin  word  tier,  and 
means  a  way.  The  word  usually  occurs 
only  in  the  {ilirase  justices  in  eyre,  called 
f^ltio  j mile fs  itiuf'rant,9,  body  of  judges  who 
were  institut<d  for  the  first  timeinllTG 
by  an  Act  of  the  Parliament  held  at  North- 
ampton in  that  year.  Under  that  Act  the 
kingdom  was  divide<l  into  six  circuits',  and 
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these  newly  created  judges  were  commis- 
sioned to  travel  though  the  various  coun- 
ties comprised  in  the  several  circuits,  and 
therein  to  administer  justice  upon  writs 
so-called  of  assize  {see  title  Assize).  It  is 
from  this  early  institution  that  the  present 
justices  of  assize  and  nisi  prius  are  histo- 
rically derived. 

See  title  Coubts  op  Justice. 

EJECTIONS  CU8T0DLB.  This  phrase, 
which  is  the  Latin  equivalent  for  the 
French  ejectment  de  garden  was  the  title  of 
a  writ  which  lay  for  a  guardian  when 
turned  out  of  any  land  of  his  ward  during 
the  minority  of  the  latter. 

EJECTMENT.  This  is  an  action  for  the 
recoverv  of  land.  The  action  originated 
as  far  oack  as  the  reign  of  Edwa^  III., 
and  was  then  a  species  of  personal  action 
brought  to  recover  damages  only  for  the 
ouster.  But  towards  the  end  of  the  15th 
century  the  possession,  it  was  decided, 
might  bo  recovered  by  it.  From  that  time 
until  the  C.  L.  P.  Act,  1852,  the  action 
was  encumbered  to  a  very  large  extent  with 
fictions,  being  in  the  form  of  Doe  d.  Thomas 
V.  Richard  d.  Boe,  the  first-mentioned 
person,  viz..  Doe,  being  the  nominal 
plaintiff  only ;  the  second-mentioned  per- 
son, viz.,  Thomas,  the  real  phdntiff,  and 
who  was  commonlv  called  the  lessor  of  the 
plaintiff;  the  third-mentioned  person,  viz., 
Kichard,  being  the  tenant  in  possession ; 
and  the  fourth-mentioned  person,  viz.,  Roe, 
being  the  imaginary  ejector,  and  who  was 
commonly  called  the  casual  ejector.  The 
declaration  was  the  first  step  in  the  action, 
and  was  framed  in  trespass  and  ejectment 
between  Doe  v.  Roe ;  it  was  served  upon 
the  tenant  in  possession,  who  or  his  land- 
lord thereupon  obtained  a  **  consent  ride  " 
of  the  Court  to  appear  and  defend  the  action, 
admitting  the  fictitious  lease,  entry,  and 
ouster,  and  consenting  to  defend  the  action 
upon  the  strength  of  his  tide  and  nothing 
else.  Thereafter  the  question  come  on  to 
be  tried  upon  its  merits,  and  was  in  sub- 
stance the  following : — Whether  the  lessor 
of  the  plaintiff,  on  the  day  when  he  was 
alleged  to  have  made  the  lease  to  John 
Doe,  and  from  thence  until  the  service  of 
the  declaration,  was  entitled  to  the  pro- 
perty in  queatiun ;  if  the  verdict  was  in  the 
affirmative,  the  plaintiff  recovered  ;  and  if 
in  the  negative,  then  the  defendant  re- 
mained in  possession,  and  also  recovercil 
his  costs  of  the  action  from  the  lessor  of 
the  phiintiff. 

But  at  the  present  day,  under  the  C.  L. 
P.  Act,  1852,  ss.  1G8,  221,  the  mode  of  pro- 
ceeding in  ejectment  is  as  follows : — 

(I.)  In  cases  other  than  between  land- 
lord and  tenant, — A  writ  of  summons  is 
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isBued  precisely  as  in  a  personal  action, 
and  is  directed  to  the  persons  in  posses- 
sion, and  to  all  persons  entitled  to  defend 
the  possession :  and  it  describes  with  a 
reasonable  certainty  the  property  claimed. 
The  writ  also  states  the  names  of  all  per- 
sons in  whom  the  title  is  alleged  to  be, 
and  commands  the  persons  to  whom  it 
is  directed  to  appear  within  sixteen 
days  after  service  thereof  to  defend  the 
possession,  and  gives  notice  that  in  de- 
fault of  appearance  they  will  be  turned  out 
of  possession.  The  writ  remains  in  force 
for  three  months,  and  is  to  be  served  per- 
sonally if  possible.  Immediately  upon 
Borvice,  the  tenant  in  possession  is  forth- 
with to  give  notice  thereof  to  his  landlord, 
who  may  by  leave  of  the  Ck)urt  or  a  judge 
oppear  and  defend. 

An  appearance  having  been  thus  entered, 
an  issue  may  be  made  up  without  any 
pleadings,  by  the  plaintiff  merely  setting 
forth  the  writ,  and  stating  the  fact  and 
date  of  oppearance;  and  the  sheriff  is 
directed  to  summon  a  jury.  The  issue  is 
then  delivered  by  the  plaintiff  to  the  oppo- 
site party,  and  the  action  comes  on  for  trial 
in  the  usual  way.  The  question  for  trial  is. 
in  substance,  whether  the  statement  in  the 
writ  of  the  plointiff^s  title  is  true  or  false, 
and  if  true,  then  which  of  the  plaintiffs, 
if  more  than  one,  is  entitled,  and  whether 
to  the  whole  or  to  what  pui;  and  then, 
according  to  the  verdict,  the  plaintiff  re- 
covers or  not.  But  in  a  proper  case  a  special 
verdict  may  be  found,  and  either  party 
may  tender  a  bill  of  exceptions.  The 
damages  for  the  interim  detention  of  the 
property  are  in  general  recovered  in  an 
action  of  trespass  for  mesne  profits. 

The  plaintiff  if  successful  then  obtains 
a  writ  of  execution,  called  a  writ  of  habere 
facicu  possessionem,  the  writ  being  directed 
to  the  sheriff  as  in  the  usual  case. 

In  case  the  judgment  is  afterwards 
reversed  in  error  or  on  appeal,  a  writ  of 
restitution  may  be  awarded. 

(2.)  In    cases    between    landlord   and 
tenant, — Putting  aside  the  provisions  made 
by  sttituto  for  the  recovery  of  small  tene- 
ments for  causes  sufficient  to  support  an 
ejectment,  the  mode  of  ejectment  between 
landlord  and  tenant  is  as  follows : — 
(a.)  If  there  be  a  sufficient  distress  on 
the     premises    to     answer    the 
amount  of  rent  due. — The  pro- 
ceeding in  this  cose  must  be  by 
the  Common  Law,  and    not  un- 
der the  G.  L.  P.  Act,  1852,  and 
is     as     follows: — Before      com- 
mencing   the    action,  a  demand 
must  be  made  for  the  rent,  and 
usually  by  the  landlord  in  per- 
son,  upon   the  land,  on  the  last 
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day  limited  for  payment  to  save 
a  forfeiture,  and  at  sunset  of  tliat 
day.  If  tlie  tenant  fails  to  pay, 
then  the  proceedings  in  ejectment 
are  to  be  taken  as  in  an  eject- 
ment between  strangers  explained 
above. 
(b.)  If  there  be  no  sufficient  distress 
on  the  premises  to  answer  the 
amount  of  rent  due,  and  one- 
half  year's  rent  is  due. — The  pro- 
ceeding in  this  case  is  under  the 
C.  L.  P.  Act,  1852,  8.  210,  and  is 
as  follows : — The  landlord  or  his 
agent  must  make  a  search  over 
the  land  to  prove  the  insufficiency 
of  the  property  thereon  to  answer 
the  difltross,  and  must  fumisli 
himself  with  proof  thereof  for 
the  satisfaction  of  the  Court 
Tliercafter  the  writ  is  tlie  same 
as  in  the  ordinary  case  of  eject- 
ment as  between  persons  wlto  ure 
strangers  to  each  other,  as  ex- 
plained above.  See  Smith's  Action 
at  Law,  398-42U. 

ELECTIOK.  Is  the  name  of  a  head  of 
Equity  jurisprudence,  whicli  directs  as 
follows; — Where,  by  one  and  the  same 
instrument,  property  belonging  to  A.  is 
given  away  to  B.  without  the  consent  of 
A.,  and  other  property  of  the  testator's  or 
settlor's  own  is  at  the  same  time  given  to 
A.,  without  any  express  condition  that  A. 
is  only  to  take  the  latter  property  if  lie 
consents  to  give  up  his  own  property  to 
B.,  then  there  is  an  implied  condition  t<> 
that  effect ;  nevertheless  if  A.  will  keep 
his  own  property,  be  is  only  bound  to 
give  up  to  B.  an  e(|uivalent  for  it  out  of  the 
property  of  the  testator  or  settlor  which  is 

fiven  to  himself,  and  he  may  thereafter 
eep  the  difference  and  also  his  own  pro- 
perty, compensation  and  not  forfeiture 
being  the  rale  in  all  cases  of  election. 

The  question  of  election  is  sometimes 
encumbered  by  part  of  the  property  given 
being  the  subject  of  a  special  power  of 
api)ointment  among  children  or  ottKT 
limited  classes  of  objects ;  but  tlie  rule  in 
tliese  cases,  although  somewhat  more  en- 
cumbered in  its  details,  is  in  substance  the 
same,  viz. : — 

{}.)  When  the  intended  appointees  of  the 

property  are  also  the  persons   entitled  in 

default,  then  in  every  such  case  : — 

(a.)  If  the  testator  gives   them    some 

property  of  his  own,  and  gives 

away  either  the  whole  or  part  of 

the  appointment  property  to  other 

persons  who  are   not  objects  of 

the  power  at  all,  the  intended 

appointees     are    put    to     their 
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election    {Whistler    v.     Wehstefj 
2  Vea.  Jun.  367);  but 
(6.)  If    tiie    testator    gives    them    no 
property  of  his  own,  under  the 
like  circumstances,  they  are  not 
put  to  their  election.     Bridowe  v. 
Warde,  2  Yes.  Jun.  336. 
(2.)  Where  the  intended  appointees  are 
not  also  entitled  in  default,  but  some  other 
person  or  persons  are  entitled  in  default  of 
appointment,  inasmuch   as  in  this  case, 
clearly,  the  donee  of  the  power  has  the 
intended  appointees,  and  (although  to  a  less 
extent)    the  person    or  persons    entitled 
in   default,  under  his  entire    control,  to 
give  or  not  to  give  the  property  to  them : — 
(a.)  The    intended     appointees   cannot 
complain  whatever  the  donee  of 
the  power  should  do,  and  must 
fiimpiy  be  thankful  for  what  they 
get;  but 
(&.)  The  person  or  persons  entitled  in 
demult  have  a  right  to  bay  that, 
an  improper  appointment  being 
no  appointment  at  all,  tliey  are 
entitled   to   all  tbat  part  of  the 
property    which    is    improperly 
appointed ;  and  if  the  appointor 
wants  to  shut  them  up  from  com- 
plaining of    and    defeating   his 
impro{)er    appointment,  he   must 
give  them  some  property  of  his 
own,  •*  as  a  sop  to  pacify  them  ;** 
for  otherwise  they  will  not  be  put 
to  their  election.    But  if  he  does 
give  them  some  property  of  his 
own,  they  will  be  put  to  their 
election,  according  to  the  general 
rule. 

ELECnOK  COMKOTTEE.  This  was  a 
committee  of  the  House  of  Commons  ap- 
pointed to  inquire  into  the  validity  of  the 
election  of  its  own  members.  Its  mode  of 
proceeding  was  regulated  by  the  Act  4  &  5 
Vict  0.  58,  which  prescribed  a  remedy  by- 
petition  in  favour  of  the  party  aggrieved, 
whether  he  were  a  candidate  for  election 
or  an  elector,  and  to  which  petition  the 
member  actually  returned  was  made  re- 
spondent The  petition  was,  in  the  first 
instance,  delivered  by  either  party  to  the 
general  elections  oonmiittee  appointed  by 
the  House  at  the  commencement  of  the 
session,  and  was  then  referred  by  that 
committee  to  the  Select  Committee,  which 
consisted  of  a  chairman  and  six  other 
members.  This  select  committee,  being 
sworn  duly  to  try  the  matter,  were  em- 
powered for  that  purpose  to  examine  wit- 
nesses on  outli:  and  by  the  majority  of 
their  voices  they  determined  the  validity 
or  invalidity  of  the  past  return,  together 
with  conse(iuential  findings.  These  elec- 
tion oommitteea  have  been  superseded  by 


ELECnOK  COMKITTEE— oonein««{2. 
the  ParliamentHry  Elections  Act,  1868  (31 
&  32  Vict.  c.  125),  which  has  provided  in 
effect  as  follows  : — 

A  petition  complaining  of  an  undue  re- 
turn is  to  be  presented  in  the  Court  of 
Common  Pleas  by  any  one  who  either 
voted  or  had  a  right  to  vote  at  the  elec- 
tion, or  by  the  defeated  candidate ;  and 
such  election  petition  (as  it  is  called)  is  to 
be  tried  before  a  puisne  judge  of  the  supe- 
rior Courts,  three  such  judges  (to  be  called 
the  election  judges),  being  chosen  for  this 
purpose  from  among  the  judges  of  those 
Courts  respectively.  The  trial  is  to  tako 
place,  in  the  case  of  a  borough  election,  in 
the  borough,  and  in  the  case  of  a  county 
election,  in  the  county,  excepting  in  excep- 
tional cases ;  and  at  the  conclusion  of  the 
trial  the  judge  is  to  declare  the  validitv  or 
invalidity  of  the  return,  and  who  is  auly 
elected,  or  whether  the  election  is  wholly 
void,  and  is  to  certify  his  determination  to 
the  Speaker  of  the  House  of  Commons,  and 
the  determination  so  certified  is  final  to  all 
intents  and  purposes.    See  also  next  title. 

ELECTIONS,    COmONS'  BIOETS  DT. 

At  the  election  for  Bucks,  in  1604,  Sir 
Francis  Ciloodwin  was  chosen  in  preference 
to  Sir  John  Fortescue.  Now,  as  Goodwin 
was  an  outlaw,  and  the  King,  by  procla- 
mation of  the  previous  year,  had  forbidden 
the  return  of  such  persons  as  membere,  the 
return  made  by  the  sheriff  into  Chancery 
was  sent  back  to  the  sheriff,  and  a  second 
election  was  directed  to  be  made,  upon 
which  latter  election,  Sir  John  Fortescue 
was  returned. 

With  this  interference  in  election 
matters  on  the  part  of  the  King,  the  Com- 
mons were  greatly  annoyed,  and  they  re- 
solved that  the  election  of  Ooodwin  was 
lawfuL  The  Lords  thereupon  requested 
the  Commons  to  explain  the  matter ;  but 
the  Commons  answered  that  it  was  not  con- 
sistent with  the  dignity  or  the  practice  of 
their  House  to  account  for  theu-  proceed- 
ings. The  King  thereupon  directed  a  con- 
ference between  the  Lords  and  Commons 
upon  the  matter,  and  afterwards  a  second 
conference  between  the  Commons  and  the 
judges:  but  the  Commons  refused  to  obey 
either  direction,  whereupon  the  King  com- 
manded the  same  as  an  absolute  monarch. 
Upon  this,  the  Commons  yielded,  and  the 
conference  between  them  and  the  judges 
came  off  and  ended  in  both  members  being 
set  aside  and  a  writ  issued  for  a  new  elec- 
tion, the  King  directing  that  all  the  pro- 
ceedings in  the  matter  should  bo  erased 
from  the  journals. 

Subsequently,  in  the  year  following 
(1604^6),  the  Commons  delivered  to  ths 
King  a  declaration  of  their  rights,  and 
which  declaration   (entitled  •*A  Form  of 
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Apology  and  SalisfactioD ")  was  to  the 
following  effect : — 

**  (1.)  That  the  privileges  and  liberties 
of  the  Commons  are  thoir  right  and  their 
inheritance  no  less  than  their  very  lands 
and  goods,  and  that  the  same  privileges 
and  liberties  are  not  given  up  by  the 
customary  request  made  by  the  Commons 
at  the  commencement  of  parliaments,  that 
they  may  enjoy  their  privileges  and  liber- 
ties as  in  times  past,  for  that  such  request 
is  a  more  act  of  courtesy  on  their  part  ; 

(2.)  That  their  House  is  a  Court  of 
Record,  and  that  there  is  no  Court  in  the 
kingdom  whicli  can  compare  with  the 
High  Court  of  Parliament ; 

**  (3.)  That  the  House  of  Commons  is  the 
sole  proper  judge  of  election  matters ;  and 

"  (4.)  That  the  power  of  the  High  Court 
of  Parliament  being  above  the  Law  is  not 
founded  on  the  Common  Law,  but  that 
Court  has  rights  and  privileges  peculiar  to 
itself." 

XLECnOKS,  CBOWK'S  IHTLUEFCE 
Dr.  By  the  stat.  28  Edw.  1,  st.  3,  c.  8,  the 
I)Ower  to  elect  the  sheriffs  had  been  given 
to  the  people,  but  that  power  was  ^ans- 
ferrcd  to  Uie  king  by  the  stat  9  Edw.  2, 
st.  2,  and  the  election  of  sheriffs  was  ren- 
dered annual  and  the  old  sheriffs  made  re- 
eligible  by  the  stat.  14  Edw,  8,  st.  1,  c.  7. 
Now — 

(1.)  The  first  mode  in  which  the  Crown 
endeavoured  to  influence  elections  was  fur- 
nished by  this  attitude  of  the  sheriffs  to  the 
Crown ;  for  the  sheriff  being  the  nominee 
of  the  Crown  and  being  anxious  to  retain  a 
lucrative  and  influential  position,  it  was  a 
matter  of  policy  on  his  part  to  return  mem- 
bers who  snould  support  the  Crown,  and  to 
omit  altogether  (as  ho  was. well  able  in 
those  times  to  do),  the  return  of  members 
from  boroughs  not  well  disposed  towards 
the  Crown. 

In  later  times,  other  modes  were  adopted 
by  the  Crown  to  influence  elections,  namely, 
the  following, — 

(2.)  The  creation  of  new  boroaghs,  e.g., 
Edward  VL  created  22,  Mjiry  14 ;  Eliza- 
beth over  50,  and  James L  about  as  many; 

(8.)  The  dispatch  of  circular  letters  to 
the  nobility  and  influential  gentry  in  the 
provinces,  e.g.,  in  the  reigns  notably  of 
E<lward  VI.  and  James  II. ; 

(4.)  The  securing  a  favourable  party  in 
the  Commons,  e.g.^  bv  means  of  the  under- 
takers  of  James  I.,  oeing  five  in  number 
(Neville,  Yelverton,  Hyde,  Crew,  and 
liigges),  who  xmdartook  to  keep  up  a  favour- 
able majority  for  tiie  king  ; 

(5.)  The  re-modelling  or  purging  of 
corporations,  e.g.,  by  James  II ,  by  means 
of  his  Begulutors  of  Corporations ;  and 
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(6.)  The  distribution  of  places  and  pen- 
sions by  the  sovereign  and  his  ministers, — 
a  mode  of  influence  which  was  originated 
and  carried  to  excess  in  the  reign  of 
GkK)rge  III.,  and  which  has,  more  or  less, 
continued  almost  until  the  present  day. 

ELECnOKS,    PABIIAHEKTABT :  See 

for  the  latest  practice  in  these  matters, 
Bushby's  Elections  Manual,  by  Hardcastle, 
1874. 

ELECTORAL  FEAHGHISE.  This  phrase 
denotes  most  commonly  the  qualifications 
of  the  persons  entitled  to  elect  members  of 
parliament,  whether  in  counties  or  in  bo- 
roughs ;  although  it  may  also  apply  to  the 
qualifications  (now  entirely  repealled)  of 
persons  entitled  to  become  candidates  for 
election.  A  brief  history  of  tlie  electoral 
franchise  at  different  periods  is  as  follows  : 

I.  In  the  case  of  Counties:  It  appears 
that  originally  all  the  freeholders  of  the 
county,  whether  resident  or  not,  elected 
the  members  for  the  county  (7  lien.  4. 
c.  15) ;  that  afterwards  by  the  stat.  1  Hen.  5, 
c.  1,  residence  was  made  a  necessary  qua- 
lification; that  the  number  of  electors 
occasioning  turbulence,  the  forty  shillings 
freeliold  qualification  was  imposed  by 
8  Hen.  6,  c.  7 ;  that  the  stat.  14  Geo.  3,  c. 
58,  dispensed  with  the  qualification  of  resi- 
dence. More  recently,  by  the  Reform  Act, 
1832,  the  electors  for  coimties  were  in- 
creased by  the  addition  of  copyholders  and 
leaseholders  for  terms  of  years,  and  of 
tenants  at  will,  paying  a  rent  of  £50  a  year. 

II.  In  the  case  of  Boroughs  :  It  ap{K>ars 
that  originally  the  right  of  election  in 
these  was  very  various,  the  chief  varieties 
of  qualification  being  the  following : — 

(1.)  All  inhabitant  householders  resi- 
dent within  the  borough ; 

(2.)  All  inhabitants  paying  '^scot  and 
lot": 

(3.)  All  "  potwallers,"  t.  e.,  persons 
(whether  householders  or  lodgers)  furnish- 
ing their  own  diet ; 

(A.)  All  persons  holding  burgage  lands ; 
and 

(5.)  All  persons  enjoying  corporate 
rights.  And  in  some  boroughs  two  or  more 
of  these  qualifications  might  be  combined. 

After  many  fruitless  endeavours,  extend- 
ing through  the  reigns  of  George  III.  and 
George  IV.,  the  Reform  Act,  1832,  regu- 
lated the  representation  as  follows  :  A  £10 
household  franchise  was  uniformly  esta- 
blished in  all  boroughs,  saving  only  the 
rights  of  corporate  towns.  Ultimately,  by 
the  Act  80  &  31  Vict.  c.  102  (the  Repre- 
sentation of  the  People  Act,  18G7),  which 
extends  as  well  to  counties  as  to  boroughs, 
the  rights  of  oloctiun  have  been  regulated 
as  follows : — 
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I.  In  the  case  of  Counties :  Every  person 
duly  regititerefl  as  a  voter,  and  who  is  of 
fidl  ago  and  capacity,  and  who  is  the  owner 
of  lands  or  tenements  of  freehold,  copyhold, 
or  any  other  tenure  whatever,  for  his  own 
life  or  pur  autre  vie,  or  for  any  larger 
estate  of  the  clear  yearly  value  of  not  less 
than  £5,  or  who  is  entitled  either  as  lessee 
or  assignee  to  the  unexpired  residue  of  a 
term  of  years  whicli  was  originally  for  a 
period  of  not  less  than  sixty  years,  deter- 
minable or  not  on  a  life  or  lives,  of  the  like 
clear  yearly  value  (s.  5);  or  who  has  occu- 
pied for  twelve  months  lands  or  tenements 
within  the  county  of  the  rateable  value  of 
£10,  and  has  been  rati>d  for  the  same  for 
the  relief  of  the  poor,  and  has  paid  such 
rules  (s.  6). 

II.  In  the  case  of  Boroughs,— every 
person  duly  registered  as  a  voter,  and  who 
is  of  full  age  and  capacity,  and  who 
has  for  twelve  months  preceding  been  an 
inhabitant  occupier,  whether  as  owner  or 
tenant,  of  any  dwelling-house  within  the 
borough,  and  who  has  been  rated  for  the 
same  for  the  relief  of  the  pcjor,  and  has  jmid 
such  rates ;  or  who  as  a  lodger  has  oecu- 
piefl  in  the  borougli  separately  and  as  sole 
tenant  for  twelve  months  preceding  the 
sjime  lodgings  in  a  house  of  the  clear  yearly 
value  of  £10  at  the  least,  and  hns  also  re- 
sided for  that  period  in  such  lodgings  (s.  5). 

ELEGIT.  This  is  a  writ  of  execution, 
and  is  so  called  because  the  plaintiff  Jias 
chosen  this  particular  writ  in  preference  to 
others.  The  writ  was  first  given  by  the 
statute  of  Westminster  the  Second  (13 
Edw.  1),  c.  18,  and  has  received  a  more 
extensive  operation  from  the  statute  1  &  2 
Vict.  c.  1 10.  The  writ  is  available  for  the 
recovery  of  either  a  debt  or  damages  due 
upon  a  judgment  or  upon  the  forfeiture  of 
a  recognizance  taken  in  the  King's  Court. 
By  the  Common  Law  (apart  from  statute), 
a  judgment  creditor  could  come  upon  the 
goods  and  chattels  and  the  presently  ac- 
cruing profits  of  the  lands  and  heredita- 
ments of  his  debtor  (the  writ  of  execution 
for  that  purpose  being  either  a  fi.  feu  or  a 
Uvari  faeias),  but  he  could  not  come  upon 
the  lands  or  hereditaments  themselves  so 
as  to  have  th(i  possession  of  them  ;  by  the 
stiitutes  before  mentioned,  he  has  been 
enabled,  by  means  of  the  writ  of  elegit,  to 
appraise  (instead  of  selling)  the  goods  and 
chattels  of  his  debtor  and  to  obtain  a 
delivery  of  the  same  to  himself  at  such 
appraisement  in  part  satisfaction  of  his 
judgment  debt;  and  in  case  his  judgment 
is  not  fully  satisfied  thereby,  then  the 
moiety  (under  13  Edw.  1,  c.  18)  or  the 
entirety  (under  1  &  2  Vict.  c.  110)  of  the 
lands  themselves  may  bo  taken  possession 
of  under  the  elogit.    During  such  time  as 
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the  judgment  creditor  bo  holds  the  lands 
under  his  elegit,  he  is  called  a  tenant  by 
elegit,  and  liis  estate  iu  the  lands  is  a 
tenancy  by  elegit. 

See  also  titles  Exiccution,  Wbit  of  ; 
'  JuDOMSNT  Debts. 

ELI80B8.  If  the  sheriff  who  returns 
the  jury  in  an  action  is  himself  an  inte- 
rested party  in  the  action,  upon  his  array 
being  quashed,  the  iury  is  to  oe  summoned 
by  the  coroner;  and  if  the  coroner's  array 
is  also  challenged  and  quashed,  then  the 
jury  is  to  be  summont;d  by  two  clerks  of 
the  Court,  who  for  that  matter  are  called 
elisors,  and  to  whose  array  no  challenge  is 
allowed.  The  word  elisors  is  by  many  sup- 
posed to  mean  electors,  from  the  French 
elire,  to  elect. 

ELOIOK,  ELOIOHMEHT.  When  a  de- 
fendant has  recovered  judgment  in  an 
action  of  replevin,  he  obtains  a  writ  of 
execution  de  retomo  habendo,  for  the  return 
of  the  things  distrained ;  and  in  case  the 
sheriff  in  executing  this  writ  finds  Uiat  the 
goods  have  been  conveyed  to  places  un- 
known to  him,  so  that  he  cannot  execute 
the  writ,  he  makes  a  return  to  the  writ, 
that  the  goods  are  eloigned,  i.e.,  taken  to  a 
distance  out  of  his  jurisdiction  or  to  some 
place  unknown  to  him.  This  return  of  the 
sheriff  is  called  a  return  of  eloigfimeni  or 
elongata.  The  defendant  is  thereupon 
entitled  to  sue  out  a  writ  of  capias  in  wither^ 
nam,  as  to  which,  see  that  title.  Failing 
satisfaction  by  this  writ,  the  defendant  may 
then  sue  out  a  scire  facia*  against  the 
plaintilTs  pledges,  to  shew  cause  why  the 
price  of  the  eloigned  dibtress  should  not  be 
made  good  out  of  the  lands  and  goods  of 
the  pledges;  and  if  no  cause  be  shewn, 
then  the  plaintiff  has  execution  against 
the  lands  and  goods  of  the  pledges,  and  in 
case  the  registrar  of  the  county  court  who 
granted  the  replevin  has  not  taken  pledges, 
the  defendant  has  an  action  on  the  case 
against  him  for  bis  omission,  and  the 
damages  arising  therefrom. 

EMAVGIPATIOK.  In  French  Law,  a 
&ther  or  mother  (being  a  widow)  may  by  a 
simple  declaration  emancipate  a  child  at 
the  age  of  fifteen  years ;  and  the  marriage 
of  a  child,  at  whatever  age,  operates  an 
emancipation.  An  orphan  of  the  age  of 
eighteen  years  may  be  emancipated  by  a 
decision  of  the  coixseU  de  famitie.  The 
effects  of  emancipation  are  to  render  the 
child  competent  to  act  generally  on  his 
own  account  iu  all  matters  of  a  purely  ad- 
ministrative character;  but  he  remains 
subject  to  all  former  disabilities  in  respect 
of  the  alienation  of  capital,  of  real  estate 
{ses  immeubles),  of  loan  transactions,  and 
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the  like.    If  a  trader,  his  capacity  is  un- 
limited.    Code  Nap.  1, 10.  3. 

EKBABOO.  Is  the  hindering  or  deten- 
tion by  any  government  of  shipd  of  com- 
merce in  its  ports.  If  the  embargo  is  laid 
upon  ships  belonging  to  citizens  of  the 
state  imposing  it,  it  is  called  a  civU  em- 
bargo, an  example  of  which  occurred  in 
1807  in  the  conduct  of  the  United  States; 
on  the  other  hand  if  (as  more  commonly 
happens)  the  embargo  is  laid  upon  ships 
belonging  to  tlie  enemy,  it  is  called  a 
hostile  embargo.  The  effect  of  tliis  latter 
embargo  is  tliat  the  vessels  detained  are 
restored  to  the  rightful  owners  if  no  war 
follows,  but  are  forfeited  to  the  embargoing 
government  if  war  does  follow,  the  declara- 
tion of  war  being  held  to  relate  back  to 
the  original  seizure  and  detention.  See 
Wheaton,  pp.  372-373. 

XKBEZZLEXEITT.  May  be  roughly 
defined  as  stealing  by  clerks,  servants,  or 
agents.  It  is  not  larceny, — that  offence 
involving  a  taking  without  the  will  of  the 
owner,  which  a  clerk,  servant,  or  agent 
who  is  entrusted  to  take  cannot  be  said  to 
do.  But  the  offender  intercepts  and  mis* 
applies  money  or  such  like  things;  and 
this  constitute  the  offence  of  embezzlement 
under  the  stat.  24  &  25  Vict.  o.  96,  sa.  68- 
72.  The  offence  is  a  felony,  and  is  punish- 
able precisely  as  larceny  is  (see  that  title). 
In  case  a  larceny  is  proved  upon  an  indict- 
ment for  embezzlement,  the  defendant  may 
be  convicted  of  the  former  offence,  and  vice 
versd.  Any  number  of  distinct  embezzle- 
ments not  exceeding  three,  committed 
within  a  period  of  six  months,  may  be 
joined  in  the  same  indictment. 


These  are  the  away- 
going  crop,  in  other  words,  the  crop  which 
is  upon  the  ground  and  unrcaped  when  the 
tenant  goes  away,  his  lease  having  deter- 
mined;  and  the  right  to  emblements  is 
the  right  in  the  tenant  to  tt^e  away  the 
away-going  crop,  and  for  that  purpose  to 
oome  upon  the  land,  and  do  all  other  neces- 
sary things  thereon.      The   instances  in 
which  the  right  to  emblements  exist  are 
the  following : — 
(1.)  A  tenant  for  life  sowing  the  lands 
and  dying  before  harvest,  his  ex- 
ecutors will  have  the  right ; 
(2.)  An  under-tenant,  whose  tenancy  is 
suddenly  and  without  his  own  act 
determined    before  harvest,  e.g.^ 
by  his   landlord's   estate  deter- 
mining (whether  by  the  death  or 
re-marriage  of  the  latter),  has  the 
Tighi(Kingshury  v.  CoUins,^  Bing. 
207); 
(3.)  A  tenant  at  will,  who  is  ousted  by 
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his  landlord,  for  no  cause  of  for- 
feiture (Co.  Litt.  66  a) ;  or  who 
suddenly  dies,  or  whose  landlord 
suddenly  dies  (Co.  Litt.  55  b) ; 

(4.)  A  tenant  by  the  curtesy  (2  Bl.  122) 
or  in  dower  (20  Hen.  3,  c.  2), — 
upon  their  deaths ;  and, 

(5.)  A  tenant  pur  autre  rie(Oo.  Litt.  55  b) 
and  a  parson  (28  Hen.  8,  c.  11), 
upon  the  determination  of  their 
estates  otherwise  than  by  their 
own  act  or  default. 

But  the  following  persons  have  no  right 
to  emblements,  notwithstanding  the  sudden 
delermlnation  of  their  tenancy : — 

(1.)  A  tenant  for  life  who  determines  the 
tenancy  by  his  or  her  own  act,  e.g., 
a  widow  who  re-marries,  being 
only  entitled  during  her  widow- 
hood; 

(2.)  A  tenant  at  will  or  for  years  who 
commits  a  forfeiture  or  other- 
wise wilfully  determines  his  own 
tenancy ; 

(3.)  A  tenant  at  sufferance  (7  M.  &  W. 
235); 

(4.)  Tenants  at  a  rack  rent  since  1851,  in 
virtue  of  the  14  &  15  Vict  c.  25, 
8.1,whoee  tenancv,  but  for  tliat  act, 
would  have  suddenly  determined 
by  the  death  or  cesser  of  the  estate 
of  their  landlord,  these  tenants 
now  holding  on  until  the  expira- 
tion of  the  then  ciurrent  year  of 
their  tenancy,  and  apportioning 
their  rent  between  the  executors 
of  the  deceased  landlord  and  the 
estate  of  the  succeeding  landlord 
(see  Appobtionhemt  of  Bent)  ; 

(5.)  Mortgagors,  although  to  some  ex- 
tent they  are  tenants  at  will ; 

(6.)  A  tenant  in  dower  becoming  un- 
chaste; 

(7.)  A  parson  who  resigns  his  livine. 
Bulwer  v.  Bulvoer^  2  Bam.  &  Aid. 
470 

EKBBACEBT.  This  offence  consists  in 
the  attempt  to  influence  a  jury  corraptly 
to  one  side  or  the  other,  by  promises,  per- 
suasions, entreaties,  entertainments,  dou- 
ceurs, and  the  like.  The  person  guilty  of 
it  is  called  an  embraeerj  and  is  punishable 
under  19  Hen.  7,  c.  13 ;  and  see  atat.  6  Geo. 
4,  c.  50. 

XUFHTTEUSIS.  Is  a  term  of  Roman 
Law,  and  which  finds  a  near  equivalent  in 
the  phrase  fee  farm  of  English  Law,  being 
the  letting  of  lands  or  houses  to  a  lessee  for 
ever,  subject  to  the  payment  of  a  perpetual 
rent,  usually  of  small  amount.  The  in- 
terest of  the  holder  (who  is  called  tho 
emphyteuticarius)  is  assignable,  t.«.,  alien- 
able ;  and  the  landlord  may  not  eject  him 
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nnlesB  for  non-payment  of  the  rent  agreed. 
In  case  the  entire  subjeot-matter  of  the 
leaae  is  destroyed,  the  loss  falls  upon  the 
landlord ;  but  a  particular  loss  falls  upon 
the  tenant. 

See  title  Fee  Fabm  Bent. 

EKCSBOAGHMXIIT :  See  titles  Appboye- 
ment;  Common. 

EHDOWXEKT.  This  term  is  com- 
monly applied  to  any  provision  for  the 
officiating  minister  of  a  church,  the  provi- 
sion usually  consisting  in  the  setting  apart 
of  a  portion  of  lands  for  his  maintenance. 
Thus,  in  ancient  times,  the  lord  of  a  manor, 
when  he  built  a  church  on  his  demesne 
lands,  usually  endowed  it  with  a  piece  of 
land,  called  the  gUite  (see  title  Advow- 
80Ns).  But  at  the  present  day,  many 
endowments  consist  in  money  or  consols 
simply,  which  private  individuals  have 
given  to  trustees  in  trust  for  the  charity 
{see  title  Charities).  And  there  are  also 
special  modes  of  endowment  adopted  by 
the  Ecclesiastical  Commissioners.  See  that 
title. 

EHFEOFF.  This  means  to  vest  in  an- 
other by  means  of  a  feoffmerU  the  legal 
estate  in  lands. 

See  title  Feoffment. 

ENTEAirCHISEMEHT.  This  term  is 
usually  applied  to  copyhold  lands,  and  as 
BO  applied  denotes  the  conversion  of  the 
copyholds  into  freeholds.  The  mode  of 
eniranchisement  is  regulated  at  the  present 
day  by  the  stat.  4  &  5  Vict.  o.  35,  and  the 
Copyhold  Acts,  1852  and  1858,  under 
which  Acts  great  facilities  are  afforded  for 
the  commutation  of  the  lord's  customary 
rights ;  moreover,  enfranchisement  is  ren- 
dered compulsory  at  the  wish  either  of  the 
lord  or  of  the  copyhold  tenant,  with  this 
difference  in  the  two  cases,  namely,  that  if 
the  compulsory  enfranchisement  is  made 
at  the  wish  of  the  tenant,  the  commutation 
of  the  lord's  rights  consists  in  a  gross  sum 
of  money,  either  paid  at  the  time  of  the 
completion  of  the  enfranchisement,  or 
secured  by  a  mortgage  of  the  lands; 
whereas,  when  the  compulsory  enfran- 
chisement is  made  at  the  wish  of  the  lord, 
the  commutation  of  his  rights  consists  in 
an  annual  rent-charge  issuing  out  of  the 
lands  enfranchised.  The  effect  of  enfran- 
chisement is,  to  discharge  the  lands  of  all 
customary  incidents,  e.g.,  the  custom  of 
descent  to  the  customary  heir,  and  to 
annex  to  them  all  the  incidents  of  freehold 
lands. 

EKOSAVIHOS  :  See  title  Copybight. 

EHLABOB.  This  term  is  commonly 
used  in  connection  with  rules  calling  upon 
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either  party  to  an  action  or  suit  to  do  a 
certain  thin^  by  a  specified  day;  the 
judges  in  such  a  case  will,  on  sufficient 
grounds  being  shewn  for  so  doing,  enlarge 
the  time  originally  specified  for  doing  the 
act,  in  which  case  the  rule  is  said  to  be 
enlarged,  meaning  that  the  time  specified 
in  it  has  been  enlarged,  i.e.,  extended. 
Similarly,  an  arbitrator  often  enlarges  the 
time  for  making  his  award  ;  and  the  Court 
of  Chancery  may,  and  ofton  does,  enlargo 
the  time  for  filing  evidence  in  a  suit,  or  for 
taking  some  other  step  in  the  suit,  whero 
the  Court  is  satisfied  upon  affidavit  that 
there  is  good  reason  for  so  doing. 

EVQUIBT,  WBIT   OF: 

Wbit  of. 


See   Inquibt, 


EHBOLMEHT  :  See  Inbolment. 

EHTERIH0  AFPEABAHCZ:  See  Ap- 
feabanoe. 

EHTEROrO  JUDGMENTS.  The  formal 
entry  of  the  judgment  on  the  rolls  of  tho 
Court,  which  used  to  be  a  necessary  pre- 
liminary to  suing  out  execution  on  tlie 
judgment,  and  which  is  still  necessary 
before  bringing  error  or  an  action  of  debt 
on  scire  /cieicts  on  the  judgment.  How- 
ever, by  the  C.  L.  P.  Act,  1852,  &  206,  and 
r.  70,  H.  T.  1853,  it  is  not  necessary,  beforo 
issuing  execution,  to  enter  the  proceedings 
on  any  roll,  but  an  incipitur  thereof  may 
be  made  upon  paper,  shortly  describing  tho 
nature  of  tne  judgment,  and  judgment  may 
thereupon  be  signed,  costs  i&xea,  and  exe- 
cution issued ;  but  it  is  provided  that  the 
proceedings  may  be  entered  on  the  roll  as 
heretofore,  whenever  the  same  may  become 
necessary  for  the  purpose  of  evidence,  or  of 
bringing  error,  or  the  like.  This  entry  of 
the  judgment  may,  it  seems,  be  made  after 
any  lapse  of  time.  Barrow  v.  CrqfL  4  B. 
&  C.  388. 

EHTIBETT.  A  tenancy  by  entirety 
or  (in  the  case  of  husband  and  wife)  en- 
tireties, is  a  tenancy  in  which  the  entire 
or  sole  possession  is  in  one  person,  as  dis- 
tinguished from  a  joint  or  several  pos- 
session by  two  or  more  persons ;  in  other 
words,  tenante  by  entireties  are  seised  per 
toutf  and  not  also  per  my,  whereas  joint 
tenante  are  seised  e<  per  my  ef  per  tout, 
Consequentlv,  upon  the  death  of  either 
tenant  by  the  entireties,  the  other  tekes 
the  whole  under  the  original  grant,  and 
not  (as  is  the  case  in  joint  tenancy)  by 
the  new  or  independent  title  of  survivor- 
ship. The  effecte  of  such  a  tenancy  are, 
that  neither  tenant  can  convey  the  whole  of 
his  estate  without  the  other,  and  neither  can 
sever  without  the  other ;  and  this  curious 
result  follows  from  tho  unity  of  the  two 
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perwnH  of  hoHband  and  wife,  that  a  girt 
to  them  and  a  third  jKT.on  of  lands  or  of 
f:(f(HU  in  wordd  whir-h  puqwrt  to  make  the 
three  parties  joint  tenants,  or  even  tenants 
in  common,  carries  one  moiety  only  to  tfie 
hiiHbjind  and  wife,  and  leaves  the  other 
njoiety  to  tlie  third  p«rw)n.  Atrheson  v. 
Atefifson,  11  Beav.  4«5 ;  In  re  Wylde's 
E»tat^,  2  Dc  a.  M.  &  G.  724. 

EHTBT.  The  actual  taking  possession 
of  lands  or  tenements  by  entering  upon 
the  same.  This  is  a  renndy  which  the 
law  affords  to  an  injured  party  ousted  of 
his  lanris  by  another  pi-rhon  who  has  taken 
jK>8S(!HHion  thereof  without  right.  This 
remedy  (whirh  must  in  all  cnscs  be  pur- 
Mied  |)eaceably)  takes  place  in  three  only 
out  of  the  five  sjK'cies  c»f  ouster,  viz., 
abatement,  intrusion,  and  disseisin  ;  for  as 
in  tiiese  three  cases,  the  original  entry  of 
i\\ii  wrongdo(?r  is  unlawful,  so  the  wrong 
may  bo  remedied  by  the  mere  entry  of 
the  former  poshcusor.  But  it  is  otherwise 
upon  a  diHcontimMnce,  or  deforcement^  fur 
in  these  latter  two  eases,  the  former  pos- 
sessor cannot  remedy  tlu;  wrong  by  entry, 
but  must  do  so  by  action,  inasmuch  as 
the  original  entry  being  in  these  cases 
lawful,  and  therefore  conferring  an  ap- 
parent right  of  possession,  the  law  will 
not  suffer  such  apparent  right  to  be  over- 
thrown by  the  mere  act  or  entry  of  the 
claimant.  And  by  the  Act  3  &  4  Will.  4, 
c.  27,  8.  10,  no  person  shall  be  deemed  to 
have  bo(m  in  possession  of  any  land  within 
the  meaning  of  that  Act,  merely  by  reason 
of  his  having  made  an  entry  thereon ;  and 
by  the  same  Act,  s.  11,  no  continual  or 
other  claim  upon  or  near  any  land  shall 
preserve  any  right  of  making  an  entry. 

ENTBT,  WSIT  OF.  A  writ  made  use 
of  in  a  posHcssory  action  directed  to  the 
sheriff,  requiring  him  to  command  the 
tenant  of  the  land  that  he  do  render  the 
enmo  to  the  demandant,  bocause  that  ho 
the  tenant  had  not  entry  into  the  land  in 
question,  but  by  or  after  a  disseisin,  in- 
trusion, or  tlie  like,  made  within  the  time 
limited  by  law  for  such  actions ;  or  that  in 
case  of  his  refusal  so  to  reniier  the  land, 
ho  do  appear  in  Court  to  shew  the  reason 
of  his  refusal.  It  was  usual  to  specify  in 
the  writ  the  digree  or  degrees  within  which 
the  some  was  broui^ht,  in  this  manner: 
(1.)  If  the  writ  was  brought  against  the 
party  himself  who  did  tlie  wrong,  then  it 
only  charged  the  tenant  himself  with  the 
injury, — non  hahuU  iiigre^eum  nisi  per 
intnuiimem  quam  ipse  J'ecit.  (2.)  If  the 
writ  was  brought  against  an  alienee  of 
the  wrongdoer,  or  against  the  heir  of 
the  wrongdcxT,  tlien  it  was  said  to  bo 
iu  the  lirs-t  degreo,  and  charged  the  tenant 
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in  this  manner :  that  he  the  tenant  had 
not  entry  but  by,  i.e.,  through,  per,  the 
original  wrongdoer  who  alienated  the 
land  or  from  whom  it  descended  to  him, — 
uon  habuit  ingres»um  nin  per  Gulielmum, 
qui  86  in  illud  intrutit,  et  iUud  tenenti 
dimisit,  (3.)  If  the  writ  was  brought 
against  a  tenant  holding  under  a  second 
alienation  or  descent,  then  it  was  said  to  be 
in  tlie  second  degree,  and  charged  the 
tenant  in  this  manner  :  that  he  the  tenant 
had  not  entry  but  by,  t.e.,  through^  per,  a 
prior  alienee,  to  whom,  cut,  the  original 
wrongdoer  demised  the  same, — non  habuit 
ingreettum  nin  per  Bicardum  cui  Gulielmus 
illud  dimud't,  qui  8e  in  iUud  intrust t, 
(4.)  If  the  writ  was  brought  against  a 
tenant  holding  under  more  than  two 
alienations  or  descents,  i.e.,  after  two  de- 
grees were  past,  it  was  framed  upon  the 
Statute  of  Marlbridge  (52  Hen.  8),  c.  30, 
which  first  gave  the  writ  in  this  case ;  and 
as  that  statute  provided  that  when  the 
number  of  alienations  or  deseents  excee<led 
tlie  usual  degrees,  t.«.,  two  degrees,  the 
writ  should  not  mention  the  degrees  at  all 
— ^the  writ  was  called  a  writ  of  entry  sur  dis- 
seisin in  the  post,  and  charged  the  tenant 
in  this  manner :  that  he  the  tenant  had 
not  entry  unless  after,  post,  or  subsetjuent 
te  the  ouster  or  injury  done  by  the  original 
wrongdoer, — non  habuit  ingretisum  nisi  post 
inirusionem  qv^m  Gulielmus  in  iUud  fecit. 
By  the  Act  3  &  4  Will.  4,  c.  27,  s,  36. 
and  the  (\  L.  P.  Act,  18G0,  s.  26,  all  real 
actions  have  been  abolished. 

EHTBT     AD     COMinTHEII     LEGEM. 

This  was  a  writ  of  entry  which  lay  for 
a  reversioner  after  the  alienation  and 
death  of  the  particular  tenant  for  life, 
against  him  who  was  in  possession  of  the 
land. 

EHTBT  AD  TEBIUHTJII  QTTI  FBJE- 
TEBIIT.  This  was  a  writ  of  entry  which 
lay  for  a  reversioner  when  the  possession 
was  withheld  from  him  by  the  lessee  or  a 
stranger,  after  the  determination  of  a  lease 
for  years. 

EHTBT  nr  CAflU  FBOVISO.  This' 
was  a  writ  of  entry  provided  by  the 
Statute  of  Gloucester  (6  Edw.  1),  c.  7 ;  it 
lay  for  a  reversioner  after  the  alienation  by 
tenant  in  dower  or  tenant  for  life,  and 
during  the  life  of  such  tenant. 

EHTBT  IH  COHSIMILI  CASH:  See 
title  Cash  Gonsuiili. 

EHTBT  OH  THE  BOLL.  In  former 
times,  the  parties  te  an  action  personally 
or  by  their  counsel  used  te  appear  in  open 
Court  and  moke  their  mutual  statements 
viva  voc^,  instead  of  as  at  the  present  day 
delivering  their  mutual   pleadings,  untU 


A  NEW  LAW  DIOTIONABT. 


139 


EHTBT  OK  THE  BJOiLL—eontimued, 

they  arrived  at  the  issue  or  prociso  point 
in  dli^pute  between  them.  Daring  the 
progress  of  this  oral  statement,  a  minute 
of  the  various  proceedings  was  made  on 
parchment  by  an  officer  of  the  Court  ap- 
]K>inted  for  that  purpose ;  the  parchment 
then  became  the  record,  in  other  words, 
the  official  history  of  the  suit.  Long  after 
the  practice  of  oral  pleading  had  fallen 
into  disuse,  it  continued  necessary  to  enter 
the  proceedings  in  like  manner  upon  the 
parchment  roll,  and  this  was  entry  on  the 
ntUj  or  making  up  the  ugtie  roU,  as  it  was 
otherwise  called. 

But  by  a  rule  of  H.  T.  4  Will.  4, 
the  practice  of  making  up  the  issua  roU 
was  abolished ;  and  it  is  now  only  neces- 
sary to  make  up  the  issue  in  the  form 
prescribed  for  that  purpose  by  a  rule  of 
H.  T.,  1853,  and  to  deliver  the  same  to  the 
Court  and  to  the  opposite  party.  The 
issue  which  is  delivered  to  the  Court 
is  called  the  nin  priua  record;  and  as  that 
is  the  only  thing  the  Court  will  look  at, 
it  may  be  regarded  as  the  official  history 
of  the  suitk  in  like  manner  as  the  issue  roil 
formerly  was. 

EHTJBE.  This  word  means  to  operate 
or  take  effect.  Thus,  a  release  in  fee  from 
a  reversioner  to  his  prior  tenant  enures  by 
way  of  the  enlargement  of  the  particular 
tenancy  into  a  fee  simple;  also,  a  grant 
by  one  joint  tenant  to  another  will  enure, 
f  .6.,  oi)erate,  as  a  release  (Cf tester  v.  Willan, 
2  Wms.  Saund.  97  a),  and  a  release  as  a 
covenant  to  stand  seised.  Roey.  Tranmarr, 
WiUes,  632. 

XQtnTABLE  ESTATE :  See  title  Uses. 

EQUITABLE    MOBTeAOE:     See    title 

MOBTOAQK. 

EQtriTABLE  PLEAS  AHB  BEPLICA- 
TIONS.  Under  the  C.  L.  P.  Act.  1854 
(17  &  18  Vict.  c.  126),  it  is  permitted  to 
plead  equitable  defences  at  Law,  beginning 
the  plea  with  the  words,  "  For  defence  or 
o(iuitablo  grounds."  Such  plea  required 
to  bo  such  as  would  have  entitled  the  de- 
fendant who  pleaded  it  to  an  unconditional 
injunction  upon  bill  filed  in  Equity :  but 
that  is  not  now  the  law,  under  the  Judicature 
Act,  1873.  Equitable  pleas  make  the 
replications  and  all  subsequent  pleadings 
equitable  al^.  Saving  v.  lloylake  Hy.  Co , 
L.  11.  1  Ex.  9. 

EQUITY  is  the  phrase  commonly  used 
to  designate  that  jjortion  of  the  law  which 
is  administered  by  the  Courts  of  Chancery 
in  Lincoln's  Inn  and  at  the  Kolls.  Equity, 
in  this  sense,  is  wider  than  Law,  and  nar- 
rower than  Natural  Justice  or  Natural 
F^piity,  in  the  •J't4:nt  of  the  matters  which 
aru  tlio  subjects  of  its  jurisdiction.    Equity 
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cannot  be  defined  in  its  content^  otherwise 
than  by  an  enumeration  of  its  various 
subject-matters,  being  trusts,  mortgages, 
administrations,  &c.,  &c. 

There  are,  or  used  to  be,  three  jurisdic- 
tions in  Equity,  namely,  the  exclusive,  the 
concurrent,  and  the  auxiliary  jurisdictions, 
the  exclusive  jurisdiction  being  that  in 
which  Equity  had  jurisdiction  and  Law 
had  not;  the  oorhcurrent  that  in  which 
Equity  and  Law  hod  jurisdiction  equally ; 
and  the  auxiliary  that  in  which  Law  had 
exclusive  jurisdiction,  and  !&}uity  was 
only  the  handmaid  of  Law  therein. 

EQUITT  DRAFTSMAN  is  a  pleader  in 
Equity. 

EQUITT  FOLLOWS  THE  LAW.  This 
maxim,  which  is  expressed  in  Latin  by  the 
phrase,  Aequitas  sequUur  legem^  signifies 
that  the  Courts  of  Chancery  follow  the  same 
principles  in  construing  documents  and  in 
determining  rights  as  the  Courts  of  Com- 
mon Law,  but  the  rule  is  subject  to  a  few 
inconsiderable  exceptions,  which  the  Courts 
of  Chancery  have,  for  reasons  of  their  own, 
thought  fit  to  make,  in  their  application  of 
it. 

The  following  are  some  illustrations  of 
the  general  rule : — 

(1.)  In  construing  the  words  of  limitation 
of  estates,  the  same  words  which  at  I^aw 
.confer  a  life  estate  do  so  in  Equity  also ; 
and  the  phrase  "heirs  of  the  body"  gives 
an  estate  tail  in  Equity  equally  as  at  Law ; 
and  the  phrase  **  heirs  and  assigns"  in  like 
manner  gives  a  fee  simple  in  Equity  as  at 
Law. 

(2.)  In  applying  the  rules  of  descent. 
Equity  adopts  the  entire  nine  canons  of 
descent  which  regulate  the  descent  of  real 
estate  at  Law ;  e.g,,  primogeniture,  co- 
parcenary, &c. 

(3.)  In  applying  the  statutes  for  the 
limitation  of  actions  and  suits.  Equity  never 
exceeds  the  limits  which  the  Law  prescribr^s, 
although,  for  reasons  of  its  own,  it  ofUMi 
stops  short  of  the  outside  limit.  See  title 
Limitation  of  Aotionb  ani>  Suits. 

The  following  are  the  exceptions  whicli 
Equity  has  made  in  its  application  of  tho 
general  rule : — 

(1.)  In  the  construction  of  executory 
trusts,  t.e.,  of  trusts  incompletely  set  out  in 
the  instrument  creating  them,  if  the  in- 
strument is  either  marriage  articles  or  a 
will  containing  a  reference  to  marriage, 
Equity  refuses  to  follow  blindfold  the  rule 
of  Law  commonly  designated  as  the  Hide 
in  Shelley* s  Case  (see  that  title),  whereby 
the  words  '*  heirs  of  the  body  **  following 
ui>on  a  freehold  estate  of  the  ancestor,  con- 
fer upon  the  ancestor  an  estate  tail,  but 
chooflcs  rather  to  mould  those  words  \i\\a> 
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the  form  of  a  strict  settlement,  giving  to 
the  ancestor  a  life  estate,  and  securing  to 
the  issue  of  the  contemplated  marriage  a 
succession  of  estates,  and  to  the  intended 
wife  a  jointure  or  widowhood  estate,  over 
which  estates  the  intended  husband  shall 
have  no  power  either  to  defeat  or  to  diminish 
them  (Trevor  v.  Trevor,  1  P.  Wms.  622; 
PapiUon  v.  Voice,  2  P.  Wms.  571) ;  and 

(2.)  In  the  construction  of  the  beneficial 
or  equitable  estates  of  joint  tenants,  with 
reference  to  whom,  if  they  are  mortgagees, 
whether  for  equal  or  unequal  amounts,  and 
if  they  are  purchasers,  for  equal  amounts 
(but  not  also  for  unequal  amounts),  Equity 
refuses  to  allow  survivorship  of  the  equit- 
able estate,  and  decrees  tne  survivor  a 
trustee  for  the  deceased  as  to  the  share  of 
the  deceased.  Lake  v.  Gibson,  1  Wh.  &  T. 
L.  C.  160. 

XQiaTT   OF  SEDEMPnOK :  See  title 

MORTOAOB. 

EQUITY  OF  A  STATUTE :  See  title 
Intebpbbtatiok. 

EBBOE,  WBTT  OF.      After  final  judg- 
ment  had    been    signed    in    an    action, 
the  unsuccessful  party,  if  desirous  of  dis- 
puting the  matter  afresh,  might  bring  a 
writ  of  error,  being  a  writ  which  was  sued 
out  of  the  Chancery,  and  which  was  ad- 
dressed to  the  judges  of  the  Court  in  which 
the  judgment  had  been  given,  commanding 
them  in  some  cases  to  examine  the  record 
themselves,  and  in  others  to  send  it  to 
another  Court  of  appellate  jurisdiction. 
The  error  might  consist  either  (1.)  in  a 
matter  of  fact,  or  (2.)  in  a  matter  of  law. 
(1.)  The  malter  of  fad  must  not  have 
been  an  issue  found  by  a  jury  (for  which 
the  only  mode  of  reconsidering  the  same 
was  by  motion  for  a  new  trial)^  but  it  may 
have  been  such  a  fact  as  that  the  plaintiff 
was  a  minor,  and  appeared  by  an  attorney 
inst<^  of  by  his  guardian,  or  the  fact  that 
the  plaintiff,  being  a  married  woman,  ap- 
peared without  her  husband ;  and  in  these 
and  the  like  cases,  the  fact  going  to  the 
validity  or  regularity  of  the  proceedings,  a 
writ  of  error  coram  nobis  (or  vdbie)  was 
available,  that  is  to  say,  a  writ  of  error  to 
be  tiicd  before  the  same  judges,  because 
the  re>er8al  of  such  an  error  is  not  the 
reversal  of  the  judgment  of  these  judges, 
but  the  correction  of  something  not  pre- 
viously brought  under  their  notice.    (2.) 
The  error  is  an  error  of  law,  when,  upon 
the  ioLce  of   the  record,  the  judges  are 
seen  to  have  committed  a  mistake  of  law ; 
and  in  this  case  the  remedy  was  by  writ  of 
error  generally  (and  not  by  writ  of  error 
coram  nobis  or  vchis),  the  writ  commanding 
the  record  or  a  transcript  thereof  to  be 
sent  to  the  Court  of  appellate  juriixlictioni 


EBEOB,  WBIT  Of— continued, 
t.e.,  to  the  Court  of  Exchequer  Chamber. 
To  support  this  writ,  the  error  must  have 
been  one  of  substance,  inasmuch  as  errors 
of  mere  form  are  cured  by  the  Statutes  of 
Amendments  and  Jeofails  (<ee  these  titles). 
But,  at  the  present  day,  the  writ  of  error, 
in  both  its  varieties,  has  been  abolished ; 
and  now,  under  the  C.  L.  P.  Act,  1852, 
s.  148,  error  is  made  a  step  in  the  cause, 
and  the  Court  has  the  same  jurisdiction  as 
upon  a  writ  of  error.  For  bringing  error, 
the  limit  of  six  years  from  the  date  of 
signing  judgment  and  entering  the  same 
of  record  is  fixed  by  s.  146  of  the  last- 
mentioned  Act,  an  allowance  for  disability 
being  macie  by  s.  147  of  the  same  Act 

Before  bringing  error,  a  bill  of  excep- 
tions must  have  been  tendered  to  the  judge 
before  verdict,  and  must  also  have  been 
certifit'd  by  his  seal  being  affixed  thereto. 
But,  by  the  Judicature  Act,  1873,  it  is 
provided  that,  from  and  after  the  1st  of 
November,  1874,  extended  to  the  2nd  of 
November,  1875,  bills  of  exceptions  and 
proceedings  in  error  shall  be  abolished. 
(49th  Rule  of  Procedure.) 

ESCAPE.  In  civil  cases,  this  was  de- 
fined to  be,  in  general,  where  any  person 
under  lawful  arrest  either  violently  or 
privily  evaded  such  arrest,  or  was  sufiered 
to  go  at  large  before  he  was  delivered  by 
due  course  of  law.  If  the  arrest  was  un- 
lawful, as  where  the  judgment  or  the  writ 
of  execution  waa  absolutely  void,  then 
there  was  no  escape. 

Such  an  escape  might  have  been  either 
negligent  or  voluntary : — 

(1.)  If  the  escape  was  negligent,  i.e., 
without  the  knowledge  or  consent  of  tho 
sheriff  or  his  officer,  then  the  escaped 
person  might  be  pursued  and  retaken  any- 
where, and  even  on  a  Sunday ;  and  in  such 
a  case,  if  the  sheriff  or  his  officer  retook 
the  prisoner  before  any  action  was  brought 
for  the  escape,  he  was  excused. 

(2.)  If  the  escape  was  voluntary,  i.e., 
with  the  knowledge  or  consent  of  the 
sheriff  or  his  officer,  then  tlie  escaped 
person  could  never  be  retaken,  but  the 
sheriff  was  liable  for  the  escape,  and  also 
(if  it  should  so  happen)  for  the  re-taking. 

For  an  escape,  the  remedy  was  either  in 
debt  for  the  full  amount  of  the  judgment 
or  on  the  case  for  damages ;  and  after  the 
Act  5  &  6  Vict.  c.  98,  s.  31,  the  remedy 
was  on  the  case  onlv,  and  not  in  debt. 
But  that  remedy,  which  lay  against  the 
sheriff,  did  not  exclude  the  plaintiff  from 
proceeding  against  the  defendant,  either 
by  fresh  writ  of  execution  or  in  an  action 
on  the  original  judgment. 

It  is  conceived  that  the  Law  is  still  the 
same,  but  it  must  be  remembered  that,  by 
the  Act  32  &  33  Vict  c.  62  (the  Debtors 
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Act,  18G9),  impriBonment  for  debt  on  a 
ra.  sa.  or  on  mesne  process  Las  been  abol- 
ished with   the    exceptions   in  the  Act 
mentioned. 
In  criminal  cases  there  is  no  escape. 

ESCAPE-WAEEAHT.  This  was  a  wor- 
raut  granted  to  rc-take  a  prisoner  committed 
to  the  custody  of  the  Queen's  Prison  who 
has  escaped  therefrom.  It  was  obtained 
on  affidavit  from  a  judge  of  the  Court  in 
which  the  action  had  been  brought,  and 
was  directed  to  all  the  sheriffs  throughout 
England,  commanding  them  to  re-take  the 
prisoner  and  to  commit  him  to  gaol  when 
and  where  taken,  there  to  remain  until  the 
debt  was  satisfied. 

ESCHEAT.  This  word  is  derived  from 
the  French  echoir,  to  fall,  and  denotes  that 
incident  of  feudal  tenure  by  which  the 
land  reverts  back  to  the  lord  upon  the 
failure  of  a  tenant  to  do  the  services. 
P^scheat  used  to  arise  from  two  causes  : — 
Either 

(1.)  Propter  defectum  sanguinis,  i.e.,  on 
account  of  the  failure  of  blood,  t'.e., 
heirs,  of  the  grantee ;  or 

(2.)  Propter  delictum  teneniis,  i.e.,  on 
account  of  the  felony  or  attainder 
of  the  tenant 
But  by  the  Act  33  &  34  Vict.  c.  23,  no 
confession,  verdict,  inquest,  conviction,  or 
jmlgment  of  or  for  any  treason  or  felony 
or  felo  de  se  is  to  cause  any  attainder  or 
corruption  of  blood,  or  any  forfeiture  or 
escheat.  So  that,  at  the  present  day, 
escheat,  it  appears,  can  only  arise  from  the 
failure  of  heirs  of  the  grantee.  Upon  an 
escheiit,  the  lord  used  to  have  a  writ  of 
escheat  against  the  person  who  was  in  pos- 
session of  the  lands  after  the  death  of  his 
tenant  without  heirs :  and  now  he  has  an 
action  of  ejectment  against  him  commenced 
by  writ  of  summons. 

E8CEEAT0E.  The  name  of  an  officer 
who  was  appointed  by  the  lord  treasurer  in 
every  county  to  look  after  the  escheats 
which  fell  due  to  the  king  in  that  parti- 
cular county,  and  to  certify  the  same  into 
the  exchequer.  An  escheutor  could  con- 
tinue in  office  for  one  year  only,  and  was 
not  re-eligible  until  the  third  year  from  the 
expiration  of  his  former  year  of  office. 
There  does  not  appear  to  exibt  any  such 
officer  at  the  present  day. 

ESCEOW.  Where  a  deed  is  delivered 
conditionally  and  not  absolutely,  e.g.,  where 
it  is  delivered  not  to  the  grantee  person- 
ally (or  his  agent),  but  to  some  third  per- 
son pending  the  doing  of  some  act  which  is 
required  of  the  grantee  to  be  done,  such 
deed  is  said  to  be  delivered  as  an  eseroio, 
i,e.f  a  mere  scroll,  or  writing,  which  be- 
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comes  a  good  deed  upon  the  accomplishment 
of  the  condition. 

ESCXTAOE.  This  word  is  from  the 
French  Scu,  meaning  a  shield  or  buckler, 
and  denotes  bucklerage,  or  rather  a  pecu- 
niary satisfaction  paid  in  lieu  thereof.  It 
was  a  composition  offered  by  knight- 
tenants  to  their  lord,  and  accepted  by  him 
in  lieu  of  their  personal  attendance  on  him 
in  the  wars.  From  being  occasional,  this 
composition  became  generid,  and  ultimately 
was  levied  by  regular  assessments. 

ESSOIN.  This  was  an  excuse  (whether 
on  the  ground  of  illness,  de  infirmttate,  or 
on  other  ground),  for  not  appearing  in 
Court  in  pursuance  of  a  summons  contained 
in  a  writ.  The  first  day  of  term  was  called 
the  esftoin  day,  or  day  for  hearing  excuses. 
But  since  1  Will.  4,  c.  70,  the  essoin  day 
has  been  done  away  with  altogether,  the 
practice  of  alleging  such  excuses,  i.e.,  of 
casting  the  essoin  having  been  discontinued 
even  previously  to  that  Act. 

ESTATES.  Absolute  ownership  is  an 
idea  quite  unknown  to  the  English  Law  of 
Real  Property;  the  so-call(xl  owner  of 
lands  can,  at  the  most,  hold  only  an  estate  in 
them.  The  estate  which  he  holds  may,  at 
the  present  day,  be  of  a  very  various  kind  ; 
originally,  however,  an  estate  for  the  man's 
own  life  was  both  the  largest  and  the 
smallest  estate  in  lands,  being  in  fact  the 
only  recognised  estate. 

The  estate  for  life  was  originally  the 
largest  estate  in  lands,  for  the  simple  reason 
that  the  lord  would  not  grant  a  larger  one, 
the  condition  of  the  tenure  being,  that  the 
tenant  should  be  personally  competent  to 
discharge  the  feudal  services  annexed  to  it ; 
and  it  was  originally  the  smallest  estate  in 
lands,  for  the  simple  reason  that  the  vassal 
might  in  all  cases  hold  for  life,  condition- 
ally npon  his  continuing  competent  to  dis- 
charge the  feudal  services.  Whence  a 
grant  of  lands  to  A.  B.  was  originally  a 
grant  to  him  so  long  as  he  personally 
could  hold  them,  and  not  longer;  in  other 
words,  it  was  an  estate  for  his  own  life. 
And  to  the  present  day  the  effect  of  such  a 
gift  when  it  is  made  by  deed  is  still  the 
same,  conferring  an  est^ite  for  life  only,  ac- 
cording to  the  maxim  Verba  dant  feudo 
tenorem;  the  effect  of  such  a  gift  even 
when  made  by  will  was  equally  the  same 
until  the  year  1838,  but  as  from  that  year 
it  was  enacted  by  the  New  Wills  Act 
(7  Will.  4  &  1  Vict.  c.  26,  s.  28),  that 
such  latter  gift  should,  in  the  absence  of  a 
contrary  intention  appearing  on  the  will 
pass  a  fee-simple  estate  if  the  testator  had 
that  quantity  of  estate  to  pass. 
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If  it  was  intended  that  the  descendants 
of  the  tenant  should,  at  his  decease,  succeed 
him  in  the  tenancy,  as  son  to  sire,  then 
that  intention  required,  according  to  the 
maxim  already  quoted,  to  he  exprecscd  by 
additional  words  of  grant,  the  gift  being  in 
that  case  expressed  to  be  to  the  tenant  and 
his  heirs.  This  extended  form  of  grant, 
however,  did  not  originally  give  the  ances- 
tor more  than  a  life  estate ;  he  and  his 
heirs,  i.e.,  dehci'ndnuts,  were  eoually  nomi- 
nees in  the  oiiginal  grant,  and  took  as  a 
succession  of  usufructuaries,  each  of  them 
during  his  life,  and  for  that  period  only, 
enjoying  the  benefit  of  the  grant.  Such 
was  the  construction  which  this  form  of 
grant  received  as  far  down  as  the  reign  of 
llenry  II.;  but  from  causes  which  were 
vigorously  at  work,  that  construction  was 
abandomd  by  the  raign  of  Henry  III., 
and  a  construction  adopted  in  its  stead 
which  is  very  nearly  the  construction  of 
the  prebcnt  day, — that  the  ancestor  is  the 
alone  nominee  in  the  grant  and  takes  a  fee 
sim])le  to  himself,  with  power  by  subinfeu- 
dation and  othcrwi^^e  to  defeat  or  prejudice 
}ii:4  ibsuc.  The  power  of  alienation,  the 
facility  of  which  is  the  chief  characteristic 
of  the  modem  fee  simple,  was  not  long  to 
follow  alter,  being  complete  as  early  as 
the  18  Edw.  1,  c.  1,  commonly  called  the 
statute  Quia  Emptores.  See  title  Aliena- 
tion. 

The  estate  for  life  was  originally  irudien- 
uU-e^  unless  where  the  lord  consented  to  the 
(ilienation,  or,  in  other  words,  to  the  sub- 
stitution of  a  different  vassal  for  the  first 
gnsntee ;  but  the  estate  for  life  gradually 
became  freely  alienable  without  the  lord's 
coubcnt  (nee  title  Alienation,  supra). 
When  an  estate  for  life  was  aliened  in  this 
latter  way,  the  alienee  took  an  estate  pur 
autre  vie,  t.6.,  during  the  first  grantee's 
life  and  not  during  the  life  of  the  alienee 
himself.  Accordingly,  the  first  grantee 
was  in  such  a  case  described  as  the  cestui 
fjue  vie,  and  the  alienee  was  described  us 
the  tenant  pur  autre  vie. 

The  estate  pur  autre  vie  was  attended 
with  peculiar  incidents.  It  was  subject, 
like  the  ordinary  estate  for  life,  to  the  feudal 
maxim.  Verba  dant  feudo  tenorem,  and 
therefore  when  the  grant  was  made  to  C.  D. 
simply  without  more,  G.  D.  took  a  tenancy 
pur  autre  vie  for  his  own  life  only.  Con- 
sequently, C.  D.*8  estate  was  doubly  liable 
to  determine,  depending  for  its  continu- 
oncc  upon  the  joint  existence  both  of  A.  B., 
the  first  grantee,  and  of  C.  D.,  the  alienee, 
and  determining  upon  the  death  of  either. 
If  it  was  intended  that  the  grant  to  C.  D. 
should  extend  beyond  the  life  of  C.  D.  and 
throughout  the  life  of  A.  13.,  then  that  in- 
teutiun  required,  according  to  the  maxim 
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already  quoted,  to  be  expressed  by  addi- 
tional words  of  grant,  tlio  gift  being  in  that 
case  expressed  to  be  to  C.  D.  and  his  heirs. 
Now,  if  the  grant  were  made  to  C.  D. 
simply  without  more,  and  C.  D.  died  leav- 
ing A.  13.  him  surviving,  the  land  was  left 
without  an  owner  so  long  as  A.  B.  lived, 
the  law  not  suffering  A.  13.  to  re-enter  after 
having  parted  with  his  life  estate.  Neither 
could  the  lord  apparently  re-enter.  No 
person  having,  therefore,  a  right  to  the 
estate,  anybody  might  enter  on  it ;  and  ho 
that  first  entered  liecame  entitled  forth- 
with to  hold  the  land  so  long  as  A.  B. 
lived,  and  was  called  the  general  occupant 
with  reference  to  the  manner  in  which  he 
had  acquired  the  land.  On  the  other  hand, 
if  the  grant  were  made  to  C.  D.  and  his 
heirs,  and  C.  D.  died  leaving  A.  B.  him 
surviving,  the  land  was  not  left  without 
an  owner  so  long  as  A.  B.  live  d ;  but  the 
heir  of  C.  D.  might  enter  and  hold  posses- 
sion so  long  as  A.  B.  lived,  and  was  called 
the  special  occupant  with  reference  to  tho 
manner  in  which  he  had  acquired  the 
land.  General  occupancy  has  been  abo- 
lished, but  special  occupancy  has  been 
preserved,  by  the  Statute  of  Frauds  (29 
Car.  2,  c.  3,  s.  12),  and  also  by  the  New 
Wills  Act  (7  Will.  4  4  1  Vict.  c.  26,  ss. 
3,  6),  which  have  enacted  in  efibct  that 
the  owner  of  an  estate  pur  autre  vie  (appa- 
rently whether  granted  to  him  simply 
without  more  or  to  him  and  his  heirs)  may 
dispose  thereof  by  will,  and  failing  such 
disposition  the  heir  as  special  tx;cupant 
shall  become  entitled  to  it  and  to  the 
extent  thereof  be  chargeable  with  the  debts 
of  his  ancestor :  and  in  case  there  shall  be 
no  special  occupant,  then  the  executor  or 
administrator  of  the  deceased  testator  or^ 
intestate  is  to  take  possession  of  the  land, 
and  to  the  extent  thereof  to  be  chargeable 
with  the  payment  of  the  debts  of  the  de- 
ceased. By  the  Act  14  Geo.  2,  c.  20,  the 
surplus  (if  any)  of  an  estate  pur  autre  vie 
as  to  which  the  owner  died  intestate  was 
made  distributable,  and  by  the  New  Wills 
Act  the  same  is  now  distributable  among 
tho  next  of  kin  of  the  deceased ;  and  by  tho 
Act  G  Anne,  c.  18,  in  a  case  of  prima  fade 
concealment  of  tJie  decease  of  tho  cestui  que 
vie,  with  tho  detennination  of  whoso  life 
the  estate  pur  au4re  vie,  as  already  stated, 
necessarily  determines,  tho  person  next 
entitled  to  the  laud  may  upon  aflidavit  of 
his  leasonable  belief  of  such  decease  obtain 
an  order  from  tho  Lord  Chancellor  for  the 
production  of  the  cestui  que  vie  alive,  and 
failing,  or  until  such  production,  tho  appli- 
cant may  enter  upon  and  hold  the  lan«l. 

For  the  origin  of  tho  estate-tail,  and  the 
varieties  thereof,  see  the  next  following 
titles. 
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ESTATE-TAIL.  This  is  an  estate  given 
to  a  man  and  the  Tieirs  of  his  body. 

ihowUi  of  the  Kstate-Tuil.  The  follow- 
ing Htages  in  the  growth  of  the  estate-tail 
mav  be  indicated  : — 

(1.)  PermLjtiion  was  granted  to  tho  heirs 
of  the  tenant  to  succeed  on  the  decease  of 
their  ancestor ; 

(2.)  I'he  word  lieirn  having  acquired 
ftlnrnt  the  time  of  Henry  II.  a  breadth  of 
meaning  sufticient  to  admit  collateraU  to 
succeed  as  heirs ; 

(3.)  It  became  necessary  in  order  to 
exclude  collaterals  to  limit  the  estate  ex- 
pressly to  a  man  and  the  heirs  of  his  body ; 

(4.)  This  limitation  to  a  man  and  the 
heirs  of  his  body  came  to  be  construe*!  in 
tlie  Courts  as  a  conditional  gift,  the  condi- 
tion being  that  tlie  man  should  have  issue, 
and  so  soon  as  that  condition  was  fulfilled, 
the  estate  became  an  absolute  estate  in  fee- 
simple  :  whence 

(5.)  The  statute  De  Bonis  Condition- 
alibm,  13  I'Mward  1  (Statute  of  West- 
minster the  Second),  c.  1,  was  passed, 
enacting  that  the  will  of  the  donor, 
according  to  the  form  of  tho  deed  of  gift 
nmnifestly  expressed  should  be  from 
thenceforth  observed,  or,  that  the  estate 
Should  descend  according  to  the  forme<lon 
{secundum  formam  doni),  so  as  that  tho 
ancestor  should  not  alien  it  from  his  issue 
nor  the  donor  bo  defeated  of  his  rever- 
sion. This  Act  created  the  estate-tail  as 
it  at  present  exists.  The  further  history  of 
that  e»tate  is  a  history  of  the 

Declijie  of  the  Estate-Tail.  The  estate- 
tail  was  felt  to  be  inconvenient  in  mHuy 
ways,  whicii  were  probably  more  senti- 
mental thun  real,  l)ut  the  oppoi^ition  of  the 
nobility  to  the  repeal  of  tlie  statute  suc- 
ceedeil  in  maintaining  it  intact  for  about 
200  years,  when, — 

(1.)  By  tho  decision  in  Taltarums  Case 
(YviiT  Book,  12  Edw.  4,  19),  by  means  of  a 
quiet  decL>ion,  or  rather  an  MUr  dicium^ 
of  the  judges,  the  incident  of  alienation  from 
the  jssue,  and  so  as  to  defeat  remaindermen 
and  the  reversioner,  was  annexed  to  the 
estate-tail.  It  was  there  pointed  out,  or 
admitted,  that  the  destruction  of  the  entail 
might  be  accomplished  by  means  of  judi- 
cial proceedings  collusively  taken  against 
the  tenant  in  tail  for  the  recovery  of  the 
lands  entailed.  The  nature  and  efieet  of 
these  proceedings  will  be  found  stated  and 
explained  under  the  title  CoifMON  IIe- 
oovERY,  which  see,  that  lieing  the  name 
by  which  the  proceedings  in  questiou  were 
characterised. 

(2.)  Another  mode  by  which  tho  estate- 
tail  might  be  barred,  but  as  against  the 
issue  only,  was  the  Fiuej  for  tho  history, 
nature,  and  effects  of  which,  see  that  title. 

(3.)  These   processes   of   barring   the 
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entail,  namely,  Common  Recovery  and 
Fine,  grew  to  be  felt  as  cumbrous  and 
inconvenient ;  they  were  also  dilatory  and 
expensive;  and  accordingly  by  the  sta- 
tute, 3  &  4  Will.  4,  c.  74,  a  statute  pat^sed 
(it  will  be  observed)  at  the  time  of  the 
Keform  Bill,  1832,  fines  and  recoveries  were 
abolished,  and  a  simpler  mode  of  assurance 
was  substituted  for  them.  This  latter 
assurance  is  commonly  called  a  DmnUiiU 
ing  Agsurance,  for  the  nature  and  effect  of 
which  see  that  title. 

The  so-called  Perpetual  Entail  of  modem 
times.  There  is  a  popular  impression 
abroad  that  the  entail  is  perpetual.  This 
is  a  fallacy,  the  explanation  of  which  is  to 
be  found  in  the  modem  artifice  of  con- 
veyancers, whereby  the  entail  is  pcirpe- 
tuated.  That  artifioe  consists  of  tho 
following  parts:  — 

Suppose  that  A.  is  tenant  for  life,  and  B. 
hid  son  (as  commonly  happens)  is  tenant 
in  tail  in  remainder  expectant  on  his 
father's  decease,  so  soon  as  c\'er  B.  attains 
the  age  of  twenty-one  years, — an  age  at 
which,  or  shortly  after  attiining  which,  it 
is  probable  that  B.  will  marry,— the  father 
and  son  being  on  friendly  terms  with  each 
other,  and  the  father  more  especisdly 
dreading  that  the  inlieritanoe  may  he  dis- 
sipated throngh  the  son's  folly,  it  is  agreed 
between  them  to  execute  a  disentailing 
deed  of  the  estates,  and  to  resettle  them  to 
the  following  uses,  that  is  to  say, — 

(1.)  The  father,  who  is  already  tenant  for 
life,  is  to  be  created  tenant  for  life  again  ; 

(2.)  The  son  who,  before  executing  tho 
disentailing  assurance,  was  tenant  in  tail, 
is  to  be  created  tenant  for  life  only  in 
remainder  expectant  on  his  father's  de- 
cease ; 

(3.)  The  first  grandson  (i.e.,  tho  first  son 
of  the  son)  being  a  person  not  yet  in  exis- 
tence, but  who  may  reosonably  be  expected 
to  come  into  existence  in  due  course  of 
time,  is  to  be  created  first  tenant  in  tail  of 
the  estates  in  remainder  expectant  upon 
the  decease  or  respective  deceases  of  his 
father  and  grandfather,  and  so  on  with  the 
second,  third,  fourth,  &c.,  grandsons. 

In  this  way  the  entail  is  puslied  off  into 
the  next  generation  ;  for  the  first  grand- 
son is  the  first  tenant  in  tail,  and  ho 
cannot  alienate  his  estate  until  he  is  of  the 
age  of  twenty-one  years  at  the  least,  and  is 
not  (as  already  stated)  yet  in  existence. 
Then  when  the  grandfather  of  this  grand- 
son is  dead,  and  the  grandson's  futh*  r  is  in 
possession  of  the  estates,  it  is  clear  that  the 
original  condition  of  matters  is  restor  ed,  B. 
who  is  now  the  father  being  tenant  for 
life,  and  the  grandson  who  is  now  the  son 
being  tenant  in  tail.  So  soon  therefore, 
again,  as  tho  son  has  attained  the  age  of 
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twenty-one  years,  his  father  and  he  have 
only  to  repeat  in  tlieir  generation  what 
was  done  in  the  generation  before  them; 
that  is  to  say,  execute  a  new  disentailing 
nssurance  and  re-settle  the  estates  to  ana- 
logous Udes.  And  thus  by  means  of  dis- 
entailing assurances  and  deeds  of  re-settle- 
ment successively  executed  in  each  muc- 
cessive  generation,  the  entail  of  freehold 
lands  in  England  is  popularly  regarded  as 
being  perpetual,  and  it  is  so  practically  in 
fact. 

ESTATE-TAIL  DT  PEBSOKAL  ESTATE. 

There  is  no  estate-tail  in  personal  estate, 
whether  chattels  real  or  chattels  personal ; 
but  the  words  which  seem  to  confer  an 
estate-tail  in  personalty,  confer  in  fact 
an  absolute  estate  in  fee  simple.  Tliis 
construction  of  these  words  arises  from 
two  reasons,  namely:  (1.)  The  circum- 
btunce  tliat  the  stat.  De  Donii  (13  Edw.  1, 
c.  1)  extended  only  to  real  estatie,  and  (2.), 
the  decision  in  Levenihorpe  v.  AMrie^  Tud. 
L.  C.  Conv.  763. 

ESTATE-TAIL  QUASI.  This  is  an  estate- 
tail  improper,  and  is  derived  out  of  an 
estate  for  life,  when  the  tenant  for  life 
grants  his  estate  to  K..  and  the  h(;irs  of  the 
body  of  K.,  these  words  of  grant  being  apt 
and  proper  to  create  an  estate-tail ;  but 
inasmuch  as  tlie  estate-tail  of  K.  cannot  (as 
the  estate- tail  proper  mny)  possibly  last  for 
ever,  but  can  last  at  the  most  for  the  life  of 
the  tenant  for  life  (or  grantor),  therefore  it 
is  called  an  estate-tail  improper  or  quad. 
It  further  differs  from  the  estate-tail  proper 
in  this  respect,  that  it  may  be  oarred 
without  the  necessity  of  any  inrolment  of 
the  deed  of  disentail  in  the  Court  of  Chan- 
cery (Feame's  Conting.  Remrs.  495).  On 
the  other  hand,  it  agrees  with  the  estate-tail 
proper  in  the  course  of  descent,  and  also  in 
this  respect — ^that  where  there  is  an  estate 
for  life  prior  to  the  estate-tail  gucut,  then 
the  tenant  for  life,  as  being  ex  officio  pro- 
tector, must  consent  in  order  to  the  bar 
being  effectiye  against  the  remaindermen 
and  reversioners.  AUen  v.  AUen^  2  D.  & 
War.  307. 

ESTOPPEL  Is  a  term  of  law  denoting 
that  the  person  whom  it  affects  is  estopped ; 
I.e.,  stopped  or  hindered,  from  saying  any- 
thing different  to  what  has  been  already 
said,  even  although  what  he  wishes  to  say 
is  the  truth,  and  the  tiling  already  said  an 
error.  There  are  three  kinds  of  estoppels, 
viz. : — 

(1.)  Estoppels  by  record : 
(2.)  Estoppels  by  specialty ;  and 
(3.)  Estoppels  by  matters  in  pais. 
The  principle  of,  or  justification  for,  the 
first  of  these  three  species  of  estoppel  is, 
that  no  one  shall  aver  against  a  record, 
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i.e.,  a  judgment  or  verdict  of  the  Court,  so 
long  as  that  judgment  remained  unre- 
versed; and  of  the  second,  that  a  man 
shall  not  deny  what  he  has  already,  with 
all  the  solemnity  attaching  to  a  deed, 
affirmed;  and  oi  the  thir£  tiiat  a  man 
shall  not  aver  the  contrary  of  that  which 
by  his  previous  conduct  he  deliberately  led 
other  persons  to  infer,  and  they  have 
Inferred  accordingly,  and  would  now  be 
prejudiced  pecuniarily  if  the  contrary  aver- 
ment were  admitted. 

The  operation  of  estoppels  is  perMnalj 
that  is,  against  the  party  or  parties  who 
are  principally  affected  thereby,  their 
heirs,  executors,  and  administrators;  but 
in  the  case  of  an  estoppel  by  record,  where 
the  record  is  a  judgment  tn  rem^  the 
operation  of  the  estoppel  is  universal,  or 
(as  it  is  said)  against  all  the  world.  For 
particular  instances  of  estoppel  of  all  three 
varieties,  see  2  Sm.  L.  0.  679. 

ESTOYEBS.  This  word,  which  is  derived 
from  the  French  Staffer,  to  furnish,  i.e.,  stuff, 
is  used  to  denote  certain  rights  enjoyed  by 
persons  who  have  merely  a  limiteid  estate 
or  interest  in  land,  being  rights  necessary 
to  the  enjoyment  of  that  estate  or  interest. 
There  are  three  kinds  of  estovers,  namely, 

(1.)  Housebote,  being  a  sufficient  quan- 
tity of  wood  for  the  fuel  and 
repairs  of  the  house ; 

(2.)  Ploughbote,  being  a  sufficient  quan- 
tity of  wood  ibr  the  makuig  and 
repairing  of  agricultural  imple- 
ments ;  and 

(3.)  Hayhote,  being  a  sufficient  quantity 
of  wood  for  the  repair  of  fences. 

It  is  a  rule  of  law,  that  estovers  must  be 
reasonable ;  also,  that  they  must  be  strictly 
applied  to  their  respective  purposes,  and  to 
none  other.  Any  excess  in  the  enjoyment 
or  any  misapplication  of  the  just  amount 
would  be  vjoste.  Simmons  v.  Norton,  7 
Bing.  640. 

E8TEAYS.  These  are  such  animals  of 
a  tame  and  valuable  character  as  are  found 
>  wandering,  t.e.,  straying,  in  any  manor  or 
lordship,  and  are  without  any  apparent 
owner.  The  law  gives  all  such  animals  to 
the  king,  but  allows  him  to  make  grants  of 
them  to  other  persons,  and  he  has  in  very 
many  cases  granted  them  to  the  lords  of 
manors,  so  that  they  are  become  incident 
thereto  by  special  grant. 

E8TBEAT.  Tliis  word,  which  is  de- 
rived from  the  Latin  extracium,  denotes  a 
copy  or  extract  from  the  Book  of  Estreats, 
that  is  to  say,  the  rolls  of  any  Court  in 
which  the  amerciaments  or  fines,  recogni- 
sances, &c.  imposed  or  taken  by  that  Court 
upon  or  from  the  accused,  and  which  are 
to  be  levied  by  the  bailiff  or  other  proper 
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officer  of  the  Court.  Recognizances  are 
said  to  he^  entreated  when  they  are  forfeited 
by  the  failure  of  the  accused  to  comply 
with  the  condition  of  the  recognizance,  as 
by  failure  to  appear  or  otherwise. 

ESTESPEMEKT,  "WBIT  OF.  This  was 
a  writ  of  waste,  and  lay  in  particular  for 
the  reversioner  against  the  tenant  for  life, 
in  respect  of  damage  or  injuiy  committed 
by  the  latter  to  the  lands  or  woods  of  the 
reversioner. 

ET  HOC  PASATirB  EST  VKBI7IGASE. 

These  words  were  used,  when  the  pleadings 
were  in  Latin,  at  the  conclusion  of  any 
pleading  which  contained  new  affirmative 
matter;  they  expressed  the  willingness  or 
readiness  of  the  party  so  pleading  to  es- 
tablish by  proof  the  matter  alleged  in  his 
pleading.  A  pleading  which  concluded  in 
that  manner  was  technically  said  to  •*  con- 
clude with  a  verification,"  in  contredistino- 
tion  to  a  pleading  which  simply  denied 
matter  allejred  by  the  opposite  party,  and 
which  for  that  reason  was  said  to  "  con- 
clude to  the  country,"  because  the  party 
merely  put  himself  upon  the  country,  or 
left  the  matter  to  the  jury.  But  now,  by 
the  0.  L.  P.  Act.  1852,  s.  67,  "no  formal 
conclusion  is  necessary  to  any  plea,  avowry, 
cognisance,  or  subsequent  pleading." 

EVIGTIOK.  This  is  the  same  as  dis- 
possession or  ouster  of  the  possession  (see 
title  OusTEB).  It  is  usually  applied  to  ouster 
from  real  property  only,  but  it  is  not  inap- 
plicable to  the  dispossession  &om  personal 
property  also.  The  covenant  fbr  quiet 
enjoyment  which  is  usually  inserted  in 
deeds  is  in  substance  a  covenant  against 
eviction.  It  is  competent  also  for  a  land- 
lord to  evict  his  tenant  for  proper  cause ; 
and  a  landlord  may  also  be  guilty  of  a 
wrongful  eviction  of  his  tenant,  as  wheze 
without  proper  cause  he  either  actually, 
i.e.y  physically,  evicts  him,  or  does  any  act 
of  a  permanent  character  with  the  inten- 
tion of  evicting  the  tenant,  and  whidi  is 
inconsistent  with  the  latter*8  returning 
into  or  oontinuing  in  possession. 

EVIDEVCS.  Is  the  proof  of,  or  mode 
of  proving,  some  fact  or  written  document. 
It  is  to  be  considered  (1.)  In  its  Nature, 
and  (2.)  In  its  Object.  (A.)  With  regaid 
to  its  Nature, — Evidence  is  either  primaiy, 
or  secondary,  or  presumptive,  or  nearsay. 
Admissions  are  not  themselyes  eviilence, 
but  narrow  the  field  which  the  evidence 
has  to  cover. 

(1.)  Primary  Efndenee.  —  ThiB  is  the 
highest  kind  of  evidence  which  the  nature 
of  tlie  case  admits  of.  Thus,  where  a  will 
of  lands  is  to  he  proved,  the  primary  evi- 
dence of  it  is  the  will  itself,  and  not  the 
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probate ;  for  the  Court  of  Probate  hns  no 
cognisance  of  real  estate  (B.  N.  P.  24t>). 
And  where  any  contract  or  agreement  has 
been  reduced  into  writing,  the  primary 
evidence  of  it  is  the  writing  (F«nn  v.  Gnf- 
fiths,  6  Bing.  638).    But  when  the  narra- 
tion  of  an  extrinsic  fact,  i.e.,  a  fact  which 
has  arisen  independently  of  the  writing, 
has  been  committed  to  writing,  the  fact 
n.ay  yet  be  proved  by  parol,  i.e.,  extrinsic 
evidence,  e.g.,  a  receipt  for  money  (RambeH 
y.  Cohen,  4  Esp.  213.)    Also,  parol  admis- 
sions are  ^ood  as   evidence  against   the 
party  making  them,  although  they  relate 
to  the  contents  of  a  written  instrument 
(Slatterie  y.  PooHey,  6  M.  &  W.  664).    The 
proper  evidence  of  all  judicial  proceedings 
is  the  proceedings  themselves,  or  an  ex- 
amined copy  of  them.    TheUueon  v.  Shed- 
don,  2  N.  B.  228. 

(2.)  Secondary  Evidenoe.—Thia  is   ad- 
missible where    primary,  that  is,  better, 
evidence  cannot  be  had,  e.g.,  in  the  case  of 
a  lost  deed,  upon  proof  of  the  loss  a  copy 
of  the  deed  is  admissible  (B.  N.  P.  254); 
and  so  also  upon  proof  of  an  unsuccessful 
application  to  the  person  who  has  the  le^al 
custody  of  the  deed  (B.  y.  Stoke  Gdding, 
1  ?•  *  A.  173).    The  wrongful  refusal  ofa 
third  person  (not  being  a  solicitor)  on  tub- 
poBna  duces  to  produce  a  document  in  his 
possession,  is,  however,  no  ground  for  ad- 
mitting secondary  evidence  (Jeeus  CoUeae 
y.Oibbe,  1  Y.  &  0.  156);  but  it  is  other- 
wise in  the  case  of  a  solicitor  wlio  so  re- 
fuses {SibbeH  y.  Knight,  2  Ex.  11).    In 
some  cades,  secondary  evidence  of  oral  testi* 
mony  is  admitted,  e.g.,  where  4he  testimony 
of  a  witness  on  a  former  trial  is  admitted 
on  another  trial  without  producing  the 
witness  in  person,  as  where  a  witness  was 
examined  in  a  former  action  on  the  same 
point  between  the  same  parties  and  he  is 
once  dead  (B.  N.  P.  242),  or  is  kept  away 
Jj  oonWvance  (Green  y.  Gatewiek,  B.  N.  P. 
248>    Bo,  also,  upon  an  examinution  de 
heneeste  (which  see).    And  see  title  Notice 
TO  Produce. 

It  is  commonly  said,  that  there  are  no 
degrees  of  secondary  evidence.  This  means, 
that  when  secondary  evidence  is  admis- 
sible at  all,  upon  failure  to  produce  the 
original  document,  no  restriction  is  put 
npon  the  party  producing  the  evidence  as 
to  the  kind  of  evidence  he  shall  produce 
for  that  purpose ;  but  if  it  was  apparent 
that  more  satisfactory  evidence  might  be 
produced  than  is  produced,  the  jury  or  a 
judge  will  be  influenced  by  that  considera- 
tion {Doe  d.  CHlbert  v.  Ross,  7  M.  &  W.  102). 
And  there  is  one  exception  to  the  rule, 
namely,  where  by  statute  a  special  kind  of 
secondary  evidence  is  substituted  for  the 
original. 
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JS  V  LDJSJI CE— continued, 
(3.)  Preiumptioe  Evidence. — This  kind 
of  evidence  is  ho  called  in  contradistinction 
to  direct  or  positive  proof  whether  oral  or 
written ;  it  is  not  of  tlie  nature  of  second- 
ary evidence,  and  does  not  therefore  require 
in  order  to  its  admissibility  any  preliminary 
proof  that  positive  or  direct  evidence  cannot 
be  procured  (Doe  d.  Welsh  v.  Langfield,  16 
M.  &  W.  518).  The  commoner  classes  of  pre- 
sumptions are  the  four  fallowing,  namely : — 
(a.)  Presumptions  which  admit  of  no  con- 
tradiction by  contrary  evidence, 
and  which  are  thence  called  yum 
et  de  jure ; 
(b.)  Presamptions  which  the  Court  or  a 
judge  will  direct  the  jury  to  pre- 
sume, although  noevidence  thereof 
has  been  given,  and  which  are 
thence  called  jum  only  ; 
(c.)  Presumptions  as  to  which  the  jury 
are  left  entirely  to    themselves, 
being  cases  in  which  direct  proof 
of  one  fact  is  given. with  the  in- 
tention that  the  jury  may  from  it 
presume  another  fact  {Fryer  v. 
Gathercole,  4  Ex.  262) ;  and 
(d.)  Presumptions  tliat  the  testimony  of 
a  witness  who  might  be,  but  is 
not,  called,  is  unfavourable  to  the 
party  who  omits  to  call  him. 
For  examples  of  these  various  kinds  of 
presumptions,  see  1  Tayl.  Evidence,  p.  85 ; 
Boac.  Evid.  at  N.  P..  p.  38. 

(4.)  Hearsay. — As  a  general  rule,  hear- 
say, i.e.y  the  declarations  of  persons  not 
mado  upon  oath  when  repeated  on  oath  by 
a  witness  who  heard  them,  are  not  admis- 
sible as  evidence.     There  are,  however, 
some  exceptions  to  this  general  rule ;  thus, 
hearsay  is   admissible  in    the    following 
cases : — 
(a.)  In  questions  of  pedigree,  in  which 
questions  the  declaration  (whether 
oral  or  written)  of  deceased  mem- 
bers of  the  family  are  admissible 
to  prove,  e.g.,  legitimacy,  mar- 
riage, the  date  of  marriage,  the 
number  of  children,  &c.    Entries 
in  a  family  bible  fall  under  this 
head.    Nor  is  it  necessary  that 
the  declarations  should   be  con- 
temporaneous with  the  facts  de- 
clared, or  even  that  the  decl&rant 
should  have  any  personal  know- 
ledge of  the  fact,  provided  he  had 
it  of  a  relation  (Monkton  v.  Att.- 
Gen.,  2  Russ.  &  My.  159).    But 
the  relative  whose    declarations 
are  offered  must  be  proved  to  he 
dead  before  they  can  oe  admitted 
in  evidence  (BtUler  v.  Viscount 
Mountgarrei,  7  H.  L.  C.  733) ;  more- 
over, in  proving  becekt  events, 
such  as  the  death,  place  of  birth 


EYIDEHCE  —continued, 

age,  <Jtc.,  of  a  person,  where  that 
fact  is  directly  in  iaaaef  strict  evi- 
dence thereof  is  required.  And 
any  declarations  made  poet  litem 
motam  are  inadmissible.  Berkeley 
Peerage^  4  Gamp.  401. 

(h.)  In  questions  of  public  rights,  beine 
rights  of  a  pecuniary  nature ;  and 
the  reasons  for  the  admission  are 
various,  being  either  that  the 
origin  of  such  rights  is  generally 
ancient  and  obscure,  and  conse- 
quently incapable  of  direct  proof, 
or  that  in  local  matters  persons 
residing  in  the  neighbourhood 
and  interested  in  the  rights  are 
likely  to  be  acquainted  with  them, 
or  that  such  matters  are  likely  to 
be  the  subject  of  frequent' conver- 
sation. Such  evidence  is  most 
commonly  admitted  for  the  fol- 
lowing purposes : — 
(1.)  To  prove  the  extent  of  a  manor. 
(2.)  To  prove  the  boundaries  between 

parishes  or  manors. 
(3.)  To  prove  the  existence  of  a  ferry, 
&c. 
But  to  prove  a  prescriptive  right 
which  is  strictly  private  no  such 
henrday  is  admissible.  Moreteood 
V.  Wood,  14  East.  327. 

(e.)  As  forming  pert  of  the  transaction 
(res  gestx\  and  as  being  not  evi- 
dentiary but  explanatory  thereof. 
Thus,  the  accompanying  decla- 
rations may  serve  to  shew  the 
animus  of  the  actor,  when  that 
is  material  (Baieman  v.  Bailey, 
5  T.  R.  512) ;  also,  generally, 
the  feelings  or  sufferings  of  the 
party  (Thompson  v.  Trewinion, 
Skin.  402 ;  but  see  the  Gardiner 
Peerage  Caee,  Le  March.  Rep. 
174-6).  The  admissibility  of  Uie 
declaration  in  such  cases  depends 
not  alone  upon  its  accompanying 
an  act.  but  on  the  light  which  it 
throws  upon  an  act  which  is  in 
itself  relevant  and  admissible  evi- 
dence. Wright  v.  Doe  d.  TatharHy 
7  Ad.  &  E.  313. 

(d.)  As  being  acts  or  assertions  of  owner- 
ship; out  a  mere  declaration  of 
right,  coupled  with  no  other  act 
or  actual  exercise  of  it,  proved  or 
presumable,  is  inadmissible  as  evi- 
dence in  favour  of  the  right  as- 
serted, except  as  against  the  party 
making  the  declaration  and  per- 
sons claiming  under  him. 

(e.)  As  being  the  declarations  of  persons 
who  have  no  interest  to  misrepre- 
sent the  truth ;  bat  the  absence  of 
interest  will  not  alone  entitle  such 
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declarations    to  be  admitted  as 
evidence.    Sussex  Peerage^  11  CI. 
&  F.  85. 
(/.)  As  being  the  declarations  of  per- 
sons having  an  interest  Adverse  to 
their  own  declarations.    8ee  Bar- 
her  V.  Bay^  2  Russ.  67,  n ;  Higham 
V.  Ridqway,  10  East,  109. 
(g.)  As  being  entries,  &c.,  made  in  the 
regular  course  of  business,  e.g.,  a 
notice  indorsed  as  served  by  a  de- 
ceased clerk  in  an  attorney's  office 
is  evidence  of  service    (Doe  d. 
PcateshaU  v.  Turford,  3  B.  &  Ad. 
890) ;  and,  tkgaSn,  contemporaneous 
entries  by  a  deceased  shopman  in 
his  mast^'s  books  in  the  ordinary 
course  of  business,  stating  the  de- 
livery of  goods,  are  evidence  for 
his  master  of  such  delivery.  Price 
V.  Lord  Tornngtony  1  Salk.  285. 
(5.)  Admissions. — These  are  as  good  as 
primary  evidence  of  the  fact  or  facts  ad- 
mitted ;  and  one  letter  may  be  used  against 
the  writer  of  it  without  producing  the  rest 
of  the  correspondence  (Barrymore  v.  Tay- 
lor, 1  Esp.  328).    But,  except  in  cases  of 
estoppel,  the  party  prejudiced  by  the  ad- 
mission may  prove  that  it  was  made  under 
a  mistake  or  misapprehension  of  law  or  of 
fact  {Newton  v.  Liddiard,  12  Q.  B.  925)  ; 
and  in  that  manner  diminish  the  prejudice 
occasioned  by  it    And,  generally,  letters 
marked  ''without  prejudice,"  and  the  re- 
plies to  such  letters,  although  the  replies 
should  not  be  marked  **  without  prejudice," 
cannot  be  used  as  admissions  or  as  evi- 
dence (Hoghton  v.  Hoghton,  15  Beav.  278)  ; 
and  admissions  made  with  a  view  to  a  com- 
promise are  not  available  against  the  per- 
son making  them  (B.  K.  P.  236).    A  com- 
pulsory admission,  6.g.,  in  the  answer  to  a 
bill  In  Chancery,  is  available  against  the 
person   putting  in   the  answer,  even  in 
another  suit  instituted  by  a  different  plain- 
tiff, and,  a  JortiorU  if  instituted  by  the 
same  plaintiff,  or  in  the  very  suit  in  which 
the  answer  has  been  put  in  (Fleet  v.  Per- 
rinsj  L.  R.  1  Q.  B.  586).    A  party's  state- 
ment on  the  record  is  evidence  against  him, 
although  it  purport  to  be  the  statement  of 
a  written  document,  the  contents  of  which 
are  directly  in  issue  in  the  cause.    SUUterie 
V.  Podley,  6  M.  &  W.  664. 

The  uncontradicted  statements  of  any 
one  made  in  the  presence  and  hearing  of 
the  party  against  whom  they  are  offered 
are  evidence  of  a  matter  reasonably  within 
the  party's  knowledge,  at  any  rate  where  it 
was  within  his  power  to  contradict  the 
statements  and  he  did  not  do  so;  but  no 
such  consequence  follows  from  the  mere 
omission  of  a  party  to  reply  to  a  letter,  un- 
less the  writer  was  entitled  to  an  answer. 


MViUEHOE-^ontinued. 

The  acknowledgment  in  a  deed  of  the 
receipt  of  money  is  conclusive  evidence, 
both  at  Law  and  in  Equity,  as  between  the 
parties  to  it  of  such  receipt  (Baker  v. 
Dewey,  1  B.  &  C.  704),  unless  upon  proof 
of  fraud.  But  the  acknowledgment  in- 
dorsed on  the  deed  is  not  oonclusive  {Stro' 
tan  v.  BastaUy  2  T.  H.  366).  A  receipt  not 
under  seal  is,  on  the  other  hand  not  in 

feneral  conclusive,  and  may  be  oontra- 
icted  (Graves  v.  Key,  3  B.  ft  Ad.  818). 
But  a  receipt  may  amount  to  an  allowance 
of  a  sum  or  sums  of  money,  and  in  that  case 
is  of  value  in  itself,  although  no  money  has 
been  paid.    Braneton  v.  Bobins,  4  Bing.  11 . 

By  the  0.  L.  P.  Act,  1852,  s.  117,  either 
party  may  call  on  the  other  by  notice  to 
admit  any  document,  saving  edl  just  ex- 
ceptions ;  and  in  case  of  refusal  or  neglect 
to  admit,  the  costs  of  proof  shall  be  paid 
by  the  party  neglecting  or  refusing,  wnat- 
ever  may  be  the  result  of  the  cause,  unless 
the  judge  at  the  trial  shall  certify  the  re- 
fusal to  be  reasonable;  and  no  costs  of 
proof  shall  be  allowed  unless  such  notice 
has  been  given,  except  where  the  omission 
to  give  such  notice  is,  in  the  Master's 
opinion,  a  saving  of  expense.  This  is  a 
simplification  of  the  former  practice  (Rule 
of  Practice,  H.  T.  4  Will.  4),  under  which 
a  judge's  order  to  admit  was  required.  The 
provisions  of  the  C.  L.  P.  Act,  1852,  are 
applicable  to  every  document,  whether  in 
the  custody  or  control  of  the  party  or  not. 
Butter  y.  Chapman,  8  M.  &  W.  388. 

(B.)  With  regard  to  its  06/«rf,— The  object 
of  evidence  being  to  prove  ihe  point  in  issue 
between  the  parties,  there  are  three  general 
rules,  viz. : — 

(1.)  Tiiat  the  evidence  be  confined  to 
the  issue ; 

(2.)  That  the  substance  only  of  the  issue 
need  be  proved ;  and, 

(3.)  That  the  burden  of  proof  lies  upon 
the  party  asserting  the  affirmative, 
in  the  absence  of  any  presump- 
tion of  law  the  other  way. 

In  consequence  of  the  first  of  these 
three  general  rules  evidence  of  collateral 
facts  is  excluded  (Holoombe  v.  Hewson, 
2  Camp.  391);  unless  where  the  collateral 
fact  is  material  to  the  issue,  e.g.,  in  an 
action  by  a  rector  for  tithes,  where  tlie  issue 
is  the  existence  or  not  of  a  farm  modus 
(BlunddlY,  Howard,  1  M.  &  S.  292).  So, 
also,  upon  the  general  questions  of  skill, 
knowledge,  or  capacity  (Folkes  v.  Chadd, 
1  Phill.  Ev.  276).  But  proof  of  a  custom- 
ary right  in  a  particular  manor  or  parish 
is,  as  a  general  rule,  no  evidence  of  the 
like  customary  right  in  an  adjoining  manor 
or  parish  (Somerset  (Duke)  v.  France, 
1  8tr.  661) :  but  if  the  manors  or  parishes 
are  first  proved  to  be  held  under  tne  same 
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tenure  tlie  caie  would  be  different  (Bowe  v. 
Brenlon^  8  B.  &  C.  758).  And  evidence  of 
general  damages,  although  no  part  of  the 
iasue,  is  admissible ;  and  evidence  of  cha- 
racter, as  connected  with  the  question  of 
damage,  is  also  in  some  cases  admissible. 

Where  under  R.  G.,  H.  T.  1853,  r.  19. 
and  the  C.  L.  P.  Act,  1852,  8.  25,  the 
plaintiff  has  delivered  (or  has  indorsed  on 
the  writ  of  sammons)  particulars  of  his 
demand,  he  will  be  precluded  from  giving 
any  evidence  of  demands  not  contained 
therein.  Wade  v.  Beadey,  4  Esp.  7 ;  Hed- 
ley  T.  Bainbridge,  3  Q.  B.  316. 

In  consequence  of  the  second  of  the 
three  before-mentioned  general  rules,  vari- 
ances or  apparent  variances  which  are  im- 
material require  no  amendment :  e.y.,  on  a 
count  against  a  sheriff  for  a  voluniary  es- 
cape, it  is  enough  toprove  a  negligerU  es- 
cape {Banafaue  v.  Walker,  2  T.  B.  126). 
And  if  a  plea  of  justification  is  divisible, 
0.g.,  in  an  action  of  trespass,  It  is  enough  if 
so  mnch  of  the  plea  is  proved  as  is  neces- 
sary to  cover  so  mnch  of  the  plnintiff  s  de- 
claration as  is  proved,  notwithstanding 
that  the  whole  plea  may  have  been  put  in 
issue  by  the  replication  {SpHtibury  v.  Mickle- 
thtocUU,  1  Taunt.  146).  And  now,  by  0.  L. 
P.  Act,  1852,  8.  75,  all  pleadings  capable 
of  being  construed  distributively  shall  be 
BO  taken;  and  upon  issue  being  taken 
thereon,  if  so  much  thereof  as  shall  be  a 
sufficient  answer  to  part  of  the  causes  of 
action  proved  shall  oe  found  true  by  the 
jury,  a  verdict  shall  pass  for  the  defendant 
as  to  80  much,  and  for  the  plaintiff  as  to 
the  residue.  With  regard  to  the  use  of  a 
videUoet,  or  teilioet,  that  may  or  may  not 
dispense  with  proof  of  the  precise  parti- 
ticulars  as  stated,  according  as  those  par- 
ticulars as  stated  are  material  or  not.  See 
tAao  title  Yariamoes. 

With  reference  to  the  third  of  the  three 
before-mentioned  general  rules,  the  burden 
of  proof,  see  title  Oinrs  Pbobamdi. 

See  also  titles  Eztbinsio  Evidence; 
Interpbetation  ;  and  Witnesses. 

ZXAIOKATIOV :  See  Witnesses. 


An  examiner  in  Chancery 
is  an  officer  of  the  Court  of  Chancery  ap- 
pointed (1.)  to  take  the  depositions  of  un- 
willing witnesses  when  notiee  of  motion 
for  decree  has  been  given,  such  examination 
being  tsken  in  the  presence  of  all  the 
parties,  and  the  cross-examination  and  re- 
examination to  follow  there  and  then; 
(2.)  to  take  the  like  depositions  where 
issue  is  joined,  t.e.,  when  replication  has 
been  filed  in  any  cause,  such  examination 
being  taken  ex  parte,  and  the  cross-exami- 
nation and  re-examination  afterwards 
coming  on  before  the  Court  itself.    There 


tinued, 

are  at  present  two  such  examiners,  but  a 
special  examiner  is  occasionally  appointed. 
See  also  title  Depositions. 

EXOSFTIOV.  In  conveyancing  means 
an  exception  of  part  of  the  thing  granted, 
being  a  part  which  is  less  than  and  severe 
able  from  the  whole,  and  which  is  of  such 
a  nature  that  it  may  be  held  by  itself.  In 
the  grant  of  a  manor,  the  exception  of  the 
Court  Baron  would  be  void,  that  being  an 
incident  inseparable  from  the  manor ;  and, 
again,  in  the  like  grant,  an  exception  of 
the  profits  of  the  manor  would  be  void,  as 
being  repugnant  to  the  grant. 

In  the  grant  of  land,  on  the  other  hand, 
an  exception  of  all  mines  and  minerals 
thereunaer  would  be  a  valid  exception ; 
and  such  an  exception  is  also  sometimes 
(although  less  accurately)  called  a  reser- 
vation  of  thd  mines  and  minerals.  A  re- 
servation, however,  properly  denotes  the 
creation  of  some  new  hereditament,  e  g..  a 
rent ;  whereas  an  exception  is  only  a  slice 
(so  to  speak)  of  the  old  hereditament. 

EXOEFnOKB.  Exceptions  to  an  answer 
to  a  bill  in  Chancery  are  objections  taken 
to  it  on  the  ground  either  of  insufficiency 
or  of  scandal;  or  formerly  (t.e.,  prior  to 
1852)  on  the  ground  of  impertinence.  The 
objections  are  stated  in  the  form  of  a 
written  pleading.  However,  under  the 
Judicature  Act,  1873,  this  form  of  taking 
these  objections  is  superseded  (Sch.  rule  25), 
and  the  Court  is  to  dispose  of  the  allega- 
tion of  insufficiency  in  the  answer  upon 
motion  in  a  summary  way. 

SXGEPTIOKB,  BILL  OF  :  See  Ekror. 

However,  bills  of  exceptions  and  pro- 
ceedings in  error  are  abolished  by  the 
Judicature  Act,  1878  (Sch.  rule  49). 

EXCEAHOE  :  See  title  Convetanoeb. 


BILLS     AJTD    BONDS. 

These  are  regulated  by  stats.  17  &  18  Yict. 
c.  23,  and  29  &  30  Vict  c.  25. 

EZGHEQUEB,  OOUBT  OF.  This  Court 
was  the  first  offt«hoot  from  the  Aula  Begit, 
and)  was  estublished  by  William  I.  for  re- 
venue purposes,  and  afterwards  regulated 
by  Edward  I.  The  Court  took  its  name 
from  the  table  at  which  the  judges  sat, 
which,  Camden  says,  was  covered  with  a 
chequered  cloth  resembling  a  chess-board 
ana  serving  as  a  counter.  Its  jurisdiction 
continued  to  be  principally  matters  in 
which  the  king's  revenue  was  either  n  ally, 
or  by  means  of  the  fiction  quo  minw,  ficti- 
tiously, in  question ;  but  it  acquired  also 
some  Equity  jurisdiction.  By  the  stat. 
5  Vict  c.  5,  its  jurisdiction  in  Kquity  has 
been  taken  away,  and  under  the  Uniformity 
of  Process  Act  (2  Will.  4,  o.  39),  its  present 
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jmlBdiction  does  not  materially  differ  from 
that  of  the   other  oo-ordinate  Courts  of 
Common  Law. 

See  also  title  Coubtb  of  Jusncs. 

SZCEXQUEB  GHAICBEB.  At  the  time 
that  the  Court  of  Exchequer  had  an 
Equity  jurisdiction,  the  Lord  Chief  Baron, 
when  administering  Equity,  sat  apart  in 
a  chaml>er  called  the  Exchequer  Chamber, 
and  that  was  the  original  character  of  the 
Court  so  called  as  oonstituted  by  the  stat 
31  Edw.  8,  St.  1,  c.  ]  2.  But  since  the  Equity 
side  of  the  Court  of  Exchequer  was  abo- 
lished by  the  sttit.  5  Yict.  c.  5,  the  name 
Excheouer  Chamber  has  been  used,  more 
esnecially  since  the  Act  11  Geo.  4  & 
1  Will.  4,  c  70,  in  reyival,  apparently,  of  a 
much  earlier  statute,  27  Kliz.  c.  8,  to  desig- 
nate the  Court  of  Appeal  which  is  next 
aboye  the  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer,  and  interme- 
diate between  these  Courts  and  the  House 
of  Lords. 

See  also  title  Coubts  of  Justiob. 

EXCISE :  See  title  REVEmiK,  and  stat. 
29  &  30  Vict.  c.  64,  intituled  "  An  Act  to 
ameud  the  Laws  relating  to  the  Inland 
Eeveoue." 

EZOOXMTTNICATO  CAPIENDO.  A  writ 
which  issued  to  the  sheriff  of  the  county 
commanding  him  to  take  an  excommuni- 
cated person  and  imprison  him  in  the 
county  gaol,  because  within  forty  days 
after  the  sentence  had  been  published  in 
the  church  the  ofieuder  would  not  submit 
and  abide  by  the  sentence  of  the  Spiritual 
Court.  And  he  reoiained  in  prison  until 
he  was  reconciled  to  the  Church,  and  such 
reconciliation  was  certified  by  the  bishop ; 
upon  which  another  writ,  de  exoommuni- 
cato  deUberando,  issued  out  of  Chanceir 
to  deliver  and  release  him ;  but  when  such 
person  would  not  become  reconciled,  but 
still  remained  obstinate  in  resisting  the 
sentence  of  the  Spiritual  Court,  and  after- 
wards had  been  unlawfully  delivered  from 
prison  before  having  given  caution  to  obey 
the  authority  of  the  Church,  then  a  writ 
exoommunieato  reeipiendo  was  issued  com- 
manding the  sheriff  to  seek  after  the 
offender  and  imprison  him  again  (Beg. 
Orig.  67 ;  F.  N.  B.  62>  The  ecclesiastical 
punishment  of  exoommunicatiun,  or  by 
means  of  other  spiritual  censures,  appears 
to  have  become  tacitly  abolished,  although 
it  is  true  the  stat.  27  Geo.  3,  c.  44,  limiting 
prosecutions  for  brawling  and  fornication, 
still  remains  in  the  btatute  book  as  revised. 

EXECUTE.  As  applied  to  deeds  and 
other  documents,  this  word  denotes  to 
sign,  seal,  and  deliver  same,  or  to  sign 
same,  as  the  case  may  be.    As  applied  to 
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fffriUj  the  word  denotes  the  act  of  the 
sheriff  in  carrying  out  the  command  of  the 
Court  contained  in  the  writ.  Such  a  writ 
is  called  a  writ  of  execution.  As  applied  to 
criminals  condemned  to  suffer  death,  the 
word  denotes  the  act  of  the  executioner  in 
putting  the  criminal  to  death.  But  in 
each  of  these  three  applications,  and  in 
every  other  application,  of  the  word,  there 
is  the  same  meaning;  namely,  that  of 
completing  or  perfecting  what  the  law 
either  orders  or  valiiiates. 

EXECUnOK,  WBTT  OF.  This  is  a  judi- 
cial writ  iasuing  out  of  the  Court  wnere 
the  record  or  other  judicial  proceeding  is 
on  which  it  is  grounded.  It  usually  issues 
at  the  end  of  fourteen  days  from  the  ver- 
dict, but  it  mav  for  eood  reason  be  either 
expedited  or  delayed;  and  it  may  issue 
within  six  years  aiter  the  recovery  of  the 
judgment,  without  getting  the  judgment 
revived. 

The  writ  of  execution  is  either  a  fi,  fa,, 
an  elegit,  or  a  oo.  so. ;  and  the  plaintiff  may 
sue  out  either  he  pleases,  and  after  suing 
out  one,  he  may  abandon  it  before  execution 
and  sue  out  another ;  or  he  may  even  have 
several  writs  running  at  the  same  time, 
either  of  the  same  species  into  different 
counties,,  or  of  different  species  into  the 
same  or  different  counties.  But  only  one 
of  such  writs  must  be  actually  executed. 
If  part  only  of  the  amount  be  levied  on  the 
one  writ  so  actually  executed,  then  the 
writ  must  be  returned ;  and  after  tiie  return 
another  writ  may  issue. 

By  the  C.  L.  P.  Act,  1852.  s.  121,  the 
writ  should  be  directed  to  the  sheriff 
of  the  county  in  which  it  is  to  be  exe- 
cuted. If  it  is  to  be  executed  within  a 
liberty  or  franchise,  it  must  be  directed  to 
the  sheriff  of  the  oounty  in  which  such 
liberty  or  franchise  is  situate.  And  by 
8. 134  of  the  same  Act  the  writ  if  unexe- 
cuted does  not  remain  in  force  for  more 
than  one  year  from  the  teste  of  the  writ, 
unless  it  is  renewed. 

See  also  titles  Capias  ad  Satisfaci- 
endum ;  Elegit  ;  and  Fl  Fa. 

EXECTJTOB.  This  word  is  commonly 
applied  to  wills,  and  as  so  applied  it  de- 
notes the  person  who  undertakes  the  exe- 
cution of  the  will.  An  executor  is  of  two 
kinds  being  either, — 

(1.)  A  lawful  executor;  or 

(2.)  An  executor  de  eon  tort, 

(1.)  It  isincimibent  on  a  lawful  executor 
to  collect,  get  in,  and  realize  all  the  per- 
sonal estate  of  the  testator,  and  if  desirable 
for  the  more  lucrative  realization  thereof 
it  is  his  duty  to  carry  on  or  continue  the 
trade  or  business  of  the  testator,  which  ho 
may  do  with  safety  under  the  airection  of 
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the  Court  of  Chancery.  For  this  latter  pur- 
pose executors  may  carry  out  their  testator's 
contracts,  and,  as  a  rule,  should  endeavour 
by  all  means  to  do  so.  But  an  executor  is 
not  bound  to  insure  or  to  keep  up  an  insur- 
ance against  fire.  Under  Uie  stat.  23  &  24 
Vict.  c.  145,  s.  80,  he  has  a  right  to  com- 
pound debts.  When  the  estate  is  realized, 
for  which  purpose  he  is  allowed  a  year, 
thence  called  the  executor's  year, — his  next 
duty  is  to  divide  or  distribute  the  estate 
among  the  legatees  (as  to  whom  tee  title 
liBOAcr).  But  before  making  any  such 
distribution,  it  is  incumbent  upon  him  to 
pay  or  provide  for  the  funeral  and  testa- 
mentary expenses  of  the  deceased,  and  all 
his  just  debts,  otherwise  he  will  he  perso- 
nally liable  therefor  as  for  a  dewutavit  (tee 
that  title),  assuming  that  there  was  a  suffi- 
ciency of  assets  to  pay  them. 

It  is  competent  to  an  executor  to  renounce 
probate  of  the  will,  and  in  that  case  his 
right  as  executor  wholly  ceases.  But,  as^ 
suming  that  he  has  obtained  a  grant  of 
probate,  he  and  he  only  is  entitled  to  act 
as  executor  until  the  grant  is  revoked. 

With  reference  to  the  question  in  what 
oases  an  executor  is  entiUed  to  sue,  or  is 
liable  to  be  sued,  as  executor,  or  in  his  own 
personal  capacity,  there  is  a  dear  line  of 
division,  namely  the  death  of  the  testator ; 
and  us  to  all  contracts  which  had  their  com- 
mencement on  the  one  side  of  that  line,  t.e., 
during  the  life  of  the  testator,  the  executor 
is  entitled  and  liable  in  his  representative 
capacity  only ;  but  as  to  all  contracts  which 
had  their  commencement  on  the  other  side 
of  that  line,  although  these  contracts  are 
incidental  to  the  contracts  of  the  testator, 
the  executor  is  entitled  and  is  liable  in  his 
own  personal  capacity. 

All  the  rules  stated  above  regarding  a 
lawful  executor  hold  true,  muUUie  mu- 
tandUf  for  an  administrator  also. 

(2.)  A  person  becomes  an  executor  de  ton 
tort  from  almost  any  intermeddling  with 
the  estate  after  the  death  of  the  testator  ; 
e,g.,  where  A.,  the  servant  of  B.,  sold  the 
goods  of  C.  the  testator,  as  well  after  his 
death  as  before,  though  by  the  orders  of  C, 
and  paid  the  money  arising  therefrom  into 
the  hands  of  B.,  the  latter  was  held  liable 
to  be  sued  as  executor  de  ton  tort  {Padget 
V.  PrUtl,  2  T,  R.  97).    8o  also  living  in 
the  house  and  carrying  on  the  trade  of  a 
deceased  victualler  was  held  to  be  a  suffi- 
cient intermeddling  to  make  an  executor 
de  ton  tort  {Hooker  v.  Summertettf  Wightw. 
16).    Where  there  is  also  a  lawful  executor, 
the  act  of  an  executor  de  tofi  tort  is  good 
against  him  only  when  it  is  lawful,  and 
such  an  act  as  the  lawful  executor  was 
bound  to  perform  in  the  due  course  of  ad- 
ministration (Buckley  v.    Barber,  6  Ex.  | 
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164).  But  it  is  evident  that  an  act  of 
intermeddling  may  be  sufficient  to  make  a 
person  liable  as  executor  de  ton  tort,  al- 
though it  should  not  bind  the  lawful  exe- 
cutor. Thompton  v.  Harding,  2  £1.  &  Bl. 
630. 

EXECUTOBY  AJTD  EXECUTED.  These 
words  denote  respectively  incomplete  and 
complete,  and  that  as  well  in  their  Common 
Law  application  to  contracttj  as  also  in 
their  Equity  application  to  truttt.  Thus 
(1.)  In  the  case  of  contrcustt, — The  contract 
or  consideration  is  said  to  be  executed 
when  it  is  completely  performed ;  and  it  is 
said  to  be  executory  wnen  it  is  not  yet  com- 
pletely or  only  incompletely  as  yet  per- 
formed. And  it  is  clear  that  a  contract  may 
be  executed  on  one  side  and  executory  on 
the  other.  In  the  case  of  executory  con- 
tracts, a  request  to  perform,  together  with 
the  consequent  promise  to  pay  for  the  per- 
formance is  always  Implied  by  law,  where 
it  is  not  expressed  in  words  by  the  parties ; 
but  in  the  case  of  executed  considerations, 
this  is  not  always  so,  although  sometimes 
it  is  so ;  and  as  to  when  it  is  and  when  it  is 
not  so,  tee  title  Contract. 

And  (2.)  In  the  case  of  tnult, — A  trust 
is  said  to  be  executed  when  it  is  completely 
created  or  declared,  and  executory  when 
the  words  of  trust  are  merely  directory, 
and  point  to  some  further  instrument  as 
being  necessary  to  complete  the  declaration 
or  creation.  Many  distinctions  are  made 
in  Equity  according  as  a  trust  is  executed 
or  executory.  Thus,  Equity  follows  the 
Law  in  applying,  for  example,  Shelley's 
Rule  to  trusts  that  are  executed ;  but  as  to 
trusts  executory  it  takes  this  distinction, 
viz.,  if  the  instrument  containing  the  exe- 
cutory trust  contains  a  reference  to  mar- 
riage, Eouity  refuses  to  follow  Shelley's 
Bule,  and  moulds  the  trusts  so  as  best  to 
suit  the  presumed  intention  of  the  testator ; 
but  where  there  is  no  such  reference  to 
marriage,  then  Equity  permits  the  Law  to 
have  its  own  way.  And,  again,  an  execu- 
tory trust  which  exceeds  the  rule  against 
perpetuities,  is  not  therefore  void  (as  an 
executed  one  would  be),  but  Equity  will 
mould  the  executory  trust  so  as  to  confine 
it  within  that  rule  of  Law,  believing  that  the 
testator  could  not  intend  what  was  illegal. 

EXEMPLI7ICATI0K.  In  law  is  an  offi- 
cial copy  or  transcript  made  from  a  record 
of  Court :  thus,  an  exemplification  of  a  reoo- 
very  signifies  a  copy  or  transcript  of  the 
recovery  roll,  and  the  same  should  be  set 
out  Ut^rit  et  verhit  in  an  abstract  of  title 
comprising  it.  Similarly,  an  exemplifica- 
tion of  leti^t  patent  signifies  a  oopy  or 
transcript  of  letters  patent  made  from  the 
original  inroluient. 
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An  exhibit  is  the  name 
given  to  any  particular  document  which 
in  the  coarse  of  a  cause  is  exhibited,  i.e,, 
produced  by  either  party.  Such  docu- 
ments, when  numerous*  are  usually  marked 
with  some  letter  of  the  alphabet  as  a  con- 
venient mode  of  referring  to  and  distin- 
guishing them,  and  they  are  then  called 
'*  Exhibit  A."  or  •*  Exhibit  B,"  and  so  forth. 

This  use  of  exhibits  is  a  convenient 
mode  of  abridging  evidence  in  the  case  of 
written  documents,  the  proof  being  either 
viva  voce  or  by  affidavit.  Butonly  some  docu- 
Dients  may  be  exhibited,  namely,  extracts 
from  registries,  records  from  the  Bodleian 
and  Museum  libraries,  and  generally  all 
documents  coming  out  of  the  custody  of  a 
public  officer  having  care  of  them ;  also, 
office-copies  of  ret'ords,  whether  of  the 
Superior  Courts  at  Westminster  or  of  the 
Courts  of  the  County  Palatine  of  Lan- 
caster, or  of  the  Inferior  Courts  of  Record  ; 
also,  and  chiefly,  deeds,  bonds,  notes,  bills 
of  exchange,  letters,  or  receipts,  and  the 
like.  Documents  of  other  kinds  may  not 
be  so  proved ;  and  generally,  no  document 
may  be  proved  as  an  exhibit,  if  it  requires 
more  to  substantiate  it  than  the  proof  of 
the  execution  or  of  handwriting,  e.g.,  if 
anv  ulterior  circumstance  whion  might 
a£fect  it  requires  to  be  proved,  and  the 
opposite  side  would  have  a  right  to  cross- 
examine  upon  that  circumstance  (Jjoke  v. 
Skinner,  IJ.  &  W.  9.  15).  Thus,  a  will  of 
real  estate  could  not  generally  be  proved 
as  an  exhibit  at  the  hearing,  but  under  the 
present  practice  that  is  allowed  to  be  done, 
the  heir  having  liberty  to  cross-examine 
the  witnesses. 

If  it  iti  intended  to  prove  an  exhibit  at 
the  hearing  of  the  cause,  an  order  of  course 
to  be  obtaintd  on  motion  of  course  or  peti- 
tion of  course  at  the  Rolls  is  necessary. 


EZPBOPBIATIOV.  In  French  Law,  is 
the  compulsorv  realization  of  a  debt  by  the 
creditor  out  of  the  lands  of  his  debtor,  or 
the  usufruct  thereof.  When  the  debtor  is 
co-tenant  with  others,  it  is  necessary  that  a 
partition  should  first  be  made.  It  is  con- 
fined in  the  first  place  to  the  lands  (if  any) 
that  are  in  hypoihique  {see  that  title),  but 
afterwards  extends  to  the  lands  not  in  ky- 
votheoue.  Moreover,  the  debt  must  be  of 
liquiaated  amount. 

EXTENT.  Is  a  writ  of  execution 
available  in  cases  in  which  the  Crown  has 
an  interest.  The  extent  may  either  be  an 
extent  in  chief  or  an  extent  in  aid,  the 
distinction  being  that  the  former  is  a 
hostile  proceeding  by  the  Crown  against 
its  debtor,  or  aguinst  the  debtor  of  that 
debtor,  while  the  latter  is  an  extent  issued 
at  the  instance  of  the  Crown  debtor  him- 
self against  his  debtor,  to  aid  his  payment 
of  the  Crown  debt.     The  extent  of  the 
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Crown  has  priority  over  all  executions  of 
the  subject. 

See  also  title  Crowk  Debts. 

EXTnrOUIBHHSKT.  Is  the  destruction 
of  an  estate,  or  right,  or  power.  A  debt  is 
said  to  be  extinguished  by  payment,  and  a 
tort  by  satisfaction,  according  to  the  general 
maxim,  Omnia  judicia  ahsolutoria  esse. 
See  also  titles  Powers  ;  Rights,  &c. 

EZTOBTIOK.  Is  a  criminal  offence 
when  committed  by  sheriffs  or  other  officers; 
but,  sethf)le,  a  mt're  civil  injury,  when  com- 
mitted by  other  persons,  against  whom  an 
action  for  money  had  and  received  will  lie. 

EXTBADITIOK.  Denotes  the  giving 
up  of  a  criminal  by  a  foreign  state  in  which 
he  has  sought  refuge  from  prosecution  to 
the  state  within  whose  jurisdiction  the 
offence  has  been  committed.  The  duty  of 
a  state  to  make  extradition  of  criminals  is 
by  no  means  generally  admitted,  and  at 
tne  most  it  is  an  exercise  of  comity  only. 
Generally,  no  state  will  make  an  extra- 
dition of  its  own  subjects;  and  generally, 
also,  no  state  will  make  an  extradition  of 
political  offenders.  The  present  practice 
of  England  with  regard  to  the  extradition 
of  criminals  is  expressed  in  the  Extxudition 
Act,  1870  (33  &  34  Vict.  o.  52),  and  the 
Extradition  Act,  1873  (36  &  37  Vict.  c.  60), 
which  provide  that  when  an  arrangement 
for  that  purpose  has  been  made  with  any 
foreign  state.  Her  Majesty  may  by  Order  in 
(Council  direct  that  the  Act  shall  apply  in 
the  case  of  such  foreign  state,  subject  to  any 
conditions  to  be  expressed  in  the  order. 
But  the  former  Act  makes  an  express  ex- 
ception of  political  offences,  the  Secretary 
of  State  having  it  in  his  discretion  to  de- 
cide whether  the  offence  is  or  not  of  a 
political  nature.  The  Act  of  1873  extends 
the  provisions  of  the  principal  Act  to  the 
case  of  accessories  punishable  as  principals. 
See  generally  Clarke  on  Extradition,  187i. 

EXTBIHSIG  EVIDENCE.  This  en- 
dence  is  so  styled  because  it  is  brought 
forward  to  throw  light  upon  a  written 
instrument  ab  extra  the  instrument.  The 
usual  rule  of  law  being  that  the  meaning 
of  the  instrument  is  to  be  gathered  from 
the  instrument  itself,  the  introduction  of 
extrinsic,  or  (as  it  is  sometimes  called) 
parol,  evidence  to  assist  in  an^ertaining  its 
meaning,  is  to  be  regarded  in  the  light  of 
an  exception. 

It  may  be  premised  generally,  that  by  a 
rule  of  the  Common  Law,  independently  of 
statute,  extrinsic  or  parol  evidence  was 
equally  inadmissible  in  certain  cases  to 
throw  light  upon  a  written  document ;  and 
that  the  Statute  of  Frauds,  and  other 
statutes  which  have  made  writing  an  ab- 
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solute  rine  (pia  non  to  the  validity  of  cer- 
tain obligatious,  have  not  been  the  occasion 
of  the  inadmissibilitvof  this  species  of  evi- 
dence, but  have  at  the  most  only  rendered 
that  inadmisHibility  somewhat  more  patent 
(Gos$  V.  Lord  Nugent,  5  B.  ft  Ad.  58). 
ThuSf  before  the  Statute  of  Frauds,  the 
Courts  were  uniformly  governed  by  the 
rule — that  the  judgment  of  a  Court  or  judge 
in  expounding  a  will  should  be  sunply 
deelarcUory  of  what  ia  in  the  instrument 
(Wig.  Extr.  Ev.  p.  6);  and  smce  that 
statute  the  rule  is  the  same,  only  more 
apparently  so  than  before,  inasmuch  as 
the  admisbion  of  evidence  to  do  more  than 
to  declare  what  is  in  the  will,  would  be,  to 
the  extent  the  evidence  was  admitted,  to 
be  in  fact  making  an  additional  or  other 
will  for  the  tes^tor  which  he  has  not 
made.  The  question  is,  what  ha$  the  testa- 
tor written,  not  what  (in  any  one's  opinion) 
he  intended  or  ought  to  have  written. 

(A.)  Considering  the  matter,  firstly,  with 
reference  to  WilU.  The  following  are  th^ 
uses  to  which  extrinsic  or  parol  evidence 
may  be  legitimately  spplied : — 

(1.)  Where  there  is  nothing  in  the  con- 
text of  a  will  shewing  that  the  testator 
has  used  words  in  other  than  their  strict 
or  primary  acceptation,  but  that  aooepta- 
tton  is  insensible  with  reference  to  extrinsio 
cirrumstanoes,  then  the  extrinsio  oiroum- 
stRHceH  may  be  looked  at  for  the  purpose 
of  arriving  at  some  secondary  or  popular 
sense  which  shall  bo  sensible  with  reference 
to  these  circnmstanoes. 

(2.)  Where  the  written  characters  of  the 
will  are  difficult  to  decipher,  or  the  words 
of  the  will  are  in  an  uqknown  or  unusual 
language,  the  evidence  of  persons  expe- 
rienced in  deciphering  written  characters 
or  acquainted  with  the  language  is  admis- 
sible for  the  purpose  of  informing  the  Court 
or  judge. 

(3.)  Extrinsic  evidence  is  also  admissible 
for  the  purpose  of  identifying  the  object  of 
the  testator's  bounty  (whether  devisee  or 
legatee),  and  for  the  purpotte  of  identifying 
the  iutject  of  disposition. 

(4.)  Also,  for  tne  purpose  of  defeating  a 
fifand,  whereby  either  the  wrong  will  is 
execated  or  an  alteration  in  or  omission 
from  the  true  ?nll  is  occasioned.  Doe  v. 
Allen,  8  T.  B.  147. 

On  the  other  hand,  extrinsic  evidence 
will  not  be  admissible  for  the  following 
purposes : — 

(1.)  To  iidd  to  the  contents  of  a  will,  by 
proof  of  a  mistake  of  the  testator  {Brown 
V.  Selwin,  Cas.  t.  Talb.  240),  or  of  the  coun- 
sel who  prepared  the  will  (Ntwburgh  {Earl) 
V.  Newburgh  (Counte$8\  5  Mad.  364, 1  M.  ft 
Scott,  852 ;  but  an  issue  devi$avit  vel  non, 
where  that  will  serve  the  samt;  purpose  (as 
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it  would  have  done  in  Newburgh  v.  New- 
burgh^ tupra)  may  be  directed. 

(2.^  To  supply  a  total  blank  in  the  will, 
whetner  of  the  name  of  tlie  legatee  or 
devisee,  or  of  the  amount  of  the  legacy  or 
estate  given.  Doe  v.  Neede^  2  M.  ft  W. 
189 ;  Edmundt  v.  WaugK  4  Drew.  275. 

(8.)  To  identify  a  legatee  or  devisee  or 
the  estate  given,  where  there  beinj;  some 
description,  no  part  of  that  description  ia 
applicable  to  anv  person  or  estate.  Samp- 
ehire  v.  Pieroey  2  Yes.  218 ;  MiUer  v.  Trovers, 
8  Bing.  244. 

And  generally,  altliough  the  judgment 
of  the  Oojxrt  or  a  judge  in  expounding  a 
will  should  be  simply  dedanUory  of  what 
is  in  the  will,  yet — 

(1.)  Every  claimant  under  a  will  has  a 
right  to  require  that  the  Court  or  judge 
shall,  by  means  of  extrinsic  evidence,  place 
itself  or  himself  in  the  situation  of  tbe  tes- 
tator, the  meaning  of  whose  language  it 
or  he  is  called  upon  to  declare ;  and 

(2.)  The  ifUeniion,  as  an  independent 
fact  may  be  proved  by  means  of  the  like 
evidence  in  all  those  cases  in  which  the 
description  being  aoeuraie,  t.a.,  unam- 
biguous on  the  face  of  it,  its  applicability 
to  each  T>f  several  subjects,  or  to  eai-h  of 
several  obieots,  occasions  what  is  called  a 
latent  ambiguity.  See  also  titles  Latxnt 
Akbtguitt;  Patent  Ambiouity. 

(B.)  Considering  the  matter,  secondly, 
with  reference  to  other  instruments  than 
wills.  The  following  is  an  enumeration  of 
the  purposes  for  which  extrinsio  evidence  in 
connection  with  written  documents  may  be 
admitted : — 

(1 .)  To  prove  the  making  of  the  oontract ; 

(2.)  To  prove  the  writmg  not  to  have 
been  a  contract; 

(8.)  To  prove  that  the  contract  was  in- 
duced by  £raud,  m  intake,  or 
duress  ; 

(4.)  To  prove  that  the  writing  was  signed 
conditiouallv ; 

(5.)  To  annex  to  the  contract  usages  of 
trade  not  inconsistent  with  the 
express  terms  thereof; 

(6.)  To  explain  terms  of  a  technical  trade 
significance ; 

(7.)  To  identify  the  parties  and  also  the 
subject-matter;  and 

(8.)  To  prove  that  the  oontract  is  illegal. 
See  Wigram  on  Extrinsic  Evi- 
dence; Leake  on  Contracta, 
pp.  106-125. 


P. 

FAOTOB.  Is  a  commeroial  agent,  en- 
joying certain  privileges  that  are  peculiar 
to  him,  and  not  commou  to  agents  generally. 
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7ACT0S — eoni/ntied. 
These  priyileg^  are  due  ia  some  measure 
(o  the  circumstance  that  the  factor  is  in  a 
position  that  id  analogous  to  that  of  the 
consignee  of  goods.  Thus,  he  was  able  by 
the  Common  Law  to  bind  his  principal  by 
the  sale  of  the  goods  entrusted  to  him,  and 
he  still  has  that  power ;  but  he  could  not 
pledge  the  goods  in  a  vitliil  manner.  How- 
ever, under  the  siat.  6  Geo.  4,  o.  94,  usually 
called  the  Factors'  Act,  he  is  enabled  to 
make  a  valid  pledge  of  the  good«,  or  of  any 
part  thereof,  to  one  who  believes  him  to  lie 
the  bond  fide  owner  of  the  goods;  and 
under  the  stat.  5  &  6  Vict.  o.  39,  he  is 
further  enabled  in  all  respects,  as  if  he 
were  the  true  owner  of  the  goods,  to  enter 
into  any  contract  or  agreement  regarding 
them  by  way  of  **  pletige,  lieu,  or  security, 
as  well  for  nn  original  loan,  advance,  or 
payment  made  on  the  security  of  such 
goods  or  documents,  as  also  for  any  further 
or  continuing  advance  in  respect  thereof, 
and  such  contract  or  agreement  is  made 
Ttilid  against  the  principal,  notwithstandiug 
the  lender  was  fully  aware  that  the  bor- 
rower was  a  factor  only.  This  .power  does 
not  extend  to  antecedent  debts. 

FACTOBIES.  Are  placed  under  statu- 
tory supervision ;  the  stat.  42  Geo.  3,  c.  73, 
regulating  the  health  and  morals  of  ap- 
prentices and  others  employed  therein,  the 
stat.  3  ft  4  WilL  4,  c.  103  (Factory  Act, 
1833),  amended  b^  the  Factory  Acts,  1844 
and  1856,  regulating  the  labour  of  children 
and  young  persons  therein.*  And  under 
the  stat.  30  k  31  Yict.  c.  103,  the  meaning 
of  the  word  ^  factory  "  is,  for  the  purposes 
of  these  Acts,  extended  to  smelting  works, 
copper  mills,  iron  and  brass  foundries,  ana 
to  paper,  glass,  and  tobacco  manufactories, 
and  to  letteipress  printing  and  bookbinding. 

The  employer  of  labour  in  factories  is 
also  subject,  even  by  the  Common  Law,  to 
make  dne  provision,  s.g.,  by  properly  fencing 
his  machinery,  for  the  security  of  the  lives 
and  limbs  of  his  workmen.  Coe  v.  FUUt, 
7  Ex.  460. 

VACUVTY  (facuUas),  A  privilege  or 
special  dispensation  granted  to  a  man  by 
favour  and  indulgence,  permitting  him  to 
do  that  which  by  the  law  he  could  not  do ; 
as  to  marry  without  banns  being  first  pub- 
lished ;  to  hold  two  or  more  ecclesiastical 
livings  at  the  rame  time;  and  the  like 
(25  Hen.  8,  c.  21 ;  Lee  Termes  de  la  Ley). 
At  the  present  time  a  faculty  is  not  unfre- 
quently  granted  for  the  removal  of  a 
churchyard  or  church;  as  to  which  see 
32  &  33  Yict.  c.  94. 

FAIS8 :  See  title  Markst. 

FAIT.  This  word  was  uted  in  the  old 
law  to  signify  a  deed,  /<icium.    In  juris- 


FACT — eantinued, 
prudence,  the  phrase    fait  Juridique,  or 
fcustumjuridiewnf  denotes  one  of  the  factors 
or  elements  constitutive  of  an  obligation. 

FAIDAOE,  called  also  FOLDAOE.    Is  a 

privilege  enjoyed  by  certain  lords  of  manors 
and  others  of  setting  up  folds,  t.e.,  inclosures, 
for  sheep,  as  well  belonging  to  themselves 
as  to  their  tenants,  in  order  with  the  manure 
thereof  to  fatten  their  lands.  The  privilege 
is  sometimes  called  suit  of  fold,  uAafaldx, 
The  tenant  by  paying  a  fald-fee  might  have 
commuted  the  privilege. 

FALSE  DIFBISONUENT.  An  action 
will  lie  for  false  imprisonment  as  well 
against  officers  exceeding  the  process  of  the 
(jourts  as  also  against  private  individuals 
assuming  to  imprison.  For  the  success  of 
the  action  it  is  ueceifflary  to  prove  both 
malice  on  the  part  of  the  defendant  and 
the  absence  of  all  reasonable  or  probable 
cause. 

See  also  title  Malicious  Abrest. 

FALSE  JUDOKEHT,  WBIT  OF.  This 
was  a  writ  which  lay  to  the  Superior  Courts 
at  Weutminster  to  rehear  and  review  a  case 
which  had  been  tried  in  an  inferior  (}ourt, 
and  the  judgment  In  which  was  submitted 
to  be  erroneous.  In  lieu  of  this  writ,  an 
appeal  is  open  to  the  party  dissatisfied  with 
the  judgment.    See  Judicature  Act,  1873. 

FALSE  SEFSESENTATIOK :  See  titles 
Fbaxtd;  Wabbamty. 

FALSE  BETUHH:  See  title  Bbtubn. 

FALSIFY.  This  word,  as  occurring  in 
the  phrase  **with  liberty  to  surcharge  and 
faleifyj"  means  to  impugn  as  false  or  erro- 
neous certain  items  or  entries  in  an  account. 
The  Gourt  of  Ghanoery,  where  an  account 
has  been  steted  between  parties,  and  they 
afterwards  disagree  regarding  it,  may  either 
open  the  whole  account  or  (according  to 
the  nature  of  the  case)  merely  give  liberty 
to  surcharge  and  faleify  particimr  items  in 
the  account. 

Bee  also  title  Subohabge. 

FAEM.  This  is  the  old*  Saxon  feorme, 
and  signifies  a  provUion,  Anciently,  rents 
were  reserved  in  provisions,  such  as  com, 
poultry,  and  the  like,  a  money  equivalent 
not  having  been  finally  introduced  untU 
the  time  of  Henry  1.  Griginally,  therofore, 
farm  meant  rent^  and  by  a  natural  trans- 
position it  now  means  the  Icmd  out  of  which 
the  rent  issues. 

See  also  title  Leasehold. 

FEALTT.  This  word  signifies  fidelity, 
the  phrase  "  feal  and  leal  '*  meaning  simply 
fiiithful  and  loyal.  Tenante  by  knights' 
service  and  also  tenants  in  socage  were  re^ 
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quired  to  take  an  oath  of  fealty  to  the  king 
or  other  their  immediate  lords ;  and  fealty 
was  one  of  the  conditions  of  their  tenure, 
the  breach  of  which  operated  a  forfeiture 
of  their  estates. 

FEE.  According  to  Spelman,  this  is 
the  right  which  the  vassal  has  in  lands  to 
use  the  same  and  take  the  profits  thereof 
to  him  and  his  heirs,  rendering  to  his  lord 
the  due  services  therefor.  Fees  were  either 
Fee  Simple  or  Fee  Tail,  the  former  being  a 
simply,  1.6.,  generally,  inheritable  estate, 
open  to  heirs  general,  the  latter  being  also 
an  inheritable  estate,  but  in  a  limited,  t.e., 
tailed  manner  only,  to  wit,  open  to  lineal 
descendants  only,  or  issue  or  heirs  of  the 
body. 

See  title  Estates. 

TEE  FABM.  This  is  a  species  of  hold- 
ing or  tenure,  of  a  mixed  nature,  partly 
fieeiiold  and  i»rtly  leasehold  only.  It  cor- 
responds as  nearly  as  may  be  to  the  Emphy- 
tetuis  of  Koman  Law,  which  title  see  ;  and 
for  fee  farm  rent,  tee  title  Rentb^ 

FEE  8IHPLE :  See  title  Estates. 

FEE  TAIL:  See  title  Estate-Tail. 

FEIGNED  ISSUE.  This  was  a  fictitious 
issue^or  rather  a  true  issue  raised  by  means 
of  a  simple  fiction.  The  fiction  niisiDg  it 
was  resorted  to  in  order  to  obviate  the 
expenbc  and  delay  of  plcudings ;  e.g.^  the 
plaintiff  by  a  fiction  declared  that  tie  laid 
a  wager  of  £5  with  the  defendant  that 
certain  goods  were  his  (the  plaintiff's) 
goods,  and  then  averred  that  the  goods 
were  his ;  whereupon  the  defendant,  admit- 
ting  the  feigned  wager,  averred  tiiat  the 
goods  were  not  the  plaintiffs  goods,  thus 
raising  at  once  the  issue  as  to  the  plaintlff^s 
property  in  the  goods.  These  feigned  issues 
ujsed  to  be  largely  resorted  to  in  Courts  of 
Equity,  and  not  un frequently  also,  in  inter- 
pleader suits,  in  Courts  of  Law.  But  by 
the  Act  8  &  9  Vict.  o.  109,  s.  19,  for  the 
trial  of  any  question  of  fact,  the  Court  is  to 
direct  a  writ  of  summons  to  be  sued  out  by 
the  proper  party  a^inst  the  proper  party, 
in  the  form  set  forth  in  the  schedule  to  the 
Act;  and  the  proceedings  thereupon  are 
to  be  as  upou  a  feigned  issue. 

FELO  DE  SE.  This  means  a  felon  of 
himself,  a  suicide,  and  denotes  any  one 
who  deliberately  puts  an  end  to  hin  own 
existence,  or  commits  some  unlawful  or 
malicious  act  in  committing  which  he  occa- 
sions his  own  death';  as,  e.^.,  when  unlaw- 
fully shooting  at  another  person  the  gun 
bursts,  and  he  kills  himself. 
See  also  title  Homicide. 

FELONY.  Any  capital  crime  short  of 
treason,  and  being  such  as  occasioned  at 
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Common  Law  the  forfeiture  of  the  felon's 
lands  and  goods,  or  at  any  rate  of  his  goods. 
The  word  "  felony  "  in  its  generic  sense 
includes  even  treason,  and  under  particular 
statutes,  e.^.,  39  &  40  Geo.  3,  c.  93,  Uie  offence 
of  treason  may  be  prosecuted  as  a  felony. 
The  crime  of  felony  stands  midway  between 
treason  and  misdemeanors.  See  both  these 
titles. 

FEXE  COVERT.      A  married  woman  is 
so  called,  but  whether  from  the  legal  or 
from  the  physical  meaning  of  tlie  word  oofoer^ 
or  from  both,  is  uncertain. 
See  title  Married  Woman. 

FEME  SOLE.  An  unmarried  woman  ia 
so  called  ;  also,  any  woman  who,  althoagh 
married,  is  in  matters  of  property  indepen- 
dent of  her  husband,  is  a  feme  eoU  quoad 
such  property,  and  may  deal  with  it  in 
every  respect  as  if  she  were  unmarried. 
Taylor  v.  Mead$,  34  L.  J.  (Ch.)  203. 

FENCES:  See  title  Pabtt-Walul 


:  See  title  Convetanoes. 


NATUE2.  Animals  so  de- 
scribed are  wild  animals  in  which  there  is 
no  property,  but  in  respect  of  which,  or  of 
some  of  them,  there  may  be  an  exclusive 
right  of  preserving  and  of  killing,  which 
is  analogous  to  the  right  of  property,  and 
which  is  designated  Oame.    See  that  title. 

FEBBY.  Is  properly  a  place  of  transit 
across  a  river,  or  arm  of  the  sea :  but  in 
law  it  is  treated  as  a  franchise,  and  defined 
as  the  exclusive  right  to  carry  passengers 
across  a  river,  or  arm  of  the  sea,  from  one 
vill  to  another,  or  to  connect  a  continuous 
line  of  road  leading  from  one  township  or 
Till  to  another ;  it  is  not  a  servitude  or  ease- 
ment ;  it  ia  wholly  unconnected  with  the 
ownership  or  occupation  of  land,  so  much 
so,  that  the  owner  of  the  ferry  need  not  have 
any  property  in  the  soil  adjacent  on  either 
side  {Newton  v.  Cubitt,  12  C.B.  (N.S.)  32). 
The  owner  of  the  ferry  is  bound  to  main- 
tain it  in  a  proper  state  of  repair. 

A  ferry  may  have  originated  in  legal 
grant ;  but  from  a  user  of  thirty-five  years, 
a  jury  will  presume  that  the  ferry  had  a 
legal  origin  {Trotter  v.  Hanis,  2  Y.  &  J. 
285) ;  and  in  case  of  a  disturbance  of  the 
franchise,  it  is  sufficient  for  the  plaintiff  to 
shew  that  he  was  in  possession  at  the  time 
of  the  disturbance.  Trotter  v.  Harris, 
supra, 

FEUD.  This  was  a  fee  {see  that  title). 
Feuds  were  either  proper  or  improper,  the 
former  class  being  purely  military,  given 
freelyy  t.0.,  gratis,  to  persons  duly  qualified 
to  discharge  military  services,  the  latter 
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class  beino:  either  given  in  exchange  for 
some  equivalent  in  money  or  in  kind,  or 
granted  free  from  all  manner  of  services,  or 
granted  in  return  ftir  certain  determinate 
services  of  a  non-military  nature. 
See  also  title  Feudal  Ststek. 

FEUDAL.  This  is  the  adjective  from 
feud^  e.g.n  the  feudal  lav  signifies  the 
doctrine  of  feuds.  Feudal  possession  is  the 
same  thing  as  seisin ;  And  feudal  actions  is 
the  old  name  for  real  actions.  Thus  a 
tenant  for  years  had  not  the  feudal 
possession,  and  consequently  had  no  real 
action,  for  a  man's  remedies  are  necessarily 
only  commensurate  in  extent  and  in  quality 
with  his  rights. 
See  title  Seisin. 

FEUDAL  8Y8TEX.  Previously  to  the 
Norman  Gonauest,  feudalism,  strictly  so 
called,  was  unknown  in  England,  although 
something  superficially  analogous  to  it 
existed  in  Anglo-Saxon  times.  It  was 
iutmduoed  into  England  partially  in  1066 
as  a  consequence  of  the  acquisition  or  con- 
quest of  England  by  William  I.  in  that 
year;  and  the  system  was  completely 
established  in  England  in  1085  by  Law 
52  of  that  sovereign,  founded  on  the  oath 
taken  at  Salisbnry  in  the  latter  year  by  all 
free  men.  The  law  is  in  these  words: 
^^Statuimus  ut  omnes  liberi  homines  fosdere 
et  Sacramento  affirment  qtuxi  intra  it  extra 
unioersum  regnum  Anglim  WUhelmo  regi 
domino  suo  fideles  es»e  volunt:  terras  et 
honores  Ulius  omni  fidelitaie  uhique  servare 
etim  eo  et  contra  inimicos  et  alienigenas  de- 
fendere.*  The  precise  nature  of  the  change 
in  the  law  of  land  which  was  thus  effectai 
at  a  stroke  was  the  entire  destruction  of 
oumershfps  and  the  substitution  for  them  of 
tenures ;  henceforward  there  was  no  such 
thing  as  absolute  ownership  in  land,  but 
only  a  tenure  of  them ;  whence  also  lands 
have  ever  since  been,  as  they  now  also  are, 
described  as  tenernents. 

Almost  all  the  real  property  of  the 
kingdom  is  by  the  policy  of  the  law  con- 
sidered to  be  holden  of  some  superior  lord 
in  consideration  of  certain  services.  The 
thing  holden  is  therefore  styled  a  tenement^ 
the  holder  thereof  a  tenant,  and  the  manner 
of  his  holding  a  tenure.  Thus,  all  the  land 
of  the  kingdom  is  supposed  to  be  holden 
mediately  or  immediately  of  the  king,  as 
lord  paramount  Those  that  held  imme- 
diateljr  under  him  in  right  of  his  crown 
and  ciug^ity  were  called  his  tenants  in 
eapite;  those  that  held  mediately  under 
him  were  called  mesne  tenants,  or  tenants 
holding  of  mesne  lords. 

Feuds  are  the  same  thing  as  tenancies. 
The  services  in  consideration  of  which  feuds 
were  held  were  originally  purely  military, 


FEUDAL  SY8TEM-Hxm<tntied. 
that  being  the  policy  of  the  Northern  (as, 
indeed,  also  of  other)  conquering  nations, 
devised  as  the  most  likely  means  to  secare 
their  new  acquisitions.  And  the  princes 
.  of  Europe  being  every  day  more  and  more 
I  alarmed  by  the  progress  of  those  Northern 
conquerors,  many  of  them  (and  by  degrees 
all)  adopted  the  like  policy  in  self-defence, 
parcelling  out  the  lands  of  their  kingdoms 
among  their  officers  whom  they  swore  to 
fidelity,  and  reserving  to  themselves  only 
the  nudum  dominium  or  bare  absolute 
ownership  of  the  lands.  Still,  at  the  period 
referred  to,  tlie  far  larger  port  of  the  land 
remained  allodial ;  and  the  further  exten- 
sion of  the  feudal  system  is  attributable  to 
the  forlorn  stato  in  which  the  ullodial  pro- 
prietor found  himself  during  the  period  of 
anarchy  and  private  warfare  wliicli  suc- 
ceeded the  de.ith  of  Charlemagne,  and  to 
the  expediency  which  he  therefore  felt  of  a 
voluntary  subjection  of  himself  to  the 
feudal  relation. 

In  England,  in  particular,  the  system 
was  introduced  and  made  universal  by 
the  enlightened  d>xterity  and  energy  of 
William  I.,  who  is  thence  called  the  Con- 
queror, or  Acquirer,  i.e.,  purchaser  of  the 
absolute  ownership  of  all  the  lands  in 
England,  he  having  by  the  oath  of  Salis- 
biiry,  in  1087,  bound  not  only  his  own 
ton  nts  in  eapite^  but  all  other  tenants 
also,  in  fealty  or  fidelity  to  himself  as 
sovereign. 

Feuds  were  originally  precarious,  and 
not  hereditary;  but  it  was  unusual,  and 
would  have  been  thought  hard  and  un- 
deserved, either  to  determine  the  tenancy 
during  the  life  of  the  feudatorv,  or  to 
reject  the  heir  of  the  former  feudatory,  if 
otherwise  able  and  unobjectionable.  Upon 
the  heir  taking  up  the  inheritance  by  per- 
mission of  the  sovereign,  he  paid  a  relief 
{relevatum^  or  takiug-up  fine),  an  incident 
of  the  feud  which  has  survived  to  the 
present  day,  although  feuds  are  now  no 
longer  precarious,  but  hereditary.  Feuds 
were  afterwards  extended  beyond  the  life 
of  the  first  tenant  to  the  sons  of  the  first 
tenant,  and  (but  only  if  the  fend  was 
antiauum,  t.e.,  had  been  long  in  the  family) 
to  tne  grandchildren,  and  even  to  tlie 
collaterHi  relations  of  the  first  tenant.  It 
is  an  opinion  of  Spelman's  that  so  long  as 
the  tenancy  was  precarious,  it  was  called 
simply  a  munus,  that  when  it  became 
certain  for  life,  it  was  called  a  heneficium, 
and  that  only  when  it  became  inheritable 
it  was  called  a  feudum. 

Feuds  were  either  proper  or  improper 
feuds.  (1.)  A  proper  feud  was  one  which 
was  purely  military ;  whence  women  and 
monks  were  at  tirst  incapable  of  succeeding 
to  this  species  of  feud;   whence  also  it 
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FEUDAL  STffTEM — eorUintted, 

ooTild  not  be  aliened  without  the  consent 
of  the  lord,  and  in  like  manner  the  lord 
could  not  alien  his  seigniory  without  the 
consent  of  the  tenant,  the  obligations  of  the, 
superior  and  inferior  being  mutual  and 
reciprocal.  Proper  feuds  originally  be- 
longed to  all  the  [sons  equally ;  but  by  a 
constitution  of  the  Emperor  Frederic  they 
became  indivisible,  auQ  descended  to  the 
eldest  son  alone  (see  Pbimogenitube). 
(2.)  An  improper  feud,  on  the  other  liand, 
was  not  necessarily  military  at  all,  much 
less  was  it  purely  military,  but  was  in 
general  granted  in  consideration  of  a  rent, 
or  cense,  in  lieu  of  military  or  other  service, 
whence  women  were  not  excluded  from  it, 
and  it  was  freely  alienable. 

The  principal  obligations  incident  to  the 
feud  were  tiie  following  : — 

(1.)  Wardship  (960  that  title\  although 
it  is  certain  that  this  incident 
could  form  no  part  of  the  law  of 
feuds  before  these  became  here- 
ditary; 

(2.)  Marriage  (see  that  title) ; 

(3.)  Relief  (see  that  title) ; 

(4 J  Aids  (see  that  title)  ; 

(5.)  Ebcheat  (see  that  title) ;  and 

(6.)  Escuage  («ee  that  title). 

It  is  so  absolute  a  maxim  of  the  feudal 
law,  or  law  of  tenures,  that  all  lands  are 
holden  mediately  or  immediately  of  the 
king,  that  even  the  king  himself  cannot 
give  lauds  in  so  absolute  and  unconditional 
a  manner  as  to  set  them  free  from  tenure ; 
and,  therefore,  in  the  case  of  such  a  gift, 
the  donee  would,  prior  to  the  12  Gar.  2, 
c.  24,  have  held  the  lands  of  the  king  in 
capite  by  knight  service,  and  would  since 
tliat  statute  now  hold  by  fealty.  All  lands 
therefore  being  tenures,  the  varieties  of 
tenures  are  the  following,  stating  the  same 
in  the  words  of  Bracton  (Henry  III.) : — 

^  Tenements  are  of  two  kinds,  (I.)  Frank- 
tenement,  and  (XL)  Yillenage.  And  of 
Franktenements,  (I.  a.)  some  are  held 
freely  in  consideration  of  homage  and 
knight-service ;  (I.  b.)  others  in  free  socage 
with  the  service  of  fealty  only.  Of  villen- 
ages  (II.  a.)  tome  are  pure,  and  ^11.  b.) 
others  are  privileged,  he  that  holds  m  pure 
villenage  oeiug  bound  to  uncertain  ser- 
vices of  a  villein  nature,  and  he  that  holds 
in  privileged  villenage  being  bound  to 
certain  services  of  a  villein  nature,  whence 
also  the  latter  is  often  called  a  villein- 
sucman." 

For  a  description  of  each  of  these  four 
varieties,  see  the  following  respective 
titles, — 

Tenvbe  by  Knioht-bebvice  ; 
Tenure  in  Socage  ; 
(a.)  Fee  simple; 
(&.)FeetaU; 


FEUDAL  BYWTMM—coutinued, 

(e.)  Estate  for  life; 
(d.)  Estate  in  dower ; 
(e.)  Curtesy  estate ; 
(/.)  Burgage  tenure ;  and 
(g.)  Gravelkind; 
GoFTHOLDs ;  and        L«j  „««««.ii«. 

HOLDS,  J 

JTJSUiiATOBT.  This  was  a  namn  for  a 
feudal  tenant,  or  vassal.  The  word  is  to 
be  distinguished  from  feudary,  which  de- 
noted an  officer  in  the  Court  of  Wards, 
who  was  appointed  by  tlie  32  Hen.  8, 
c.  46,  and  abolished  by  the  12  Car.  2, 
c.  24,  and  who,  during  the  continuance  of 
his  office,  acted  as  a  receiver  for  the  king 
of  the  lands  of  the  king's  ward$  and 
widows, 

FIAT.  This  is  a  Latin  word  signify- 
ing ^*let  it  he  done."  Thus,  upon  a  petition 
to  the  King  for  liis  warrant  to  bring  a  writ 
of  error  to  the  House  of  Lords,  he  used  to 
write  the  words  fiat  juttitia^  "  let  justice 
be  done,"  on  the  top  of  the  petition.  And 
in  like  manner,  it  was  under  a  fiat  of  the 
Lord  Chancellor,  addressed  to  the  Court  of 
Bankruptcy,  that  the  petitioning  creditor 
used  to  prosecute,  and  that  that  Court 
used  to  hear  the  bankruptcy  petition.  Both 
these  uses  of  the  word  '*  fiat "  have  gone 
into  disuse,  but  analogous  uses  of  the  word 
remain ;  and  as  so  used,  the  word  in  every 
case  denotes  an  authority  issuing  from 
some  competent  source  for  the  doing  of 
some  legal  act. 

FIOTIOKS.  These  are  assu^iptions  of 
an  innocent  and  even  beneficial  character, 
made  fur  the  advancement  of  the  ends  of 
justice.  They  secure  this  end  chiefly  by 
the  extension  of  procedure  from  cases  to 
which  it  is  applicable,  to  other  cases  to 
which  it  is  not  strictly  applicable,  the 
ground  of  the  inapplicability  being  some 
difference  of  an  immaterial  character. 
Thus,  by  the  strict  law  of  Rome,  a  foreigner 
(peregrinwi)  who  had  committed  or  suffered 
a  tort,  was  neither  liable  to  be  sued,  nor 
competent  to  sue,  for  the  same ;  but  at  a 
very  early  period  the  peregrinue  in  such  a 
case  was  enabled  to  sue,  and  was  made 
liable  to  be  sued,  upon  the  assumption,  t.e., 
fiction,  that  he  was  a  Boman  citizen.  Ana 
similarly  in  English  Law,  the  procedure 
of  the  Court  of  Exchequer,  which  was 
strictly  confined  to  matters  affecting  the 
Crown  revenues,  was  extended  by  means  of 
the  fiction  quo  minue  to  general  civil  suits 
in  debt,  and  similarly  the  procedure  of  the 
Court  of  Queen*s  Bench  was  extended  by 
tlie  fiction  of  the  ac  etiam  clanse.  It  was 
customary  also  at  one  time  to  lay  the 
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ri(ytiaSB— continued. 
yenue  at  St.  Martin's-le-Orand  by  a  fiction 
for  tlie  true  venue  in  the  caiie  of  murders 
coraiuittod  abroad,  0.g.,  in  Jamaica,  this 
being  an  innocent  fiction,  the  utility  of 
which  consisted  in  giving  the  Queen's 
Bench  in  England  jurisdiction  to  try  the 
offence.  And  generally,  the  procedure  of 
Courts  of  Equity,  so  far  as  the  same  is 
supplementary  to  that  of  Courts  of  Common 
Law,  depended  largely  on  fictions  of  the  like 
sort,  0^.,  that  the  cestui  aue  irud  was 
ft'udally  possessed,  and  might  sue  in  the 
abfaenoe  of  his  trustee,  in  whom  the  legal 
estate  in  reality  was. 

According  to  Maine,  fictions  stand  mid- 
way between  early  law  and  modem  legis- 
lation, as  a  means  of  advancing  the  law. 
This  opinion  is  corroborated  by  what  actu- 
ally occurred  in  the  Roman  Law,  and  by 
what  is  daily  occurring  in  English  Law. 
Thus,  the  actio  RutUiana,  whioli  was  the 
result  of  legislation,  superseded  the  actio 
Servianaj  which  was  the  product  of  a  fiction 
(Gal.  iv.  35) ;  and  in  English  law,  by  the 
C.  L.  P.  Act,  1852,  the  cestui  que  trust  was 
empowered  to  proceed  at  Law  precisely  as 
he  might  have  done  in  Equity,  a  provision 
which  is  now  made  general  by  the  Judi- 
cature Act,  1873. 

FIDEIOOHiaSSASIUS.  This  word  de- 
noted in  Roman  Law  the  person  who  in 
English  Law  is  called  the  cestui  que  trust. 
The  prxtorfideicommissarius  was  an  officer 
who  corresponded  to  the  Lord  Chancellor. 
I^deieommissa  was  the  name  for  trusiSy 
which  are  said  to  have  been  introduced 
for  the  first  time  in  the  reign  of  Augustus 
(Just.  2,  23,  1)  in  the  person  of  Lucius 
Lentulus. 

7D>EJT78S0S.  Is  a  surety  in  Roman 
Law.  He  might  be  added  to  any  obliga- 
tion, whether  civil  or  natural,  being  in  this 
respect  (and  in  a  few  other  respects)  dif- 
ferent from  both  a  fidepromissor  and  a 
sponsor,  who  were  also  sureties.  He  en- 
joyed a  right  against  the  principal  debtor 
analogous  to  the  right  of  recoupment  in 
English  law,  and  which  was  called  the 
actio  depensi;  but  after  the  Epistula  Ha- 
driani  (117  a.d.),  he  had  no  right  ana- 
logous to  the  English  law  right  of  con- 
tribution as  between  co-sureties,  but  he 
had  a  better  right,  viz.,  the  beneficium 
divisionisy  which  required  the  creditor  to 
split  his  demand  evenly  among  all  the  co- 
sureties, whom  for  that  purpose  he  made 
co-defendants. 

See  also  title  Subett. 

TIDtJCIARY.  This  phrase  is  derived 
from  the  Latin ^uciantM,  which  in  Roman 
Law  denoted  substantially  a  trustee ;  and, 
accordingly,  the  word  is  used  in  English 
Law  to  denote  any  one  who  holds  the 
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character  of  trustee,  or  (more  accurately) 
a  character  analogous  to  that  of  trustee : 
e.g.,  agents,  guardians,  and  the  like. 

In  the  Roman  Law,  a  Jiduciarius  tutor 
was  the  elder  brother  of  an  emancipated 
vupiUus,  whose  father  had  died  leaving 
him  still  under  fourteen  years  of  age. 

FI.  FA.  Is  a  writ  of  execution,  as  to 
the  general  character  of  which,  see  that 
title.  The  particular  writ  is  in  substance 
a  command  to  the  party  to  whom  it  is 
directed,  viz.,  the  sheriff,  that  of  the  goods 
and  chattels  of  the  debtor  he  do  cause  to 
be  made  {fieri  facias)  the  sum  recovered  by 
the  judgment,  together  with  interest  at  4 
per  cent.,  and  that  he  have  the  money  and 
interest,  and  the  writ  itself,  before  the  Court 
immediately  after  the  execution  of  the  writ, 
or  on  a  day  certain  in  term,  to  be  rendered 
to  the  party  who  sued  out  the  writ.  Under 
the  stat.  1  &  2  Vict.o.  110,  the  sheriff  may, 
upon  a  fi.  fa,y  seize  any  money,  bank  notes, 
cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  other  securities  for 
money  belonging  to  the  debtor,  in  addition 
to  things  that  were  already  seizable  by  the 
Common  Law ;  but  by  stat.  8  &  9  Yict.  c 
127,  the  wearing  apparel  and  bedding  of 
the  debtor  or  his  family,  and  the  tools  and 
implements  of  his  traae,  to  the  extent  of 
£5  in  value,  are  protected. 


[B.      This  was  a  tax  con- 
sisting of  one-fifteenth  part  of  all  the 
moveable  property  of  the  subject.    It  is 
said  to  have  been  first  imposed  by  Hen.  2. 
See  title  Taxation. 

FILING  OF  BEGOED.  This  means 
entering  amongst  the  records  of  the  Court. 

FIKAL  JTJSOKEHT.  A  judgment  is 
either  final  or  interlocutory.  It  is  said  to 
be  final  when  it  is  complete  in  itself,  and 
entitles  the  party  to  obtain  at  once  the 
fruits  of  his  judgment,  without  any  further 
inquiry  being  requisite  for  the  purpose  of 
ascertaining  its  amount  On  the  other 
hand,  a  judgment  is  said  to  be  interh- 
cutory,  when  something  further  remains 
to  be  done  in  the  suit  before  the  successful 
party  is  entitled  to  issue  execution  upon 
his  judgment.  For  example,  in  an  action 
of  assumpsit,  if  the  defendant  suffers  judg- 
ment to  go  by  default,  the  judgment  is 
interlocutory  only,  because  the  amount  of 
the  debt  or  damages  has  first  to  be  ascer- 
tained, and  possibly  a  jury  to  be  summoned 
for  the  purpose^  before  any  execution  may 
issue  on  the  judgment.  But  under  the 
C.  L.  P.  Act,  1852,  many  judgments  which 
used  to  be  held  interlocutory  are  made 
final,  subject  to  the  ascertainment  of  tlie 
amount  of  debt  or  damages,  where  that  is 
a  mere  matter  of  calculation. 


158 


A  NEW  LAW  DICTI0NAB7. 


YTRKL  FB00E88.  As  dicitiiigniBhed 
from  mesne  process  (for  which,  tee  that 
title),  this  phrase  is  used  to  denote  writs 
f  execution,  such  as  fi,  fa.  and  elegit, 
being  the  steps  taken  at  the  end  of  a  suc- 
cessful action  for  the  purpose  of  realiaing 
the  fruits  of  a  judgment. 

FIHDnrO  OT  A  JUBT.  This  denotes 
the  verdict  of  'the  jury.  They  find  a 
mixed  verdict,  that  is,  partly  of  law  and 
partly  of  fact;  and  it  is  competent  fur 
til  em  to  find  the  contrary  of  the  truth,  for 
their  finding  maketh  even  what  is  false  to 
be  true,  in  cases  of  an  exceptional  cha- 
racter: see  BusheWs  Case,  6  St.  Tr.  909. 

jrjj|£.  A  species  of  assurance  abo- 
lUhed  by  the  stat.  3  &  4  Will.  4,  c.  74. 
but  which  previously  to  that  statute  was 
commonly  in  use  for  assuring  estates  of 
freehold.  It  was  an  amicable  agreement 
(finis  concordiie)  of  a  suit,  whether  real 
or  fictitious,  although  most  commonly  the 
latter,  between  the  demandant  and  tenant, 
with  the  consent  of  the  judges,  and  in- 
rolled  among  the  records  of  the  Court. 
The  principal  uses  of  the  fine  were  two, 
viz.:  (1.)  To  bar  estates-tail,  and  (2.)  To 
pass  the  interests  of  married  women  in  real 
property.  It  acquired  the  power  of  effect- 
ing the  first  of  these  two  purposes  by  the 
Statute  of  Fines  (11  Hen.  7,  c.  1),  as  judi- 
cially construed  in  the  reign  of  Henry  VIII., 
and  which  construction  was  afterwards 
confirmed  by  the  stat  32  Hen.  8,  c.  36, 
which  also  znade  the  bar  immediate.  The 
effect  of  it  was,  however,  confined  to 
barring  the  issue  only  of  the  tenant.  Its 
modern  substitute  ana  equivalent  is  a  dis- 
entailing deed,  executed  by  the  tenant  in 
tail  and  inrolled,  but  in  which  the  pro- 
tector of  the  settlement  has  refused  to 
concur.  With  reference  to  the  second  pur- 
pose, it  seems  to  have  always  had  that 
power  even  by  the  Common  Law,  the 
necessity  of  obtaining  the  consent  of  the 
judges  affording  a  sufficient  g^arantie  for 
the  protection  of  the  rights  of  the  lady. 
Its  modern  substitute  is  a  deed  acknow- 
ledged, the  acknowledgment  before  the 
Court,  or  a  duly  authorized  commissioner, 
affording  the  like  guarantie. 

TIVES  OK  AUEHATIOll'.  These  were 
incidents  of  the  tenure  by  knight  service 
in  capUet  and  became  payable  to  the  king 
upon  any  alienation  by  bis  tenant,  appa- 
rently as  the  purchase-money  for  liberty  to 
aliene.  In  case  such  a  tenant  attempted 
to  aliene  without  having  first  obtained  in 
that  manner  the  king's  licence  so  to  do,  he 
incurred  a  complete  forfeiture  of  his  lands. 
Similar  fines  were  also  exacted,  and  still 
are  exacted,  upon  the  alienation  of  lands 
of  copyhold  tenure. 

See  title  CopTHOLDa 


FIBE.  The  law  ns  to  fire-brigades  and 
Bremen  within  the  metropolis  is  regulated 
by  the  Act  28  &  29  Vict.  c.  90;  and  the 
general  law  as  to  fireworks  (their  manu- 
focture,  sale,  and  use)  is  contained  in  the 
Act  23  &  24  Vict.  c.  139.  Under  the  stat. 
14  Geo.  3,  c.  78,  a  person  on  whose  premises 
a  fire  accidentally  arises  is  not  liable  to  any 
action  for  the  injury  thereby  occasioned 
to  others,  any  law,  usage,  or  custom  to  the 
contrary  notwithstanding. 

HBE-BOTE.  This  is  the  same  as  house- 
hole,  whieh  title  see;  and  see  also  title 

ESTOVEBS. 

FIB8T  FSUITB  (primitix,)  The  first 
year's  whole  profits  of  a  benefice  or  spi- 
ritual living.  These  were  originally  part 
of  the  papal  usurpations  over  the  clergy  of 
this  kingdom ;  and  as  they  expressed  their 
willingness  to  contribute  so  much  of  their 
income  to  the  head  of  the  church,  it  was 
thought  proper,  when  the  papal  power  was 
abolishea,  and  the  king  declared  head  of 
the  Church  of  England,  to  annex  this 
revenue  to  the  Crown,  which  was  done  by 
stat  26  Hen.  8,  c.  3  (confirmed  by  stat. 
1  Eliz.  0.  4),  and  a  new  valor  heneficiorum 
was  then  made,  by  which  the  clergy  have 
since  been  rated. 

FI8EXST.  The  right  or  privilege  of 
fishing.  It  is  a  species  of  common,  and  is 
sometimes  described  as  common  of  viaeary. 
Free  fishery  is  the  exclusive  right  or  tishing 
in  a  public  river,  and  is  a  privilege  of  the 
Crown.  Several  fishery  is  a  right  of  fishing 
enjoyed  by  the  owner  of  the  soil  of  the 
river,  and  which  he  may  lease  or  devolve 
in  any  other  manner  upon  a  stranger. 

7I8H  BOTAL.  These  were  the  whale 
and  the  sturgeon,  which,  when  tiirown 
ashore,  or  caught  near  the  coast,  became 
the  property  of  the  king  by  virtue  of  his 
prerogative,  and  in  recompence  for  his 
protecting  the  shore  from  pirates  and 
robbers. 

HXTUBES.  As  the  name  denotes,  are 
things  fixed  or  affixed  to  other  things. 
The  rule  of  law  regarding  them  is  that 
which  is  expressed  in  the  maxim  Aceessio 
eedit  prindpali,  '*  the  accessary  goes  with, 
and  as  part  of,  the  principal  subject-mat- 
tor."  'ibis maxim,  as  applied  to  lands,  has 
assumed  in  English  Law  the  form  "  Quid- 
quid  plantatur  solo,  solo  cedit,"  and  in 
Roman  Law  the  form  **  Omne  quod  instdi- 
ficatur  solo,  solo  cedit"  The  rule  had  its 
first  application  in  English  Law  in  the  case 
of  buildings  erected  on  land  for  agricul- 
tural purposes,  whence  agricultural  fixtures 
£0  called  present  the  operation  of  the  maxim 
in  ite  most  general  form.  But  inasmuch 
as  that  maxim  was  thought  to  operate, 
and  undoubtedly  did  operate,  in  diseounge- 


A  ISTW  LAW  DIOTIONABT. 


169 


JJXTUBXB^continued, 
nient  of  trade,  there  grew  up  a  mitigation 
of  the  rule,  applicable  to  trade  fixtures  as 
they  were  called,  and  which  mitigation 
was  to  this  effect,  that  fixtures  of  the  latter 
sort  might  be  removed  during  the  tenancy 
by  the  tenant  who  had  put  them  in,  but 
not  after  the  determination  of  his  tenancy. 
This  mitigation  of  the  rule  was  subse- 
quently extended,  upon  the  like  grounds ' 
of  utility,  to  ornamental  fixtures  so  called, 
which  also  were  permitted  to  be  removed 
during  the  tenancy,  but  not  afterwards. 

Fixtures  are  chattels  of  an  amphibious 
character,  being  for  some  purposes  and  at 
some  times  interests  in  land  and  for  other 
purposes,  and  at  other  times  purely  per- 
sonal  chattels.  Thus,  while  fixtures  are 
annexed  to  lands  or  houses,  they  are  an 
interest  in  land,  and  are  rateable  as  land, 
and  trover  will  not  lie  for  their  conversion 
or  detention;  an4  yet  even  while  so  an- 
nexed, they  are  not,  Bemble^  an  interest  in 
land  within  the  meaning  of  the  4th  sect, 
of  the  Statute  of  Frauds  (29  Car.  2,  c.  3). 
On  the  other  hand,  fixtures,  even  while 
annexed,  are  purely  personal  chattels 
within  the  meaning  of  the  Bills  of  Sale 
Act,  1854  (17  &  18  Vict,  c,  36);  and  yet 
the  Courts  have  held  that  where  they  are 
comprised  in  one  testatum,  together  with 
the  lands  or  houses  to  which  they  are 
attached,  they  are  to  be  treated  as  part 
and  parcel  of  the  lands  or  houses,  and 
that  the  Bills  of  Sale  Act,  1854,  intended 
them  to  be  personal  chattels  only  when 
treated  in  a  separate  testatum  by  them- 
selves, and  when  the  grantee  or  mortgagee 
had  the  power  of  removal  and  of  sale : 
See  Eawtrey  v.  BuUiny  21  W.  R.  633,  and 
A'aj  patie  Barclay,  Be  Joyce,  22  W.  R.  608- 
610  (reflecting  on  AUen  v.  Meux,  2.o.); 
and  see  generally  Brown  on  Law  of  Fix- 
tures, 2nd  ed.  1872. 

nOTSAH :  See  title  Jetsam. 

FCENUS  KAtTTICTTH.  This  phrase 
literally  means  maritime  interebt,  which 
was  commonly  at  a  higher  rate  of  per- 
centage than  ordinary  interest,  in  con- 
sideration of  the  extra  risks  which  are 
incurred  at  sea. 

See  also  titles  Bottouby;    Rsspon- 

DENTIA. 

FOLK-LAHD.  In  Anglo-Saxon  times, 
lands  were  divided  into  b^-land  and  folc- 
land,  the  former  being  held  by  writing,  and 
the  latter  by  custom  merely. 

FOLK-KOTS.  This  denotes  an  assem- 
bly of  the  people.  It  was  in  the  nature  of 
an  inferior  Court,  and  an  appeal  lay  from 
it  to  the  superior  Courts.  It  is  supposed 
to  have  been  the  same  as  the  shire-gemote 
in  counties,  and  as  the  burg-gemote  in 
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burghs.  But  it  had  other  more  general 
meanings,  and  denoted  merely  a  popular 
assembly;  summoned  for  any  cause, 
whether  permanent  or  occasional,  and 
either  to  complain  of  existing  misgovern- 
ment  or  to  renew  the  duty  of  allegiance  to 
the  sovereign.  In  these  latter  senses,  it 
seems  to  have  acted  as  that  ultimate  tri- 
bunal of  the  Commons  themselves,  to* 
which  (in  the  words  of  Austin)  the  House 
of  Commons  and  the  ministers  are  subject. 

FORCIBLE  ENTBT.  This  is  a  criminal 
offence,  and  consists  of  an  entry  or  detainer 
made  with  such  a  number  of  persons  or 
with  such  a  shew  of  force  as  is  calculated 
to  deter  the  rightful  owner  from  sending 
the  persons  away  and  resuming  his  own 
possession  {Milner  v.  Madean,  2  C.  &  P. 
17).  The  offence  is  something  more  than 
a  trespass  (,Bex  v.  Smy^  5  C.  &  P.  201). 
The  entry  must  have  been  unlawful,  to 
come  within  the  slat.  8  Hen.  6,  c.  9. 

FOBSCLOBURE.  This  is  one  of  the 
remedies  of  a  mortgagee.  For  its  opera- 
tion  and  effect  eee  title  Mobtoage. 

FOREIOir  ATTACHKENT.  When  the 
defendant  is  sued  in  the  Lord  Mayor's 
Court  of  the  City  of  London,  it  is  the  cus- 
tom of  that  City  and  Court  to  issue  an 
attachment  against  moneys  or  debts  in 
which  the  defendant  has  a  beneficial  in- 
terest, and  for  which  that  defendant  might 
at  the  time  of  the  attachment  have  brought 
an  action  (Fe&ster  v.  Webster,  31  Beav. 
393).  It  is  not  necessary  that  the  debt 
for  which  the  attachment  issues  should 
arise  within  the  jurisdiction,  or  that  the 
parties  should  be  within  the  jurisdiction, 
out  only  that  the  debt  attached  should  be 
so.  A  foreign  attachment  is  no  bar  to  an 
action  for  the  same  debt. 

FOREIOir  ENLISTMENT.  The  stat.  59 
Geo.  3,  c.  69,  was  until  recently  the  Foreign 
Enlistment  Act  for  England;  but  during 
the  recent  Franco-Prussian  war  that  Act 
was  repealed,  and  a  further  and  more 
strinpnt  Foreign  Enlistment  Act  (33  & 
34  Vict.c.  90)  was  passed,  declaring  illegal, 
and  visiting  with  penalties,  the  following 
offences,  viz. : — 

(1.)  Enlisting  in  military  or  naval  ser- 
vice of  any  foreign  state  at  war  with 
another  foreign  state  at  peace  with  Eng- 
land; 

(2.)  Being  in  any  manner  subservient 
thereto  or  assisting  therein ;  and 

(3.)  Building  ships  or  making  expedi- 
tions in  aid  of  either  belligerent. 

FOREIGN  LAWS.  Are  often  the  sug- 
gesting occasions  of  changes  in,  or  addi- 
tions to,  our  own  laws,  and  in  that  respect 
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are  called  jus  reeeptum.  But  foreign  laws 
sometimes  preyail  almost  proprio  vigore 
within  this  country,  through  our  Courts  of 
Justice  choosing  invariably  to  follow  them 
in  certain  cases.  What  those  cases  are, 
and  in  what  cases  the  Engiish  Courts 
refuse  to  follow  the  foreign  law  and  apply 
the  Law  of  England,  may  be  learned  from 
a  study  of  the  **  Conflict'  of  Laws,"  by  Mr. 
Story  or  Mr.  Wharton,  or  (more  con- 
veniently, perhaps)  from  Westlake's  Priv. 
Inter.  Law.  And  for  some  detailed  infor- 
mation of  the  various  laws  which  come  in 
conflict,  tee  these  titles  in  this  dictionary, 
viz.,  Lex  Loci  Rbi  Sitjs  ;  Lkx  Domicilii  ; 
Lbs  Loci  Agtts  or  Celebrationis;  Lex 
Loci  Snxs ;  Lex  Loci  SoLmoHis  or  Con- 
tractus ;  and  Lex  Forl 

FOSESTALLIirO.  Called  also  re-grai- 
,  ing  or  engrossing  of  the  market,  is  an 
offence  by  the  Common  Law ;  thus,  spread- 
ing rumours,  with  intent  to  enhance  the 
price  of  hops,  in  the  hearing  of  hop- 
planters,  to  the  effect  that  the  stock  is 
nearly  exhausted  and  that  there  vrill  be  a 
scarcity,  is  an  instance  of  this  offencQ. 
Some  attempt  was  made  by  the  stat.  7  & 
8  Vict  c.  24.  to  regulate  the  offence,  but 
apparently  with  poor  effect;  the  statute 
was  neoetisary,  inasmuch  as  the  Common 
Law  offence  extends  only  to  the  necessaries 
of  life  (Pettamberdan  v.  NockoonewkUf  7 
Moo.  P.  C.  C.  239).  The  Index  to  the  Re- 
vised Edition  of  the  Statutes,  p.  407,  speaks 
of  the  offence  of  forestalling,  &o.,  as  ahciuhed 
by  the  last-mentioned  statute,  9ed  qiuere. 

V0SX8T-LAW.  This  was  a  particular 
system  or  body  of  laws  relating  to  the 
forests  of  the  Crown.  It  is  popularly 
associated  with  everything  that  was  cruel, 
— an  opinion  to  which  tne  frequency  of 
that  kind  of  statute  called  Carta  di  Foresta 
seems  to  give  some  probability.  The 
officers  of  the  forest,  who  were  charged  to 
preserve  the  **  vert  and  venison  "  thereof, 
were  called /orestera. 

rOBVEITUBB.  By  the  stat  S3  &  84 
Vict.  c.  23,  forfeiture  or  escheat  of  lands 
on  the  ground  of  felony  is  abolished,  but 
of  course  remains  for  any  other  cause 
(see  title  Escheat).  The  law  of  forfeiture 
idso  still  applies  as  between  landlords  and 
their  tenants  for  breaohes  of  covenants 
contained  in  leases ;  and  with  reference  to 
these,  not  being  mere  informal  insurances, 
neither  Courts  of  Law  nor  Courts  of  Equity 
have  much  or  any  power  to  relieve.  See 
title  Penalties. 

See  also  title  Watver. 

VORGEBT.  This  is  a  criminal  offence, 
existing  Partly  by  Common  Law  and  partly 
by  statute.    f*orgery  at  Common  Law  is 
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the  fraadulent  maJcing  or  alteration  of  a 
writing  to  the  prt-judice  of  another  man's 
right.  Under  the  stat  24  &  25  Vict  c. 
98,  and  numerous  other  statutes,  offences 
analogous  to  forgery  at  Common  Law  are 
made  felonies,  and  are  punishable  hb 
forgeries ;  but  that  punishment  is  not  now 
death  (as  formerly),  but  penal  servitude 
for  life,  or  for  any  term  not  less  than  five 
venrs,  or  imprisonment,  with  or  without 
hard  labour,  and  with  or  without  solitary 
confinement,  for  any  term  not  exceeding 
two  years. 

V0RI8FA1IILIATED.  An  antiquated 
word,  which  signifies  much  the  same  as  set 
up  in  the  world  (tee  title  Advancement). 
A  son  was  said  to  be  forisfamiliated  wheu 
in  his  father's  lifetime  he  received  his  part 
of  the  lands,  and  was  contented  therewith* 
See  also  title  Hotchpot. 

TORMA  PAUPXRIB.  A  person  is  said 
to  sue  or  defend  an  action  or  suit  in  formd 
pauperis,  t.s.,  in  the  chanicter  of  a  poor 
person,  when,  by  going  through  certain 
forms,  he  is  admitted  by  the  Oavai  so  to 
sue  or  defend,  and  has  counsel  and  attor- 
neys assigned  to  conduct  his  case  free  of 
charge.  An  order  of  the  Court  is  neces- 
sary, which  is  to  be  obtained  upon  a  peti- 
tion of  the  party,  accompanied  with  a  cer- 
tificate of  counsel.  The  order  must  be 
served  on  the  opposite  party,  and  only 
takes  effect  as  from  the  date  of  such  ser- 
vice (Fray  v.  Foufcs.  L.  R,  3  Q.  B.  214); 
but,  subject  to  that  rule,  the  party  may  be 
adinitted  to  sue  or  defend  in  this  capacity 
at  any  stage  of  the  proceedings.  Moreover, 
he  may  appeal  without  making  any  deposit 
Drennan  v.  Andrew,  L.  R.  1  Ch.  300. 

TORMZDOir.  This  was  an  action  in 
the  nature  of  a  writ  of  right.  There  were 
three  species  of  the  writ  viz. : — 

(1.)  Formedon  in  tlie  detoender ; 

(2.)  Formedon  in  the  remainder ;  and 

(3.)  Formedon  in  the  reversion ; 
these   forms   of  writ    being    applicable 
respectively  in  the  following  cases : — 

(I.)  Formedon  in  the  descender,  where 
the  tenant  in  tail  aliened  the  land  en- 
tailed or  was  disseised  thereof  and  died,  and 
the  heir  in  tail  wanted  to  recover  the  land 
against  the  then  tenant  of  the  freehold ; 

(2.)  Formedon  in  the  remainder,  where 
the  tenant  for  life  or  in  tail  with  remainder 
to  a  third  person  in  fee  or  in  tail  died 
(and,  in  the  case  of  tenant  in  tail,  without 
issue),  and  afterwards  a  stranger  intruded 
upon  the  land  and  kept  the  remainderman 
out  of  possession,  and  the  remainderman 
wanted  to  recover  the  land  from  the 
intruder;  and 

(3.)  Fonnedon  in  the  reverter,  where  the 
tenant  in  tail  died  without  issue,  and  the 
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reveMioner  wanted  to  recover  the  lands 
against  the  then  tenant  thereof. 

All  these  forms  of  this  writ  were  abo- 
lished by  the  stat.  8  &  4  Will  4,  c.  27. 
8.  36,  but  it  would  be  a  mistake  to  suppose 
that  the  analogous  remedies  are  abolished, 
which  they  are  not 

F&AKCHIBE.  For  the  electoral  franchise, 
nee  that  title.  But  a  franchise,  as  other- 
wide  used,  is  an  incorporeal  hereditament 
or  right,  such  as  a  ferry,  or  a  market,  en- 
titling the  owner  of  the  franchise  to  take 
c*ertain  tolls  or  pecuniary  paymt-nts.  Some- 
times, also,  it  denotes  an  exemption  from 
the  ordinary  jurisdiction,  coupled  with  the 
right  of  exercising  a  jurisdiction  of  one  s 
own  ;  and  in  this  last  signification  it  is  a 
royal  privilege  or  branch  of  the  king's  pre- 
rogative, subnisting  in  the  hands  of  a  sub- 
ject ;  e  g.,  to  be  a  county  palatine,  to  have 
right  to  hold  a  Court  leet,  to  have  waifs, 
wrecks,  estrays,  treasure-trove,  royal  fish, 
forfeitures,  and  deodands.    3  Cm.  278. 

FBAHKALMOIGir.  Is  a  species  of 
tenure  of  lands  granted  by  the  owner  to 
the  church  or  to  any  monastic  body,  to 
hold  to  the  church  or  monastery  for  ever 
free  (as  the  name  denotes)  of  all  manner  of 
services  to  the  donor  for  ever,  save  and 
except  the  saying  of  prayers  and  the  dis- 
tributing of  charity  to  the  poor  for  the 
welfare  of  the  soul  of  the  donor  and  his 
family  for  ever. 

FSANXXABBIAeE.  Is  a  species  of 
tenure  of  lands  granted  by  the  owner  to 
hui  son-in-law  upon  his  marrying  into  the 
family,  to  hold  to  such  son-in-law  and  the 
heirs  of  the  marriage  free  (as  the  name 
denotes)  of  all  manner  of  services  to  the 
donor  until  the  fourth  generation,  the  sole 
fonsideration  for  the  gift  being  the 
marriage  itself. 

7BAUD.  Its  definition  and  the  varieties 
thereof: — 

At  Law,  fraud  haa  been  thus  variously 
defined : — 

(1.)  Falsely  and  fhradolently  warranting 
a  specific  article  sold  (Langrtdge  v.  Levy, 
2  M.  &  W.  519) ;  the  ieienier  is  an  essential 
part  of  the  definition,  and  its  absence  dis- 
pels the  fraud  (Longmeid  ▼.  Holliday, 
6  Ex.  761) ; 

(2.)  Falsely  and  fraudulently  represent- 
ing a  man  as  a  safe  customer  (Padey  v. 
Freemanj  3  T.  R.  51^  where  the  repre- 
sentation is  intended  to  be  acted  upon,  and 
is  in  writing  under  9  Geo.  4,  c.  14,  s.  6  ; 

(3.)  Recklessly  asserting,  without  any 
knowledge  of  the  matter,  the  existence  of 
a  certain  state  of  circamstances,  and  in- 
ducing the  plaintiff,  in  reliance  thereon, 
to  act  upon  an  erroneous  assumption  to  his 
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loss  (Evans  v.  Edmunds,  13  C.  B.  777) 
[ied  qwtritur] ;  and 

(4.)  Asserting  without  anv  knowledge 
of  the  matter,  out  with  a  disbelief  of  his 
own  assertion,  the  existence  of  a  certain 
state  of  circumstances,  and  inducing  the 
plaintiff  in  reliance  thereon  to  act  upon  an 
erroneoas  assumption,  to  his  loss.  Taylor 
V.  AahUm,  11  M.  &  W.  415. 

8ee  in/ra,  cases  in  which  an  action  for 
fraud  will  lie  at  Law. 

In  Equity,  fraud  has  never  been  defined, 
the  Cyourts  fearing  that  new  cases  of  fraud 
might  arise,  which  if  they  should  not  fall 
witnin  the  definition  might  prove  to  be 
irremediable;  but  the  Courts  of  Equity 
have  distinguished  many  classes  and 
varieties  of  frauds,  namely,  the  follow- 
ing:— 

I.  Actual   Fraud,   and   hereunder   two 

sub-varieties,  namely : — 
(A.)  Frauds    from    a  regard  to  the 
peculiar   position    of   the   de- 
frauded person, 
(B.)  Frauds  without  any  such  regard, 
but  arising  from  conduct  gene- 
rally, as  being  either 
^1.)  Suggestio  faUi ;  or, 
(2.)  Sttppresiio  vert. 

II.  Constructive  Fraud,  and  hereunder 

three  sub-varieties,  namely : — 
(A.)  Frauds,  because  evasions  of  the 

rules  of  public  policy, 
(B.)  Frauds,    because    violations   of 

trust  or  of  confidence  reposed, 
(C.)  Frauds,  because   of  unconscien- 
tious nature  of  acts  themselves, 
either 
(1 .)  As  against  the  parties ;  or, 
(2.)  As  against  third  persons. 
And   see  concrete  instances  of  fraud  in 
paragraph  containing  Remedies  in  Equity. 
Ilmnedie$  in  cases  of    Fraud.     These 
remedies  lie  either  at  Law  or  in  Equity. 

I.  The  remedies  available  at  Law  are  the 
following : — 
(1.)  An  action  on  the  case  in  the  nature 
of  a  writ  of  deceit,  and  recover- 
ing damages  for  the  fraud ;  and 
(2.)  An  action  on  the  common  indebi- 
tatus count  for  money  had  and 
received,  and  recovering  the  full 
amount  of  the  debt. 
Generally  speaking,  the  first  of  these 
two  remedies,  viz.,  an  action  to  recover  dam- 
ages arisine  from  fraud,  will  lie  in  every 
case  of  fraud ;  but  if  the  plaintiff  chooses  to 
disaffirm  thecontract  on  tne  ground  of  fraud, 
he  may  then   bring   the  second   form  of 
action,  viz.,  an  action  on  the  common  inde- 
bitatus count  (Neate  v.  Harding,  6  Ex. 
349).    But  some  act  of  disaffirmance  must 
in  every  case  precede  the  commencement 
of  the  latter  form  of  action.    Smith  v.  Hod- 
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$on.  4  T.  R.  211 ;   2  Sm.  L.  C.  119,  and 
notes. 

A  false  warranty  and  a  misrepresenta- 
tion being  often  difficult  to  distinguish, 
it  is  customary  in  practice  to  join  a  count 
for  fraud  with  the  count  for  a  breach  of 
warranty  where  it  is  doubtful  whether  a 
warranty  can  be  proved. 

There  is,  however,  a  limit  to  the  right 
of  bringing  the  first  action,  i.e.^  an  action 
on  the  case  in  the  nature  of  deceit,  it 
being  a  rule  of  the  Common  Law  that 
such  an  action  will  not  lie  against  a 
principal  for  the  fraudulent  representations 
of  his  agent,  the  principal  not  having 
cither  expressly  or  impliedly  authorized 
the  Agent  to  make  the  representations 
(Comfoot  v.  Fowke,  6  M.  &  W.  358);  and 
therefore  an  incorporated  company  cannot 
as  such  be  made  liable  in  this  action  for 
the  false  representations  of  its  directors, 
the  company  not  having  authorized  the 
directors  to  make  the  representations 
{Western  Bank  of  Scotland  v.  Addie^  L.  R. 
1  S.  &  D.  162),  the  remedy  (if  any)  being 
against  the  directors  only.  Gerhard  v. 
Bates,  2  El.  &  Bl.  487. 

And  there  is  also  a  limit  to  the  right  of 
bringing  the  second  action,  i.e.,  an  action 
for  moni^y  had  and  received,  it  being  a  rule 
of  the  Common  Law  that  such  an  action 
will  not  lie  if  the  circumstances  have  so 
far  changed  since  the  date  of  the  contract 
that  the  parties  cannot  be  restored  to  the 
position  in  which  they  stood  before  or  at 
the  time  of  the  contract  {Clarke  v.  Diekwn, 
El.  Bl.  &  El.  148) ;  and  therefore  a  con- 
tract, although  induced  by  fraud,  cannot  be 
avoided  if  the  rights  of  an  innocent*veudee 
have  in  the  meantime  intervened.  Qneen 
V.  Saddler's  Company,  10  H.  L.  C.  420. 

At  Law,  an  action  to  recover  damages 
arising  from  fraud,  or  (upon  a  disaffi nu- 
ance) an  action  on  the  common  indebitatus 
count,  will  lie  in  the  following  cases : — 

(1.)  Where  the  defendant  has  stated  or 
represented  as  a  matter  of  fact  (and  not  of 
opinion  merely)  what  is  untrue,  knowing 
it  to  he  untrue,  with  intent  to  induce  the 
plaintiff  to  act  upon  it,  and  has  thereby 
induced  the  plaintiff  to  act  upon  it,  to  his 
loss  {Pasley  v.  Freeman,  3  T.  R.  61)  ; 

(2.)  Where  the  defendant  haa  stated 
or  represented  as  a  matter  of  fact  (and  not 
of  opinion  merely)  what  is  untrue,  without 
knowing  whether  it  is  ftilse  or  true,  hut 
twt  believing  it  to  he  true,  with  intent  to 
induce  the  plaintiff  to  act  upon  it,  and 
has  thereby  induced  the  plaintiff  to  act 
upon  it,  to  his  loss  {Taylor  v.  Ashton, 
IIM.  &W.401); 
(3.)  Where  the  defendant  has  stated 
or  represented  as  a  matter  of  fact  (and  not 
of  opinion  merely)  what  ia  untrue,  knowing 
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it  to  be  untrue,  hut  from  defect  of  memory 
heliemng  at  the  time  that  it  is  true,  with 
intent  to  induce  the  plaintiff  to  act  upon 
it,  and  has  tliercby  inauocd  the  plaintiff  to 
act  upon  it,  to  his  loss  {Slim  v.  Croueher,  2 
Giff.  37); 

(4.)  Where,  semliU,  the  defendant  has 
stated  or  represented  as  a  matter  of  opinion 
merely  what  is  untrue,  not  helumng  it  to 
he  true,  with  intent  to  induce  the  plaintiff 
to  act  upon  it,  and  has  thereby  induced 
the  plaintiff  to  act  upon  it,  to  his  loss ; 

(5.)  Where  tlie  defendant  has  fraudu- 
lently concealed  from  the  plaintiff  some 
defect  wliich  it  was  his  duty  (either 
generally,  or  by  reason  of  the  special  cir- 
cumstances of  the  transaction)  to  disclose, 
with  intent  to  induce  the  plaintiff  to  act 
upon  the  assumption  of  the  absence  of 
such  defect,  and  has  thereby  induced  the 

Elaintiff  to  act  npon  that  assumption,  to 
is  loss  {HorsfaU  v.  Thomas,  1  H.  &  C. 
90) :  and 

S3.)  Where  the  defendant  has  falsely 
fraudulently  warranted  a  spi^ific 
article  sold  {Langridffe  v.  Levy,  2  M  &  W. 
519) ;  in  which  latter  case  (waiving  the 
fraud)  an  action  would  lie  for  breach  of 
warranty. 

But  such  action  will  not  lie  at  Law  in 
the  following  cases  : — 

(1.)  Where  the  defendant  has  stated  or 
represented  as  a  matter  of  fact  (and  not  of 
opinion  merely)  what  is  untrue,  knowing  it 
to  be  untrue,  but  witltout  intent  to  induce 
the  plaintiff  to  act  upon  it,  althouv:h  the 
plaintiff  may ^  have  been  induced  thereby 
to  act  upon  it,  to  his  loss  {Way  v.  Hearn^ 
13  C.  B.  (N.S)  292) : 

(2.)  Where  the  defendnnt  has  stated  or 
represented  as  a  matter  of  fact  (and  not  of 
opinion  merely)  what  is  untrue,  without 
]mowing  whether  it  is  false  or  true,  but 
believing  it  to  be  true,  and  not  being  under 
any  duty  to  know  the  contrary,  with  intent 
to  induce  the  plaintiff  to  act  upon  it,  and 
has  thereby  induced  the  plaintiff  to  act 
upon  it,  to  his  loss  {Evans  v.  Collins, 
5  Q.  B.  804  ;  see  also  title  Fbaud,  Legal 
WITHOUT  Moral  Fraud)  ; 

(3.)  Where  the  defendant  has  stated 
or  represented  as  matter  of  opinion  merely 
what  is  untrue,  believing  it  to  he  true^  with 
intent  to  induce  the  plaintiff  to  act  upon 
it,  and  has  thereby  induced  the  plaintiff  to 
act  upon  it,  to  his  loss.  This  is  an  appli- 
cation of  the  maxim,  Caveat  Emptor ;  and 

(4.)  Where  the  defendant  has  fraudu- 
lently concealed  from  the  plaintiff  some 
defect,  which  it  was  not  the  duty  of  the 
defendant  (either  generally,  or  by  reason  of 
the  special  circumstances  of  the  trans- 
action) to  disclose,  but  on  the  contrary  the 
duty   of  the   plaintiff  to  discover,  with 
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intoiit  to  induce  the  plaintiff  to  act  upon 
the  assumption  of  the  absence  of  such  de- 
fect, and  has  thereby  induced  the  plaintiff 
to  act  upon  that  assumption,  to  his  loss. 
This  is  another  application  of  the  maxim 
Caveat  Emptor. 

As  to  pleading  fraud  at  Law,  the  defence 
must  be  specially  pleaded,  although  it  is 
generally  sufficient  for  the  defendant  to 
allege  that  he  was  iuduced  to  make  the 
alleged  contract  by  the  fraud  of  the  plain- 
tiff. Where  fraud  is  pleaded  with  particu- 
larity, no  other  fraud  can  be  proved  than 
that  which  is  averred  (Ttuk  v.  Tookej  9  B. 
&  C.  437).  Sometimes  the  Court  orders 
particulars  of  the  fraud  to  be  delivered. 
Marshall  v.  Emptor  Life  Assurance  fib- 
ctciy,  L.  R.  1  Q.B.  35. 

II.  The  remedies  available  in  Equity 
are  the  following : — 

(1.)  The  Rescission  of  the  Contract,  and 
hereunder, — 
(a.)  The  cancellation  and  delivery  up 

of  executory  agreements ; 
(h,)  Tbe   setting  aside  of  executed 
agreements ; 

(2.)  The  speciBc  performance  of  the  con- 
tract with  or  without  compensa- 
tion; 

(3.)  An  injunction  from  profiting  by 
the  fraud ;  and 

(4.)  A  declaration  making  the  defraud- 
ing party  a  trustee  for  the  party 
defrauded. 

Every  such  remedy  is  available  by  bill, 
and  by  bill  only.  The  bill  must  not  rest 
upon  a  mere  general  allegation  of  fraud, 
but  must  state  in  a  particular  manner  the 
details  of  the  transaction  which  is  im-' 
pugned  as  fraudulent,  in  order  that  the 
Court  may  infer  from  that  statement  whe- 
ther there  was  or  not  any  fraud  in  the  trans- 
action.   Gta)ert  V.  Lewis,  I  De  G.  J.  &  S.  38. 

(A.)  Where  the  remedy  sought  is  the  bb- 
BCiBSioN  OF  THE  CONTRACT,  whether  that  be 
for  the  cancellation  and  delivery  up  of  exe- 
cutory or  for  the  setting  aside  of  executed 
agreements,  the  following  are  the  general 
ret)uisites  to  the  success  of  the  suit : — 

(1.)  That  the  party  against  whom  relief 
is  sought  can  be  remitted  to  his  former 
position,  the  interests  of  third  parties  with- 
out notice  of  the  fraud  not  having  mean- 
while intervened ; 

(2.)  That  the  contract  may  be  rescinded 
in  toioy  unless  indeed  it  bo  severable  in  its 
nature,  in  which  latter  case  the  rescission 
of  the  fraudulent  portion  of  it  may.  subject 
to  the  first  requisite,  be  obtained  {Maturin 
V.  Tredennick,  12  W.  R.  740) ;  and 

(3.)  That  the  party  to  the  contract  is 
either  himself  the  person  who  committed 
the  fraud  or  is  a  privy  of  such  person. 
Pulsford  V.  Richards,  17  Beav.  95. 
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The  remedy  by  rescission  is  available  in 
the  cases  of  the  following  general  character, 
e.g.,  where  a  brother  or  other  person  gives 
the  intended  wife  a  sum  of  money  to  swell 
her  fortune,  taking  a  bond  for  the  repay- 
ment of  the  sum.  Gale  v.  Lindo,  1  Yem. 
475;  and  see  the  very  similar  case  of 
Turlon  v.  Benson,  1  P.  Wms.  496. 

The  terms  upon  which  a  transaction  is 
rescinded  are  in  general  upon  the  plaintiff 
doing  equity.  Thus,  fraudulent  instru- 
ments are  commonly  set  aside  on  repayment 
by  the  plaintiff  of  the  actual  oonsideration 
given,  with  interest  thereon  at  a  reasonable 
rate ;  or  they  are  directed  to  stand  as  a 
security  for  the  moneys  actually  advanced 
with  the  like  interest,  or  for  what  upon 
taking  the  accounts  shall  be  ascertained 
to  be  really  due.  And  where  the  transac- 
tion affects  real  estate,  it  is  usual  to  direct 
a  reconveyance  thereof  upon  repa3rm6nt  of 
the  purchase-moneys  and  all  sums  laid  out 
in  improvements  and  repairs  of  a  perma- 
nent and  substantial  nature  by  which  the 
present  value  is  improved,  with  interest 
thereon  from  the  respective  times  of  the 
actual  disbursements,  the  party  in  posses- 
sion accounting  on  his  part  for  deteriora- 
tions and  for  the  rents  received  and  profits 
made  in  the  meantime  out  of  title  estate. 
But  cestuis  <iu€  trust  in  respect  of  the 
frauds  of  their  trustees,  and  principals  in 
respect  of  the  frauds  of  their  agents,  stand 
upon  more  favourable  terms,  being  entitled 
at  their  option  to  hold  the  defrauding  per- 
son to  his  frnud  if  that  is  more  beneficial  to 
them,  and  at  the  same  time  to  take  the  profits 
he  has  made  by  the  fraud,  or  at  their  option 
to  have  the  property  re-conveyed,  and  inte- 
zest  paid  at  the  rate  of  5  per  cent.,  instead 
of  4  per  cent.,  which  is  the  usual  rate  in 
other  cases.  In  the  case  of  two  or  more 
co-partners,  where  one  of  them  has  been 
induced  by  fraud  to  enter  into  the  partner- 
ship, the  terms  of  rescission  are  that  his 
co-partner  or  co-partners  repay  him  what- 
ever he  has  paid,  with  interest  thereon, 
and  indemnify  him  against  all  liabilities 
incurred  by  him  through  having  bcoomo 
and  been  a  partner,  he  on  hu)  part  a(x;ount- 
ing  for  what  profits  he  has  received  out  of 
the  partnership.  Where  a  man  has  been 
fraudulently  induced  to  take  shares  in  a 
company,  he  is  entitled  to  recover  his 
money  and  to  have  his  name  removed  from 
the  register,  he  accounting  to  the  company 
for  any  dividends  or  other  profits  in  tue 
meantime  received  by  him. 

(B.)  Where  the  remedy  sought  is  the  spe- 
cific PERFORMANCE  OF  THE  CONTRACT  with 

or  without  compensation,  the  following  are 
the  general  requisites  to  the  success  of  the 
suit : — 
(1.)  That  the  actual  subject-matter  of 
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the  contract  is  in  substance  that  which  it 
was  misrepresented  as  beinp^.  and  thnt  the 
difference  accordingly  admits  of  oompen- 
sation ; 

(2.)  That  the  party  who  made  the  mis- 
rcpresontation,  being  plaintiff,  offers  to  $;iye 
compensation  for  the  variance,  or  boin^r 
defendant,  is  discharged  by  the  plaintiff 
from  giving  such  compen^tion  (see  Se.t(m 
V.  Blade,  7  Ves.  265 :  2  Wh.  &  Tud.  L.  C. 
468 :  and  Towiuihend  v.  SUmgroom,  6  Yes. 
828):  and 

(8.)  That  the  plaintiff  is  himself  inno- 
cent in  respect  of  the  fraud  or  misrepresen- 
tation. 

Tliis  remedy  is  available  in  the  following 
cases,  and,  either 
(1.)  Against  one  who  is  a  party  to  the 

contract;  or, 
(2.)  Against  one  who  is  not  a  party  to 

the  contract. 
(1.)  Against  one  wh3  is  a  party  to  the 
contract : — 
(a.)  Where,  although   the  property  is 
incorrectly  described,  yet  the  in- 
accuracy was  known  to  the  defen- 
dant at  the  time,  or  he  inspected 
the  property  before  making  the 
purchase    and    relied   upon    his 
own  judgment  {Dyer  v.  Hargrave, 
10  Ves.  505) : 
(6.)  Where  the  vendor  invited  further 
investigation  on  the  part  of  the 
purchaser,  and  gave  him  every 
facility  for  the  same ; 
(e.)  Where  the  misrepresentations  are 

matters  of  opinion  merely ; 
(d.)  Where  the  property  is  subject  to 
incumbrances  concealed  from  the 
purchaser,  and  the  vendor  can  by 
paying  off  these  make  good  his 
assertion    that    the    property  is 
unincumbered;  and 
(c.)  Where  the  property  is  subject  to 
some  small  rent  not  disclosed  at 
the  time  of  the  contract,  and  the 
vendor   may  satisfy   or  provide 
for  the  same  by  some  deduction 
from  the  purchase-money,  or  by 
some  commutation  payment. 
(2.)  Against  one  who  is  not  a  party  to 
the  contract : — 
(a.)  Where    a    person    makes  a    false 
representation  of  the  value  of  pro- 
perty which  isagreed  to  be  charged 
in  favour  of  another  person  as 
security  for  a  loan  to  some  third 
person  (Ingram  v.  Thorpe,  7  Hare, 
67;  also  Burroipes  v.    Lock^   10 
Ves.  470  ;  Cleland  v.  Leech,  5  Ir. 
Ch.478):  and 
(6.)  Where   the  father  of  an  intended 
wife    promises  to    her  intended 
husband  to  leave  her  a  sum  of 
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money  by  his  will,  and  the  mar- 
riage contract  follows  upon  the 
faith   of  such    promise.      Bark- 
worth  V.  Foting,  4  Drew.  1 ;  and 
see  the  very  similar  case  of  HutUm 
V.  Rossiter,  7  De  G.  M.  &  G.  9 
(executor). 
It  follows  that  specific  performance  is 
excluded  in  all  cases  not  presenting  the 
three  general  requisites  enumerated  above, 
axid  more  especially  where  the  property  is 
substantially  different  to  what  it  was  re- 
presented as  beins^,  e.g.,  if  it  is  freehold 
instead  of  copyhold,  or  leasehold  instead  of 
freehold,   and  vice  versa,  or  if   it   is  an 
underlease  and  not  an  original  lease,  or 
vice  vers^,  and  so  forth. 

(0.)  When  an  iwjunction  is  the  remedy 
sought,  that  remedy  is  in  general  available 
in  the  following  case:* : — 

(1.)  Where  a  creditor  of  the  intended 
hasband  represents  to  the  father  or  other 
relation  in  loco  parentis  of  the  intended 
wife  that  the  husband  is  not  indebted  to 
him.  Neville  v.  WUkinson,  1  Bro.  G.  G. 
543. 

(2.)  Where  a  brother  or  other  person 
gives  the  intended  wife  a  sum  of  money  to 
swell  her  fortune,  taking  a  bond  for  the 
repayment  of  the  sum.  Gale  v.  Lindo, 
1  Vem.  476 ;  Turton  v.  Benson,  1  P.  Wms. 
496. 

(3.)  Where  proceedings  are  taken  at  law 
upon  an  instrument  which  is  vitiated  by 
fraud,  although  the  defence  of  fraud  may 
be  good  at  law.  Femyhotigh  v.  Leader, 
15  L.  J.  (Ch.)  458. 

(4.)  Where  the  defrauding  party  threat- 
ens to  part  with  or  transfer  property  which 
he  has  fraudulently  obtained,  eg.,  by 
pajring  over  moneys,  negotiating  securities, 
and  such  like. 

(5.)  Where  the  fraud  consists  in  the 
piracy  of  a  trade-mark. 

(6.)  Where  a  right  of  prospect  was  the 
inducement  upon  which  a  person  took  a 
lease,  and  the  lessor  tlireatens  to  destroy 
the  right  by  buildings  opposite.  Piggott  v. 
Stratum,  John.  359. 

(7.)  Where  a  retiring  trader  who  has 
sold  the  goodwill  of  his  business,  upon  the 
express  or  even  implied  understanding  not 
to  set  up  the  same  business  next  door,  and 
he  nevertheless  proceeds  to  do  so. 

(D.)  Where  the  remedy  sought  is  a  db- 
OLABATioN  that  tlio  defmudiug  person  is  a 
TRUSTBE  for  the  defrauded  person,  that 
remedy  is  available  in  the  following 
cases: 
(1.)  In  the  case  of  moneys  which  have 

been  fraudulently  appropriated ; 
(2.)  In  the  case  of  judgments  or  decrees 

fraudulently  obtained. 
It  is  clenr  that  a  CVmrt  of  Equity  cannot 
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set  aside  the  judgment  of  a  Court  of  Oni- 
mon  Law ;  but  it  may  decree  the  successful 
party  who  is  successful  through  a  fraud  to 
recouvey  or  hold  in  trust  for  tiie  party 
thereby  defrauded  any  pioperty  or  profit 
)i6  may  have  acquired  as  tne  fruits  of  or 
under  the  judgment.  Bamedby  v.  Powell^ 
I  Yes.  120, 285 ;  Allen  v.  Macpfierttm,  1  Ph. 
145 :  1  H.  L.  0.  213. 

In  pleadings  in  Equity  the  fraud  must  be 
specitjcallv  alleged  in  the  bill;  and  evi- 
dence is  admissible  to  prove  the  case  therein 
stated,  and  that  case  only.  In  case  the 
fraud  should  not  be  proved,  but  a  case  for 
some  relief  be  made,  the  bill  may  pray  for 
such  alternative  relief.  One  bill  may  be 
brought  against  a  single  principal  in  re- 
spect of  two  totally  distinct  frauds  com- 
mitted by  his  two  agents.  Waltham  v. 
/Stainton,  1  De  G.  J.  &  S.  678. 

In  tlie  case  of  the  defence  of  purchase  for 
value  without  notice  of  the  fraud,  that  de- 
fence must  be  pleaded  specially ;  but  it  is 
sufiBcient  to  deny  the  notice  generally, 
unless  particular  facts  are  alleg^  as  evi- 
dence of  the  notice,  in  which  latter  case,  in 
addition  to  the  plea,  an  answer  denying  the 
facts  as  specially  and  particularly  as  they 
are  charged  in  the  bill  must  accompany  the 
plea  {Pennington  v.  Beechey^  2  Sim  &  Stu. 
282).  And  in  every  case  of  an  answer 
being  put  in  alone,  the  answer  must  be 
full,  and  it  must  also  expressly  set  up  the 
defence  of  purchase  for  value  without 
notice,  if  that  is  a  defence  intended  to  be 
relied  on. 

Sometimes  Law  has  jurisdiction  in  cases 
of  fraud  where  Eijuity  has  none.  Thus, 
(1.)  Equity  will  not  rescind  a  contract, 
where  the  parties  to  it  cannot  be  restored  to 
their  respective  original  positions;  and 
Law  is,  in  that  case,  the  only  forum  for  re- 
dress {Great  Ltixembourg  By.  Co.  y. 
Magnay,  25  Beav.  587).  And  again,  (2.), 
where  the  party  to  the  contract  is  neither 
the  person  who  committed  the  fraud  nor  a 
privy  of  such,  person,  the  party  defrauded 
can  have  no  rescission  of  the  contract  in 
Equity ;  and  unless  therefore  the  misrepre- 
sentation may  be  made  good,  he  must  seek 
redress  at  I  aw  against  the  persou  guilty  of 
the  fraud ;  whence,  for  the  fraudulent  re- 
presenttitions  of  the  directors  of  a  company, 
not  being  repri-sentations  authorized  by  the 
company,  the  redress  is  at  Law  (BrockieeIVs 
Cki$e,  4  Drew.  205).  Again,  (3),  where  a 
person  has  given  a  general  representation 
of  the  character  or  credit  of  another,  which 
is  fraudulent,  the  person  injured  thereby, 
from  his  reliance  thereon,  can  have  no  re- 
dress in  Equity,  but  must  proceed  at  Law 
in  an  action  for  damages.  Whitmore  v. 
Mackesony  16  Beav.  128. 
On  the  other  hand,  Equity  has  some- 
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times  jurisdiction  where  Law  has  none.  For, 
in  general.  Courts  of  Equity  act  upon  much 
slighter  evidence  of  fraud  than  Courts  of 
Law  do,  inferring  it,  whereiis  at  Law  it 
must  be  proved,  e.g.,  from  the  condition  of 
the  injured  parties  in  the  cabes  of  Iraud 
enumerated  above.  And  in  the  great 
majority  of  cases,  although  there  is  a  re- 
medy at  Law,  yet  the  remedy  in  Equity  is 
concurrent,  and  it  is  therefore  optional  for 
the  plaintiff  to  sue  in  either  jurisdiction, 
according  as  he  finds  the  remedy  either 
more  convenient  or  more  adequate ;  thus  in 
Colt  V.  WooUatton  (2  P.  Wms.,  154),  a  bill 
for  the  mere  recovery  of  moneys  was  held 
not  demurrable,  and  that  case  has  been 
often  followed  since;  and  in  Barry  v. 
Cro8skey(2  J.  &  U.  30),  a  bill  in  Equity  was 
more  convenient,  as  avoiding  a  multiplicity 
of  actions. 

FRAUD,  LEGAL,  AFABT  FBOH  HOBAL 
FRAUD.  The  question  hns  been  raised 
whether  legal  fraud,  unaccom|>aned  by 
moral  fraud,  is  actionable.  This  question 
only  amounts  to  this,  whether  a  false  repre- 
sentation made  without  knowledge  that  it 
is  false,  and  without  any  dishonest  inten- 
tion, should  muke  the  person  (who  has 
made  it)  liable  in  damages.  The  question 
is  rendered  more  complex  where  the  fraud 
occurs  under  the  following  circumstances : 
A.  employs  B.  as  his  agent  to  sell  a  house. 
C.  goes  to  the  agent,  intending  to  buy  the 
house,  and  asks  B.  whether  there  is  any- 
thing objectionable  about  the  house  or  the 
neighbourhood.  B.  answers — no,  and  hon- 
estly believes  there  is  nothmg  objection- 
able, but  A.,  his  principal,  knows  that  the 
next  house  has  a  l^d  reputation.  C. 
thereupon  sues  A.  for  the  false  representa- 
tion of  B.,  his  agent :— Held,  that  A.  was 
not  liable,  as  he  did  not  give  B.  any 
instructions  to  make  the  misrepresentation. 
Comfooi  V.  Fwoke,  6  M.  &  W.  358. 

FRAUDS,  STATUTE  OF.  This  is  the 
famous  stat.  29  Car.  2,  c.  3,  which  applies 
as  well  to  Keal  Property  as  to  Equity  and 
to  Common  Law. 

I.  As  applying  to  Real  Property.  It 
enacts  that  all  leases,  &c.,  of  lands  made 
without  writing  signed  by  the  parties  or 
their  agents  lawfully  authorized  in  writing, 
shall  have  the  force  of  leases,  &c.,  at  will 
only  (s.  1) ;  except,  nevertheless,  leases  not 
exceeding  three  years  from  the  making 
thereof  which  reserve  two-third  parts  at 
the  least  of  the  full  improved  value  of  tho 
lands  demised  (s.  2);  and  that  no  lease, 
&c.,  of  lands  (not  being  copyholds)  shall  be 
assigned,  &c.,  or  surrendered,  unless  it  be 
by  writing,  signed  by  the  party  assigning. 
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&c.  or  surrendering,  or  his  agent  lawfully 
authorized  in  writing,  except,  nevertheless 
assignments,  &o.,  and  surrenders  by  act 
and  operation  of  law  (s.  3). 

II.  As  applying  to  Equity.  It  enacts 
that  all  declarations  or  creations  of  trusts 
of  lands  sliall  be  in  writing  signed  by  the 
party  declaring  or  creating  the  same  (s.  7) ; 
except,  nevertheless,  trusts  arising  or  re- 
sulting by  the  implication  or  construction 
of  law,  or  tranbferred  or  distinguislicd  bv 
act  or  operation  of  law  (s.  8);  that  all 
grants  and  assignments  of  trusts  sliall  be 
in  writing  signed  by  the  party  granting 
or  assigning  the  same  (s.  9);  and  that  the 
sheriff  may  take  upon  an  execution  for  the 
debts  of  the  eedui  que  trust  all  lands  of 
which  any  one  is  seised  or  possessed  in 
trust  for  him  at  the  time  of  execution 
sued  in  like  manner  as  the  sheriff  might 
or  could  have  done  if  the  cestui  que  trust 
had  been  himself  seised  tliereof  at  that 
time ;  also,  that  such  lands  being  fee  sim- 
ple lands  dcHcending  to  the  heir  of  the 
ceetui  que  trust  shall  be  deemed  as>ets  by 
descent  for  payment  of  such  debts,  in  like 
manner  as  they  would  have  been  if  the 
estate  had  been  legal  (s.  10). 

III.  As  applying  to  Common  Law.  It 
enacts  that  no  action  shall  be  brought, — 

(1.)  Whereby  to  charge  any  executor  or 
administrator  upon  any  special  promise  to 
answer  damages  out  of  his  own  estate ;  or 

(2.)  Whereby  to  charge  the  defendant 
U]ion  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another 
person;  or 

(3.)  Whereby  to  charge  any  person  upon 
any  agreement  made  upon  consideration  of 
marriage;  or 

(4.)  Whereby  to  charge  any  person  upon 
any  contract  or  sale  of  lands  or  any  interest 
in  or  concerning  them ;  or 

(5.)  Whereby  to  charge  any  person  upon 
any  agreement  that  is  not  to  be  perfurmed 
within  the  space  of  one  year  from  the 
making  thereof. — 

Unless  the  agreement  or  some  memoran- 
dum or  note  thereof  is  in  writing  and 
signed  by  the  party  to  be  charged  there- 
with, or  his  agent  lawfully  authorized 
(8.4); 

And  it  further  enacts,  that  no  contract 
for  the  sale  of  any  goods  for  the  price  of 
£10  or  upwards  shall  be  allowed  to  be 
good;  unless 

(1.)  The  buyer  shall  arcept  part  of  the 
goods  so  sold  and  actually  receive  the 
same;  or 

(2.)  Give  something  in  earnest  to  bind 
the  bargain,  or  in  pari  payment ;  or 

(3.)  Borne  note  or  mcnirtrundum  in  writ- 
ing of  the  said  bargain  bo  made  and  signed 
by  the  parties  to  oe  charged  by  such  con- 
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tract  or  their  agents  lawfully  authorized 
(B.  17) ; 

And  it  farther  enacts  that  [judgments 
against  lands  shall  bind  the  lands  as 
against  purchasers  only  from  the  day  of 
signing  judgment;  and  that]  judgments 
againist  goods  shall  bind  the  property  of 
the  goods  only  from  the  day  that  the  writ 
of  execution  thereon  is  delivered  to  the 
sheriff  to  be  executed  (ss.  14, 15). 


FRAUDULENT  OUTS.  Gifts,  whether 
of  lands  or  of  personal  estate,  which  aro 
fraudulent,  are  so  either  (a.)  By  the  Com- 
mon Law;  or  {b.)  By  the  Statute  Law; 
and  where  they  are  fraudulent  by  Statute 
Law,  they  are  so,  either  (aa,)  Under  the 
Statutes  of  Elizabeth  against  Fraud  (13 
Eliz.  c.  5,  and  27  Eliz.  e.  4) ;  or  {lb.)  Under 
the  Bills  of  Sale  Act,  1854,  and  the 
amending  Acts;  or  (cc.)  Under  the  Bank- 
ruptcy Act,  18G9. 

(A.)  By  the  Common  Law; — ^The  cri- 
terion of  fraud  at  the  Common  Law  is  not 
single  but  complex,  its  chief  element  being, 
however,  the  debtor's  continuance  in  posses- 
sion of  the  goods  after  the  gift  thertof. 
Edicards  v.  Harben,  2  T.  R.  587. 

(B.)  Under  the  Statutes  of  Elizabeth  :— 
By  the  Act  13  Eliz..  c.  5,  all  gifts  inter 
vivoSf  whether  of  lands  or  of  goods,  con- 
trived of  fraud  to  the  end  of  delaying 
crt'ditors  and  others  of  their  lawful  actions, 
suits,  debts,  or  dues,  are  declared  to  be  void, 
but  only  as  against  the  creditor  who  is  de- 
layed thereby,  his  heirs,  executors,  admi- 
nistrators, and  assigns ;  and  by  the  Act  27 
Eliz.  o.  4,  all  gifts  inter  vivos  of  lands 
made  of  purpose  to  defraud  or  deceive  sub- 
sequent purchasers  thereof  (s.  1),  and  all 
such  gifts  made  revocable  at  the  will  of  the 
maker  thereof  (s.  4),  are  declared  to  be 
void,  but  only  as  against  the  subsequent 
purchaser  thereof,  hu  heirs,  executors,  ad- 
ministrators, and  assigns,  and  other  persona 
lawfully  claiming  under  him  or  them. 
And  by  s.  2,  of  the  former  Act  and  s.  2  of 
the  latter  Act,  a  penalty  is  inflicted  upon 
the  parties  and  privies  to  the  fraud. 
PouUon  v.  Wiseman,  Nov,  105. 

In  the  oonstructi(m  of  the  two  statutes 
it  has  been  held  that  in  raising  a  case  of 
firaud  to  upset  the  gift,  the  fraud  against 
creditors  tmder  the  13  Eliz.  o.  5,  must  be 
proved  to  have  existed  and  been  complete 
at  the  date  of  the  gift  {Stone  v.  Grubham^ 
2  Bulst.  225),  but  that  the  fraud  against 
purchasers  under  the  27  Eliz.  c.  4,  is  only 
complete  as  from  the  date  of  the  subsequent 
sale,  from  the  mere  fact  of  which  having 
been  afterwards  made  the  fraud  is  conclu- 
sively  inferred.  Toumthend  ▼.  Windhaniy 
2  Yes.  Sen.  1. 
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And  in  consequeDce  of  this  distinction 
the  following  points  have  been  established : 

I.  Under  the  13  Eliz.  c.  5  :— 

(1.)  There  must  at  the  date  of  tlie  gift 
have  been  creditors  in  existence,  or,  in  other 
words,  the  maker  of  the  gift  must  at  that 
time  hay^  been  indebted,  which  means 
embarrasfied  (  Tovmsend  v.  Westacott,  2  Beav. 
340).  If,  therefore,  the  maker  was  not  in- 
debted at  tiie  date  of  the  gift  the  gift  is 
good  (Houghton  y.  Tate,  3  Y.  &  J.  486) ;  as 
it  also  is,  eyen  where  he  is  indebted  at  that 
date,  provided  he  be  not  also  then  embar- 
rassed, but  haye  ample  {Skarf  y.  SoiUby^ 
1  Mac.  &.  G.  364),  or  eyen  less  than  ample 
(Holmes  y.  Penny^  3  K.  &  J.  90),  means  of 
then  clearing  off  his  indebtedness;  but 
the  maker's  ignorance  of  his  embarrass- 
ment will  not  make  the  gift  a  yalid  one 
(Christy  y.  Courtenay,  13  Beay.  96),  the 
objective  fraud  and  not  the  subjective  inno- 
cence being  the  criterion  looked  at  (Spirett 
V.  Willows,  34  L.  J.  (Ch.)  365),  in  this 
country  at  the  least,  although  tlie  subjective 
innocence  is  regarded  in  America  (Hinders 
Lessee  v.  Longicorth,  11  Wheaton,  199). 
Any  contrivance  to  get  rid  of  the  creditors 
existing  at  the  date  of  the  gift,  otherwise 
than  by  a  bond  fide  payment  of  their  debts, 
e.g.,  a  contrivance  to  substitute  fresh  cre- 
ditors in  their  places,  paying  the  former 
with  the  moneys  of  the  latter,  will  not 
succeed  (Eichardson  y.  Smcdltcoodj  Jac. 
552)  ;  but  the  substituted  creditors  will  be 
allowed  to  stand  in  the  places  of  the  former 
creditors  for  the  purpobe  of  defeating  the 
gift  (Freeman  y.  Pope,  L.  R.  9  Eq.  206) ; 
for  generally  when  there  is  a  fraudulent 
intent  the  proof  of  indebtedness  at  the  date 
of  the  gift  is  not  material  (Graham  v.  Fur- 
her,  14  0.  B.  410),  and  tlie  word  others  in 
the  statute  following  the  word  ereditors^ 
has  Ken  considered  as  referring  to  sub- 
sequent creditors  as  distinguislied  from 
creditors  already  in  existence.  Taylor  v. 
Jofies,  2  Atk.  600 ;  and  see  also  Barling 
V.  Bi»hop,  29  Beav.  417. 

(2.)  The  subjective  innocence  of  the 
person  to  whom  or  in  who^  favour  the 
fraudulent  gift  is  made  will  not  render  it 
good  (Partridge  v.  8opp,  2  Amb.  596),  but 
will  ^ave  him  from  being  placed  in  a  worse 
position  (TarleUm  v.  lAdddl,  17  Q.B.  390) 
in  consequence  of  the  fruud :  and  if  he  or 
any  person  for  him  should  have  given 
value,  the  gift  will  bo  valid  (Coves  v. 
Middleton,  2  Madd.  410;  Holmes  v.  Penny, 
3  K.  &  J.  90),  as  it  will  also  be  in  favour 
of  a  purchaser  under  liim.  Doe  y.  Martyn, 
1  B.  &  P.  332. 

(3.)  The  creditors  intended  by  the  sta- 
tute are  general  creditors  (George  v.  Mil- 
hanke,  9  Ves.  190),  not  mort«{Hge  creditors 
(Ulephens  v.  Olive,  2  Bro.  C.  C.  90).  unless 
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as  to  the  unpaid  surplus  after  realising 
their  securities  (Harman  v.  Richards,  10 
Hare,  81),  or  unless,  semble,  as  to  the  whole 
amount  of  the  debt  when  .they  abandon 
their  securities  (Lister  y.  Turner,  5  Hare, 
281).  A  voluntary  creditor  may  sue 
(Marktoell  y.  MarkweU,  34  Bcay.  12),  pro- 
vided he  have  a  legal  debt  vested  in  him. 
Sewea  y.  Moxey,  2  Sim.  (N.  8.)  189,  and 
Judicature  Act,  1873. 

II.  Under  the  27  Eliz.  c.  4  :— 

(1.)  The  statute  extending  only  to  lands, 
a  fraudulent  settlement  of  ^x)ds  is  not  void 
under  it  (Jones  y.  Oroucher,  1  B.  &  8.  315). 
All  voluntary  conveyances  of  lands  are 
fraudulent  under  it,  not  as  being  voluntary 
merely,  but  as  being  conclusively  fraudu- 
lent (Doe  y.  RoutUdge,  2  CJowp.  705; 
Perry  Herrick  y.  Attvoood,  2  De  6.  &  J. 
21).  If  the  subsequent  purchase  is  merely 
a  contrivance  to  get  rid  of  the  voluntury 
deed,  that  makes  no  difference  under  the 
statute,  as  neither  does  mala  fides  in  the 
subsequent  purchasers  (Doe  v.  Manning,  9 
East,  59),  at  least  in  this  country,  although 
tiie  rule  is  otherwise  in  America  (2  N. 
York  Rev.  Stat.  p.  134).  A  mortgagee  is 
a  purchaser  within  the  meaning  of  the 
statute  (Rand  v.  Cartwright,  1  Gh.  Ca.  59), 
but  a  judgment-creditor  is  not  (Beavan  v. 
Oxford  (Earl  of),  6  De  G.  M.  k  G.  492).  And 
it  does  not  matter  that  tlie  voluntary  gift 
is  to  a  charity  being  private  (Hinton  y. 
Tbye,  1  Atk.  465),  or,  semble,  being  public. 
43  Eliz.  c.  4 ;  Trye  v.  Corporation  of  Glou- 
cester, 14  Beav.  173. 

(2.)  The  purcbase-money,  as  such,  is  not 
liable  to  be  appropriated  by  the  volunteers 
in  specific  recompense  for  the  avoidance  of 
the  gift  to  them  (Dahing  v.  Whimper,  26 
Beav.  568),  but,  as  forming  part  of  the 
general  moneys  belonging  to  the  maker  of 
the  gift,  it  is  liable  to  recompense  them  in 
certain  ways  (Hales  v.  Cox,  1  N.  R.  344 ; 
Dolphin  y.  Aylward,  L.  R.  4  H.  L.  486). 
Moreover,  the  voluntary  deed  is  only  void 
so  far  as  the  yalidity  of  the  subsequent 
purehase  or  mortgage  requires.  Rand  y. 
CaHxoright,  1  Ch.  Ca.  59. 

(3.)  The  subsequent  purchase  which  is  to 
avoid  the  voluntary  deed  must  be  made  from 
the  vendor  personally  (Richards  v.  Lewis, 
20  L.  J.  (C.P.)  177),  not  from  his  devisee 
(Doe  y.  R%uikam,  17  Q.  B.  724),  nor  from  his 
heir-at-law.    Lewis  v.  Rees,  3  K.  &  J.  132. 

(C.)  Under  the  Bills  of  Sale  Act,  1854.— 
By  the  Act  17  &  18  Vict.  c.  36,  every  bill 
of  sale  of  personal  chattels  made  on  or 
after  the  10th  of  July,  1854,  whereby, 
whether  the  same  be  absolute  or  condi- 
tional, the  grantee  or  holder  thereof  sbtU 
have  power,  either  with  notice  or  without 
notice,  and  either  as  from,  or  at  any  future 
time  after,  the  execution  of  the  bill  of  sale, 
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to  seize  or  take  possession  of  any  property 
comprised  in  such  bill,  is  as  against  all 
assignees  in  bankruptcy,  general  assignees, 
and  execution  creditors  void  to  all  intents 
and  purposes  to  the  extent  of  such  part  of 
the  property  therein  comprised  as  consists 
of  personal  chattels  being  in  the  posses- 
sion or  apparent  possession  of  the  maker  of 
the  bill  of  sale  at  or  after  the  date  of  the 
bankruptcy,  general  assignment,  or  execu- 
tion (as  the  caao  may  be),  and  after  twenty- 
tine  days  from  such  date,  unless  the  follow- 
ing requisites  have  been  complied  ¥dth, 
namely, 

(I.)  The  bill  of  sale  (including  the  sche- 
dule thereto,  if  any),  or  a  true  copy  thereof, 
is  to  be  filed  with  the  dooquets  and  judg- 
ments clerk  in  the  Court  of  Queen's  Bench 
within  twenty-one  days  from  the  executioQ 
of  the  bill  of  sale ; 

(2.)  An  affidavit  (a)  of  the  time  of 
making  the  bill  of  sale,  (b)  of  the  residence 
and  occupation  of  the  maker  thereof,  and 
(e)  of  the  residence  and  occupation  of  the 
witnesses  attesting  the  bill,  is  at  the  same 
time  with  filing  the  bill  of  sale  {GHndeU 
V.  Brendouy  6  G.  B.  (N.S.)  698),  and  within 
twenty-one  days  from  the  execution  thereof 
to  be  filed  in  like  manner  as  the  bill  of  sale 
itself. 

And  by  the  interpretation  clause  a  bill 
of  sale  means  or  includes  assignments  and 
all  other  assurances  of  personal  chattels ; 
also,  licenses,  or  other  authorities,  to  take 
possession  of  personal  chattels,  as  security 
for  a  debt.  Moreover,  the  phrase  "per- 
sonal chattels"  means  or  includes  goods, 
furniture,  and  fixtures,  meaning  tenants' 
fixtures. 

By  the  Bills  of  Sale  Act,  1866  (29  &  SO 
Viet.  c.  96),  amending  the  Bills  of  Sale  Act, 
1845,  every  such  bUI  of  sale  as  aforesaid 
must  be  re-registered  every  five  years ;  such 
re-registratiun  being  made  by  the  Master 
upon  the  applicant  filing  an  affidavit  in 
the  Master's  office  in  the  form  given  in 
Schedule  B  of  the  Act  of  1866. 

Under  these  Acts  a  bill  of  sale  which 
would  be  void  ia  itself  is  not  made  valid 
by  registration  (^Re  Daniel,  Ex  parte  Ashlyy, 
25  L.  T.  1S8).  But  assuming  that  the  bi'il 
of  sale  is  good  in  itnelf,  then  the  assignee 
has  twenty-one  days  during  which  he  may 
neglect  regibtration  (^Baribuiy  v.  White,  2 
}f .  &  G.  300) :  and  if  he  takes  possession 
during  these  twenty-one  flays  he  obtains  a 
valid  possession  which  dispenses  with  the 
necessity  for  registration  altogether  {Mar- 
pies  V.  Hartley,  30  L.  J.  (Q.B.)  92).  The 
twenty-one  days  are  reckoned  exclusively 
of  the  day  of  the  execution  of  the  bill  of 
halo.    WiUiaim  v.  Burfjess,  1 2  Ad.  &  E.  635. 

If  the  first  registration  is  itiformal  and 
is  invalid,  the  bill  of  sale  may  be  taken  off 
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the  file  and  then  put  on  again,  and  a  proper 
registration  of  it  made,  provided  thu  fir.st 
twenty-one  days  have  not  elapsed.    In  re 
WrigU,  27  L.  T.  192. 

An  unregistered  bill  of  sale,  being  good 
in  itself,  is  of  course  good  against  the 
maker  of  it ;  it  is  also  good  against  a  sub- 
sequent registered  bill  of  sale  '{Maugham  v. 
Sharpe,  17  G.  B.  (N.S.)  443).  Where  suc- 
cessive bills  of  sale  are  given  within  every 
successive  period  of  twenty-one  days,  there, 
if  a  fraud  is  inferable,  the  attempt  to  evade 
the  statute  fails  {Ex  parte  Foxley,  Re  Nuree, 
L.  R.  3  Gh.  515) ;  but  if  no  fraud  is  infer- 
able, the  evasion  succeeds.  Ex  parte 
Harris,  Re  Pulling,  L.  R.  8  Gh.  48. 

Mere  registration  will  not  make  a  bill  of 
sale  %'alid  in  case  of  the  subsequent  bank- 
ruptcy of  the  maker,  unless  possession  is 
taken  before  the  act  of  bankruptcy  on 
which  the  adi'udication  is  founded  (Badger 
Y.  Shaw,  29  L.  J.  (Q.B.)  73;  Stansfield  Y. 
ChOntty  27  L.  J.  (Gh.)  266) ;  and  conversely, 
the  neglect  of  registration  in  such  a  case 
will  make  the  bill  invalid,  although  others 
wise  it  would  have  been  good.  Athton  y. 
Blackshaufj  L.  R.  9  Eq.  510. 

The  Bills  of  Sale  Act  expressly  exempts 
marriage  settlements  from  its  provisions; 
but  this  exemption  extends  only  to  ante- 
nuptial and  not  also  to  post-nuptial  settle- 
ments.   Ashton  v.  BlackshaWj  supra. 

In  the  case  of  a  mortgage  of  land  or  a 
messuage  with  the  fixtures,  the  Gourts  used 
to  take  this  distinction — 

(a.)  That  if  the  fixtures  pass  with  the 
land  or  messuage  under  the  words  of  grant 
(in  the  case  of  freeholds,  Mather  v.  Eraser, 
2  E.  &  J.  536),  or  of  demise  or  assignment 
(in  the  case  of  leaseholds,  Boyd  v.  Shor- 
rock,  L.  R.  5  £q.  72),  then  the  mortgage 
deed,  being  only  secondarily  and  not  pri- 
marily a  bill  of  sale,  requires  nonregistra- 
tion, even  as  to  the  fixtures  being  tenant's 
fixtures  comprised  therein ; 

But  (&.)  That  if  the  fixtures  did  not  pass 
with  the  land  or  messuage  under  the  words 
of  grant  (in  the  case  of  freeholds)  or  of  de- 
mise or  assignment  (in  the  case  of  lease- 
holds)), then  the  mortgage  deed,  being  pri- 
marily and  not  secondarily  merely  a  bill  of 
sale  as  to  the  fixtures  being  tenant's  fix- 
tures comprised  therein,  required  registra- 
tion as  to  such  fixtures.  Begbie  v.  Fen- 
wick,  19  W.  R.  402 ;  Hawtrey  y.  BuUin^ 
21  W.  R.  633 ;  L.  R.  8  Q.  B.  290. 

But  this  distinction  hus  unfortunately 
been  exploded.  Ex  parte  Vaglisti,  In  re 
Wilde,  21  W.  R.  893.* 

(D.)  Under  the  Bankruptcy  Act,  1809.— 


•  The  diBtinclion  fa  partially  rvrtorrd  in  Kxpattt 
narcUxy,  Re  Joyce,  L.  R.  9  Cli.  App.  676 ;  22  W.  R. 

608-610. 
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TBAUDUUEHT  GIFTS — continued. 

By  8.  6  of  thia  Act,  a  fraudulent  convey- 
♦iiice,  gift,  delivery,  or  transfer  by  a  debtor 
of  his  property,  or  of  any  part  tiiereof,  is 
made  an  act  of  bankruptcy,  upon  which  he 
may  be  adjudicated  a  bankrupt  within  six 
months  thereafter.  By  a.  15  of  the  Act, 
all  ^oods  and  chattels  being  at  the  date  of 
such  act  of  bankruptcy  in  the  possession, 
order,  or  disposition  of  the  banknipt,  being 
a  trader,  by  the  consent  and  permission  of 
the  true  owner,  of  which  goods  and  chat~ 
tela  the  bankrupt  is  reputed  owner,  or 
has  acted  as  owner  thereof,  vest  in  the 
trustee  in  bankruptcy  upon  the  adjudica- 
tion in  bankruptcy.  By  s.  87  of  the  Act, 
the  proceeds  of  the  goods  of  a  trader  which 
have  been  taken  in  execution  in  respect  of 
a  judgment  for  a  sum  exceeding  £50  and 
sold,  are  to  bo  retained  in  the  hands  of  the 
selliug  sheriflf  or  beilifif  for  a  period  of  four^ 
teen  days,  and  upon  notice  within  these 
days  of  a  bankruptcy  petition  having  been 
presented  against  such  trader,  are  to  vest 
(less  the  sherifiTs  or  bailiff's  expenses)  in 
the  trustee  in  the  bankruptcy.  By  s.  91 
of  the  Act,  ante-noptial  settlements  remain 
as  under  the  Common  Law,  and  post-nup- 
tial settlements  of  property  coming  to  the 
wife,  or  to  her  husband  (being  a  trader)  in 
her  right  during  the  coverture,  are  ex- 
pressly exempted  from  the  operation  of  the 
Act,  but  all  other  post-nuptial  settlements, 
being  voluntary,  made  by  traders  on  their 
wives  and  families  are  yrimA  facie  fraudu- 
lent in  the  case  of  a  subsequent  bank- 
ruptcy, subject  to  this  distinction,  viz. 

(I.)  If  the  settlement  is  made  within 
two  years  of  the  bankruptcy,  it  is  ipso  facto 
fraudulent  and  invalid ; 

(2.)  If  the  settlement  is  made  within  ten 
years,  but  outside  of  two  years,  of  the 
bankruptcy,  it  is  j>rima  facie  fraudulent 
and  is  invalid,  until  proof  of  the  absence 
of  fraud  is  adduced ;  and  apparently 

(3.)  If  the  settlement  is  made  outside  of 
ten  years  of  the  bankruptcy,  it  is  left  to  the 
Common  Law,  and  the  primd  facie  pre- 
sumption of  fraud  is  excluded. 

Also,  by  s.  92  of  the  Act,  any  convey- 
ance or  charge  made  within  three  months 
of  his  bankruptcy  by  a  debtor  unable  to 
pay  his  debts  with  the  intent  to  fevour  a 
particular  creditor,  is  fraudulent  and  void. 

But  subject  to  the  aforesaid  provisions, 
the  95th  section  of  the  Act  enacts,  that  the 
following  transactions  being  in  good  fiuth 
and  for  value  shall  be  valid  notwithstand- 
ing any  prior  act  of  bankruptcy,  viz. — 

(1.)  Any  contract  regarding,  or  oonvejr- 
ance  of,  property  made  by  the  bankrupt  m 
good  faith  and  for  value  before  the  date  of 
the  order  of  adjudication,  with  or  to  a  person 
not  having  notice  of  any  act  of  bankiuptcy ; 

(2.)  Any  execution    executed  iu  good 


VRAUDULEHT  iiitFSA—wntinued. 

faith  against  the  debtor's  land  by  seizure, 
or  against  the  debtor's  goods  by  seizure 
and  sale  before  the  date  of  the  order  of  ad- 
judication on  behalf  of  a  creilitor  not  having 
notice  (in  the  case  of  lands)  before  tho 
seizure  and  (in  the  case  of  goods)  before 
the  seizure  and  sale  of  any  prior  act  of 
bankruptcy.  Ex  parte  ViUan^  In  re 
BogerB,  L.  H.  9  Ch.  App.  432. 

FBEEBENCH.  A  name  by  which  the 
dower  of  widows  is  known  in  the  case  of 
copyhold  lands.  It  is  subject  to  muny 
varying  customs,  but  extends  usually  to 
one-third  of  the  lands  of  which  her  nus- 
band  at  his  death  was  possessed. 

7BEEH0LD.  A  freehold  is  the  holding 
of  a  freeman;  and  as  no  freeman  could 
originally  receive  more,  or  would  originally 
accept  less,  than  an  estate  for  his  own  life, 
therefore  the  original  freehold  was  a  life 
estate.  And  although,  at  the  present  day, 
as  indeed  from  a  very  early  period,  freehold 
estates  of  larger  quantity  than  for  life  aro 
numerous  enough,  yet  the  original  qmility 
of  the  freehold  is  still  expressed  in  the 
customary  definition  of  that  term  which  is, 
as  commonly  expressed,  the  following: — An 
estate  of  freehold  is  any  estate  of  uncerttdn 
duration  which  may  possibly  last  for  the 
life  of  the  tenant  at  the  least.  Whence 
an  estate  granted  to  a  widow  during  her 
widowhood  is  an  estete  of  freehold. 

FSEIOET.  This  is  the  reward  which 
is  payable  for  the  carriage  of  goods  by  sea, 
whether  in  a  chartered  or  in  a  general 
ship;  the  usual  time  for  payment  being 
upon  completion  of  the  voyage,  although 
(in  charterparties  more  especially)  tho 
payment  may  be  otherwise  agreed;  e.g.^ 
it  may  be  specially  agreed  that  freight 
shall  be  paid  in  advance  ;  and  when  this  is 
80,  the  amount  paid  cannot  be  recovered 
back,  even  if  the  voyage  fails,  unless  there 
is  a  distinct  agreement  to  that  effect. 

Where  the  freight  has  not  been  paid  in 
advance,  but,  the  goods  having  been  duly 
laden  on  board,  the  si  dp  has  broken  ground, 
t.6.,  has  fairly  sterted  on  the  voyage,  then, 
although  the  voyage  should  afterwords 
fail,  the  freight  is  neverthelesi  due  by 
Maritime  Law;  but,  in  such  a  case,  tho 
shipowner  acquires  by  English  Law  only 
a  right  of  action  against  the  freighter,  /.e., 
shipper,  for  the  damage  consequential  on 
his  breach  of  contract,  and  not  for  freight 
properly  so  called  (Curling  v.  Young,  1  B. 
&  P.  636).  In  some  coses,  however,  of  a 
failure  of  the  voyage,  freight  may  be 
recoverable  pro  rata  t//n«ris( Kay's  Ijuw  of 
Shipmasters,  pp.  309-313).  The  Court  of 
Admiralty  possesses  an  equitable  jurisdic- 
tion over  questions  of  freight. 
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TRELQWl—contin  ued, 

Jiecorery  of  Freight — No  ono  can  be 
liablti  to  pay  fi eight  unless  under  an  ex- 
press or  implied  contnwt  f.»r  ita  payment. 
Moreover,  several  such  contracts  may  exist 
simultaneously  binding  dillVrent  persons 
to  pay  the  same  freight.  For  instance,  the 
shipper  is  liable  on  his  express  contract  by 
charterparty,  or  on  the  implied  one  arising 
from  the  shipment,  ana  this  notwith- 
standing the  bill  of  lading  should  state 
that  the  freight  is  to  be  ])aid  by  the  con- 
signee or  his  assigns;  nnd  at  the  same 
time  the  consignee  or  any  assign  of  his 
receiving  the  goods  un<icr  tlie  bill  of 
lading  is  litible  also.  But  payment  of 
freight  by  one  dischurges  all ;  and  where 
cash  lias  been  ottered  by  the  connignee,  but 
the  master  has  elected  to  take  from  him  a 
bill  of  exchange  in  payment,  and  the  bill 
of  exchange  is  afterwards  dishonoured,  tlie 
remedy  against  the  shipjKjr  or  consignor 
is  gone.  Tapley  v.  Martens,  8  T.  R. 
451. 

Shipottmer'e  Lien  for  Freight. — The  ship- 
owner bus,  ind(!i>endently  of  contract,  a 
lien  on  the  goods  actually  carried  for  the 
freight  due  in  resiK.ct  of  them,  and  also 
for  any  sum  which  by  the  charterparty  is 
to  be  paid  for  the  hire  of  the  ship ;  but  his 
lien  cioes  not,  in  the  absence  of  express 
stipulation  to  tiiat  eilect,  extend  to  claims 
for  dead  freight,  demurrage,  wharfage,  or 
port  charges.  But  the  shipowner  may 
deprive  himself  of  his  lien  by  the  terms 
of  his  contract  with  the  shipper;  e.g.,  if 
the  freight  is  not  to  l>ecome  payable  until 
after  the  goods  are  to  be  delivered  (^Lucas 
V.  NockelU,  4  Bing.  729).  Moreover,  pos- 
session is  necessary  to  a  lien.  If,  there- 
fore, the  shipowner  absolutely  demises  the 
ship  to  the  charterer,  and  thus  i^arts  with 
the  poss(;ssion  of  her  and  her  cargo,  ho  has 
no  lien  for  her  earnings;  but  the  Courts 
endeavour  to  prevent  such  an  eflect,  even 
where  the  terms  of  the  demise  are  absolute, 
provided  they  can  find  any  expression  of  a 
contrary  intention  in  the  charterparty. 
Where,  as  is  now  common,  a  ship  is  char- 
tered at  a  lump  sum,  and  it  is  intended  to 
be  put  up  by  the  churterers  as  a  general 
ship,  and  the  charterparty  provides  that 
the  master  shall  bign  bills  of  lading  at  such 
rates  of  freight  as  the  charterers  may 
direct,  without  prejudice  to  the  charter,  the 
shipowner's  lien  remains  against  tlie  char- 
terers for  the  charter-freight,  and  against 
the  holders  of  the  bills  of  lading  for  the 
bill  of  lading  freight,  but,  in  the  case  of 
the  latter,  only  to  the  extent  of  the  freight 
they  have  contracted  to  pay,  although  it 
may  be  less  than  the  charter-freight. 

And  see  the  Merchant  Shipping  Act 
Amendment  Act,  1862  (25  &  20  Vict.  c.  G3), 
ss.  67-78,  and  Kay's  Luw  of  iShipmusteiB. 


FRESH  DISSEISnr.  Such  a  disseisin  as 
a  man  himself  might  seek  to  defeat,  that 
is,  bv  his  own  power,  without  the  help  of 
the  king,  or  judges,  or  other  foreign  aid  ; 
as  when'  a  disst  isin  had  not  taken  place 
above  fifteen  days  or  other  abort  period. 
Britton,  cc.  4S,  55. 

7BE8H  FORCE.  A  force  which  had 
been  recently  committed  in  any  city  or 
borough,  as  by  disseisin,  abatement,  in- 
trusion, or  deforcement  of  any  lands  or 
tenements  within  such  city  or  borough ; 
and  before  the  action  of  ejectment  was  in- 
tztxluced  the  party  who  had  a  right  to  the 
land  might,  by  the  ussige  of  the  said  city 
or  borough,  bring  his  abbize  or  bill  of  fresh 
force  within  forty  days  after  the  force  had 
been  committed  for  the  purpose  of  reco- 
vering his  lands.  Fitz.  Nat.  Brev. ;  Les 
Terines  de  la  Ley, 

FRESH  BTJIT.  When  a  {mrty  robbed 
diligently  and  immediately  follows  and 
apprehends  the  thief,  or  convicts  him 
afterwards,  or  procures  evidence  to  convict 
him,  this  following  up  of  the  thief  is  tt-rroed 
making  fresh  suit,  and  the  person  bO  robbed 
shall  in  such  case  have  restitution  of  his 
goods.  Fresh  suit  is  also  when  the  lord 
comes  to  distrain  for  rent  or  service^,  and 
the  owner  of  the  beasts  res'cnes  them  or 
makes  refccms  (as  it  is  termed),  and  drives 
them  into  another  man's  ground  not  holdeu 
of  the  lord,  and  the  lord  follows  and  takes 
them  there.  2  Uawk.  P.  C.  c.  23;  Let 
Termes  de  la  Ley. 

FRIENBLY  SOCIETIES.      The  law  as  to 

these  so(Metie8  was  consolidated  by  the  stat. 
13  &  14  Vict.  c.  115,  and  hiis  been  stiU 
further  consolidated  by  the  stat.  18  &  19 
Vict.  c.  63.  The  members  of  such  a  so- 
ciety being  duly  registered  are  not  liable 
to  be  sued  individuailv  for  the  debts  of  the 
society  (^Burton  v.  Tannahill,  5  El,  &  BI. 
797)  ;  the  only  persons  liable  to  be  sued 
are  the  oflicers  of  the  society.  All  dis- 
putes within  the  society,  i.e.,  between  any 
member  and  the  treasurer  or  other  officer 
of  the  society,  are  to  be  decided  in  the 
manner  directed  by  the  rules  of  the  society, 
and  such  decision  is  to  be  binding  and  with- 
out appeal.  By  the  stat.  23  &  24  Vict, 
c.  58,  provision  has  been  made  for  the 
winding-up  and  dissolution  of  such  so- 
cieties. 

FRIVOLCtJS  PLEAS.  These  are  picas 
which  are  clearly  insufficient  upon  tlie  face 
of  them,  and  are  generally  (when  at  all) 
put  in  for  purposes  of  delay,  or  to  embarrass 
the  plaintiff.  Under  the  C.  L.  P.  Act,  1 852, 
they  may,  on  motion,  be  ordered  to  be  at 
once  struck  out,  seats,  if  the  plea  is  not 
manifestly  frivolous  on  the  face  ot  it.  ISee 
Day's  Practice,  p.  88. 
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FXrOITlVFS  GOODS.  The  goods  of  a 
felon  who  took  flt^^ht.  and  which,  after  the 
flight,  were  lawfully  found,  belonged  to 
tlie  king  or  to  the  lord  of  the  manor. 
5  Bep.  10  q. 

FUK0IBLE8.  Any  moveable  goods 
which  mRy  be  estimated  by  weight,  num- 
ber, or  measure ;  hence  jewels,  paintings, 
statues,  and  works  of  art  in  general  are  not 
considered  as  fungibles,  but,  on  the  con- 
trary, as  no/t/urk/S//^^,  because  their  value 
cannot  be  meiisured  by  any  common  stand- 
ard ;  whereas  res  fungHnles  are  morny, 
barley,  oil,  and  such-like,  which  can  be 
repaid  in  kind. 

FUBTEEB  XAIHTEHANGE  07  AC- 
TION, PLEA  TO.  A  plea  grounded  upon 
some  fact  or  facts  which  have  arisen  since 
tbe  commencement  of  the  suit,  and  which 
the  defi^ndunt  puts  forward  for  the  purpose 
of  shewing  that  the  plaintiff  should  not 
further  maintain  his  action.  It  is  called  a 
plea  to  the  further  maintenance  of  the  suit 
because  it  does  not,  like  an  ordinary  plea 
in  bar,  profess  to  shew  that  the  plaiuti£f 
had  no  ground  of  action  when  he  com- 
menced the  suit,  but  simply  shews  that  he 
has  no  right  to  maintain  it  further.  A  plea 
of  payment  of  money  into  Court  in  satis- 
faction of  the  plaintiffs  claim  is  in  the 
nature  of  a  plea  to  the  further  maintenance 
of  the  suit,  such  a  plea  admitting  that  the 
plaintiff  had  a  good  cause  of  action,  but 
shewing  that  he  ought  not  further  to  main- 
tain it,  upon  the  ground  that  the  money  so 
paid  in  by  the  defendant  i^  sufficient  to 
satisfy  all  damages  which  the  plaintiff  has 
sustained.    See  Step.  PI.  72,  4th  od. 


G. 

OAOE :  See  title  Nantissement. 

OAKE.  Under  this  description  are  in- 
cluded hares,  pheasants,  partridges,  grouse, 
heath  or  moor  gume,  black  game,  and  bus- 
tards.    1  &  2  Will.  4,  c.  32. 

Game  chased  and  killed  on  the  land  of 

A.  is  his  property  {Blades  v.  Higgs,  12  0. 

B.  (N.S.)  501,  and  13  0.  B.  rN.S.)  844); 
st'cusy  where  the  game  is  started  on  another 
man's  ground  and  kille<i  on  the  ground  of 
A.    Churchward  v.  Studdy,  14  East,  249. 

See  also  titles  Chase;  Deeb;  Fabk; 
Wabren. 

OAtfIKO  :  See  title  Waoebimo. 

GAOL  :  See  title  Prison. 

GAOL  DELIVEBY  :  See  title  Couuts  of 

jLbTlCB. 


GABAHTEE.  In  French  Law  corre- 
sponds to  warranty  or  covenants  for  title  in 
English  law.  In  the  case  of  a  sale  this  gua- 
rantie  extends  to  two  things — (1.)  Pejiceful 
possession  of  the  thing  sold ;  and  (2.)  Ab- 
sence of  undiBcloiied  defects  {de/auts 
eachis), 

OABKISHEE :  See  title  Attacioient  of 
Debt. 

GAYELKIKD.  See  titles  Feudal  Te- 
nures ;  Estates. 

GELD.  This  is  a  Saxon  word  signifying 
money  or  tribute.  In  combination  with 
other  words  it  signifies  the  compensation 
for  some  particular  crime,  e.g.,  wergeld  sig- 
nifies the  value  of  a  man  slain ;  or/geld, 
the  value  of  a  beast  slain. 

GEMOTE.  This  also  is  a  Saxon  word 
signif3ring  a  convention  or  assembly,  e.g.y 
leitenagemote  and  shiregemote  are  respec- 
tively the  assembly  of  the  imtnn,  or  wise 
men,  and  of  the  shire  or  county,  i.e.,  the 
freeholders  thereof. 

GENERAL  AVERAGE.  Cases  of  gene- 
ral average  arise  where  lo>s  or  damage  is 
voluntarily  and  properly  incurred  in  re- 
spect of  the  goods  on  board  ship  or  in  re- 
spect of  the  ship  for  the  general  safety  of 
both  ship  and  cargo ;  the  loss  sustained  by 
the  particular  owners  having  enured  to  the 
advantage  of  the  owners  generally,  it  is 
only  equitable  to  distribute — /.<•.,  adjust 
the  loss  rateably  over  all  the  owners ;  and 
such  adjustment  is  general  average.  'I'he 
phrase  simple  or  particular  average  is  an 
inaccurate  and  misleading  phrase,  meaning 
nothing  more  than  that  a  particular  damage 
— c.(7.,  the  souring  of  a  cask  of  wine— must 
rest  where  it  falls. 

(jreneral  average  is  excluded  in  the  case 
of  particular  losses  arising  from  the  ordi- 
nary risk  and  perils  of  the  sea  {Power  v. 
WhUmore,  4  M.  &  8.  149) ;  and,  therefore, 
in  the  case  of  the  loss  of  a  mainmast,  or 
damage  done  to  the  yards,  by  winds,  &c., 
there  is  no  general  average.  The  distinc- 
tion is  well  stated  by  Lord  Kenyon  in 
Birkley  v.  Presgrave  (1  East,  220),  in  this 
manner; — That  all  ordinary  losses  and 
damages  sustained  by  the  ship,  happening 
immediately  from  the  storm  or  perils  of  the 
sea  must  be  borne  by  the  shipowners ;  but 
that  idl  those  articles  which  are  made  use 
of  by  the  master  and  creio  upon  a  particular 
emergency  and  out  of  the  usual  course,  for 
the  benefit  of  the  whole  concern,  must 
be  paid  for  proportionably  as  a  general 
average. 

The  most  usual  instance  of  a  case  for 
general  average  is  the  ca^e  o^  jettison,  being 
the  jadu*  of  the  Roman  I^aw  (see  Lex 
Rhodia  de  Jaotu)  ;  and  any  damage  volun- 
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GENERAL  kTERAOI^— continued. 
tarily  and  Decessarily  done  to  the  ship  in 
ordrr  to  facilitAte  the  jettison,  is  a  general 
average  loss ;  also,  a  voluntary  stranding 
of  the  ship  must  be  made  good  as  a  general 
average,  provided  the  stranding  was  a 
proper  thing  to  do,  or  was  prudent  and 
reasunuble. 

Less  usual  instances  of  general  average 
are  where  part  of  the  cargo  is  necessarily 
sold  by  the  master  in  order  to  di  fray  the 
expenses  of  repairing  injuries  to  the  ship 
wliich  are  themselves  matters  of  general 
average  (The  Gratitudine,  3  Bob.  255); 
also  where  the  ship  puis  into  port  in  dis- 
tress owing  to  an  injury  which  is  itself 
matter  of  general  avemge,  and  there  are 
incurred  expenses  for  reprdrs  and  for  un- 
loading, and  also  port-charges,  seamen's 
wages,  and  cost  of  provisions  during  the 
deteiition  (Da  Costa  v.  Newnham^  2  T.  B. 
413) ;  also  the  expenses  of  salvage :  also 
the  freight  of  jettisoned  goods. 

But  general  average  is  excluded  in  re- 
spect of  the  following  losses : — The  wages 
and  provisions  of  the  crew  in  cases  of  deten- 
tion by  embargo;  the  expenses  occasioned 
by  an  ordinary  quarantine,  or  by  waiting 
for  convoy;  also  (although  with  excep- 
tions) deck  cargoes  that  are  jettisoned ;  also 
damage  sustained  in  resisting  capture. 

With  reference  to  the  articles  liable  to 
contribute  towards  general  average,  the 
ship  and  freight  contribute,  the  former  in 
proportion  to  its  value  at  the  end  of  the 
voyage,  the  latter  deducting  the  expenses 
of  the  voyage  and  the  wages  of  the  crew ; 
also,  ail  merchandise  put  on  board  for  the 
purpose  of  tratiic  must  contribute.  But  the 
ship's  stores  and  the  ship's  ammunition  do 
not  contribute ;  as  neither  do  the  wearing 
apparel,  luggage,  jewels,  &c.,  of  the  passen- 
gers or  crew,  all  these  articles  being  for  use 
and  not  for  traffic. 

And  see  title  Aixttbtmeiit  of  Average. 

GENERAL  ISSTTE,  PLEA  07.  Under 
the  present  practice,  this  plea  is  a  mere 
denial  of  the  gibt  of  the  action,  that  is,  a 
denial  of  the  principal  fact  on  which  the 
declaration  is  founded ;  and  every  other 
matter  of  defence  must  be  pleaded  specially. 
See  B.  T.  T.  1853.  The  defence,  where  ap- 
propriate, is  available  in  all  sorts  of  actions 
and  prosecutions,  wliether  founded  on  con- 
tract, or  on  tort,  or  in  crime,  the  most  com- 
mon examples  of  it  being  "Not  guilty," 
**  Never  indebted,"  "Non  Assumpsit," 
'*  Non  est  factum,"  and  such  like. 

In  certain  cases  it  is  permitted  by  statute 
to  pleoA  the  general  issue,  and  to  give  the 
special  matter  of  defence  in  evidence ;  and 
in  that  case  the  words  **  by  statute  "  must 
be  inserted  in  the  margin  of  the  plea.  How- 
ever, under  the  Act  5  &  6  Yict.  c.  97,  s.  3, 


GENERAL  IBSUE,  PUBA  07 -continued. 

this  form  of  defence  is  abolLthed  in  the  case 
of  local  and  personal  Acts. 

GENERAL  SHIP.  Where  a  ship  is  not 
chartered  wholly  to  one  person,  but  the 
owner  offers  her  generally  to  carry  the  goods 
of  all  comers,  or  where  if  chartered  to  one 
person  he  offers  her  to  several  sub-freighters 
for  the  conveyance  of  their  guodB,  ^e  ia 
called  a  general  ship,  as  opposed  to  a  char- 
tered one.  In  these  cases  the  contract 
entered  into  by  and  with  the  shipowner  or 
master  as  his  agent,  is  called  a  bill  of 
lading. 

See  title  Bill  of  Lading. 

GESnO  PRO  HJBREBS.  This  ia  a 
phrase  of  lioman  Law,  and  denotes  acting  as 
hxret,  i.e  ,  successor,  to  a  deceased  person, 
witliout  having  made  or  before  making  the 
aditio  hxreditati8j  or  entry.  See  Gains,  ii. 
174-8. 

GIFT  :  See  title  Ck)NYETANCE8. 

GILD.  This  word  (more  commonly 
spelt  auild)  signifies  primarily  tribute,  and 
secondarily,  the  fraternity  or  company  that 
is  subject  to  the  tribute.  The  company  ia 
a  body  of  persons  bound  together  by  orders 
and  laws  of  their  own  making,  the  king's 
licence  having  been  first  had  to  the  making 
thereof.  A  gild  of  merchants  may  be  in- 
corporattd  by  grant  of  the  sovereign,  and 
such  incorporation,  without  more,  is  suffi- 
cient to  establish  them  as  a  corporation  for 
ever.  Guild-HaU  is  the  name  given  to  the 
hall  of  meeting  of  the  guild ;  the  term  is 
applicable  to  the  public  place  of  meeting 
of  the  mayor,  aldermen,  and  commonalty 
of  every  city  and  borough,  but  is  applied 
par  excellence  to  the  place  of  meeting  of 
the  Lord  Mayor,  Aldermen,  and  Common- 
alty of  the  City  of  London. 

GLADIU8.  This  word,  which  is  the 
Latin  for  sujord,  was  used  as  the  symbol  of 
jurisdiction ;  a  person  created  an  earl  was 
gladio  tuceinctuSj  he  having  jurisdiction 
over  his  county. 

GOOD  CONSIDERATION.  Consists  in 
'*  blood  and  natural  afieetion,"  as  opposed 
to  •*  money  and  money's  worth,"  which 
latter  constitute  a  valuable  consideration. 
Good  consideration  is,  however,  used  in 
the  stat.  13  Eliz.  c.  5,  as  the  same  thing  as 
valuable  consideration. 

GOODWILL.  As  applied  to  the  sale  of 
a  business  this  phrase  denotes  the  sum  of 
money  which  any  one  would  be  willing  to 
give  for  the  chance  of  being  able  to  keep 
the  trade  connected  with  the  place  where 
it  is  carried  on.  It  is  the  purchase  of  an 
advantage  that  is  dependent  solely  upon 


A  NEW  LAW  DICTION ABT. 


173 


GOODWILL— oontmued. 

locality :  and  therefore  a  sale  of  the  good- 
will without  a  sale  or  lease  of  the  premises 
wotild  be  impo^ible  and  inconsistent ;  and 
an  agreement  for  such  a  sale  would  there- 
fore not  be  enforced  in  the  Court  of  Chancery. 
Auaten  y.  Boys,  2  De  G.  &  J.  626. 

ORAOE.  This  word  is  commonly  used 
in  contradistinction  to  right.  Thus,  in 
22  Edw.  3,  the  Lord  Chancellor  was  in- 
structed to  take  cognisance  of  matters  of 
grace,  being  such  subjects  of  equity  juris- 
diction as  were  exclusively  matters  of  equity. 
Agiiin,  days  of  gra4^  is  a  phrase  denoting 
the  thre9  extra  days  allowed  by  the  custom 
of  merchants  after  the  maturity  of  a  bill  of 
exchange  for  the  payment  thereof. 

OBAim  ASSIZE:  See  title  Tbial  bt 
Jury. 

OBAND  JTJBY:  iSse  title  Trial  bt  Jubt. 
ORAITD  SEBJEAHTT:  iS^  title  Tenures. 

OBAHT :  See  title  Convey ances. 

GROSS.  The  phrase  '*  in  gross  *'  means 
standing  separate  from  any  corporeal  here- 
ditament. 

See  title  Incx)bfobeal  Hebeditaments. 

OBOUHD-BEHT.  A  landlord,  having 
land  conveniently  situated  for  buildiug 
upon,  not  unfrequently  leta  it  out  to  a 
builder  at  a  trivial  rent,  for  a  period  usually 
of  ninety-nine  years,  upon  the  understand- 
ing that  the  builder-lessee  shall,  within  a 
fixed  time,  erect  upon  it  one  or  more  mea- 
snages  of  a  specifii^l  description.  When 
these  messuages  are  erected,tbe  builder  sub- 
lets them  to  occupants,  who  pay  him  a  rent 
very  considerably  larger  than  what  he  him- 
self pays  to  the  ground  landlord,  being,  in 
fact,  a  rent  estimated  to  repay  him  with  a 
prdfit  within  the  ninety-nine  years  for  his 
labour  and  outlay  in  erecting  the  messuages 
and  taking  a  lease  of  the  land  from  his  own 
landlord.  The  builder's  rent,  or  that  which 
he  pays  to  the  ground  landlord,  is  called 
the  g^und-rent.  Under  the  stat.  4  Geo.  2, 
c.  28,  the  ground  landlord  may  distrain  on 
the  premises  for  this  rent ;  so  that  it  is  quite 
possible  that  the  occupying  tenant  may 
have  to  pay  not  only  his  own  occupation 
rent  but  also  tiie  ground-rent,  unless  proper 
precautions  have  been  taken. 
See  also  title  Bents. 

GTTABAIITEB.  Is  a  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  an- 
other person,  and  for  which  that  other  per- 
son remains  liable.  It  is  usually  a  simple 
contract;  and  the  agreement  or  memoran- 
dum expressing  or  evidencing  it  must  be 
in  writing  bythe  Statute  of  Frauda,and  must 
contain  all  the  material  terms  (JSaunderti  v. 
Wdkefidd,  4  B.  &  Aid.  596),  excepting  that 


GTTABANTEE — cordinued, 

under  the  stat.  19  &  20  Vict  c.  97  (Merc. 
Law  Am.  Act,  1856),  s.  3,  the  consideration 
need  not  appear  in  the  writing.  The 
guarantee  may  be  either  for  one  particular 
amount,  or  for  any  sum  not  exceeding  that 
'  amount,  or  it  may  be  a  continuing  guaran- 
tee, limited  or  unlimited  in  amount ;  e.g.^ 
when  A.  became  bound  to  B.  for  any  debt 
which  C.  might  contract  with  him  not  ex- 
ceeding £100,  the  guarantee  was  held  to 
be  a  oontinuing  guarantee,  and  not  extin- 
guished by  one  dealing  between  B.  and  C. 
to  that  amount  {Merle  v.  WeJh^  2  Camp. 
413) :  on  the  other  hand,  a  bond  entered 
into  by  A.  and  B.  to  the  plaintiff  to  enable 
A.  to  carry  on  his  trade,  conditioned  for  the 
payment  of  all  such  sums  not  exceeding 
£3000  as  should  at  any  time  thereafter  be 
advanced  by  the  plaintiff  to  A.,  was  held 
not  to  be  a  continuing  guarantee  to  the 
extent  of  £8000  for  advances  made  at  any 
time,  but  only  a  guarantee  for  advances 
once  made  to  that  nmoimt.  Kiihy  v.  MarU 
borough  (Duke),  2  M.  ft  8.  18. 

See  also  titles  Indemnity  ;  Pbinoipal 
AND  Sdbbty. 

GTTABDIAK.      There  were  at  one  time 
a  great  many  varieties  of  guardians  of  in- 
fants, of  which  the  following  enumeration 
comprises  the  principal  — 
(1.)   Guardians  in    chivalry,  enduring 
until  the  age  of  twenty-one  years, 
but  abolished  by  the  stat  12  Car.  2, 
c24; 
(2.)  Guardians  in  socage,  enduring  until 

the  age  of  fourteen  years ; 
(3.)  Guardians  by  custom,  e.g.,  of  gavel- 
kind lands,  enduring  commonly 
till  the  age  of  fifteen  years ; 
(4.)  Guardians  by  nature,  enduring  till 
the  age  of  twenty-one  yeard ;  and 
for  nurture,  enduring  till  the  age 
of  fourteen  years. 
(5.)  Guardians  appointed  by  deed  or  will 
in  virtue  of  the  Act  12  Car.  2, 
c.  24,  the  most  common  species  of 
guaidian  at  the  present  aay,  and 
enduring  till  the  age  of  twenty- 
one  years ;  and 
(6.)  Guardians  appointed  by  the  Court 
of  Chancery  (ex  inquigitione),  and 
enduring  either  for  a  particular 
purpose  only,  or  generally  till  the 
age  of  twenty-one  years ; 
The  g^rdian  appointed  under  the  stat. 
12  Car.  2,  c.  24,  is  entitled  both  to  the  cus- 
tody of  the  person  of  the  child,  and  to  that 
of  the  profits  of  his  real  and  personal  estate ; 
and  BUDJcct  to  the  control  of  the  Court  of 
Chancery  he  regulates  generallv  the  en- 
tire conduct  of  the  infant  and  the  entire 
mauHgement  of  his  estate.  He  cannot  make 
or  take  any  profit  thereout. 
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The  chief  respects  in  which  the  Court  of 
Chancery  interferes  between  guardians  and 
iufaiits  are  the  following  : — 

(1.)  To  remove  guardians,  which  it  will 
only  do  for  misconduct  \i\)OU  bill 
filed  establishing  a  clear  ca&e 
against  the  guardian ; 

(2.)  To  compel  security  from  guardian  ; 

(3.)  To  coraix'l  the  guardian  to  render 
proper  accounts ; 

(4.)  To  appoint  interim  guardians  in  :he 
absence  of  tlie  testamentary  guar- 
dian ; 

(5.)  To  regulate  the  maintenance  and 
education  of  the  cliild  ; 

(6.)  To  control  his  marriage;  and,  gene- 
rally, 

(7.)  To  control  (without  sottino:  aside 
altogether)  the  authority  of  a  tes- 
tameutary  guardian  (as  of  a  parent 
himself.) 
See  aUo  title  Infants. 


H. 

HABEAS  C0SFU8.  This  fa  a  writ 
directed  to  the  gaoler,  or  other  person 
having  the  applicant  in  custody,  requiring 
him  to  produce  the  body,  i.e.,  person,  of  the 
applicant  in  Court  before  the  judge  on  a 
day  named  therein.  The  right  to  a  habeas 
eorpus  exists  by  the  Common  Law,  and 
its  availability  only  has  been  facilitated  by 
particular  statutes,  principally  the  stat. 
31  Car.  2,  c.  2  (Habeas  Corpus  Act)  and 
56  Geo.  3,  c.  100  {In  re  Besset,  6  Q.  B.  481). 
But  whether  at  Common  Law  or  under 
statute,  the  writ  does  not  issue  as  a  matter 
of  course  upon  application  in  the  first  in- 
stance, but  must  be  grounded  on  an  affi- 
davit, upon  which  tlie  Court  is  to  exercise 
a  discretion  in  issuing  it  or  not  (Rez  y. 
Hobhouse^  3  B.  &  A.  420).  Where  a  witness 
is  in  custody,  a  haheaa  corpus  ad  iestifican' 
dum  is  issued  to  bring  him  up  as  a  witness 
(1  Arch.  Pract.  355 ;  1  Dan.  Ch.  Pr.  805)  ; 
and  prior  to  the  C.  L.  P.  Act,  1852,  s.  127, 
where  the  defendant  was  in  custody  at  the 
suit  of  a  third  party,  it  was  necessary  for 
the  plaintiff  to  issue  a  habeas  corpus  ad 
satisfaciendum  to  charge  him  in  execution, 
but  under  that  section  a  judge's  order  made 
upon  affidavit  that  judgment  has  been 
signed  and  is  unsatisfied  suffices.  1  Arch. 
Pract.  1209. 

HABEAS  COBFire  JUBATOBTTH.  This 
was  a  writ  commanding  the  slieriff  to  bring 
up  the  persons  of  jurors,  and  if  need  were, 
to  distrain  them  of  their  lands  and  goods, 
in  order  to  ensure  or  compel  their  atten- 
dance in  Court  on  the  day  of  trial  of  a 
cause.  The  writ  was  abolished  by  the 
C.  L.  P.  Act,  1852,  8.  104. 


HABENBUM.  Is  thnt  pnrt  of  an  inden- 
ture expressed  in  the  words  "  To  have," 
and  which  are  usually  followed  by  the 
words  *»To  hold"  (called  the  tenetidum). 
The  phrase  "  to  have  and  to  hold,"  being 
as  a  general  rule  introductory  to  the  de- 
claration of  the  uses  to,  for,  or  upon  which 
the  lands  are  granted, — Its  office  is  only  to 
limit  the  certiainty  of  the  estate  granted ; 
therefore  no  person  can  take  an  immediate 
estate  by  the  habendum  of  a  deed  when  he 
is  not  named  in  the  premises ;  for  it  is  in 
the  premises  of  a  deed  that  the  tiling  lb 
really  granted.    4  Cru.  Dig.  272. 

HABEBE      FACIAS     POSSESSrOlTEK. 

When  a  plaintiff  recovered  in  a  real  or 
mixed  action  (both  of  which  forms  of 
action,  with  the  exception  of  ejectment, 
have  been  exploded  since  1834),  he  whs 
awarded  a  writ  for  the  purpose  of  putting 
him  in  possession  of  the  real  or  personal 
property  recovered ;  the  writ  was  called  an 
habere  facias  possessionem  in  the  case  of  a 
chattel  interest,  and  habere  facias  seisinam 
in  the  case  of  a  freehold  interest.  And  at 
the  present  day  a  writ  of  habere  facias 
possessionem  is  the  process  commonly  re- 
sorted to  by  the  successful  party  in  an 
action  of  ejectment,  for  the  purpose  of 
being  placed  by  the  sheriff  in  the  actual 
possession  of  the  land  recovered. 
See  title  Ejectment. 

HACKKET-CABBIAOES.  The  laws  re- 
lating to  these  coaches  and  cabs  within  the 
metropolis  are  regulated  by  the  stats.  1  &  2 
Will.  4,  c.  22, 1  &  2  Vict.  c.  79,  and  17  &  18 
Vict.  c.  86.  They  are  properly  carriages 
plying  for  hire  off  a  stand.  The  driver  is 
liable  for  negligently  losing  the  luggage 
of  a  customer.    Ross  v.  EiU,  2  C.  B.  877. 

HJEBETIOO  COKBTJBENBO.  The  stat 
de  hieretico  comburendo  (2  Hen.  4,  c.  15), 
was  the  first  penal  law  enacted  against 
heresy,  and  imposed  the  penalty  of  death 
by  burning  upon  all  heretics  who  relapsed 
or  who  refused  to  abjure  their  opinions. 
It  was  repealed  by  the  stat.  29  Oar.  2,  c.  9, 
which  however  abolished  the  penalty  of 
death  only,  and  left  the  ecclesiastical  juris- 
diction for  the  repre^on  of  atheism  and 
false  religion  otherwise  unaffected. 
See  title  Toleration. 

HALF-BLOOD.  Are  children  and  other 
persons  related  to  each  other  through  one 
parent  only,  whether  through  the  father 
only,  or  through  the  mother  only.  They 
were  until  1833  excluded  from  all  right  of 
succession  to  lands,  but  were  admitted  by 
a  stat.  in  that  year  (3  &  4  Will.  4,  c.  IOC). 
For  the  place  which  thoy  occupy,  see  title 
Desoentb. 
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HAKAPEE.  This  is  an  office  con- 
nected with  the  Court  of  Chancery  ;  writs, 
with  the  returns  thereto,  were  kept  in  the 
liamper,  or  hanaper,  in  all  cases  in  which 
the  question  was  one  affecting  the  subject 
only ;  writs  (with  the  returns  thereto),  in 
which  the  Crown  had  an  interest  mediate 
or  immediate  being  kept  in  the  petty  hag^ 
which  phrase  is  accordingly  used  in  con- 
tradistinction to  the  lianajyer.  Both  tlie 
Hanaper  Oflace  and  the  Petty  liag  Office 
belong  to  the  Common  Law  side  of  the 
Court  of  Chancery. 

HANDWRITING.  The  proof  of  hand- 
writing is  in  general  by  resemblance,  and 
is  effected  in  either  or  any  of  the  following 
three  ways,  nnmely : — 

(1.)  Ex  visu  Bcriptionis,  i.e.,  by  the 
comparison  of  the  disputed  writing  by  a 
witness  who  has  seen  the  party  in  the  act 
of  writing ; 

(2.)  Ex  seriptis  olim  visisy  i.e.,  by  the 
like  comparison  by  a  witness  who  has  had 
frequent  correspondence  witli  the  party, 
or  otherwise  frequently  seen  writings  of  his. 

(3.)  Ex  8cripto  nunc  viso^  i.e.,  by  the  like 
comparison  by  a  witn^s  who  is  an  expert 
in  characters  or  letters,  and  their  pecu- 
liarities of  formation. 

The  third  sub-variety  was  not  admis- 
sible by  the  Common  I^aw,  but  was  first 
made  so  by  th«  C.  L.  P.  Act.  1854  (17  &  18 
Vict.  c.  125.  s.  27). 

See  also  title  Eyidenoe. 

EABBOUBS :  See  title  Shipping  Law. 

HAWKEBS.  The  stat.  50  Geo.  3,  c.  41, 
8.  6,  enumerates  hawkers,  pecilars,  petty 
chapmen,  and  every  other  trading  person 
or  persons  going  from  town  to  town  or  to 
other  men's  houses,  and  travelling  either 
on  foot,  or  with  horse  or  horses,  or  other- 
wise, carrying  to  sell,  or  exposing  to  sale, 
any  goods,  wares,  or  merchandise,  as  tha 
pe^rsons  who  must  take  out  a  licence  within 
the  meaning  of  tliat  Act ;  but  no  wholesale 
trader  or  his  servant  or  agent  is  to  be 
deemed  a  hawker :  nor  are  coal  agents 
who  carry  about  and  sell  by  retail  coals  in 
carts  within  the  intention  of  the  Act.  Any 
person  offending  against  the  Act  incurs  a 
penalty  not  exceeding  £40  ;  but  under  the 
Btat.  23  &  24  Vict.  c.  Ill,  the  Commis- 
sioners of  Inland  Kevenue  may  remit  the 
penalty,  notwithstanding  theuame,  or  some 
portion  of  it,  may  be  payable  to  some  other 
party  than  the  Crown. 

EEA2>-B0B0TrOH.  lliis  was  the  name 
of  the  officer  who  was  at  the  head  of  a 
frankpledge,  and  who  was  the  chief  of  the 
ten  pledges  (whence  callt^  chief-pledge)  in 
a  decennary.  His  {nue  ooadjutord  were 
called  Hand-Boroughs,    His  modem  equi- 


HEAD-BOROITGH— con//nue(/. 

Talent  appears  to  be  the  head  constable  of 
a  borough. 

See  also  title  Police. 

HEALTH,  PUBLIC.  Is  secured  by  a 
variety  of  statutes,  principally  by  the 
Public  Health  Act,  1818  (11  &  12  Vict. 
c.  63),  the  Loial  Government  Act,  1S58, 
and  the  Acts  amending  same.  Under 
these  statutes  largo  powers  are  given  to 
the  local  authorities  for  removing  nuisances, 
regulating  burials,  checking  the  sale  of 
injurious  food  or  drink,  and  otherwise 
preventing  disease. 

HEABSAY  :  See  title  Evidence. 

HEABTH-MONEY:  See  title  Taxation^ 

HEDOE-BOTE.  This  phrase  denotes 
the  allowance  of  wood  for  the  repair  of 
hedges  (sometimes  called  hay?,  whence 
hay-bote)  made  to  a  tenant  for  life,  or  other 
tenant  with  a  limited  interest. 
See  title  Estoyebs. 


As  defined  by  Blackstone,  the 
heir  is  one  *^  upon  whom  the  law  casts  the 
estate  imme<Hately  on  the  death  of  his 
ancestor ;"  whence  also  it  is  said  that  the 
heir  cannot  disclaim  the  estate  of  his 
ancestor  (^see  title  Disolaimeb).  It  is  a 
maxim  of  the  English  Law  that  Grod  and 
not  man  maketh  an  heir  (Solus  Deus  hxre- 
dem  facere  potest,  non  homo) ;  and  again  it 
is  a  maxim  of  the  Roman  Law  that  the  law 
and  not  the  pnstor  makes  an  heir  {Prtttor 
hteredem  facere  non  potest,  lex  facere  potest). 
The  two  maxims  are,  however,  very  differ- 
ent in  what  they  denote,  the  maxim  of  the 
Roman  Law  merely  pointing  at  the  differ- 
ence between  the  hxres  and  the  honorum 
possessor  (or,  roughly  speaking,  the  legal 
and  the  equitable  owner),  and  not  implying 
that  a  testator  could  not  (for  in  fact  he 
always  could)  constitute  his  own  heir, 
whereas  the  maxim  of  the  English  Law,  on 
the  other  hand,  points  at  the  difference  be> 
tween  an  heir  and  a  devisee,  and  seeks  to 
denote  (with  a  certain  feeling  of  piety  that 
is  characteristic  of  the  early  law)  the  in- 
ability of  any  one  to  determine  for  himself 
amidst  the  multitude  of  chances  who  shall 
be  the  successor  to  his  real  estate  if  left  to 
descend  in  due  oourse  of  law.  The  popular 
use  of  the  term  heir  is  a  mistake  for  devisee. 
An  heir  can  only  be  determined  upon  the 
decease  of  the  ancestor  (Nemo  est  hares 
viveniis)y  and  he  is  the  heir  whom  tJiie 
canons  of  descent  demonstrate  when  ap- 
plied at  the  date  of  such  decease.  See 
title  Descent. 

The  following  are  various  uses  of  the 
word  heir  in  combination  with  other 
words : — 

(1.)  Heir-Apparent— Ib  he  who,    if  ho 
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survive  his  ancestor,  must  certainly  be  his 
heir  and  succeed  him,  e.g.y  the  eldest  son  in 
the  lifetime  of  his  father. 

(2.)  Heir-Presumptive. — Is  he  who,  if  the 
ancestor  were  immediately  to  die,  would 
succeed,  but  whose  right  of  succession  may 
be  defeated  by  some  event  other  than  his 
own  death  before  the  ancestor. 

(3.)  Customary  Heir. — la  he  who  is  heir 
according  to  any  custom,  such  as  that  of 
Borough  Englisii,  or,  in  the  case  of  Copy- 
hold lands,  upon  the  death  of  his  ancestor. 

The  hxres  of  Roman  Law  is  more  like  the 
executor  than  the  heir  of  English  Ijaw, 
being  both  constituted  by  the  appointment 
of  the  testator,  and  taking  in  general  a 
bare  legal  estate,  which  he  holds  in  trust 
to  pass  down  to  or  distribute  among  another 
or  others. 

EEIS-LOOMB.  Such  personal  chattels 
as  go  to  the  heir  along  with  the  inheritance, 
as  being  a  loom,  limb,  or  member,  t.0.,  part 
thereof.  They  are  properly  ancient  portraits 
of  former  owners,  coats  of  arms,  paintings, 
and  such  like ;  and  are  to  be  distinguished 
from  another  class  of  personal  chattels,  often 
but  improperly  called  heir-looms,  which,  as 
being  fixed  to  the  inheritance  in  such  a 
manner  as  does  not  admit  of  their  severance 
from  it  without  damaging  the  inheritance, 
go  to  the  heir  of  the  deceased  and  not  to 
the  executor  {see  title  Fixtures).  A  bill  in 
equity  will  lie  for  the  specific  delivery  up 
of  heir-looms  to  the  owner  of  the  inheritance. 
Pusey  V.  Fusey,  1  Wh.  &  Tud.  L.  C.  735. 

HERBAGE.     The  liberty  which  one  man 
hath  in  or  over  another  man's  ground,  e.g^ 
his  forest,  to  feed  his  cattle  therein. 
See  title  Common. 

HESEDIT AMJUI T.  Is  the  general  name 
for  lands  or  houses;  it  may  be  either  a 
corporeal  hereditament,  an  incorporeal  here- 
ditament, or  a  purely  incorporeal  heredita- 
ment ;  all  which  three  titles  see, 

HESE8Y.  Is  defined  in  1  Hawk.  P.  G. 
c.  2,  as  being  the  offence  of  holding  a  fiadse 
opinion  repugnant  to  some  point  of  doctrine 
clearly  rev&tled  in  the  Scriptures,  and 
either  absolutely  essential  to  a  man's  salva- 
tion or  of  essential  importance  in  the 
Christian  faith.  The  penalty  for  the  offence, 
which  in  the  case  of  lay  persons  has  gone 
entirely  into  desuetude,  used  to  be  either 
death  {see  title  Hjeretioo  Comburendo),  or 
excommunication,  or  other  ecclesiaBtical 
penalty. 

HERIOT.  The  best  beast  (whether  a 
horse,  ox,  or  cow)  which  by  the  cubtom  of 
most  iiianors  is  due  to  the  lord  upon  the 
death  of  his  copyhold  tenant  Heriots 
are  usually  divided  into  two  sorts,  heriot- 


.  BJSBltn— continued, 
service  and  heriot-custom ;  the  former  are 
such  as  are  due  upon  a  special  reservation 
in  a  grant  or  lease  of  lands,  and  therefore 
amount  to  little  more  than  a  mere  rent; 
the  latter  arise  upon  no  spet'ial  reservation 
whatever,  but  depend  solely  upon  imme- 
morial usage  and  custom.  In  some  manors 
it  is  the  best  chattel,  under  which  term  a 
jewel  or  piece  of  plate  is  included;  but  it 
is  always  a  personal  chattel,  which  imme- 
diately on  the  death  of  the  tenant  being 
ascertained  by  the  option  of  the  lord,  be- 
comes vested  in  him  as  his  property,  and  is 
no  charge  on  the  lands,  out  merely  on 
the  goods  and  chattels  of  the  tenant  1 
Cruise,  323. 

EIDAGE.  By  some  it  is  said  to  signify 
an  extraordinary  tax  pavable  to  the  king 
upon  every  hide  of  land ;  by  others  it  is 
said  to  be  an  exemption  from  that  tax. 
Les  Termes  de  la  Ley. 

HIOE  OOmCIBBIOir.  The  Act  of  Su- 
premacy, 1  Eliz.  c.  1,  restored  all  ecclesias- 
tical jurisdiction  to  the  Crown,  and  em- 
powered the  Queen  to  execute  the  same 
jurisdiction  by  commissioners  to  be  ap- 
pointed under  the  great  seal,  and  the  power 
of  the  commissioners,  when  appointed,  was 
made  to  extend  to  all  heresies,  schisms, 
abuses,  and  offences  whatsjoever  which  fell 
under  the  cognisance  of  the  spiritual  au- 
thoritv.  After  various  temporary  commis- 
sions nad  been  appointed  under  this  Act,  a 
n^ore  permanent  commission  was  appointed 
under  it  in  1583,  during  the  primacy  of 
Archbishop  Whitgift.  This  last>mentioned 
commission  was  the  Court  of  High  Commis- 
sion, oommonly  so  called.  It  consisted  of 
forty-four  commissioners,  twelve  of  whom 
were  bishops,  other  twelve  of  them  privy 
councillors,  and  the  rest  either  clergymen 
or  laymen,  all  which  commissioners  were 
directed  and  empowered  by  jury  or  by  wit- 
nesses, or  by  other  means  of  ferial,  to  inquire 
into  all  offences  or  misdemeanours  against 
or  contrary  to  the  Acts  of  Supremacy  (1  Eliz. 
c.  1),  and  Uniformity  (1  Eliz.  o.  2),  includ- 
ing thereunder  the  cognisance  of  all  he- 
retical opinions,  seditious  books,  contempts, 
conspiracies,  false  rumours,  slanders,  Ac; 
also,  incests,  adulteries,  and  the  like ;  also^ 
absence  from  church,  &o.  And  any  three 
of  the  commissioners,  of  whom  one  was  to 
be  a  bishop,  were  empowered  to  examine 
suspected  persons  on  oath  and  to  punish 
the  refractory  by  spiritual  censures,  fines, 
or  imprisonments,  at  their  discretion,  with 
power  also  to  amend  the  statutes  of  schools, 
colleges,  &c. 

The  procedure  of  the  Court  was  wholly 
founded  on  the  Canon  Law,  and  the  ac- 
cused was  subjected  to  a  series  of  iuterroga- 
tories  of  an  exhaustive  and  searching  cha- 
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meter,  which  he  was  oompelled  to  answer 
on  oath  (called  the  oath  ex  officio)  without 
evasion,  not  being  allowed  the  benefit  of 
the  Common  Law  maxim,  that  no  one  is 
bound  to  criminate  himself. 

Tliis  Court  met  witii  the  same  fate,  in 
the  same  year,  from  the  same  causes,  and 
by  the  same  Parliament,  as  the  Court  of 
Star  Chamber.    8m  that  title. 

HIOHWAY.  This  is  a  public  way  open 
to  all  the  king's  subjects,  and  leading  be- 
tween two  public  termini  ( Young  v.  Cuth- 
heriaon,  1  Macq.  H.  L.  455).  The  soil  of 
the  road  is  in  the  freeholders  adjoining 
{Cooker,  Green,  11  Price,  736).  A  highway 
may  be  created  either  by  Act  of  Parliament 
(Sutcliffe  V.  Greenwood,  8  Price,  535),  or  by 
dedication  of  the  freeholder  to  the  public, 
which  dedication  must  be  absolute  {Rex  y. 
Leake,  2  N.  &  M.  595).  otherwise  it  is  a 
mere  licence  (^Stafford  (^MarquU)  v.  Coyney, 

7  B.  ft  C.  257).  Moreover,  the  dedication 
must  be  in  perpetuity  {Dawea  v.  Hawkina, 

8  C.  B.  (N.S.)  848).  Stich  a  dedication  may 
be  presumed  from  long  enjoyment  (^Pools  v. 
Hwfkinaon,  11  M.  &  W.  827) ;  and  it  is  not 
material  to  inquire  who  the  precise  dedi- 
cating owner  was  (Bex  v.  E<ui  Mark 
Tything,  11  Q.  B.  877).  If  the  owner  wants 
to  exclude  the  presumption  of  a  dedication, 
while  at  the  same  time  he  wishes  to  let  the 
public  pass  over  it,  he  should  do  some  act 
to  shew  that  he  gives  a  licence  only ;  the 
common  course  is  to  shut  the  way  up  one 
day  in  the  year  (British  Museum  (Trustees) 
V.  Finnis,  5  C.  ft  P.  460).  Where  the  parish 
adopts  a  public  way,  which  becomes  such 
by  dedication,  it  is  liable  to  repair  the  same, 
even  at  Common  Law  (Bex  v.  Leake,  2  N. 
ft  M.  583) ;  and  for  stututory  regulations  as 
to  such  adoption,  see  5  ft  6  Will.  4,  c.  50 
(Highway  Act,  1885).  A  remedy  lies  by 
action  or  indictment  for  the  obstruction  of 
a  highway.  Dowuton  v.  Fame,  2  Sm.  L.  C. 
132. 

HOLDIHG  OVER.  This  is  the  phrase 
commonly  used  to  denote  that  a  tenant  re- 
mains in  possession  of  lands  or  houses  after 
the  determination  of  his  term  therein. 
Thus,  a  tenant  by  sufferance  is  one  who 
has  come  in  by  right  and  who  holds  over 
by  wrong.  And  by  the  Common  Law,  a 
husband  who  has  been  in  possession  during 
the  coverture  in  right  of  his  wife,  and  who 
afterwards  (not  having  qualified  by  the 
birth  of  a  child  or  otherwise  to  hold  over 
as  tenant  by  the  curtesy)  holds  over,  was 
also  a  tenant  by  sufferance,  but  for  his 
more  speedy  ejection  by  the  next  successor 
in  right  he  is  made  a  trespasser  by  the 
stat.  6  Anne,  c.  18,  s.  5. 

HOMAGE.      This  was  an   incident  of 
feudalism,  and  was  so  called  because  the 


tenant  thereby  acknowledged  his  tenuro  as 
that  of  the  lord's  man  or  vassal  (devenio 
homo  wrier).  It  is  to  be  distinguished 
from  fealty,  another  incident  of  feudalism, 
and  which  consisted  in  the  solemn  oath  of 
fidelity  made  by  the  vassal  to  the  lord, 
whereas  homage  was  merely  an  acknow- 
ledgment of  tenure.  If  the  homage  was 
intended  to  include  fealty  it  was  called 
liege  homage,  but  otherwise  it  was  called 
simple  homage. 

Tne  word  homage,  or  homagiura,  is  also 
a  noun  of  multitude,  and  denoted  the  jury 
of  copyholders  who  made  presentment  to 
the  lord  or  his  steward  of  all  matters  af- 
fecting the  lands  of  the  manor  which  had 
been  transacted  out  of  Court.  Such  pre- 
sentment has,  however,  ceased  to  be  re- 
Suired  in  the  great  majority  of  cases  since 
le  Act  4  ft  5  Vict.  c.  35. 

HOiaCIDE  is  literally  the  killing  of  a 
human  being.  It  is  of  the  following  ya^ 
rieties : — 

(a.)  Felonious  homicide,  and  being 
either  murder  or  manslaughter 
(see  these  two  titles) ; 

(b.)  Excusable  homicide, — as  where  it 
occurs  by  misadventure,  or 
through  ignorance,  or  from  ne- 
cessity; and 

(c.)  Justifiable  homicide,  —  as  where  a 
sheriff  executes,  or  causes  to  be 
executed,  a  criminal  in  strict  con- 
formity to  his  sentence ;  or  where 
a  policeman  kills  a  person  who 
resists  capture ;  or  where  another 
person  commits  the  act  in  self- 
defence;  or  (in  the  case  of  a 
woman)  in  defence  of  her  chastity. 

HOIOHE  REPLEGIAimO.  This  was  a 
writ  which  lay  to  replevy  a  man  out  of 
prison,  or  out  of  the  custody  of  any  private 
person,  in  the  same  manner  that  chattels 
taken  in  distress  may  be  replevied.  It  was 
necessary  to  give  security  to  the  sheriff  that 
the  man  should  be  forthcoming  to  answer 
any  charge  against  him.  In  Somers/dt'e 
Case  (20  St  Tr.  1),  it  is  stated  by  Mr.  Har- 
greaves  in  argument  that  this  writ  was 
one  (the  writ  de  nativo  habendo  being  the 
other)  of  the  only  two  writs  provided  by 
law  for  the  master^s  reclaiming  a  runaway 
villein. 

HOHOVB.  The  seigniory  of  a  lord  para- 
mount was  so  called,  while  the  seigniory  of 
a  mesne  lord  was  simply  called  a  seigniory. 

H0B8E8.  A  person  who  hires  a  horse 
is  bound  (in  the  absence  of  express  agree- 
ment to  the  contrary)  to  provide  it  with 
sufficient  food  during  his  use  of  it  (Hand- 
ford  V.  Pdhner,  5  Moo.  74) ;  he  must  also 
use  it  in  a  careful  manner,  and  not  drive 

N 


178 


A  NEW  LAW  DICTIONABT. 


it  when  Tisibly  exhaiuted  (Bray  y.  Mayne, 
Gow.  1^.  A  livery  stable-keeper  has  a  lien 
for  his  keep  and  exercise  of  a  horse  {Bevan 
▼.  Watert,  3  G.  &  P.  520) ;  and  other  stable 
keepers  may,  by  special  agreement,  acquire 
a  similar  lien  (WaUaee  v. WoodgaU,  1  C.  & 
P.  575).  Horses  standing  at  livery  are 
liable  to  be  distrained  for  rent  {Panotu  t. 
GiyeU,  4  C.  B.  545).  The  stats.  2  &  3  Ph. 
&  M.  c.  7,  and  31  Eliz.  c.  12,  regulate  the 
sale  of  horaes,  which  must  be  in  fairs  or 
markets;  and  horses  so  sold,  although 
stolen,  become  the  property  of  the  pur- 
chaser ;  but  the  owner  of  a  stolen  horse  so 
sold  may  redeem  it  upon  payment  of  the 
price  given,  31  Eliz,  o.  12,  s.  4.  As  to  the 
sale  of  horses  with  a  toarrantyf  see  title 
Wabbastt. 

HOTCHPOT.  This  word  is  the  English 
equivalent  for  the  Latin  eoUatio.  It  denotes 
that  of  two  or  more  persons  jointly  entitled 
to  share  equally  in  tne  distribution  of  pro- 
perty, whether  real  or  personal,  any  one  of 
them  who  has  received  part  of  his  or  her 
share  previously  to  the  period  of  the  ulti- 
mate distribution  must  bring  into  the  com* 
mon  property  the  part  so  received  before  he 
or  she  is  entitled  to  share  in  the  general 
distribution.  Thus,  if  the  owner  of  fifty 
acres  has  two  daughters,  and  gives  one  of 
such^  daughters  twenty  acres  upon  her 
marriage,  and  afterwards  dies  intestate, 
leaving  the  two  daughters  his  co-heiresses, 
the  daughter  who  had  already  received 
part  shall  bring  that  part  into  hotchpot, 
and  then  take  her  half  share  of  the  original 
fifty  acres,  or  refusing  so  to  do,  shall  leave 
all  the  remaining  thirty  acres  to  her  sister. 
A  hotchpot  clause  is  also  usual  in  wills  and 
marryige  settlements. 

HOTTSZ-BOTE.  This  word  denotes  the 
right  of  the  tenant  for  life,  or  other  tenant 
with  a  limited  interest,  to  take  wood  or 
timber  for  the  necessary  repair  of  houses, 
&c.,  part  of  the  lands  in  tenancy. 
See  title  Estovebs. 

HOTTSZ-BBEASUrO :  See  Burglary. 

H0U8B    OF     LOBIMBI,     JUBISBIOTIOH 

or.  The  House  of  Lords,  having  been 
originally  interchangeable  with  the  Aula 
Regie,  was  possessed  of  a  twofold  jurisdic- 
tion, namely, 

(1.)  An  original  jurisdiction;  and 

(2.)  An  appllate  jurisdiction. 
This  twofold  jurisdiction  appears  fifom  vari- 
ous causes  to  have  fallen  in  early  times  into 
comparative  disuse.  (1 .)  The  disuse  of  the 
original  jurisdiction  is  accounted  for  by  the 
circumstance  that  the  Aula  Regis  had  been 
divided  into,  firstly,  committees,  and  se- 
condly, permanent  Courts,  appropriating 
to  themselves  the  cognisance  of  special 
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matters ;  namely,  the  Court  of  Exchequer 
for  matters  of  revenue  ttSecting  the  Crown ; 
the  Court  of  Common  Pleas  for  matters 
chiefly  of  a  freehold  nature  between  subject 
and  subject ;  the  Court  of  Queen's  Bench 
originally  for  the  residuary  jurisdiction  of 
tlie  Aula  Regie,  but  latterly  for  a  definite 
but  more  or  less  general  portion  of  that 
jurisdiction ;  and  the  Court  of  Chancery  for 
matters  of  gram.  (2.)  The  disuae  of  the 
appellate  junsdietion  is  accounted  for  partly 
by  the  competency  of  the  jurisdiction  of 
the  Courts  having  original  jurisdiction,  and 
more  especially  by  the  wide  powers  of  the 
Court  of  Chancery,  which  gave  redress  in 
most  oases  of  hardship  at  Common  Law,  and 
partly  by  the  circumstance  that  the  Coun- 
cil or  Star  Chamber  exercised,  although 
illegaUy,  a  control  over  verdicts ;  and  partly 
also,  and  perhaps  chiefly,  bv  the  cironm- 
stanoe  that  the  Court  of  Exchequer  Cham- 
ber was  established  by  31  Edw.  3,st.  1,  c.  12, 
as  a  Court  of  Appeal  from  the  Courts  of 
Exchequer  and  Common  Pleas,  becoming 
also  a  Court  of  Appeal  from  the  Court  of 
Queen's  Bench  in  virtue  of  the  stat  27  Eliss. 
c.  8.  Certain  it  is,  at  all  events,  that  after 
the  beginning  of  the  fifteenth  centuij  the 
appellate  jurisdiction  of  the  House  of  Lords 
did  fall  into  disuse,  and  that  it  continued 
in  disuse  till  about  the  Restoration  in  1660, 
when  the  jurisdiction  of  the  House  of  Lords, 
as  well  in  its  original  as  in  its  appellate 
branch,  was  attempted  to  be  restored. 

Thus  (1.)  With  reference  to  their  original 
juri8dictk)n,--rThe  Lords  did  not  at  the  Re- 
storation period  hesitate  on  petition  (a)  to 
stay  waste  on  the  estates  of  private  per- 
sons; (b)  to  Secure  the  tithes  of  church  liv- 
ings during  vacancies ;  or  generally  (c)  to 
interfere  in  freehold  matters  affecting  a 
member  of  their  own  House.  But  these 
pretensions  were  always  objix;ced  to  by 
the  Commons  as  an  unlawful  interference 
with  the  ordinary  tribunals,  and  were  finally 
given  up  in  the  case,  or  as  a  consequence 
of  the  case,  of  Skinner  v.  East  India  Com- 
pany in  the  reign  of  Charles  U.  The  plain- 
tiff in  that  case  had  petitioned  the  King  for 
redress  and  restitution  in  respect  of  certain 
losses  sustained  by  him  at  the  hands  of  the 
East  India  Company's  agents,  they  having 
plundered  his  propertv,  taken  away  his 
ships,  and  disposs^sed  him  of  an  island 
which  he  had  purchased  from  a  native  Indian 
prince.  The  King  transmitted  the  petition 
to  the  House  of  Lords,  and  the  Lords  called 
upon  the  East  India  Company,  through 
their  chairman,  Sir  Samuel  Barnardiston 
(who  was  an  M.P.)  to  put  in  their  answer  to 
Skinner*s  complaint.  The  Company  pleaded 
in  bar  to  the  jurisdiction ;  but  that  plea  was 
overruled,  and  eventually  judgment  was 
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^ven  for  Skinner  with  £5000  damages.  The 
Gompany  having  in  the  meantime  brought 
the  proceedings  in  the  House  of  Lords  to 
the  attention  of  the  Commons,  prayed  the 
latter  body  to  interfere  and  assume  juris- 
diction in  the  matter,  Bamardiston  being  a 
member  of  their  House.  The  Commons  at 
once  took  cognisance  of  their  complaint; 
and  the  Lords  objecting  to  this  unwarranted 
assumption  of  jurisdiction  on  their  pert, 
several  conferences  followed  between  the 
two  Houses.  These  conferences  proving 
ineffectual,  the  Lords  and  Commons  re- 
taliated on  each  other,  the  Commons  voting 
Skinner  into  custody  for  a  breach  of  privi- 
lege, and  the  Lords  committing  Bamardis- 
ton for  the  like  cause.  Subsequently,  the 
Lords  released  Bamardiston,  but  the  Com- 
mons persisting  in  the  dispute,  passed  a  bill 
vacating  all  the  proceedings  in  the  Lords 
against  Bamardiston.  The  King  ultimately 
quieted  the  dispute  by  recommending  an 
erasure  of  all  proceedings  from  the  journals 
of  the  two  Houses;  and  the  Loras  have 
never  from  that  time  made  any  pretensions 
to  an  original  jurisdiction. 

(2.)  With  reference  to  their  appellate 
junsdietion, — The  Lords,  in  the  opinion  of 
Sir  M.  Hale,  never  exercised  any  such  juris- 
diction in  matters  coming  from  Courts  of 
Equitv  until  the  reign  of  Charles  L,  or  more 
probably  the  Bestoratlon  in  1660 ;  but  in 
matters  comin<y  from  the  Courts  of  Com- 
mon Law,  the  Lords  from  a  very  early  time 
ezeroised  an  appellate  jurisdiction  upon 
writs  of  error  under  commission  issuing 
under  the  Great  Seal.  Thid  appellate  juris- 
diction in  both  of  these  its  oranchcs,  was 
equally  reasonable  and  proper;  but  upon 
its  attempted  revival  after  tne  Restoration 
in  1660,  it  was  resisted  by  the  Commons, 
principally  (it  appears)  upon  the  score  of 
privilege,  and  not  upon  any  more  general 
grounds.  Thus,  in  1675,  in  the  case  of 
Shirley  v.  Sir  John  Fogg,  the  defendant 
being  a  member  of  the  Commons*  House, 
the  plaintiff  brought  an  appeal  to  the  House 
of  Lords  from  the  Courts  of  Equity ;  where- 
upon the  Commons  apprehended  the  coun- 
sel engaged  in  the  case  and  imprisoned 
them  in  the  Tower;  and  although  the 
Lords  sent  their  usher  to  the  Tower  to 
deliver  them,  they  remained  in  custody  for 
some  time  longer,  the  Lieutenant  of  the 
Tower  refusing  to  release  them  without  a 
warrant  from  the  Commons.  The  King, 
with  a  view  to  ntaying  this  dispute  between 
the  two  Houses,  prorogued  Parliament  for 
three  months ;  out  the  dispute  was  revived 
upon  the  re-assembling  of  Parliament,  and 
the  King  thereupon  again  prorogued  Par- 
liament, on  the  latter  occasion  for  eighteen 
months.    Shirley's  appeal  never  came  on 
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again,  but  the  Lords  insisted  upon  their 
right  to  an  appellate  jurisdiction,  and  have 
ever  since  exeroised  that  jurisdiction,  al- 
though the  Commons  upon  the  re-assem- 
bling of  Parliament  passed  some  [intem- 
perate] resolutions  to  the  effect  that  there 
lay  no  appeal  to  the  Hoose  of  Lords  from 
Courts  of  Eouity,  and  that  to  assist  in  any 
such  was  to  betray  the  rights  and  liberties 
of  the  subject.  The  appellate  jurisdiction 
in  Conmion  Law  matters  seems  not  to  have 
been  questioned  either  after  or  before  the 
Bestoratlon. 

HUE  Ain)  GEY.  This  phrase  denotes 
the  [old]  process  provided  by  the  Common 
Law  for  tne  pursuit  of  felons,  and  which 
the  sheriff  «em&2e,  may  still  put  in  force. 
But  the  modem  facilities  and  provisions 
for  arrest  have  now,  as  a  general  rule,  ex- 
cluded the  necessity  for  it. 

HUHDBED  0OUBT.>  A  Hundred  Court 
HTTHDSEDOBS.  )  ^  much  the  same 
as  a  Court  Baron,  only  that  it  is  larger,  and 
is  held  for  the  inhabitants  of  a  particular 
hundred  instead  of  a  manor ;  it  resembles  a 
Court  Baron  iu  not  being  a  Court  of  Record, 
and  in  the  free  suitors  being  the  judges, 
and  the  steward  the  reg^trar.  Hundredors 
are  persons  empanelled  or  fit  to  be  ero- 
pa7ielled  on  a  jury  upon  a  controversy 
arising  within  the  hundred  where  the  land 
in  question  lies.  The  word  **  hundredor  " 
also  sometimes  signifies  he  who  has  the 

i'urisdiction  of  a  hundred  and  holds  the 
iundred  Court ;  and  sometimes  it  is  used 
for  the  bailiff  of  a  hundred.  Cromp.  Juris. 
217. 

HUSBAND  AND  WIFE.  This  relation, 
which  was  anciently  called  that  of  Baron 
and  Feme,  is  fertile  in  legal  consequences, 
as  well  in  the  rights  which  it  confers  as  in 
the  liabilities  which  it  imposes  upon  either 
party  to  the  relation. 

Firstly,  The  rights  of  the  husband;  and 
hereundec  firstly,  in  the  real  estate  of  the 
wife ;  and  secondlv,  in  her  personal  estate. 
(1.)  In  the  real  estate  of  the  wife,  the 
husband  takes  the  following  rights : — 
(a.)  The  entire  rents  and  profits  arising 
during  the  coverture ;  and  if  he 
survive    the  wife,  and  has  had 
issue  by  her  capable  of  inheriting, 
(&.)  An   estate  for  the  residue   of  his 
life.    See  title  Cubte6t. 
But  with  respect  to  marriages  which  are 
solemnised  after  the  9th  of  August,  1870, 
and  real  ei^tate  coming  to  the  wife  after- 
wards, during  the  coverture,  the  wife  takes 
the  entire  rents  and  profits  thereof  inde- 
pendently of  her  husband  ^tee  title  Sepa- 
rate Estate);   and  the  husband  is  left 
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only  hia  curtesy  estate.    (M.  W.  P.  Act, 
1870.) 

(2.)  In  the  personal  estate  of  the  wife, 
the  husband  has  the  following  rights : — 
(a.)  All  that  part  of  her  personal  estate 
that  is  in  possession,  or  which 
(beiug  chattels  personal)  he  re- 
duces into  possession  or  (but  only 
if  chattels  real)  alienates  during 
the  coverture ;  and  if  he  survive 
the  wife, 
(6.)  All  tliat  other  part  of  her  estate  which, 
as  being  either  choses  in  action 
not    reduced   into  possession   or 
chattels  real  not  alienated  during 
the  coverture,  go  to  him  as  her 
administrator. 
But  under  the  M.  W.  P.  Act,  1870  (33  & 
34  Vict,  c  93),  the  wages  and  eaniings  of 
married  women  from  any  employment,  oc- 
cupation, or  trade,  or  from  the  exercise  of 
any  literary,  artistic,  or  scientific  skill  are 
to  be  their  own  separate  estate,  as  are  also 
all  investments  thereof,  and  all  deposits  in 
savings  banks;  and  further,  all  personal 
property  coming  to  married  women  under 
an  intestacy,  and  all  personal  property  not 
exceeding  £200  coming  to  them  under  a 
will,  are  to  be  their  own  property;  and 
married  women  may  eflfect  policies  of  life 
insurance  either  on  their  own  or  their  hus- 
band's lives,  and  such  policies  are  to  form 
part  of  their  own  separate  estate. 

Moreover,  in  respect  of  the  before-men- 
tioned rights  of  the  husband  as  well  in  the 
real  as  in  the  personal  estate  of  the  wife, 
the  same  are  subject  to  the  rule  or  practice 
of  Equity,  called  "  The  Wife's  Equity  to  a 
Settlement  "(ic*  title  EQumr  to  Sbttle- 
mentV  whereby  the  Court  of  Chancery  in 
oertam  cases,  and  almost,  indeed,  in  the 
invariable  case,  sets  apart  for  the  wife  a 
proportion  of  her  estate  previously  to  the 
nusoand's  obtaining  the  possession  thereof. 
Secondly,  The  rights  of  the  wife,  and 
hereunder.  Firstly,  In  the  real  estate  of 
her  husband;  and,  secondly,  in  his  per- 
sonal estate. 

(1.)  In  the  real  estate  of  the  husband. 
If  the  marriage  was  solemnised  before  the 
Ist  of  January,  1834,  and  the  wife  sur- 
vives her  husband,  she  is  entitled  for  the 
residue  of  her  life  as  dowreu  to  one-third 
part  of  all  the  lands  of  which  her  hus- 
band was  at  any  time  during  the  coverture 
solely  seised  for  an  estate  of  inheritance 
(see  title  Dowieb)  ;  and  if  the  marriage  was 
solemnised  after  the  Ist  of  January,  1834, 
she  is  entitled  for  the  residue  of  her  life, 
as  dowressy  to  one-third  part  of  the  lands 
of  inheritance  remaining  to  the  husband 
undisposed  of  by  him,  either  by  deed  or  will, 
and  whether  he  was  legally  seised,  or  only 
equitably  posseased,  of  the  same  lands  dur- 
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ing  the  coverture.  But  whereas  formerly 
her  right  of  dower,  after  it  had  once  at- 
tached, was  indefeasible  by  any  adverse 
disposition,  much  less  by  any  adverse  de- 
claration of  the  husband,  the  right  in  the 
case  of  marriages  solemnised  since  the  Ist 
of  January,  1834,  is  defeasible  by  disposi- 
tion, and  even  by  declaration  of  the  husband 
to  the  contrary,  made  or  contained  by  or  in 
any  deed  or  will  of  his.    See  Doweb  Act. 

Thirdly,  The  liabilities  of  the  hushatid. 
In  respect  of  his  wife,  the  husband  incurs 
the  following  liabUities.  He  is  liable  to 
pay  all  his  wife's  debts  contracted  before 
the  marriage,  and  to  provide  her  with  the 
necessaries  of  life  during  the  marriage, 
whether  she  is  living  with  him,  or  (from 
no  fietult  of  her  own)  separate  from  him. 
He  is  also  liable  on  all  the  contracts  of  his 
wife  entered  into  by  her  with  regard  to 
necessaries,  and  (upon  proof  of  his  assent 
thereto)  with  regard  also  to  non-necessaries, 
being  articles  of  a  luxurious  and  expen- 
sive kind.  However,  under  the  M.  W.  P. 
Act,  1870,  when  the  marriage  haa  taken 

Elace  after  the  9th  of  August,  1870,  the 
usband  is  not  to  be  liable  for  the  debts 
of  the  wife  contracted  before  marriage,  but 
the  wife's  own  separate  estate  (if  any)  is 
to  be  liable  for  the  same ;  but  under  the 
M.  W.  P.  Amendment  Act,  1874,  the  hus- 
band is  again  subjected  to  liability  for 
these  debts  of  his  wife,  but  to  a  limited 
extent  only ;  see  37  &  38  Vict  o.  50,  ss. 
1-5. 

Fourthly,  The  liabilities  of  the  wife.  In 
respect  of  her  husband,  the  wife  used  for- 
merlv  to  incur  no  pecuniary  liability  at 
all,  but  only  the  duties  of  obedience  and 
chastity.  But  under  the  M.  W.  P.  Act, 
1870,  when  her  husband  becomes  charge- 
able to  the  parish,  she  is  liable  to  an  order 
under  the  Poor  Law  Amendment  Act,  1868, 
8.  33,  charging  her  to  contribute  to  the 
maintenance  of  her  husband;  and  she  is 
also  liable  for  the  maintenance  of  her 
children,  as  a  widow  was  by  law  already 
chargeable  therewith.  Moreover,  under 
the  M.  W.  P.  Amendment  Act,  1874, 
supra,  she  ia  rendered  liable,  jointly  with 
her  husband,  for  her  own  debts  contracted 
before  the  marriage. 

See   also   titles   Conjugal   Bights  ; 
Mabbiaqb  Settlements,  &c 

ETPOTHEGA  This  was  a  term  of  the 
Boman  law,  and  denoted  a  pledge  or  mort- 
gage. As  distinguished  irom  the  term 
pignus  in  the  same  la#,  it  denoted  a  mort- 
gage whether  of  lands  or  of  goods  in  which 
the  subject  in  pledge  remained  in  the  pos- 
session of  the  mortgagor  or  debtor,  whereas 
in  the  pignus  the  mortgagee  or  creditor 
was  in  the  possession.    Such  an  hypotheea 
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might  be  either  express  or  implied:  (1.) 
Express,  where  the  parties  upon  the  occa- 
sion of  a  loan  enter  into  an  express  agree- 
ment to  that  effect;  or  (2.)  Implied,  as, 
e.g.,  in  the  case  of  the  stock  and  utensils  of 
a  farmer  (co2ontM),  which  were  subject  to 
the  landlord's  right  as  a  creditor  for  rent ; 
whence  the  Scotch  law  of  hypothec. 

The  word  has  suggested  the  term  hypo- 
ihecaUf  as  used  in  the  mercantile  and 
maritime  law  of  England.  Thus,  under 
the  Factors  Act  («ee  that  title),  goods  are 
frequently  said  to  be  hypothecate ;  and  a 
captain  is  said  to  have  a  right  to  hypothe- 
cate his  vessel  for  necessary  repairs.  See 
Kay's  Law  of  Shipmasters  and  Seamen. 
See  also  next  title. 

HTPOTEEdUZ.  In  French  Law  is  the 
mortgage  of  real  property  in  English  Law, 
and  is  a  real  charge,  following  the  property 
into  whosesoever  hands  it  comes.  Such  a 
charge  may  be  either  (1)  Legale;  or  (2) 
Judiciaire;  or  (3)  ConventionneUe.  It  is 
Ugale,  as  in  the  case  of  the  charge  which 
the  state  has  over  the  lands  of  its  accoun- 
tants, or  which  a  married  woman  has  over 
those  of  her  husband ;  it  \a  judiciaire,  when 
it  is  the  result  of  the  judgment  of  a  Court 
of  Jubtioe ;  and  it  is  conveniionnetle,  when 
it  is  the  result  of  an  agreement  (which 
must  be  express)  of  the  parties. 


I. 


IDEM  80KANTIA.  Where  two  words 
frntually  surnames)  sound  the  same,  al- 
tliough  spelt  differently.  In  criminal  in- 
dictments a  mistake  in  spelling  the  sur- 
name is  immaterial,  so  long  as  the  sound 
is  the  same,  and  there  is  no  mistake  as  to 
the  party,  e,g.,  Segrave  for  Seagrave.  WU- 
Uame  v.  Ogle^  2  Str.  889. 

IDXnnTT.  In  conveyances  of  land  it 
is  necessary  to  identify  the  property  sold 
with  that  described  by  the  parcels  in  the 
title-deeds.  This  is  usually  done  by  a 
comparison  of  all  maps  and  the  successive 
descriptions  in  the  successive  deeds,  coupled 
with  a  declaration  of  identity  by  some  old 
credible  person.  And  in  actions  and  suits 
it  is  often  necessary  to  establish  the  iden- 
tity of  parties  and  of  deponents ;  but  such 
evidence  need  not  be  strict,  as  the  similarity 
of  name  throws  the  onus  of  disproving  the 
identity  on  the  party  affirming  the  nega- 
tive. An  affidavit  of  identity  is  also  re- 
quired of  the  names  in  certificates  of  births, 
baptisms,  marriages,  and  burials ;  otherwise 
the  question  of  identity  is  for  the  jury  to 
determine.  HMiard  v.  Xees,  L.  B.  1  Ex. 
255. 

lOVOSAXTTB  (We  ate  ignorant).      For- 
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merly  the  grand  jury  used  to  write  this 
word  on  bills  of  indictment  when,  after 
having  heard  the  evidence,  they  thought 
the  accusation  against  the  prisoner  was 
groundless,  intimating  that,  though  the 
facts  might  possibly  be  true,  the  truth  did 
not  appear  to  them ;  but  now  they  usually 
write  m  English  the  words  '*not  a  true 
bUl,"  or  *•  not  found,"  if  that  is  their  ver- 
dict ;  whereupon  the  party  is  forthwith  dis- 
charged ;  and  tlie  jury  are  in  so  doing  said 
to  ignore  or  throw  out  the  bill.  A  notable 
instance  of  the  finding  an  ignoramus  was 
the  Earl  of  ShafUthury'e  Case,  8  St.  Tr. 
759,  temp.  Charles  II. 

nafEUBLES.  These  are,  in  French 
Law,  the  immoveables  of  English  Law. 
Things  are  immeublee  from  any  one  of  three 
causes:  (1.)  From  their  own  natur^ — e.y., 
lands  and  houses;  ^2.)  From  their  desti- 
nation,— e.g.,  animals  and  instruments  of 
agriculture  when  supplied  by  Uie  landlord ; 
or  (3.)  By  the  object  to  which  they  are 
annexed,  e.g.,  easements. 

DCPAKEL.  To  impanel  a  jury  signifies 
the  entering  by  the  sheriff  upon  a  piece  of 
parchment  termed  a  panel  the  names  of 
the  jurors  who  have  been  summoned  to 
appear  in  Court  on  a  certain  day  to  form  a 
jury  of  the  country  to  hear  such  matters  as 
may  be  brought  before  them. 

DfPABLAKOE.  An  indulgence  for- 
merly granted  to  a  defendant  to  defer 
pleading  to  the  action  until  a  subsequent 
term.  It  is  said  that  the  reason  of  allowing 
imparlance  was  to  give  the  plaintiff  an 
opportunity  of  settling  the  matter  amicably 
with  the  defendant  without  further  prose- 
cuting his  suit,  a  practice  which  is  supposed 
to  have  originated  from  a  religious  prin- 
ciple founded  on  the  text  of  Scripture, 
"  Agree  with  thine  adversary  quickly, 
whiles  thou  art  in  the  way  with  him." — 
Matt  T.  25.  Since  the  2  Will.  4,  c.  39,  in 
actions  commenced  by  the  process  pre- 
scribed by  that  Act,  these  imparlances  are 
abolished ;  and  more  recently,  under  r.  31 
T.  T.  1853,  no  entry  or  continuance  by  way 
of  imparlance  or  otherwibe  shall  be  made 
on  any  record  or  roll  whatever,  or  in  the 
pleadings. 

See  also  title  CoKmruANCE. 

DIFLICATIOir.  This  wozd  signifies 
something  implied  in  law,  though  not 
formally  expressed  m  words. 

The  natural  meaning  of  the  word  is  also 
the  technical  one.  Such  implications  are 
raised  both  in  estates  and  in  rights ;  e.g., 
prior  to  1  Vict.  c.  26,  an  estate  tail  by  im- 
plication arose  from  words  importing  an 
indefinite  fi&ilure  of  issue  of  the  donee  for 
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life;  and  althoagh  that  particular  impli- 
cation is  now  expressly  dittcontinued  by 
statute,  yet  similar  implications  hold  good 
in  other  matters ;  also,  a  subsequent  ratifi- 
cation by  A.  of  the  contract  of  B,  amounts 
in  law  by  implication  to  a  previous  com- 
mand On  the  part  of  A.  to  B.  to  enter  into 
the  contract. 

nCPOXnn).  The  placing — i.e.,  confin- 
ing—cattle, goods,  or  chattels  taken  under 
distress  in  a  lawful  ponnd,  wliich  may  be 
either  open  or  close.  An  open  pound  is 
any  place  la  which  the  owner  of  the  cattle 
may  give  them  to  eat  and  drink  without 
trespass,  and  by  the  Common  Law  he  was 
in  fact  bound  to  do  so  at  his  own  peril.  A 
pound  close  is  some  private  place,  selected 
oy  the  impounder,  wnere  the  owner  has  no 
right  to  enter  to  them,  but  the  impounder 
must  sustain  them,  and  that  without  any 
allowance  for  it.  But  now,  by  12  &  18  Vict, 
c.  92,  it  is  enacted  that  every  person  who 
shall  impound  or  confine  any  animal  in  any 
common  pound  or  inclosed  place  shaU  pro- 
vide it  with  food  and  water ;  and  by  the 
17  &  18  Yict.  0.  60,  it  is  further  enacted 
that  the  impounder  may,  in  the  manner 
directed  by  the  Act,  sell  the  cattle  im- 
pounded, or  any  of  them,  openly  in  the 
public  market,  and  apply  the  produce  of 
the  sale  in  discharge  of  the  expenses  of 
food  and  nourishment,  rendering  the  over- 
plus (if  any)  to  the  owner  of  the  cattle. 
See  also  titles  Pound  ;  Pound-Bbsaoh  ; 

and  POUNB-KXEFEB. 

nCPBISOmiENT  VOB  D2BT.      By  the 
Stat.  32  &  33  Vict.  c.  62  (The  Debtors' 
Act,  1869),  s.  4,  it  is  enacted  that  no  person 
shall,  after  the  1st  of  January,  1870,  be 
arrested  or  imprisoned  for  making  default 
in  payment  of  a  sum  of  money,  with  the 
following  exceptions : — 
(1.)  Persons  making  default  in  the  pay- 
ment of  a  penalty,  not  being  a 
penalty  in  respect  of  any  con- 
tract; 
(2.)  Persons  making  default  in  the  pay- 
ment of  any  sum  recoverable  sum- 
marily before    a  justice  of  the 
peace; 
(3.)  Persons  being  trustees  or  ^uoW  trus- 
tees making  default  in  the  pay- 
ment of  a  sum  in  their  possession 
or  under  their  control,  after  they 
were  ordered  by  a  0)urt  of  Equity 
to  pay  the  same ; 
(4.)  Persons  being  attorneys  or  solicitors 
making  default  in  tne  payment  of 
costs  ordered  to  be  paid  for  mis- 
conduct, or  in  the  payment  of  a 
sum  of  money  ordered  to  be  paid 
by  them  as  officers  of  the  Couit ; 
(5.)  Persons  being  bankrupts  or  liqui- 
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dating  or  compounding  debtors, 
making  default  in  the  payment  of 
any  portion  of  a  salary  ordered  by 
any  Oourt  of  Bankruptcy  to  be 
paid;  and 
(6.)  Persons  making  default  in  the  pay- 
ment of  sums  in  respect  of  the 
payment  of  which  orders  are  in 
the  Debtors  Act,  1869,  authorized 
to  be  made,  being  principally  a 
debt  or  the  instalment  of  any  debt 
due  from  such  persons  in  pur- 
suance of  any  oraer  or  judgment 
of  the  Court  which  iimicte  the 
imprisonment;  s.  5. 

DCFBOFBIATE  BBCTOB.  Commonly 
signifies  a  lay  rector  as  opposed  to  a  spiri- 
tual rector,  just  as  impropriate  tithes  are 
tithes  in  the  hands  of  a  lay  owner,  as  op- 
posed to  appropriate  tithes,  which  are  tithes 
in  the  hands  ef  a  spiritual  owner. 
See  titles  Imfbopbiation  ;  Tithes. 

DCFBOFBIATIOH.  The  annexing  of 
an  ecclesiastical  benefice  to  the  use  of  a 
lay  person,  whether  individual  or  corpo- 
rate, in  the  same  way  as  appropriation  is 
the  annexing  of  any  such  benefice  to  the 
proper  and  perpetual  use  of  some  spiritual 
corporation,  whether  sole  or  aggregate,  to 
enjoy  for  ever. 

The  origin  of  appropriations  is  com- 
monly attributed  to  the  policy  of  the 
monastic  orders,  and  is  explained  in  this 
manner  :  At  the  first  establishment  of  the 
parochial  dergy,  the  tithes  of  the  parish 
were  distributed  in  four  parts — one  part 
being  assigned  to  the  bisnop,  one  other 
part  for  the  maintenance  of  the  fabric  of 
tiie  church,  a  third  part  for  the  support 
and  relief  of  the  poor,  and  the  remaming 
fourth  part  for  the  support  of  the  incum- 
bent. The  bishops  having  afterwards 
received  ample  endowment  from  other 
sources,  the  tithes  were  freed  of  their  lia- 
bility in  that  respect ;  and  the  monasteries 
by  gradually  obtaining  possession  of  the 
tithes,  by  grant  or  otherwise,  retained  the 
entirety  of  them  to  their  own  use,  subject 
only  to  maintaining  the  fabric  of  the 
church,  supporting  and  relieving  the  poor, 
and  discharging  by  themselves  or  their 
deputy  (the  vicar)  the  duties  of  the  incum- 
bent. In  this  manner  the  tithes  became 
appropriated  to  the  monastic  bodies ;  and 
upon  such  appropriation  being  made,  the 
appropriators,  and  their  successors,  for  ever 
became  the  perpetual  parsons  (pereonse)  of 
the  church,  and  as  such  might  sue  and  be 
sued. 

Upon  the  dissolution  of  the  monasteries 
by  Stat.  27  Hen.  8,  c  28,  and  31  Hen.  8, 
c.  13,  all  these  various  appropriations  were 
given  to  the  king  by  olauees  contained  in 
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these  statutes ;  and  the  king  haying  since 
granted  ont  from  time  to  time  to  his  sub- 
jects the  tithes  so  given  to  himself,  tliere 
have  thenoe  arisen  the  impropriations^  or 
layparsonages,  of  the  present  day. 

The  appropriation  may  become  disap- 
propriate in  either  of  two  ways : 

(1.)  By  the  dissolation  of  the  corpora- 
tion to  which  tlie  tithes  belonged, — an 
effect  which  was  expressly  excluded  by 
the  statutes  of  Henry  8  upon  the  dissolu- 
tion of  the  monastic  houses ;  or 

(2.)  By  the  patron's  presentment  of  a 
clerk,  and  the  subsequent  institution  and 
induction  of  the  presentee  to  the  parson- 
age. If  such  presentee  had  a  vicar  under 
him,  the  parsonage  was  what  used  to  be 
called  a  sine-cnre, 

IMFUTAUOHB  BZ8  PATEITKIIB.  In 
French  Law,  denotes  the  same  as  Appro- 
priation of  Payments  in  English  Law. 
See  that  title. 

nr  AUTRS  BBOIT.  In  another's  right. 
Thus,  when  an  executor  or  administrator 
sues  a  person  for  a  debt  due  to  the  testator 
or  the  mtestate,  he  is  said  to  do  so  in  autre 
droit,  that  is,  in  right  of  another,  viz.,  in 
the  right  of  the  testator  or  intestate,  whom 
he  represents.  8o  also  a  husband,  in  right 
of  his  wife,  acquires  certain  interests  in  her 
estates,  both  real  and  personal,  and  may 
also  in  her  right  sue  on  the  contracts  of 
his  wife  made  before  marriage,  and  on  all 
obligations  coming  to  her  as  the  merito- 
rious cause  of  action  during  the  coverture. 
The  circumstance  that  any  estate  or  right 
is  held  in  autre  droit,  while  another  is  held 
in  son  droit,  or  in  a  person's  own  right,  is 
one  of  the  diief  causes  which  prevent  the 
merger  of  the  two  estates  or  rights  in  one. 

IVOEHDIASIBX :  See  title  Absok. 

IHGIDEHT.  This  phrase  is  properly 
used  to  denote  anything  which  is  insepa- 
rubly  belonging  to,  connected  with,  or  in- 
herent in,  ano&er  thing  which  is  called 
the  principal.  Thus,  a  Court  Baron  is  in- 
cident to  a  manor,  and  also  inseparably 
incident,  so  much  so  that  it  cannot  be 
severed  from  it  by  grant ;  for  a  Court  is  an 
essential  ingredient  in  every  manor,  with- 
out which  it  will  cease  to  be  a  manor. 
Again,  rent  is  said  to  be  incident  to  a  re- 
version ;  i.e,,  one  of  the  inseparable  quali- 
ties, or  one  of  the  necessary  characteristics 
of  a  reversion.    Les  Vermes  de  la  Ley. 

But  the  word  is  also  used  less  properly 
to  denote  anything  which  is  connected 
with  another  thing,  even  separably.  Thus, 
in  the  common  phrase,  "  costs  of  and  in- 
cidental to  **  any  suit  or  legal  proceeding, 
the  word  can  only  be  taken  as  meaning 
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properly  incurred  in  connection  therewith. 
Also,  the  incidents  of  property  msy  bo 
either  inseparable  or  separable,  e.g.,  the 
right  of  alienation  is  separable  in  Equity, 
although,  semJtiU,  inseparable  at  Law,  from 
a  fee  simple  or  fee  tail  estate  in  lands,  or 
an  absolute  interest  in  personal  estatj^. 

IHOlFiTUK  (ftom  the  Lat.  incipio— 
to  begin).  The  beginning  or  commence- 
ment of  pleadings,  or  sometimes  of  other 
proceedings.  The  phrase  entering  the 
incipitur  on  the  roll  may  be  thus  explained. 
When  the  contending  parties  in  an  action 
have  come  to  an  issue,  the  plaintiff,  in 
strictness,  should  enter  the  same,  together 
with  all  the  pleadings  prior  thereto,  on  a 
roll  of  parchment  called  the  issue-roll; 
but  this  is  now  seldom  done,  the  com- 
mencement of  the  pleadings  only  being 
entered  thereon,  which  is  termed  entering 
the  incipitur  (i.e.,  the  beginning)  on  the 
roll  (1  Arch.  Pract.  350;  Tidd's  Pract.). 
The  entry  even  of  the  incipitur  is  now, 
however,  by  a  recent  rule  of  Court  rendered 
unnecessary.  See  1  PI.  R.  H.  T.,  4  Will.  4. 
See  also  title  Issue  Boll. 

JHCLOSUBE.  Provision  has  been  made 
by  numerous  Acts  in  the  present  reign, 
following  the  principal  Act,  41  €^o.  3, 
c  109  (General  Inclosure  Act),  for  the  in- 
closuro,  exchange,  and  improvement  of 
commons  and  other  lands,  subject  to  com- 
monable rights  and  incidents  in  England 
and  Wales.  A  board  of  commissioners  is 
constituted  by  the  Act  14  &  15  Vict.  c.  53, 
and  their  continuance  in  ofQce  is  regulated 
by  the  Act  25  &  26  Vict.  o.  73.  The  usual 
method  of  procedure  is  for  the  commis- 
sioners to  make  an  order  for  allotment, 
which,  in  the  first  instance,  is  provisional 
only,  but  which  is  afterwards  made  absolute 
upon  a  proper  valuation  and  adjustment  of 
the  rights  of  all  the  parties  concerned. 
The  Court  of  Chancery  has  no  power,  in 
general,  to  restrain  the  commissioners. 
Harris  v.  Jose,  L.  R.  1  Eq.  84. 

See   also   titles   Commonb  ;    Boad6  ; 
Ways. 


DTCOBFOBEAL 
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These  comprise  the  following  varieties  of 
hereditaments : — 
(A.)  Incorporeal  hereditaments  simply 

so  called ;  and 
(B.)  Purely  incorporeal  hereditaments. 
(A.)  Incorporeal  hereditaments,  simply 
BO  called,  comprise  the  following  varieties 
of  hereditaments: — 
(I.)  Keversions; 

(2.)  Remainders,  which  again  are  either 
(a.)  Vested  remainders ;  or 
(b.)  Contingent  remuinders ;  and 
(3.)  Executory  interests. 
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The  definitions  of  theee  yarieties  of  in- 
corporeal hereditaments  are  the  following  : 

(1.)  A  reversion  is  that  estate  of  the 
tenant  which  remains  undisposed  of,  after 
he  has  granted  a  particular  estate,  or  parti- 
cular estates,  out  of  his  own  original  estate ; 

(2.)  A  remainder  is  that  part  of  the 
grantor's  own  original  estate  wnich  remains 
in  him  after  he  has  granted  thereout  oue  or 
more  particular  estate  or  estates,  and  which 
he  afterwards  by  the  same  instrument 
whereby  he  creates  the  particular  estate  or 
estates  which  precede  it  grants  out  also, 
so  as  to  take  effect  (if  at  all)  subsequently ' 
to  and  upon  the  determination  of  the  last- 
mentioned  particular  estate  or  estates.  And 
such  a  remainder  is  either 

(a.)  A  Tested  remainder,  if  (be  it  ever 
so  small)  it  is  always  ready  from  its 
creation  to  its  close  to  come  into  pos- 
session  the  moment  the  prior  estate  or 
estates  (be  they  what  they  may)  happen  to 
determine;  or 

(6.)  A  contingent  remainder,  if  (be  it 
what  it  may)  it  is  not  always  ready  from 
its  creation  to  its  close  to  come  into 
possession  the  moment  the  prior  estate  or 
estates  (be  they  what  they  may)  happen  to 
determine. 

(3.)  An  executory  interest  is  a  future 
estate  which  in  its  own  nature  is  indestructi- 
ble, and  which  arises  when  its  time  comes  of 
its  own  inherent  strength,  not  waiting  for, 
or  depending  on,  the  determination  of  the 
prior  estate  or  estates  (as  the  remainder 
does),  but,  on  the  contrary,  putting  an  end 
to  any  prior  estate  or  estates  which  may  at 
the  time  be  subsisting. 

There  are  certain  rules  which  regulate 
the  creation  of  contingent  remainders  and 
executory  interests  respectively.  Firstly, 
the  rules  which  regulate  the  creation  of 
the  contingent  remainder  are  the  follow- 
ing:— 

(a.)  The  seisin,  or  feudal  possession,  must 
never  be  without  an  owner ;  in  other  words, 
every  contingent  remainder  of  an  estate  of 
freehold  must  have  a  particular  estate  of 
freehold  to  support  it ;  and  as  a  corollary 
to  this  first  rule,  there  is  also  the  following 
rule,  viz.,  every  contingent  remainder  must 
vest,  t.e.,  become  transmuted  into  a  vested 
remainder  or  actual  estate,  during  the  con- 
tinuance of  the  particular  estate  which 
supports  it,  or  eo  instanti  that  such  parti- 
cular estate  determines ;  and 

(b.)  An  estate  cannot  be  given  to  an  un- 
born person  for  life,  follow^  by  an  estate 
to  the  child  of  such  unborn  person. 

Secondly,  the  rules  which  regulate  the 
creation  of  the  executory  interest  are  the 
following : — 

(a.)  An  executory  interest  (not  being 
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subsequent  to  an  estate  tail)  must  be  made 
to  commence  (if  at  all)  within  the  period 
of  any  fixed  number  of  lives  existing  at  the 
date  of  the  instrument  creating  it  and  an 
additional  term  of  twenty-one  years,  allow- 
ing further  for  the  period  of  gestation, 
should  gestation  actually  exist ;  out  if  no 
lives  are  fixed  on,  then  the  term  of  twenty- 
one  years  only  is  allowed  (see  title  Pebpb- 
tuitieb);  and 

(&.)  The  income  of  real  or  persona]  estate 
cannot  be  directed  to  be  accumulated  for 
any  longer  term  than  one  or  other  singly 
(but  not  two  or  more  together)  of  the  fol- 
lowing periods,  so  as  to  be  given  over  with 
or  without  the  oorpw  of  the  estate  to  a 
grantee,  or  devisee,  or  legatee,  that  is  to 
say,— 
(aa,)  For  the  life  of  the  grantor  or  settlor 

(in  the  case  of  a  deed) ; 
(66.)  For  twenty-one   years  ttom   the 
death  of  such  grantor  or  settlor 
(in  the  case  of  a  deed),  or  of  the 
devisor  or  testator  (in  the  case  of 
a  will) ; 
(co.)  For  the  minority  of  any  person 
living  or  in  ventre  sa  mere  at  the 
death  of  the  grantor  or  testa- 
tor; or 
(dd,)  For  the  minority  only  of  any  per- 
son who  under  the  deed  or  will 
would  for  the  time  being,  if  of 
full  age,  be  entitled  to  the  in- 
come so  directed  to  be  accumu- 
lated (39  &  40  Geo.  3,  c  98,  com- 
monly called  the  Thellusson  Act) 
(and  see  title  Aooumulations). 
(B.)  Purely  incorporeal   hereditaments 
comprise  the  following  varieties : — 
(a.)  Appendant     incorporeal    heredita- 
ments; 
(&.)  Appurtenant   incorporeal  heredita- 
ments: and 
(e.)  Incorporeal  hereditaments  in  gross. 
Firstly,     (a.)    Appendant     incorporeal 
hereditaments  are  such  hereditaments  of  an 
incorporeal  character  as  are  necessarily,  and 
have  therefore  ftom  the  earliest  of  times, 
been  attached  to  some  corporeal  heredita- 
ment, and  never  been  separated  therefrom. 
They  comprise  the  following  three  varieties, 
viz.: — 
(1.)  A  seigniory  appendant  (m«  that  title). 
(2.)  A  right  of  common  appendant  (eee 

title  Gohmon);  and 
(3.)  An  advuwson  appendant  (tee  that 

title). 
Secondly,  appurtenant  incorporeal  here- 
ditaments are  such  hereditaments  of  an  in- 
corporeal character  as  are  not  necessarily  or 
originally  attached  to  some  corporeal  here- 
ditament-, but  have  been  attached  thereto 
either  by  some  express  deed  of  grant,  or  by 
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presoription,  which  presumes  a  grant.  The 
only  example  of  an  appurtenant  incorporeal 
beroditament  which  need  be  giTen  is, — 

A  right  of  conmion  appurtenant.  See 
title  Common. 

Thirdly,  incorporeal  hereditaments  in 
gross  are  such  hereditaments  of  an  incorpo- 
real character  as  are  not  attCMilied  to  any  cor- 
poreal hereditament,  but  stand  separate  and 
alone.  They  comprise  the  following  six 
(among  other)  varieties : — 

(1.)  A  seigniory  in  gross  (tee  that  title) ; 

(2.)  A  rent  seek  {»ee  that  title) ; 

(3.)  A  rent^harge  (see  that  tiUe) ; 

(4.)  A  right  of  common  in  gross  (see 
title  0>umon)  ; 

(5.)  An  advowson  in  gross  («ee  that 
title);  and 

(6.)  Tithes  (see  that  titie.) 

Many  of  these  incorporeal  hereditaments 
in  gross  may  have  been  at  one  time  incor- 
poreal hereditaments  either  appendant  or 
appurtenant  to  some  corporeal  heredita- 
ment, from  which  in  some  manner  or  other 
they  have  been  separated ;  and  it  is  a  rule 
of  law  that  when  an  appendant  incorpo- 
real hereditament  (e-g.,  an  advowson)  is 
once  separated  from  the  oorix)real  heredita- 
ment to  which  it  wais  tiieretofore  attached, 
it  can  never  become  appendant  again,  but 
must  always  for  the  future  either  remain 
in  gross  or  become  appurtenant  by  some 
grant,  express  or  presumed. 

nrCEEASE,  COST  07.  In  strictness  it 
is  within  the  province  of  the  jury  upon 
any  trial  to  assess  or  ascertain  tne  amount 
of  and  to  award  the  costs  of  the  action  to 
the  successful  party;  but  as  the  Oourts 
have  power  ex  officio  to  assess  the  damages 
against  the  defendant,  it  has  become  the 
practice  for  the  jury  to  award  tp  the 
successful  party  the  nominal  sum  of  40«. 
only,  and  for  the  Court  to  assess  by  their 
own  officer  the  actual  amount;  and  the 
amount  so  assessed,  over  and  above  the 
nominal  stmi  awarded  by  the  jury,  is 
thence  called  ^  costs  of  increase."  Lush's 
Pr.  775. 

IHGTJ1CB3ENT  (from  incumhere,  signify- 
ing, as  well  to  possess  and  keep  safely, 
as  to  endeavour  earnestly,  obnixi  operam 
dare).  Is  a  clerk  duly  possessed  of  or 
resident  on  his  benefice  with  cure.  It  is 
said  there  are  four  things  necessary  to  the 
being  a  complete  incumbent.  1st.  Pre- 
sentation. That  is,  the  patron's  free  gift  or 
commendation  of  his  clerk  to  the  pirson- 
age  or  vicarage,  by  presenting  or  offering 
him  to  the  bishop.  2ndly.  Admission  of 
such  clerk  by  the  bishop  by  his  allowance 
or  approbation  of  him  after  due  examina- 
tion, and  by  making  rocord  of  his  name 
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accordingly.  Srdly.  Institntion  of  such 
clerk  to  such  benefice  by  the  bishop  or 
collation.  4thly.  Introduction,  whereby  the 
clerk  takes  actual  possession  of  the  bene- 
fice, by  taking  the  keys  of  the  church  door, 
by  the  ringing  of  a  bell  or  the  like. 

IHDKBITATnS  A88ITXPSIT.  That 
species  of  the  action  of  assumpsit  in 
which  the  plaintiff  first  alleged  a  debt, 
and  then  a  promise  in  consideration  of  the 
debt;  such  promise,  however,  was  not 
usually  an  express,  but  an  implied  one, 
the  law  always  implying  a  promise  to  do 
that  which  the  party  is  legally  liable  to 
perform.  Now  by  the  C.  L.  P.  Act,  1852, 
s.  49,  all  statements  which  need  not  bo 
proved,  such  as  the  statement  of  time,  quan- 
tity, quality,  and  value,  where  these  are 
immaterial ;  the  statement  of  lobing,  and 
finding,  and  bailment  in  actions  for  goods 
and  their  value;  the  statement  of  acts  of 
trespass  having  been  committed  with  force 
of  arms  and  against  the  peace  of  our  lady 
the  queen ;  the  statement  of  promisee  which 
need  not  he  proved,  as  promises  in  indebi- 
tatus counts,  and  mutual  promises  to  per- 
form agreements ;  and  all  statements  of  a 
like  kind,  shall  be  omitted. 

For  forms  of  indebitatus  ooimts,  see 
Day,  C.  L.  Pract.  pp.  237-239. 


IHDEGEHT  ASSAULT. 
IHBEGEHT  EZPOSUBE. 


These  are  of- 
fences under 
the  Criminal 
Law,  24  &  25 
Vict.  c.  100, 


DTDECEHT  FBIHTS. 

s.  52,  and  other  statutes,  punishable  re- 
spectively with  imprisonment  or  fine,  or 
lK)th,  and  with  or  without  hard  labour. 
See  Greenwood  and  Martin's  Magisterial 
and  Police  Guide,  1874. 


It  is  usual  to  insert  in 
settlements  and  wills  a  clause  of  indemnity 
for  the  protection  of  the  trustees  acting  in 
the  trusts  created  therein.  And  where  (as 
not  infrequently  happens)  the  trustees 
at  the  urgent  request  of  their  oestuis 
que  trust  commit  what  is  technically  a 
brefMsh  of  trust,  but  the  act  is  done  bona 
fide,  and  for  a  present  advantage,  it  is  not 
unusual  to  give,  and  the  trustees  have  a 
right  to  demand,  from  the  cestuis  qu^  trust 
requiring  them  so  to  act  an  express  deed 
of  indemnity.  Such  deed  may  either  con- 
sist in  the  personal  covenant  of  the  parties, 
or  not  only  in  such  personal  covenant,  but 
also  in  the  setting  apart  a  fund,  called  an  in- 
demnity fund,  to  recoup  the  trustees  any 
outlay  which  they  may  have  to  incur  or 
be  put  untc^in  consequence  of  their  having 
so  acted. 

See  also  title  Guabaktee. 
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nroZMHITT,  ACTS  07.  Acts  of  In- 
demnity are  such  as  are  passed  for  the 
relief  oi  those  who  have  neglected  to  take 
the  necessary  oaths,  or  to  perform  other 
acts  required  to  qualify  them  for  their 
offices  and  employments.  So  Acts  of  In- 
demnity, after  rebellions,  have  been  passed 
for  quieting  the  minds  of  the  people,  and 
throwing  former  offences  into  oblivion. 
Similarly,  in  1766,  when  the  Privy  Oouncil, 
being  driven  to  do  so  by  an  urgent  neces- 
sity, issued  certain  Orders  in  Council  with- 
out having  the  authority  of  any  Act  of 
Parliament  so  to  do,  an  Act  of  Indemnity 
was  passed  in  the  following  year  for  the 
protection  of  all  persons  concerned  in  the 
issuing  or  execution  of  the  orders. 

IHDXNTnXE.  Deeds  or  writings  which 
are  cut  or  indented  at  the  top  or  side 
are  called  indentures.  They  formerly 
used  to  cut  them  in  acute  angles  (itular 
dentium)  like  the  teeth  of  a  saw,  but  now 
they  are  usually  cut,  where  cut  at  all, 
in  a  waving  line  on  the  top.  Formerly, 
when  dee£  were  more  concise  than  at 
present,  it  was  usual  to  write  both  parts 
on  the  same  piece  of  parchment,  with  some* 
word  or  letters  of  the  alphabet  written 
between  them ;  through  wmch  the  parch- 
ment was  cut,  either  in  a  straight  or 
indented  line,  in  such  a  manner  as  to  leave 
half  the  word  on  one  part  and  half  on  the 
other ;  but  at  length  indenting  only  came 
into  use,  without  cutting  tmough  any 
letters  at  all ;  after  which  the  process  of 
indenting  came  to  serve  for  little  other 
purpose  than  to  give  name  to  the  species 
of  the  deed,  and  accordingly,  by  the  slat.  8  & 
9  Vict,  a  106,  the  necessity  for  indenting 
was  abolished  altogether  in  the  case  of 
ordinary  deeds,  and  by  the  stat.  24  Vict, 
c.  9,  it  was  abolished  as  a  requisite  in 
deeds  of  gift  of  lands  to  charities. 

XHDICTMEHT.  An  indictment  is  a 
written  accusation  brought,  or  (speaking 
technically)  laid  against  one  or  more 
persons  of  a  crime  or  misdemeanor  pre- 
ferred to  and  presented  upon  oath  by 
the  grand  jury.  Strictly  speaking  sucn 
a  written  accusation  is  not  called  an 
indictment  until  the  grand  jury  has 
heard  the  evidence  against  the  accused, 
and  pronounced  the  accusation  to  be  well 
grounded,  or  in  other  words  has  found  '*  a 
true  bill" :  and  in  this  case  the  indictment 
is  said  to  be  found,  and  the  party  is  said 
to  stand  indicted.  The  person  who  indicts 
another  man  of  an  offence  is  sometimes 
termed  the  indictor,  and  he  who  is  indicted 
the  indictee.    Hawk  P.  C. 

See  also  title  Gbiminal  Intobmation. 

IXSOBSEXEHT.  An^  writing  on  the 
back  of  a  deed  or  other  instrument  is  an 


I  !):*  1  1    tA, 


r — eotUinued, 


indorsement ;  thus  the  receipt  for  conside- 
ration money  on  the  back  of  a  deed  is  an 
indorsement;  so  is  the  attestation  clause 
when  written  on  the  back  of  a  deed.  So 
also  in  the  negotiating  bills  of  exchange, 
he  who  writes  his  name  on  the  back  of  a 
bill  is  termed  the  indorser,  and  he  in  whose 
favour  it  is  indorsed^  the  indorsee. 

An  indorsement  is  of  two  kinds,  viz., 
either  (1)  in  blank,  or,  ^2)  special.  An  in- 
dorsement in  blank  ^which  is  much  the  more 
usual  of  the  two)  is  where  the  indorsing 
person  merely  writes  his  name  across  the 
Dack ;  an  indorsement  special  is  where  he 
prefixes  to  his  own  signature  on  the  back 
the  name  of  a  third  person  expressed  as 
his  payee.  The  effects  of  the  two  indorse- 
ments are  different,  an  indorsement  in 
blank  rendering  a  bill  or  note  payable  to 
bearer  generally,  while  a  special  indorse- 
ment limits  the  payment  to  the  special 
payee  named  and  to  no  other. 


niiii  i  1.^, 


That  jMrtion  of  a 
declaration  or  of  an^  subsequent  pleading 
in  an  action,  which  is  brought  forward  by 
way  of  explanatory  introduction  to  the 
mam  allegations.  It  is  somewhat  analo- 
gous to  the  preamble  in  an  Act  of  Parlia- 
ment, or  to  the  recitals  in  a  deed,  and, 
like  theuL  commonlyoommences  with  the 
word  '*  whereas."  Thus  in  a  declaration 
for  libel,  all  that  introductory  part  which 
stated  '*  that  whereas  the  plaintiff  was  a 
good,  true,  honest,  just,  and  faithful  sub- 
ject of  the  realm,  and  as  such  had  always 
conducted  and  behaved  himself,  &c.,  Ac," 
was  the  inducement,  and  the  matter  thus 
brought  forward  was  thence  termed  *'  matter 
of  inducement ;"  and  in  general,  not  being 
a  material  or  essential  part  of  the  plead- 
ing, it  could  not  be  traversed.  But  see  now, 
as  to  the  omission  of  such  prefatory  words, 
G.  L.  P.  Act,  1852,  s.  61.  It  commonly 
happens  that  in  declarations  on  contract 
there  is  no  inducement,  as  the  declaiaf  ion 
in  such  cases  begins  by  alle^g  the  con- 
tract; on  the  other  hand,  in  actions  for 
wrongs  independent  of  contract,  t.e.,  on 
torts,  all  that  part  of  the  declaration  which 
precedes  in  logical  order  the  statement  of 
the  Act  which  is  complained  of  as  wrong- 
ful, comprising  the  allegation  of  the  right, 
or  of  the  circumstances  of  the  right,  is  com- 
monly known  as  the  inducement.  In 
actions  of  trespass  for  assault  and  battery 
and  for  false  imprisonment  there  is  no 
inducement.  Inducements  which  are  cal- 
culated to  prejudice  or  embarrass  the 
defendant  may  be  struck  out  under  the 
G.  L.  P.  Act,  1852,  s.  52.  If  the  induce- 
bient  contain  any  allegation  that  is  material 
to  the  action,  it  may  of  course  in  such  a 
case  be  traversed. 

See  also  title  Dsolabation. 
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nrBUCnOV.  The  gWing  the  clerk  or  | 
parson  corporal  poesesHion  of  the  church : 
and  it  is  generally  done  by  holding  the 
ring  of  the  door,  tolling  the  bell,  or  some 
8uch  form.  The  intention  of  it  is,  that 
the  parishioners  may  have  due  notice 
and  sufficient  certainty  of  their  new  minis- 
ter, to  whom  their  tithes  are  to  be  paid. 
This,  therefore,  is  the  investiture  of 
the  temporal  part  of  the  benefice,  as  in- 
stitution is  of  the  spiritual.  Co.  Litt. 
300. 

nrBXrSTBIAL       avb     pbovidjuht 

BOCmiES  :  See  title  Fmendly  Sooibties. 

IH  E8SK  In  being ;  in  existence.  Law 
writers  frequently  make  a  distinction  be- 
tween things  which  are  in  mm,  and  those 
which  are  in  posse,  or  in  potentia ;  the  one 
signifying  something  in  existence  at  the 
present  instant,  the  other  signifying  some- 
thing that  may  possibly  be  so  at  some 
future  time.    Co.  Litt 

IBTAHT8,  AOX  07.    He  who  has  not 

attained  the  age  of  legal  capacity,  which 
age  is  in  general  fixed  at  twenty-one 
years.  For  certain  purposes,  however,  it 
arrives  much  earlier  Thus,  in  criminal 
cases,  a  person  of  the  age  of  fourteen  years 
may  be  capitally  punished,  but  under  the 
age  of  seven  he  cannot.  The  intermediate 
period,  between  seven  and  fourteen,  is  sub- 
ject to  much  uncertainty,  for  the  infant 
between  seven  and  fourteen  shall  be  judged 
primd  facie  innocent ;  yet,  if  he  was  doU 
eapaZf  and  could  discern  between  good  and 
evu,  he  may  be  convicted  and  undergo 
execution  of  death,  though  he  hath  not 
attained  tbe  years  of  puberty  or  discretion. 
A  male  at  twelve  years  of  age  may  take  the 
oath  of  allegiance ;  at  fourteen  is  so  far  at 
the  years  of  discretion  that  he  may  enter 
into  a  binding  contract  of  marriage ;  and 
at  twenty-one  he  is  at  his  own  disposal, 
may  aliene  his  land,  and  generally  perform 
all  the  duties  and  enjoy  all  the  privileges 
attaching  to  a  citizen.  A  female  also  is  at 
maturity  at  twelve  years  of  age,  and  may 
therefore  at  that  age  enter  into  a  binding 
contract  of  marriage;  and  at  twenty-one 
she  may  dispose  of  all  her  property. 

The  full  age  of  twenty-one  years  is  com- 
pleted on  the  day  preceding  the  anniver- 
sary of  a  person's  birth ;  and  as,  in  the 
computation  of  time,  the  Uw  in  general 
allows  no  fraction  of  a  day,  it  follows  that 
if  an  infant  is  bom  on  the  Ist  of  January, 
he  is  of  an  age  to  do  any  legal  act  on  the 
morning  of  the  last  day  of  December, 
though  he  may  have  lived  nearly  forty- 
eight  hours  (or  two  days)  short  of  the 
twenty-one  years. 

nrrAXTB,  UrOAPACmZS  OV.  An  in- 
fant may  be  liable  both  for  tort  and  in 


IFFAIITS,  IHCAPACITXE8  OJ—ctmtd. 
crime;  but  with  reference  to  his  liability 
on  contract,  the  law  may  be  stated  as  fol- 
lows:— (a.)  In  the  case  of  contracts  for 
necessaries,  he  is  fully  liable  for  these; 
and  as  to  what  are  necessaries,-  see  that 
title ;  (b.)  In  the  case  of  contracts  for  non- 
necessaries,  the  general  rule  of  law  is  that 
infants  bind  others,  but  are  not  bound 
themselves  (dbUqant,  8ed  non  Migantur), 
This  general  rule  is,  however,  subject  to 
another  one,  viz.,  that  every  contract  is 
primA  faeie  presumed  to  be  for  the  infant's 
benefit,  and  until  the  contrary  is  shewn, 
and  he  chooses  upon  attaining  his  majority 
to  disaffirm  it,  the  law  will  hold  him  to  it, 
the  contract  of  an  infiftnt  in  such  cases 
being  voidable  only,  and  not  absolutely 
void.  In  case  an  mfant,  upon  becoming 
an  adult,  chooses  to  promise  to  pay  a  debt 
incurred  during  his  or  her  infancy,  he  or 
she  must  put  the  promise  in  writing,  and 
personally  sign  the  same,  under  Lord  Ten- 
terden's  Act  (9  Geo.  4,  o.  14).  There  are, 
however,  some  contracts  entered  into  by 
infants  which  are  absolutely  void,  and 
therefore,  ex  vi  termini,  not  confirmable 
by  them  upon  their  attaining  full  age,  e.g., 
generally  such  contracts  as  cannot  possibly 
be  for  their  benefit,  such  as  a  bond  in  a 
penaJ  sum.  It  is  not  coxppetent  for  a 
plaintiff  to  treat  a  breach  of  contract  as  a 
tort,  for  the  purpose  of  suing  the  infant  on 
it.  Jennings  y.Bandaa,ST.B,S35.  And 
now  under  the  Infants'  Belief  Act,  1874 
(37  &  38  Vict  c.  62),  the  contracts  of  in- 
fants which  were  heretofore  ffoidable  only, 
are  rendered  absolutely  voidj  and  as  a  con- 
sequence are  not  confirmable  by  them  upon 
their  becoming  adults. 

nrgAHTB,  JUBISDICnOK  07  GEAK- 
CEBY  OVER.  The  origin  of  this  jurisdic- 
tion is  in  the  drown  as  parens  pairiss, 
whereby  the  Crown  is  laid  under  certain 
duties  towards  children,  and  the  discharge 
of  which  duties  the  Crown  has  committed 
to  the  Lord  Chancellor  sitting  in  Chancery. 
An  appeal  lies  to  the  House  of  Lords  and 
not  to  the  Privy  Council.  But  now  all 
appals  are  to  be  to  the  Court  of  Appeal 
(intermediate  or  final)  of  the  High  Court 
of  Justice. 

An  infant  is  said  to  become  a  ward  of 
Court  so  soon  as  a  bill  is  filed  relative  to 
his  estate,  or  an  order  for  his  maintenance 
is  made  on  summons  without  suit  {In  re 
Oraham,  L.  B.  10  Eq.  530).  It  is  not 
necessary  that  the  infant  should  have  any 
property  in  order  to  found  the  jurisdiction, 
alUiough  without  some  property  the  juris- 
diction cannot  be  either  conveniently  or 
profitably  exercised.  WeUedey  v.  Beaufort, 
2  Buss.  21. 

The  control  of  the  Court  over  infants 
extends  to  their  maintenance,  education, 
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INTAHTS,  JUSISDICnOV  07  CHAV- 
CEBY  OTSBir—isontinvLed. 

and  marriage;  and  the  Court  visits  any 
ditiregard  of  its  authority  in  these  matters 
witli  the  punishment  of  imprisonment  for 
contempt. 

See  also  title  Guabdians. 

IK7£BI0B  0OUST8.  Our  Courts  of 
Judicature  are  classed  generally  under  two 
heads  or  divisions,  viz.,  the  superior  Ctjurts, 
and  the  inferior  Courts,  the  former  division 
comprising  the  Courts  at  Westminster,  the 
latter  comprising  all  the  other  Courts  in 
general,  many  of  wliich,  however,  are  faf 
from  being  of  inferior  importance  in  the 
common  acceptation  of  the  word.  Those 
Courts  which  are  generally  understood  by 
the  phrase  *'  the  superior  Courts  at  West- 
minster/' are  the  King's  Bench,  Conmion 
Pleas,  and  Exchequer. 

IH   TOBMA   FA17FBBIB.     See   Form! 

PaUI'ERIS. 

IHTOBMATIOK  Informations  are  ac- 
cusations for  criminal  offences,  and  he  who 
makes  such  accusations  is  termed  an  in- 
former, and  are,  Ist.,  in  the  name  of  the 
king  only,  and  these  are  filed  in  the  Court 
of  King's  Bench  for  the  punishment  of 
offences  affecting  the  safety  of  the  Crown, 
or  the  interests  of  the  public ;  and  when 
affecting  the  king,  his  ministers,  or  the 
state,  are  filed  ex  officio,  by  his  immediate 
officer,  the  Attorney- General :  when  more 
particularly  affecting  individual  rights, 
they  are  then  filed  by  the  king's  coroner, 
or  master  of  the  crown  office ;  2nd.,  in  the 
name  of  a  king  and  a  subject,  or  in  the 
name  of  a  subject  only.  These  latter 
are  commonly  called  informations  qui  tam^ 
from  these  words  in  the  information  when 
the  proceedings  were  in  Latin,  qui  tarn 
pro  domino  rege  quam  pro  ee  ipto^  &c., 
and  these  are  usually  brought  before 
justices  of  the  peace,  upon  penal  statutes, 
which  inflict  a  penalty  upon  conviction 
of  the  offender,  one  part  tliereof  going  to 
the  king,  and  the  other  part  thereof  to 
the  informer.  The  proper  matters  for  in- 
formations ez  officio  are  such  misde- 
meanours as  peculiarly  tend  to  disturb 
or  endanger  the  king^s  government,  or 
to  molest  or  affront  him  in  the  regular 
discharge  of  his  royal  functions,  e.g.,  sedi- 
tious libels  and  riots  not  amounting  to 
high  treason,  libels  upon  the  king's 
ministers,  his  judges,  &c.,  reflecting  upon 
their  conduct  in  the  execution  of  their 
official  duties,  obstructing  such  officers  in 
the  execution  of  their  duties,  offences  by 
such  officers  for  bribery  or  for  corrupt  or 
oppressive  conduct,  and  the  like. 

See  also  title  Cruiinal  Information. 

IH  OB0S8.    At  large;  Ludependent  of; 


IH  QiEOBB— continued, 
not  annexed  to,  or  dependent  upon  any- 
thing. The  phrase  '*  easements  in  grot$s  " 
was  used  to  designate  rights  of  way  and 
the  like,  enjoyed  by  an  individual  or  indi- 
viduals as  such,  and  not  as  being  owner  or 
owners  of  some  adjoining  land.  But  such 
rights  are  now  called  licence$  only,  and  not 
easements.  Also,  powers  tn  gross  are  those 
powers  (not  being  simply  collateral)  which 
are  not  appendant  or  annexed  to  any 
estate. 

See'tLiao  title  Incorporeal  Herkdzta- 

UEMTS. 

IHILE&ITAHGE  {Juereditas).  Such  an 
estate  in  lands  or  tenements,  or  other 
things,  as  may  be  inherited  by  the  heir, 
and  it  is  divided  into  inheritance  corpo- 
rate and  inheritance  incorporate ;  the  for- 
mer consisting  of  messuages,  lands,  and 
other  substantial  or  corporeal  things ;  the 
latter  oonsibting  of  advowsons,  ways,  com- 
mons, and  such  like,  that  are  or  may  be 
appendant  or  appurtenant  to  inheritances 
corporate.    Les  Termes  de  la  Ley, 


DTHIBITIOH.  A  writ  to  inhibit  or 
forbid  a  judge  from  proceeding  further  in 
the  cauee  depending  before  him.  There 
is  also  another  writ  of  this  kind,  being 
one  which  issues  forth  from  a  higher 
Ecclesiastical  Court  to  an  inferior  one  upon 
an  appeal  (Cowel).  It  is  nearly  the  same 
thing  with  Prohibition  at  Common  Law 
and  Injunction  in  Equity.  See  those 
several  titles. 

XJUUHCTIOH.  This  is  a  writ  remedial 
which  formerly  issued  almost  exclusively 
out  of  the  Court  of  Chancery  restraining 
the  commission  by  the  defendant  of  some 
act  which  he  is  tlireatenin^  to  commit,  or 
restruining  him  in  the  contmuunce  thereof. 
The  writ  of  prohibition  (see  that  title)  was 
until  recently  the  only  writ  of  this  nature 
which  might  issue  out  of  a  Court  of  Com- 
mon Law;  but  under  the  C.  L.  P.  Act, 
1854,  and  now  more  completely  under  the 
Judicature  Act,  1873,  every  Court  may 
issue  injunctions  of  all  kinds. 

Injunctions  have  hitherto  been  issued 
chiefly  in  restraint  of  two  classes  of  acts, 
viz.: — 

(1.)  The  institution  or  continuance  of 
legal  proceedings ;  and 

(2.)  The  commission  of  acts  tn  pais,  of  a 
wrongful  nature. 

The  former  of  these  two  groups  of  cases 
will  no  longer  be  restrained  by  the  Courts 
of  Equity  alone,  but  by  alt  the  Courts 
equallv,  and  probably  upon  the  like 
grounds  with  those  upon  which  hitiierto 
Courts  of  Equity  have  been  induced  to 
act,  viz., — cases  where  the  plaintiff  hud  a 
legal  right,  which  it  was  inequital)le  that 
I  he  should  exercise  at  law,  e.g.,  upon  a  bond 
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or  other  security  obtained  by  fraud  or  un- 
due influence  (Tyler  v.  Yates,  L.  B.  11. 
Eq.  265) ;  or  against  au  executor  whode 
assets  have  been  lost  without  his  act  or 
default;  or  where  a  creditor  yezatiously 
sues  an  executor  at  law,  after  a  decree  has 
been  obtained  upon  a  creditor's  bill  for 
administration  of  assets  in  Equity.  Ferry 
T.  PhelipB,  10  Ves.  38. 

The  latter  group  of  cases  in  which 
E(juity  would  restrain  by  injunction  com- 
prised such  cases  as  the  following : — 

(1.)  Where  the  case  was  one  for  specific 
performance,  and  an  injunction  (which  is 
the  negative  side  of  that  remedy)  was  the 
only  available  means  of  enforcing  it  (Luvh' 
ley  V.  Wagner,  1  De  G.  M.  &  G.  616); 

(2.)  In  cases  of  waste,  where  either  from 
the  nature  of  the  waste  or  from  the  titles 
of  the  parties,  no  writ  of  waste  could  be 
had  at  Law  {Daumshire^Marquis)  v.  Sandys^ 
6  Ves.  109;  Garti^  v.  CoUon,  1  Ves.  Sen. 
524); 

(3.)  Nuisances,  whether  of  a  public  or 
of  a  private  nature ;  and 

(4.)  Infringements  of  patent,  copy- 
right, and  trade-marks. 

And  under  the  stat.  21  ft  22  Vict.  c.  27 
(liord  Cairns'  Act),  the  Court  may  award 
damages  either  in  addition  to  or  in  lieu  of 
an  injunction  in  a  proper  caae.  8oame$  v. 
Edge,  Johns.  669. 

nrLANS  BULB  OV  EXOEAirOE.  BUls 
of  exchange  are  so  called  when  the  drawer 
and  drawee  are  both  resident  within  the 
kingdom  where  drawn  (Bay ley  on  Bills 
of  Exchange).  If  the  bill  is  either  drawn 
abroad  or  made  payable  abroad,  it  is  a 
foreign  bill  and  not  an  inland  one. 
See  also  ti^Ie  Bills  of  Exchange. 

Hm.  A  house  where  the  traveller  is 
furnished  with  everything  he  has  occa:sion 
for  while  on  his  way.  Thomeon  v.  LoGy^ 
3  B.  &  A.  283. 

A  mere  oofiee-house,  or  boarding  or 
lodging-house,  is  not  an  inn.  Upon  the 
keeper  of  an  inn  the  law  throws  a  peculiar 
responsibility  in  guarding  the  goods  of  his 
guests  ;  and  if  the  goods  are  lost,  unless  it 
be  through  the  gross  negligence  of  the 
owner,  the  inn-keeper  shall  be  liable ;  but 
his  liability  is  limited  to  goods  in  the 
house  (infra  fiospiUum)  and  to  the  goods  of 
regular  guests  (a  resident  boarder  or  lodger 
not  being  such  a  guest).  1  Smith,  L.  C. 
50 ;  Calye^a  Case,  8  Coke,  32;  2  Stephens' 
BL  133;  Cro.  Jao.  224. 

IVH8  07  GOUXT  [haspitia  eurim).  The 
societies  of  the  Middle  Temple,  Inner 
Temple,  Lincoln's  Inn,  and  Gray's  Inn,  are 
so  called  because  the  students  therein  do 
study  the  law  to  fit  them  for  practising  in 
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the  Courts  at  Westminster  or  elsewhere. 
These,  together  with  the  Inns  of  Chancery 
and  the  two  Serjeants'  Inns,  are  said  to 
have  formed  one  of  the  most  famous  uni- 
versities in  the  world  for  the  study  of  law  ; 
and  here  exercises  were  performed,  lectures 
read,  and  degrees  conferred  in  the  Common 
Law,  as  they  are  at  other  universities  in  the 

? resent  day  in  the  Canon  and  Civil  Laws, 
'he  degrees  were  those  of  barristers  (first 
styled  apprentices,  from  apprendre,  to  learn) 
who  answered  to  our  bachelors ;  as  the 
state  and  de«:ree  of  a  serjeant,  aervientie 
ad  legem,  did  to  that  of  doctor.  Theae 
studies  are  now  under  the  control  of  the 
Council  of  Legal  Education,  who  have 
endeavoured  to  re-invigorate  them  by  hold- 
ing out  rewards  for  excellence  in  the 
various  branches  of  legal  studv,  and  par- 
ticularly in  Roman  Law  and  Jurispru- 
dence, and  by  making  a  certain  standard 
of  excellence  compulsory  upon  all  students 
seeking  admission  to  the  degree  of  barrister. 
The  Inns  of  Chancery,  being  Clifford's 
Inn,  Symond's  Inn,  Clement's  Inn,  and 
others,  are  subordinate  to  the  Inns  of  Court 
properly  so  called. 

IHinrEHBO  (from  innuo,  to  beck  or 
nod  with  the  head.)  That  part  of  the 
declaration  in  actions  of  libel  and  slander 
which  explains  the  meaning  or  points  the 
application  of  the  libellous  or  slanderous 
matter  complained  of.  An  innuendo  is 
frequently  necessary  where  the  language 
of  the  defendant  is  apparently  innocent 
and  inoffensive,  but  where,  nevertheless, 
by  virtue  of  its  connection  with  known 
collateral  circumstances,  it  conveys  a  latent 
and  injurious  imputation.  So  where,  from 
the  ambiguity  of  the  defendant's  expres- 
sions, it  is  doubtful  who  was  meant,  it  is 
the  proper  office  of  the  innuendo  to  render 
the  allusion  clear,  by  specifically  pointing 
out  the  meaning,  as  e.g,,  where  but  one  or 
two  letters  of  the  name  are  expressed,  or 
the  plaintiff  is  libelled  under  a  fictitious 
or  borrowed  name,  or  where  the  libel  is 
couched  under  a  fable  or  allegory,  whose 
tendency  and  meaning  it  is  necessary  to 
explaiu  bv  reference. 

See  titles  Libel  ;  Slandeb. 

IK  FEB80KAM.  Against  or  upon  a 
person, as  distinguished  from  tn  rem,  against 
or  upon  a  thing.  An  illustration  of  the 
distinction  existing  between  these  two 
phrases  is  frequently  furnished  by  the 
revenue  cases,  which  are  peculiarly  within 
the  jurisdiction  of  the  Court  of  Exchequer. 
Thus  the  condemnation  of  the  smuggled 
^oods  to  the  use  of  the  Crown  is  a  proceed- 
mg  tn  rem,  whilst  the  conviction  of  the 
person  committing  the  illegality,  though 
by  ihb  same  Court  and  oouceming  the 


190 


A  NEW  LAW  DICTIONARY. 


IK  PEB80VA1I— eon^fitiati 

same  transaction,  is  a  proceeding  in  per- 
tonam,  A  judgment  in  rem  is  an  adjudi- 
cation pronounced  upon  the  riaUu  of  some 
pirticular  subject-matter,  as  for  instance, 
the  sentence  of  the  Court  of  Admiralty  con- 
demning a  vessel  or  prize,  or  of  the  Court  nf 
Probate  and  Divorce  establishing  or  nuUi- 
fving  a  marriage ;  which  latter  case,  al- 
tnough  clearly  affecting  the  personal  posi- 
tion of  the  parties,  is  yet  included  in  the 
class  of  judgments  in  rem,  for  it  decides 
the  permanent  $UUu$  of  those  concerning 
whom  it  was  instituted. 

Besides  being  used  to  denote  the  diver- 
sity in  the  effect  of  a  judgment  according 
as  it  is  in  rem  or  in  pertonam  as  distin- 
guished above,  the  phrases  in  personam  and 
in  rem  are  also  used  to  denote  the  compass 
or  extent  of  rights ;  thus  a  I'tM  tn  rem  has 
been,  and  commonly  is,  defined  as  a  right 
availing  against  the  world  at  large  (fcieuUas 
per$ona  competent  eine  reepeetu  ad  certam 
pertonam) ;  and  on  the  other  hand,  a  jtu 
in  personam  as  a  right  availing  against 
some  one  individual  in  particular  (facuUas 
pertona  competent  cam  reepectu  cid  certam 
penonam).  But  this  distinction  has  re- 
rerence  only  to  the  proximate  diversities, 
for  a  jfM  tn  personam  also  avails  remotely 
against  all  the  world.  Austin's  Jurispru- 
dence. 

ZHQirSST  (inquieitio,  an  inquiry).  An 
inquiry  by  a  jury  duly  impanelled  by  the 
sheriff  into  any  cause,  civil  or  criminal. 
The  tenn  **  inquest "  is  sometimes  used  to 
signify  the  jury  itself  before  whom  the 
question  is  brought. 

DTQUIBY,  WBTT  07.  A  writ  directed 
to  the  sheriff  commanding  him  to  summon 
a  jury,  and  to  inquire  into  the  amount  of 
damages  due  from  the  defendant  to  the 
plaintiff  in  a  given  action.  The  necessity 
for  this  writ,  and  the  inquiry  under  it, 
occurs  in  certain  cases  when  the  defendant 
has  suffered  judgment  to  pass  against  him 
by  default  or  nil  dieit,  by  confession,  or 
cognovit  aeiionemj  &c.,  in  an  action,  the 
damages  in  which  aro  not  ascertained  or 
ascertainable  by  mere  calculation. 

In  such  cases  it  becomes  absolutely 
necessarv  that  the  quantum  of  damages 
should  be  assessed  by  a  jury,  who,  under 
tlie  presidence  of  the  under-sheriff^  ascer- 
tain by  the  evidence  of  witnesses,  as  in  a 
trial  at  Nisi  Prius,  what  damages  the 
plaintiff  hath  really  sustained ;  and  after 
their  verdict  the  sheriff  returns  the  inqui- 
sition, which  is  entered  on  the  roll  in  the 
manner  of  a  pottea. 

DIQUIflinOV  OV  OFFICE.  Is  an  offi- 
cial inquiry  directed  by  the  Crown  in  cer- 
tain cases,  as  a  preliminary  step  to  the 
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seizure  of  property,  when  that  can  only 
be  done  after  *'  inquest  of  office,"  or  after 
•*  office  found." 

See  also  title  Office. 

XHQiriBITOBS  (inquisitoret).  These 
(who  aro  culled  also  ministri),  are  sheriffs, 
coroners  super  visum  oorporiSy  or  the  like, 
who  aro  empowered  to  inquire  into  certain 
oases.    Britton,  fol.  4. 

IHSOLMSHT.  The  transcribing  a  deed 
on  to  a  roll  of  parohment,  according  to  cer- 
tain forms  and  regulations,  is  termed  in- 
rolling  a  deed.  It  is  a  common  practice 
to  inrol  deeds  for  safe  custody ;  that  is,  to 
get  them  transcribed  upon  the  records  of 
one  of  tlie  King's  Courts  at  Wesuninster, 
or  at  a  Court  of  Quarter  Sessions.  The 
inrolment  of  a  deed  does  not  make  it  a 
record;  but  it  thereby  becomes  a  deed 
recorded.  For  thero  is  a  difference  be- 
tween a  matter  of  record,  and  a  thing 
recorded  to  keep  in  memory.  A  record 
is  the  entry  on  parohment  of  Judicial 
matters  controverted  in  a  Court  of  record, 
and  whereof  the  Court  takes  notice;  but 
an  inrolment  of  a  deed  is  a  private  act  of 
the  parties  concerned,  of  which  tlie  Court 
takes  no  cognizance  at  the  time  when  it  is 
done  (4  Cruise,  503).  The  copy  of  an  in- 
rolled  deed  of  bargain  and  sale  is  by  the 
stat.  10  Ann.  c.  18,  s.  3,  made  as  g^od  evi- 
dence as  the  original  deed  itself. 

DraAHliy :  See  title  Lunacy. 

XJittJUIIUBLS.  A  term  used  in  plead- 
ing to  signify  unintelligible ;  and  the  rule 
reUtting  to  it  is,  that  if  a  pleading  be  in- 
sensible by  the  omission  of  material  word:*, 
&c.,  it  is  bad.  Stephen  on  Pleading, 
414. 

nrBDCUL  GOXPUTABSEHT  (fhey  settled 
their  accounts  together),  A  species  of 
assumpsit  so  called,  beicause  one  of  the 
counts  of  the  declaration  alleged  that  the 
plaintiff  and  defendant  had  settled  their 
accounts  together,  and  that  the  defendant 
engaged  to  pay  the  plaintiff  tlie  balance, 
but  has  since  neglected  to  do  so. 

IH80LVZKCT.  By  stat.  7  Geo.  4,  c. 
57,  a  Court  for  the  relief  of  insolvent 
debtors  in  England  was  esteblished ;  that 
Court  continued  until  1861,  when  it  was 
abolished  by  the  stat.  24  &  25  Vict.  c.  184, 
all  ite  jurisdiction  being  by  that  Act  trans- 
ferred to  the  Court  of  Bankruptcy;  and 
by  the  stat  32  &  33  Vict,  c  83,  further 
provision  has  been  made  for  the  winding 
up  of  the  late  Court  of  Insolvency.  Im- 
prisonment necessarily  preceded  insolvency 
proceedings,  and  the  debtor  being  in  prison, 
petitioned  for  his  discharge,  having  first 


A  NEW  LAW  DICTION ABY, 


191 


nraOLVSHCT— fxm^tntied. 

made  a  hond  fidA  surrender  of  all  his 
property  to  his  creditors. 

Set  also  titles  Bankbuftot  and  Imfbi- 
soKHiifT  FOB  Debt. 

mPECIIOVfOrKZAlCniATIOK.  Trial 
by  inspection  or  examination  is  such,  that 
when  the  point  or  question  in  dispute  is 
evidently  an  object  of  sense,  the  judges  of 
the  Court  take  upon  themselves  to  decide 
the  question  upon  the  testimony  of  their 
own  senses;  for  where  the  affirmative  or 
negative  of  a  question  is  matter  of  such 
obvious  determination,  it  is  not  thought 
necessary  to  summon  a  jury  to  decide  it, 
that  being  called  to  inform  the  conscience 
of  Uie  Court  in  respect  only  of  dubious 
facts.    9  Bep.  31. 

IHIPEOTIOV  07  DOOmiENTB :  iSea  title 
DisoovKBpr. 

IKSPSZUCUS  (iM  have  inspeeUd), 
Letters  patent  are  so  called  from  the  cir- 
cumstance of  this  being  the  first  word 
with  which  they  begin  (after  the  title  of 
the  king),  thus,  '^  Sex  omnibuSf  &c..  In- 
»peximu9^  &c"  It  is  the  same  thing  with 
an  exemplification:  aee  that  title.  Lei 
Termes  de  la  Ley. 

nrSTALlESllTB.  Are  different  portions 
of  a  debt  payable  at  different  successive 
periods  as  agreed. 

nrSTAHTER.  Immediate,  without  loss 
of  time.  In  this  sense  it  is  used  when 
applied  to  the  word  trial;  thus,  a  trial 
inttanter,  means  an  immediate  trial,  a  trial 
that  is  to  take  place  forthwith. 


nrarrrunOV.  a  kind  of  investiture 
of  the  spiritual  part  of  the  benefice,  as  in- 
duction is  of  the  temporal ;  for  by  institu- 
tion the  care  of  the  souls  of  the  perish  is 
committed  to  the  charge  of  the  clerk.  By 
institution,  the  church  is  full,  so  that  there 
can  be  no  fresh  presentation  till  another 
vacancy,  in  the  case  of  a  common  patron ; 
and  the  clerk  may  enter  upon  the  parson- 
age house  and  glebe,  and  take  the  tithes ; 
but  he  cannot  till  induction  grant  or  let 
them*  or  bring  an  action  for  them. 

nrSUBAHCI,  or  A88UBAHCS.  A  se- 
curity or  indemnification,  given  in  consi- 
deration of  a  sum  of  money,  against  the 
risk  of  loss  from  the  happening  of  certain 
events.  The  person  who  so  insures  is 
termed  the  insurer,  and  he  whose  propertv 
is  insured  is  termed  the  insured,  or  assured, 
and  sometimes,  assuree;  and  the  instru- 
ment by  which  he  effects  such  iosurunce 
is  termed  the  policy  of  insurance.  A  policy 
of  insurance  may  be  defined  to  be  a  con- 
tract between  two  persons,  stipulating  that 
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if  one  pav  a  sum  of  money  (or  premium), 
estimated  to  be  an  e(]^uivalent  to  the  hazard 
run,  the  other  will  indemnify  (or  insure) 
him  against  the  consequences  which  may 
ensue  from  the  happening  of  any  particu- 
lar event.  Thus,  if  I  pay  an  insurance 
company  10s.  a  year  to  indemnify  me 
against  the  loss  which  I  might  sustain  by 
my  house  being  burnt  down,  this  is  termed 
insuring  my  house,  the  company  under- 
taking, in  consideration  of  the  money  which 
I  pay,  to  give  me  a  certain  sum  to  rebuild  it 
in  case  of  fire.  The  same  system  is  pur- 
sued in  the  insurance  of  ships  (commonly 
called  marine  insurance),  and  in  the  insur- 
ance of  the  lives  of  individuals,  commonly 
called  life  insurance. 

There  is  this  difference  between  life  in- 
surance policies  and  all  other  kinds,  that 
the  latter  are  contracts  of  indemnity  merely, 
and  the  moneys  secured  thereby  cease  to 
be  payable  if  no  damage  arises ;  but  the 
former  if  duly  kept  up  until  the  deatii  of 
the  party  assured,  are  payable  at  all  events. 
Da&y  V.  India  and  London  Life  Assurance 
Co.  (15  C.  B.  365). 

For  the  validity  of  a  life-assurance  policy, 
it  is,  however,  necessary  that  the  person 
who  takes  it  out  should  have  some  interest 
in  the  life  assured  at  the  time  of  his  so 
taking  it  out  (14  Geo.  3,  c.  48) ;  but  the 
subsequent  cessation  of  such  interest  does 
not  vitiate  the  policy.    Wins.  P.  P.  177. 

DfTEHDlDEHT.  Understanding,  mean- 
ing, or  construction,  is  so  called. 

See  also  title  CIomhom  Iktendment. 

IRTEBOOIOIOHIKO.  When  the  com- 
mons of  two  adjacent  manors  join,  and  the 
inhabitants  of  both  have  immemorially  fed 
their  catUe  promiscuously  on  each  other's 
common,  this  is  called  interoommoning. 
Les  Termes  de  la  Ley. 

DITESDICT  (interdietio).  An  ecclesi- 
astical censure,  prohibiting  the  administra- 
tion of  divine  service  in  particular  places, 
or  to  particular  persons.    22  Hen.  8,  c.  12. 

As  used  in  Roman  Law,  an  interdict  was 
equivalent  to  the  injunction  in  equity,  and 
see  next  title. 

INTSBDICnOV.  In  French  Law,  a 
person  over  twenty  one  years  of  age,  if  he 
IB  in  an  habitual  state  of  imbecility  or 
insanity,  may  be  excluded  the  manage- 
ment of  his  goods,  upon  the  application  of 
any  of  the  relatives,  whom  failing,  upon 
the  application  of  the  Attorney-General 
(procureur  du  Roi),  to  the  Court  of  first 
instance,  who  will  thereupon  direct  an  in- 
quiry before  the  oonseU  de  famille.  The  in- 
terdiction may  bo  either  absolute  or  limited ; 
in  the  case  of  a  limited  interdiction,  the 
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party  is  able  to  act  with  the  approyal  of  a 
conseU  judiciaire,  see  that  title. 

nrrXREflSE  TEBMINI  (An  interest  in 
the  term).  That  species  of  property  or 
interest  which  a  lessee  for  years  acquires  in 
the  lands  demised  to  him,  before  he  has 
actually  become  possessed  of  those  lands ; 
as  distinguished  from  that  property  or  in- 
terest vested  in  him  by  the  demise,  and 
also  reduced  into  possession  by  an  actual 
entry  upon  the  lands  and  the  assumption 
of  ownership  therein,  and  which  is  then 
termed  "an  estate  for  years.*'  Thus, 
where  an  estate  for  years  in  lands  is  granted 
to  commence  at  a  future  period,  the  grantee, 
of  course,  cannot  enter  until  that  period 
has  arrived;  but  still  he  has  acquired  a 
kind  of  estate  or  at  least  interest  in  the 
lands ;  and  the  estate  or  interest  so  ac- 
quired, and  which  he  would  continue  to 
nave  until  the  i)eriod  at  which  the  term  was 
to  commence,  had  arrived,  and  he  had 
entered  upon  the  possession  of  the  lands, 
would  be  simply  an  interesse  termini, 
1  Cru.  Dig.  239. 

lAXJ&ttEBT.  In  its  legal  signification, 
means  the  estate  or  property  which  a  man 
possesses  either  in  land  or  chattels,  the 

auantum  of  which,  of  course,  depends  upon 
le  title  under  which  he  holds,  and  which, 
therefore,  varies  in  exact  proportion  to  the 
different  titles  under  which  property  can 
be  held.  Thus,  in  land  a  man  may  be 
possessed  of  a  freehold  interest,  or  of  an  in- 
terest less  than  freehold;  which  main 
classification  may  again  be  divided  into  his 
interest  in  fee-simple,  fee-tail,  or  for  life,  or 
his  interest  for  a  term  of  years,  or  at  will. 
So  also  with  regard  to  the  interest  or  pro- 
perty in  goods  and  chattels,  it  may  be 
either  joint  or  several ;  joint,  if  shared  with 
others  (as  with  the  part  owners  of  a  ship), 
several,  if  possessed  by  one  person  exclu- 
sively or  by  more  than  one,  their  interests 
however,  not  being  in  common. 

See  title  Estate  ;  also  title  Intebessb 
Tebhini.  and  next  title. 

IHTESS8T  07  MONEY.  Galled  also 
Usury^  was  not  favoured  by  the  English 
Common  Law,  being  apparently  thought 
unchristian.  However,  the  custom  of  mer- 
chants gradually  introduced  it  in  the  fol- 
lowing cases,  in  all  of  which  it  is  therefore 
payable  withoat  any  express  agreement  for 
that  purpose: — 

(1.)  On  bills  of  exchange ; 

(2.)  On  promissory  notes ; 

(3.)  On  bonds ;  and 

(4.)  On  mortgages. 

Interest  is  also  payable,  even  by  the 
Common  Law,  in  the  following  cases  :— 

(5.)  Under  an  express  contract  to  pay  it ; 


IHTEBEST  OF  IKOVIEY— continued. 

(6.)  Under  a  contract  to  pay  it,  which  is 
implied  from  previous  dealings 
between  the  parties. 
Equity  always  favoured  the  allowance  of 
interest  upon  money  lent  or  owing,  when 
the  amount  was  either  certain  or  ascer- 
tainable, and  invariably  in  such  cases  from 
a  demand  made  for  payment  followed  by  a 
refusal  to  pay ;  and  now  under  the  stat. 
3  &  4  Will.  4,  c.  42,  s.  28,  "  Upon  all  debts 
or  sums  certain  payable  at  a  certain  time  or 
otherwise,  the  j  ury  on  the  trial  of  any  issue, 
or  on  any  inquisition  of  damages,  may, 
if  they  shall  think  fit,  allow  interest  to  the 
creditor  at  a  rate  not  exceeding  the  current 
rate  of  interest,  from  the  time  when  such 
debts  or  sums  certain  were  payable: 
(a)  if  such  debts  or  sums  be  payaole  by 
virtue  of  some  written  instrument  at  a  cer- 
tain time;  or  (b\  if  payable  otherwise, 
then  from  the  time  when  demand  of  pay- 
ment shall  have  been  made  in  writing,  so 
as  such  demand  shall  give  notice  to  the 
debtor  that  interest  will  be  claimed  from 
the  date  of  such  demand  until  the  term  of 
payment." 

XNTERLOCUTOBY  (from  Latin  inter- 
loquor).  Something  intervening  or  hap- 
pening between  the  commencement 'Of  law 
proceedings  and  their  termination,  t.6.,  dur- 
ing the  progress  of  an  action  at  Law  or  a 
suit  in  Equity ;  thus,  an  interlocutory  decree 
in  a  suit  in  Eauity  signifies  a  decree  that 
is  not  final  ana  does  not  conclude  the  suit, 
for  it  seldom  happens  that  the  first  decree 
can  be  final ;  for  if  any  matter  of  fact  is 
strongly  controverted,  the  Court  usually 
directs  an  inquiry  in  Chambers  to  be  made, 
after  which  the  matter  is  to  come  on  again 
for  further  consideration,  and  the  final 
decree  is  therefore  suspended  until  the 
result  of  such  inquiry  is  made  known.  An 
interlocutory  judgment  in  an  action  at  law 
signifies  a  judgment  that  is  not  final,  but 
which  is  given  upon  some  plea,  proceeding, 
or  default,  occurring  in  the  course  of  the 
action,  and  which  does  not  terminate  the 
suit ;  such  are  judgments  on  demurrer,  or 
verdict  for  the  defendant  on  certain  dila- 
tory pleas  called  pleas  in  abatement,  or 
those  which  are  given  when,  although  the 
right  of  the  plaintiff  in  the  action  is  esta- 
blished, yet  the  amount  of  damages  he  has 
Bustainea  is  not  ascertained,  which  cannot 
be  done  without  the  intervention  of  the 
jury.  This  happens  when  the  defendant 
in  an  action  suffers  judgment  by  default, 
or  confession,  or  upon  a  demurrer,  in  any 
of  which  oases,  if  the  demand  sued  for  be 
damages  and  not  a  specific  sum,  then  a  jury 
must  be  called  to  assess  them;  therefore 
the  judgment  g^ven  by  the  Court  previous  to 
such  assessment  by  the  jury  is  interlocutory 
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and  not  final,  bocauae  the  Coort  knows 
not  what  damages  the  plaintiff  has  sus- 
tained. An  interlocutory  order  is  an  order 
made  during  the  progress  of  a  suit  upon 
some  incidental  matter  which  arises  out  of 
the  proceedings,  as  an  order  for  an  injunc- 
tion, for  instance.  Smith's  Action  at  Law, 
179. 

IHTZBHATIOVAL  LAW.  As  opposed 
to  Municipal,  t.«.,  Civil,  Law,  is  the  law 
common  to  nations  generally.  It  is  either 
public  or  private,  as  to  which  generally 
see  Woolsey  on  International  Law,  and  see 
also  particular  titles  throughout. 

IHT K  KPTiH AT>KR.  When  two  or  more 
persons  claim  the  same  thin^  of  a  third, 
and  he,  laying  no  claim  to  it  himself,  is 
ignorant  which  of  them  has  a  right  to  it, 
and  fears  he  may  be  prejudiced  by  their 
proceeding  against  him  to  recover  it,  he 
may  file  a  bill  in  equity  against  them,  the 
object  of  which  is  to  make  them  litigate 
their  title  between  themselves  instead  of 
litigating  it  with  him,  and  such  a  bill  is 
called  a  Dill  of  interpleader.  Or  be  may, 
in  certain  cases,  resort  to  a  Court  of  Law  for 
the  same  purpose. 

The  jurisdiction  at  Law  in  interpleader 
was  originally  confined  to  the  single  case 
of  joint  bailment  {Crawthay  v.  Thornton, 
2  My.  &  Or.  21),  t.6.,  to  cases  in  which  the 
titles  of  the  claimants  to  the  money,  goods, 
or  chattels  in  question,  or  to  the  proceeds 
or  value  thereof  had  a  common  origin ;  but 
now  under  the  C.  L.  P.  Act,  1860,  s.  12, 
this  community  of  origin  in  the  titles  of  the 
interpleading  parties  is  no  longer  necessary. 
But  the  titles  must  at  Law  still  be  legal  in 
their  character,  and  not  ecjuitable.  Whence 
the  remedy  in  Equity  is  still  more  extensive 
than  that  at  Law.  The  grounds  of  an  in- 
terpleader suit  in  Equity  are  the  follow- 
ing:— 

(1.)  That  the  plaintiff  has  no  personal 
interest,  either  in  respect  of  rights  (MiteheU 
V.  Hayne,  2  S.  &  S.  63),  or  in  rotjpect  of 
liabilities  (Orawthay  v.  ThomUm,  supra) 
in  the  subject  matter ; 

(2.)  That  the  adverse  rights  of  the  de- 
fendants are  such  as  can  be  finally  deter- 
mined in  the  interpleader  suit ;  but 

(3.)  These  rights  maybe  legal  or  equit- 
able, either  all  or  some  of  them  indif- 
ferently, unless  the  jurisdiction  should  be 
exclusively  at  Law. 

The  interpleader  statute  at  Law  is  1  &  2 
Will.  4,  c.  58,  and  see  Day's  C.  L.  Prao. 
pp.  353-364,  and  notes. 

IHTSBFBETATIOV.  This  consists  in 
ascertaining  the  true  meaning  of  the  words 
and  conduct  of  men. 

Firstly,  with  reference  to  wills,  the  fol* 
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lowing  six  rules  of  interpretation  are  gene- 
rally recognised : — 

(I.)  A  tedtator  is  always  presumed  to  use 
words  according  to  their  strict  and  primary 
acceptation,  until  from  the  context  of  the 
will  it  appears  that  he  has  used  them  in  a 
different  sense. 

(2.)  Where  there  is  nothing  in  the  con- 
text of  a  will  shewing  that  the  testator  has 
used  words  in  other  than  their  strict  and 
primary  acceptation,  and  his  words  when  so 
interpreted  are  sensible  with  reference  to 
extrinsic  circumstances,  then  the  words  are 
to  be  interpreted  in  their  strict  and  primary 
sense  and  in  no  otb.er,  notwithstanding  the 
strongest  presumption  to  the  contrary. 

(3.)  But  where  the  testator's  words  when 
so  interpreted  are  insensible  with  reference 
to  extrinsic  circumstances,  then  the  ex- 
trinsic circumstances  may  be  looked  into 
for  the  purpose  of  arriving  at  some  second- 
ary or  popular  sense  which  shall  be  sensible 
with  reference  to  these  circumstances. 

(4.)  Where  the  written  characters  of  the 
will  are  difficult  to  decipher,  or  the  words 
of  the  will  are  in  an  uuKnown  or  unusual 
language,  the  evidence  of  persons  experi- 
enced in  deciphering  written  characters  or 
acquainted  with  the  lang^ge,  is  admissible 
for  the  purpose  of  informing  the  Court  or 
judge. 

(5.)  Extrinsic  evidence  is  also  admissible 
for  the  purpose  of  identifying  the  object  of 
the  testator's  bounty  (whether  devisee  or 
legatee),  and  for  the  purpose  also  of  identi- 
fying the  subject  of  disposition. 

(6.)  Where  the  words  of  a  will  remain 
unintelligible  after  the  application  of  the 
five  pre<»ding  rules,  the  will  is  void  for 
uncertainty. 

Secondly,  with  reference  to  other  instru- 
ments. The  principal  rules  regarding  the 
interpretation  of  these  are  the  following  : — 

(1.)  The  agreement  shall  have  a  reason- 
able construction  according  to  the  intent  of 
the  parties ; 

(2.)  The  oonstmction  shall  be  liberal 
and  favourable,  ut  res  magis  vdteat  qudm 
perecU; 

(3.)  The  popular  meaning  of  the  word  is 
to  be  adopted  until  proof  of  a  predser  techni- 
cal or  acquired  meaning ; 

r4.)  Every  word  is  to  be  regarded  in  the 
light  of  its  context,  ex  antecederUibus  et  oon- 
sequentihus  optima  fit  interpretatio ; 

(5.)  An  erroneous  particularisation  does 
not  affect  a  precedent  generality  that  is 
true  (falsa  demonstratio  non  nooet,  cum  de 
corpore  eonstat) ;  and  vice  vend,  a  subse- 
quent generality  shall  be  confined  by  the 
precedent  particularisation  (this  is  called 
the  construction  ejtisdem  generis) ; 

(6.)  Custom  shall  control  a  contract,  un- 
lesfl  the  contract  exclude  the  custom  (this 
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ifi  an  application  of  the  rule  Lex  loci  ctcttu ; 
gee  that  title); 

(7.)  The  words  of  a  deed  are  to  be  con- 
strued most  strongly  against  the  grantor 
(^verha  carfarum  fortius  accipiuntur  contra 
proferentem) ;  but  this  rule  is  only  to  be 
relied  upon  when  other  rules  of  construction 
ML  (Lindui  V.  Melrose,  3  H.  &  N.  177) ; 

(8.)  Every  contract  binds  the  executor 
or  administrator  of  tiie  party,  although  he 
be  not  named ;  but  to  bind  the  heir,  he 
must  het  particalarly  mentioned ;  and 

(9.)  Parol  evidence  may  in  certain  cases 
be  admitted  in  connection  with  written 
agreements. 

See  title  Extbinsio  Eyidkkce. 

IHTEBB00AT0BIE8.  The  examination 
of  the  parties  to  a  Chancery  suit  is  not 
ordinarily  conducted  viva  voce  in  open 
Court  (as  is  the  case  in  Common  Law 
Courts),  but  upon  written  questions  pre- 
viously prepared  by  counsel,  which  are 
called  interrogatories;  hence  the  phrase 
examining  a  witness  upon  interrogatories. 
And  since  the  Act,  17  ft  18  Vict.  o.  125, 
ss.  51-57,  interrogatories  may,  subject  to 
certain  restrictions,  be  also  exhibited  at 
Law  by  either  party  to  the  action.  But 
whereas  in  Equity  there  is  almost  no  ques- 
tion which  the  plaintiff  may  not  extract 
from  the  defendant  by  means  of  interroga- 
tories, the  practice  at  Law  is  subject  to  3ie 
following  restrictions : — 

(1.)  Interrogatories  must  not  be  made 
the  means  of  evading  the  rule  which  re- 
quires the  production  of  primarv  evidence 
(^Uersehfield  v.  Clark,  11  Exch.  712) ; 

(2.)  Interrogatories  do  not  deprive  a 
witness  of  his  privilege ;  consequently,  he 
will  not  be  compelled  to  state  the  contents 
of,  or  to  describe  documents  which  are  his 
muniments  of  title,  nor  (except  under  very 
special  circumstances)  to  answer  questions 
tending  to  criminate  him,  or  to  expose  him 
to  penalties  or  forfeitures ;  and 

(3.)  Fishing  interrogatories  will  not  be 
encouraged,  either  at  Law  or  in  Equity. 

IHTEBYEHXB.  The  interposition  or 
interference  of  a  person  in  a  suit  in  the 
Court  of  Probate  and  Divorce  in  defence 
of  his  own  interests  is  so  termed,  and  a 
person  is  at  lil)erty  to  do  this  in  every  case 
m  which  his  interest  is  affected  either  in 
regard  of  his  property  or  his  person.  Thus, 
in  a  matrimonial  cause,  if  proceedings  be 
taken  against  a  party  wlio  has  either 
solemnised  or  contracted  marriage  with 
another,  such  other  or  third  party  may,  if 
he  or  she  pleases,  interpose  in  such  suit  to 
protect  his  or  her  own  rights  in  any  part 
or  stage  of  the  proceedings,  even  after  the 
conclusion  of  the  cause.  The  Queen's 
Proctor  may  also  in  a  proper  case  inter- 


TKTERYESZBr-^xmtinued. 
vene  under  the  stat.  23  &  24  Vict.  c.  144, 
as  in  ease  of  suspected  collusion  between 
the  parties.    Bering  v.  Bering,  L.  R.  1  P. 
&  M.  531. 

IHTESTATE.  Without  making  a  will. 
Thus  a  person  is  said  to  die  intestate  when 
he  dies  without  making  a  will,  or  dies  with- 
out leaving  anything  to  testify  what  his 
wishes  were  with  respect  to  the  disposal  of 
his  property  after  his  death.  This  word 
is  not  only  applied  to  the  above-mentioned 
condition  in  which  a  person  dies,  but  is 
often  used  to  signify  the  person  himself. 
Tiius,  in  speaking  of  the  property  of  a 
person  who  died  intestate,  it  is  common  to 
say  the  intestate's  property,  i.e.,  the  pro- 
perty of  the  person  djring  in  an  intestate 
condition.  An  intestate  is  the  opposite  to 
a  testator,  the  latter  word  signifying  a 
man  who  dies  having  made  a  will.  It  was 
a  rule  of  the  Roman  Law  that  no  one  could 
die  partly  testate  and  partly  intestate 
{neque  enim  idem  ex  parte  testaiua  et  ex 
parte  intestaius  decedere  potest,  Just.  ii. 
14.  5) ;  but  nothing  is  more  common  in 
English  Law  than  that  the  same  man  should 
die  testate  as  to  part,  and  intestate  as  to 
the  rest  of  his  property,  unless  indeed  he 
has  made  a  residuary  bequest  or  devise, 
and  even  in  that  case  a  partial  intestacy 
is  not  infrequent. 

nrrBTTBIOV  (intrutio.)  A  species  of 
injury  by  ouster,  or  amotion  of  possession 
from  the  freehold,  being  an  entry  of  a 
stranger,  after  a  particular  estate  of  free- 
hold is  determined  before  him  in  remainder ' 
or  reversion,  as  when  a  tenant  for  life  dies 
seised  of  certain  lands  and  tenements,  and 
I  a  stranger  enters  thereon  after  such  death, 
I  and  before  any  entry  made  by  him  in  re- 
mainder or  reversion  (F.  N.  B.  203,  204; 
1  Cruise,  161,  316).  The  word  is  also  ap- 
plied to  copyholds,  when  a  stranger  enters 
or  intrudes  before  the  reversioner  or  re- 
mainderman, after  the  determination  of 
the  particular  copyhold  estate.  The  writ 
which  lay  against  such  intruders  was  also 
called  a  writ  of  intrusion.  Xes  Termes  de 
la  Ley;  Old  Kat.  Brev.  203. 

IK  VSNTSS  8A  HKRE  (in  its  mother's 
vxnnb.)  Every  legitimate  enfant  in  ventre 
sa  mere,  or  in  its  mother's  womb,  is  sup- 
posed in  law  to  be  bom  for  many  purposes. 
It  is  capable  of  having  a  legacy,  or  of 
receiving  a  surrender  of  copyhold  lauds ;  so 
if  lands  be  devised  to  B.  for  life,  remainder 
to  such  child  or  children  as  shall  be  living 
at  the  time  of  his  decease,  a  posthumous 
child  will  take  equally  with  those  who 
were  bom  before  B.'s  death  (Boe  v.  Clark, 
2  Hen.  Bl.  399;  Pearcs  v.  Carrington, 
L.  B.  8  Ch.  App.  969).    But  in  the  case  of 
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lands,  the  produce  or  profita  go  in  the 
interim  to  the  heir-at-law,  or  residuary 
deyisee  (if  there  be  any  such).  Hophins  v. 
Hopkins,  Oa.  t.  Talb.  44,  and  Tud.  Convey. 
L.  0.  p.  711. 

nrVS8TlTUJiE  (from  the  Fr.  investir), 
A  ceremony  which  acoompanied  the  grant 
of  hinds  in  the  feudal  agles,  and  oonsiated 
in  the  open  and  notorious  delivery  of  po*- 
seasion  in  the  presence  of  the  other  vassals, 
which  perpetuated  among  them  the  tera  of 
their  new  acquisition  at  the  time  when  the 
art  of  writing  was  very  little  known,  and 
thus  the  evidence  of  the  property  was 
reposed  in  the  memory  of  the  neij^hbour- 
hood,  who  in  case  of  disputed  title  were 
afterwards  called  upon  to  decide  upon  it. 

IBELAin).  By  the  stat.  3  ft  4  Will.  4, 
c.  42,  s.  7,  no  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  f<hall  be 
deemed  to  be  beyond  the  seas,  within  the 
meaning  of  the  Statutes  of  Limitation,  as 
to  personal  actions,  nor  is  it  beyond  aeas 
within  the  meaning  of  the  Mercantile  Law 
Amendment  Act,  1856  (19  &  20  Vict.  c. 
97).  By  s.  7  of  the  last-mentioned  Act, 
every  bill  of  exchange  or  promissory  note 
drawn  or  made  in  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland, 
and  made  payable  in  or  drawn  upon  any 
person  resident  in  any  part  of  the  said 
United  Kingdom,  shall  be  deemed  to  be 
an  inland  bill,  excepting  (if  at  all)  as  to 
the  stamp  duty.  Nevertheless,  under  the 
O.  L.  P.  Act.  1852,  8.  18,  a  writ  of  sum- 
mons cannot  be  issued  against  or  served 
upon  a  British  subject  residing  in  Ireland, 
in  respect  of  a  cause  of  action  accruing  in 
England.  It  is  a  rule  of  law.  that  every 
Act  of  Parliament  since  the  Union  (1801) 
embraces  Ireland,  unless  that  country  is 
expressly  excluded.  Reg.  v.  MaUow  Union, 
12  Ir.  L.  B.,  Q.  B.,  35. 

IBBEFLEYIABLE  or  ntBEPLEVIS ABLE. 

Not  to  be  replevied,  or  set  at  large  on  sure- 
ties ((5owel).  It  is  contrary  to  the  nature 
of  a  distress  for  rent  to  be  irrepleviable. 
Tomlins. 

IB8VABLS  PISA.  An  issuable  plea  is 
that  which  puts  the  merits  of  the  cause, 
either  on  the  facts  or  law,  in  issue ;  in  other 
words,  which  will  decide  the  action  (8teeU 
v.  Harmer,  14  M.  &  W.  139).  It  seems, 
however,  to  be  by  no  means  clear  that  a 
plea  to  be  "issuable"  must  put  the  sub- 
stantial or  moral  merits  of  the  cause  at 
issue.  Thus,  a  plea  which  goes  simply  to 
shew  that  the  plaintiff  had  no  present  cause 
of  action,  as  in  an  action  by  an  attorney  for 
work  and  labour,  tliat  the  plaintiff  had  not 
delivered  a  signed  bill  a  month  before 
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action  brought,  has  been  held  an  issuable 
plea  (  Wilkinson  v.  Page,  1  Dowl.  &  L.  913) ; 
see  also  Staples  v.  Holdsieorthy  4  Bing.  N.  0. 
144).  Where  the  Court  grants  an  extension 
of  time,  or  other  like  indulgence  to  a  de- 
fendant, it  is  generally  upon  this  condition 
(among  others)  that  within  that  extended 
time  he  shall  '*  plead  issuably."  See  Smith's 
Action  at  Law. 

IBSnS  (exitus).  Is  the  disputed  point 
or  question  to  which  the  parties  in  an  action 
have  narrowed  their  several  allegations, 
and  upon  which  they  are  desirous  of  ob- 
taining the  decision  of  the  proper  tribunal. 
When  the  plaintiff  and  aefendant  have 
arrived  at  some  specific  point  or  matter 
affirmed  on  the  one  side  and  denied  on  the 
other,  they  are  said  to  be  at  issue  (od  exitumj 
t.0.,  at  the  end  or  result  of  their  pleading) ; 
the  question  so  set  apart  ia  callea  the  issue, 
and  is  designated,  according  to  its  nature, 
as  an  issue  in  fact,  or  an  issue  in  law.  If  it 
is  an  issue  in  fact,  it  is  almost  universally 
tried  by  the  country  (i.e.,  a  jury  of  twelve 
men) ;  if  an  issue  in  law,  by  the  judges  of 
the  land  constituting  the  Gorai  m  which 
the  action  has  been  brought.  Steph.  on 
Pleading,  25,  4th  edit. 

ISSUE  BOLL.  In  ancient  times  it  was 
the  practice  of  the  Ck)urts,  when  the  plead- 
ings were  carried  op  orally,  to  have  a  con- 
temporaneous record  of  the  proceedings 
made  out  upon  a  parchment  roll  called  the 
*^  Issue  Boll.''  This  practice,  although  long 
grown  into  disuse,  was  until  recently  still 
supposed  in  contemplation  of  law  to  exist ; 
and  the  Courts  still  required  that  it  should 
be  made  up,  or  at  all  events  commenced,  or 
an  incipitury  as  it  was  called,  was  entered 
upon  the  roll,  and  certain  fees  were  paid 
to  the  officers  for  the  making  it  up.  Practi- 
cally, however,  this  roll  was  of  no  use,  and 
in  consequence  it  was  by  a  late  rule  of 
Court  abolished ;  and  the  only  entry  of  the 
proceedings  upon  record,  in  the  present 
day,  is  that  made  upon  the  Nisi  Prius 
Record,  or  upon  the  Judgment  Roll,  ac- 
cording to  the  nature  of  the  case,  and  no 
fees  are  allowed  to  be  paid  in  respect  of 
any  other  entry  made  or  supposed  to  be 
made  upon  any  roll  or  other  record  what- 
ever.   1  PI.  B.  H.  T.  4  WiU.  4. 

iTiMERAHT.  Travelling  or  moving 
about ;  thus  tlie  judges  who  are  now  called 
justices  of  assize,  were  formerly  called 
justices  itinerant,  from  the  circumstance  of 
their  travelling  into  several  counties  to 
hear  causes  ready  for  trial  (3  Bl.  59).  Tliese 
judges  were  appointed  for  the  first  time  by 
King  Henry  ll.,  at  the  Parliament  of 
Northampton,  in  1187. 
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JAOEKS  KSBEDITA8.  An  estate  in 
abeyance.  This  was  one  of  the  fictitious 
personx  of  law  referred  to  by  Austin.  It 
was  supposed  to  continue  the  persona  of 
the  deceased  person,  until  the  entry  (aditio) 
of  the  hieres  (executor)  upon  the  estate. 
In  English  Law,  the  authority  of  the  ex- 
ecutor or  administrator  arises  from  the 
fCrAut  of  probate  or  administration;  and 
until  such  grant  is  made,  the  Judge  Ordi- 
nary is  the  only  legal  personal  representa- 
tive of  the  deceased ;  out  the  suosequent 
grant  to  the  executor  or  administrator 
when  made  relates  back  (for  most  pur- 
poses) to  the  date  of  the  death. 

JACTITATIOK  (jaetitatio),  A  false 
boasting.  The  word  is  commonly  used 
with  reference,  1st,  to  marriage ;  2nd,  to 
the  right  to  a  seat  in  a  church ;  and,  Srdly, 
to  tithes. 

(1.)  Jactitation  of  marriage  is  the  boast- 
ing or  giving  out  by  a  party  that  he  or  she 
is  married  to  some  other,  whereby  a  com- 
mon reputation  of  their  matrimony  may 
ensue.  To  defeat  that  result,  the  person 
may  be  put  to  a  proof  of  the  actual  mar- 
riage, failing  whicli  proof  she  or  he  is  put 
to  silence  about  it. 

(2.)  JcustUation  of  a  right  to  a  seat  in 
a  church  appears  to  be  the  boasting  by  a 
man  that  he  has  a  right  or  title  to  a  pew 
or  sitting  in  a  church  to  which  he  has 
legally  no  title. 

(3.)  JartHaiion  of  titheB  is  the  boasting 
by  a  man  that  be  is  entitled  to  certain 
tithes,  to  which  he  has  legally  no  title. 
See  Hog.  Eocl.  Law,  482. 

JEOFAILS  (from  the  Fr.  fai  faOli,  I 
have  failed).  An  oversight  in  pleadings 
or  in  other  law  proceedings.  The  Statutes 
of  Jeofails  are  so  called  because  when  a 
pleader  perceives  any  mistake  in  the  form 
of  his  proceedings,  and  acknowledges  such 
error  (fai  faiUe),  he  is  at  liberty  by  those 
statutes  to  amend  it(Stra.  1011).  These 
old  statutes  have  been  superseded  in  effect 
by  the  more  liberal  powers  of  amendment 
conferred  by  the  C.  L.  P.  Act,  1852. 
See  title  Amendment. 

JETSAX,  JXT80K,  or  JETTIBOK.      By 

this  appellation  are  distinguished  goods 
which  have  been  cast  into  the  sea,  and 
there  sink  and  remain  under  water  (2 
Steph.  Bl.  557).  Jetsam  is  in  this  respect 
distinguished  from  Flotsam,  where  the 
goods  remain  swimming  on  the  surface  of 
uie  waves,  and  from  Lagan,  where  they 
are  sunk,  but  tied  to  a  buoy  or  cork  in 
order  to  mark  their  position,  so  that  they 
may  be  found  again. 


JETSAX,  JETflOV,  or  JETTIBOK— confd. 

The  king,  or  bin  grantee,  phall  have 
flotmm,  jetsam,  or  lagan  when  the  ship  is 
lost  and  the  owners  of  the  goods  are 
unknown.    F.  N.  B.  122. 

JEWS :  See  Toleration  Act. 

JOIHDER.  Joining,  uniting  together, 
&c.  Thus,  joinder  in  action  signifies  the 
joining  or  uniting  of  two  persons  together 
m  one  action  against  another ;  and  such 
an  action  is  termed  a  joint  action.  Joinder 
of  issue  is  where  the  plaintiff  or  plaintifis 
and  the  defendant  or  defendants  unite 
upon  a  statement  of.  their  respective 
grounds  of  action  and  defence,  and  agree 
to  stand  or  fall  by  that  statement 

JOOfBER  IH  DEKUBBER.  When  a 
defendant  in  an  action  tenders  an  issue  of 
law  (called  a  demurrer),  the  plaintiff,  if  ho 
means  to  maintain  his  action,  must  accept 
it,  and  this  acceptance  of  the  defendant's 
tender,  signified  to  the  plaintiff  in  a  set 
form  of  words,  is  called  a  joinder  in 
demurrer.  The  usui^  words  of  a  demurrer 
are, — *^The  defendant  (or  plaintiff)  says 
that  the  declaration  (or  plea)  is  bad  in 
substance ;  '*  and  it  is  necessary  to  state  in 
the  margin  some  substantial  matter  of  law 
intended  to  be  argued.  Thereupon  the 
other  side  joins  issue  on  the  demurrer  in 
these  tenris, — "The  plaintiff  (or  defen- 
dant) says  that  the  declaration  (or  plea)  is 
good  in  substance." 

JOIHBEB  or  ISSUE.  In  an  action  at 
law,  in  any  stage  of  the  pleadings,  when 
either  side  traverses  or  denies  the  facts 
pleaded  .by  his  antagonist,  he  usuaUy 
tenders  an  issue,  as  it  is  culled,  which,  if 
the  other  party  accepts,  issue  is  said  to  be 
joined.   Smith's  Action  at  Law. 

JOIHT  AHD  SEVESAL.  A  joint  and 
several  bond  is  a  bond  in  which  the  obli- 
gors have  rendered  themselves  both  jointly 
and  individually  liable  to  the  obligee ;  so 
that  the  latter,  in  the  event  of  the  non- 
performance of  the  conditions  of  the  bond 
by  the  obligors,  may  sue  them  either  jointly 
or  separately  as  he  deems  the  more  advis- 
able. The  phrase  is  also  frequently  used 
with  reference  to  contracts  not  under  seal 
(t.0.,  simple  contracts),  and  it  often  becomes 
a  matter  of  serious  moment  to  know 
whether  a  given  contract  is  a  jofiit  or  a 
several  contract.  Thus,  where  a  broker 
was  employed  to  sell  a  ship  belonging  to 
three  part  owners,  two  of  whom  commimi- 
cated  with  him  on  the  subject,  and  to 
them  he  paid  their  shares  of  the  proceeds 
of  the  sale;  but  after  admitting  the 
amount  of  the  third  part  owner's  share  to 
be  in  his  hands,  refused  to  pay  it  to  him 
without  the  consent  of  the  other  two,  and 
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JOIHT  AHD  SEVERAL— oofih'nue/l. 
he  aloDe  brought  an  action  for  hi»  share,  it 
was  held  that  he  oould  not  sue  alone,  but 
should  have  sued  jointly  with  the  other 
two  part  owners :  1  Cii.  Pi.  9,  6th  edit. ;  1 
iSauad.  153,  n.  f,l). 

JOIHT  IHDICTMEirTa  When  several 
offenders  are  joined  in  the  same  indict* 
ment,  such  an  indictment  is  called  a  joint, 
indictmi/nt ;  as  when  principals  in  the 
first  and  se<x>nd  degree,  and  accessaries 
before  and  after  the  fact,  are  all  joined  in 
the  same  indictment.    2  Hale,  173. 

JOIHT  STOCK  GOMPAHIEB.  A  joint 
stock  company  established  before  the  pass- 
ing of  the  Acts  presently  mentioned,  and 
which  has  not  aidopted  their  provisions, 
IB  simply  a  partnership  (see  that  title), 
consisting  of  a  large  number  of  members, 
whose  rights  and  liabilities  are  precisely 
the  same  as  those  of  any  other  sort  of  part- 
ners, subject  on]y  to  the  peculiar  regula- 
lations  contained  in  an  instrument  called  a 
deed  of  settlement.  The  capital  is  divided 
into  equal  parts  called  shares,  each  member 
of  the  company  has  a  certain  number  of 
these,  and  is  entitled  to  participate  in  profits 
according  to  his  number  of  shares.  '  The 
management  of  the  business  is  confided  to 
some  few  siiareholders,  called  directors, 
and  the  general  body  of  the  shareholders 
have,  unless  on  extraordinary  occasions, 
no  power  to  interfere  in  the  concerns  of 
the  company. 

It  was  not  unusual  for  such  companies 
to  obtain  a  piiviite  Act  of  Parliament  in 
aid  of  their  deed  of  settlement:  and  at 
length  certain  general  Acts  were  passed 
for  the  regulation  of  such  companies. 
The  result  of  the  various  legislative  mea- 
sures of  a  general  character  so  passed  may 
be  stated  as  follows : — 

I.  Joint  stock  banking  companies  — 
(1.)  All  such  companies,  if  formed  under 
7  Geo.  4,  c.  46,  and  not  registered  since, 
are  governed  by  that  Act  and  their  deed 
of  settlement.  (2.)  All  such  companies,  if 
formed  and  registered  under  the  Act  of 
1857(20  &  21  Vict.  c.  49),  are  governed  by 
their  deed  of  settlement,  and  so  much  of 
the  Companies 'Act,  1862,' as  applies  to 
companies  registered,  but  not  formed  under 
it.  (3.)  All  such  companies,  if  formed 
trader  the  20  &  21  Vict.  o.  14,  and  21  & 
22  Vict.  0.  91,  are  governed  by  their  rules 
and  articles  of  sssociation  and  the  Com- 
panies Act,  18G2.  Lastly,  (4.)  All  such 
companies,  if  formed  under  the  Companies 
Act,  1862  (25  &  26  Vict.  c.  89).  are  governed 
exclosively  by  the  provisions  of  that  Act. 

II.  Joint  stock  companies  other  tlian 
banks  —  and  hereunder  the  following 
principal  classes,  viz. : — 

(1.)  Companies  incorporated  by  statute 


JOIHT  STOCK  COlDASJXB^eOntinued. 
or  charter,  and  companies  for  executing 
any  bridge,  road,  railway,  or  other  like 
public  object,  not  capable  of  being  carried 
out  unless  with  the  authority  of  Parlia- 
ment, and  being  the  companies  expressly 
excepted  &om  the  operation  of  the  Act 
7  &  8  Vict.  c.  110.  Formerly,  each  of  such 
companies  was  governed  by  the  provisions 
of  its  own  charter  or  special  Act  of  Parlia- 
ment ;  but  latterly,  general  provisions  were 
made  for  the  regulation  thereof  by  the 
Companies  Clauses  Consolidation  Act,  1845, 
the  Lands  Clauses  Consolidation  Act.  1845, 
and  (but  only  as  to  railways)  the  Kailways 
Clauses  (Consolidation  Act,  1845  (being  re- 
spectively the  Acts  8  &  9  Vict,  cc  16,  18, 
and  20);  and  these  three  general  Acts 
apply  also  to  all  companies  established  by 
Act  of  ParUament  after  the  8th  of  May, 
1845,  for  the  execution  of  undertakings  of 
a  public  nature. 

(2.)  Companies  not  excepted  from  the 
stat.  7  &  8  Vict.  c.  110,  and  requiring 
under  that  statute  to  be  registered.  That 
statute  was,  however,  superseded  by  the 
Joint  Stock  Companies  Act,  1856  (19  &  20 
Vict.  o.  47),  which  has  since  been  repealed 
by  the  CJompanies  Act,  1862  (25  &  26  Vict. 
c.  89);  and  this  latter  statute  is  now  in 
force.  It  consolidates  the  laws  relating  to 
joint  stock  companies,  and  includes  in  its 
operation  all  companies  formed  and  regis- 
tered under  the  Act  of  1856  (19  &  20  Vict 
o.  47),  or  under  the  Act  18  &  19  VicL 
c.  133,  together  with  certain  companies 
not  formed  under  the  above-mentioned 
Acts,  nor  registered  (s.  199).  And  under 
its  provisions,  with  the  exception  of  com- 
panies and  partnerships  formed  under  some 
other  Act,  or  under  letters-patent,  or  en- 
goged  in  working  mines  within  the  juris- 
diction of  the  Stannaries,  every  banking 
company  or  partnership  consisting  of  more 
than  ten  persons,  and  every  other  company 
or  partnership  having  for  its  object  the 
acquisition  of  gain,  and  consisting  of  more 
than  twenty  persons,  established  since  the 
1st  of  November,  1862,  must,  and  any 
company  consisting  of  seven  or  more  per- 
sons associated  for  any  lawful  purpose  may, 
be  formed  and  registered  under  ike  statute. 
And  mining  companies  in  the  Stannaries 
may  register  nnder  it,  and  then  become 
subject  to  its  provisions  and  a  peculiar 
junsdictiou  of  the  Stannaries  Court,  con- 
ferred by  the  statute.  Every  other  com- 
pany, too  (except  a  railway  oompanyX 
whether  previously  existing,  or  formed 
afterwards  in  pursuance  of  an  Act  of 
Parliament  or  letters- patent,  or  otherwise 
duly  constituted  by  law,  and  every  un- 
registered company  consisting  of  more 
than  seven  members,  may,  with  the  assent 
of   the  shareholders,  be  registered  as  a 
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limited  or  unlimited  company   under  its 
pr  I  visions. 

If  not  thus  registered,  the  law  of  com- 
panies established  under  private  Acts  of 
Parliament,  charters,  or  letters-patent,  is 
that  laid  down  by  their  Acts,  charters,  or 
letters-patent.  Companies  thus  consti- 
tuted certainly  differ  very  materially  from 
ordinary  firms ;  but,  so  far  as  their  Acts, 
charters,  or  letters-patent  have  not  pro- 
vided, they  are  governed  by  the  ordinary 
law  of  partnership. 

See  titles  Liuited  Liabiutt  ;  Pabt- 

NERSUIP. 

JOnn  TEKANT8.  Those  who  hold 
lands  or  tenements  by  joint  tenancy.  It 
may  be  further  described  by  the  following 
passage  from  Cruise : — 

"  When  lands  are  granted  to  two  or  more 
persons  to  hold  to  them  and  their  heirs,  or 
for  the  term  of  their  lives,  or  for  the  term 
of  another's  life,  without  any  restrictive, 
exclusive,  or  explanatory  words,  all  the 
persons  named  in  such  grant,  to  whom  tlie 
lands  are  so  given,  take  a  joint  estate,  and 
are  thence  caUed  joint  tenants."  2  Cruise, 
431 ;  Litt.  8.  277. 

See  also^title  Subvtvobshif. 

JOnrrUBE.  a  settlement  of  lands  or 
tenements  made  to  a  woman  on  account  of 
marriage.  It  is  defined  by  Lord  Coke  to 
be  **  a  competent  livelihood  of  freehold  for 
the  wife  of  lands  or  tenements,  &c.,  to 
take  effect  presently  in  possession  or  profit, 
after  the  decease  of  her  hudband,  for  the 
life  of  Uie  wife  at  least."  The  woman  on 
whom  such  a  settlement  of  lands  is  made 
is  termed  a  jointress  (1  Cruise,  199;  1 
Inst.  3.3).  A  legal  jointure  was  first  autho- 
rized by  the  Statute  of  Uses,  27  Hen.  8, 
c.  10,  by  which  statute  if  the  jointure  is 
he/ore  marriage,  the  woman  slmll  not  have 
her  election  between  jointure  and  dawer, 
but  if  the  jointure  is  after  mjirriage,  then 
she  shall  have  her  election. 

JUBQIKENT.  Is  defined  to  be  the  sen- 
tence of  the  law  pronounced  by  the  Court 
upon  the  matter  appearing  from  the  pre- 
vious proceedings  in  the  suit.  Judgment 
is  given  either  for  the  plaintiff  or  the 
defendant;  when  for  the  plaintiff,  it  is 
either  a  judgment  (1)  by  oonfewion^  or 
(2)  by  defaidt;  when  given  for  the  de- 
fendant it  is  either  a  judgment  of  (3)  non- 
suitt  (4)  fKm  pro8.f  (5)  retraxit,  (6)  nolle 
prosequi^  (7)  dtsconUnuanoey  or  (8)  stet  pro- 
cesBtu;  and  judgment  may  be  given  for 
either  pjirty  upon  (9)  demurrer^  (10)  iMue 
of  nul  tiel  record,  or  (11)  verdict,  A  judg- 
ment (1)  by  confession,  or  (2)  default,  is 
such  a  judgment  as  is  signed  against  the 
defendant  when  the  justice  of  the  plaintiff's 


JUDOMEKT — continued. 

claim  is  admitted  by  him,  either  (1)  in  ex- 
press terms,  as  by  giving  a  cognovit^  or 
(2)  by  conduct,  as  by  failing  to  take  proper 
steps  in  the  suit.  A  judgment  upon  (3)  non- 
suit is  a  judgment  given  to  the  defendant 
whenever  it  clearly  appears  that  the  plain- 
tiff has  failed  to  make  out  hia  case  by  evi- 
dence. A  judgment  of  (4)  non  pros,  is  a 
judgment  which  the  defendant  is  entitled 
to  have  against  the  plaintiff  when  he  does 
not  follow  up  (non  prosequitur)  his  suit  as 
he  ought  to  do,  as  by  delaying  to  take  any 
of  those  steps  which  he  ought  to  take  be- 
yond the  time  appointed  by  the  practice  of 
the  Courts  for  that  purpose.  A  (5)  retraxit, 
or  (6)  nolle  prosequi,  is  when  the  plaintiff, 
of  his  own  accord,  declines  to  follow  up 
his  action ;  the  difference  between  tlieni  is, 
that  a  retraxit  is  a  bar  to  any  future  action 
brought  for  the  same  cause,  whereas  a  nolle 
prosequi  is  not,  unless  made  after  judg- 
ment {JBowden  v.  Horn^  1  Bing.  716).  A 
judgment  on  a  (7)  discontinuance  is  when 
the  plaintiff  finds  that  he  has  misconceived 
his  action  and  obtains  leave  from  the  Court 
to  discontinue  it,  on  which  judgment  is 
given  against  him,  and  he  has  to  pay  the 
expenses.  A  judgment  on  a  (8)  stet  pro- 
cessus is  entered  when  it  is  agr^d,  by  leave 
of  the  Court,  that  all  further  proceedings 
shaJl  be  stayed ;  though  in  form  this  is  a 
judgment  for  the  defendant,  yet  it  is  gene- 
rallv  l^e  a  discontinuance,  being,  in  point 
of  fact,  for  the  benefit  of  the  plaintift',  and 
entered  on  his  application ;  as,  for  instance, 
when  the  defendant  has  become  insolvent, 
Ac.  Judgment  on  (9)  demurrer  is  such  a 
judgment  as  is  pronounced  by  the  Court 
upon  a  question  of  law  submitted  to  them, 
as  opposed  to  a  question  of  fact,  which  is 
submitted  to  a  jury.  A  judgment  upon  an 
(10)  issue  of  nm  tiel  record  is  when  a  matter 
of  record  is  pleaded  in  any  action — as  a 
fine,  a  judgment,  or  the  like — and  the  oppo- 
site party  pleads  **  nultiel  record,"  i.e.,  that 
there  is  no  such  matter  of  record  existing ; 
upon  this  issue  is  joined  and  tendered  in  the 
following  form :  **  And  this  he  prays  may 
be  inquured  of  by  the  record,  and  the  other 
doth  the  like;"  and  thereupon  the  party 
pleading  the  record  has  a  day  given  him 
to  briug  it  in,  and  proclamation  is  made  in 
Ciourt  for  him  to  "  oring  forth  the  record 
by  him  in  pleading  alleged,  or  else  he  shall 
be  condemned  ;*'  and  on  his  failure  to  do  so 
his  antagonist  shall  have  judgment  to  re- 
cover. A  judgment  upon  (U)  a  verdict,  is 
the  judgment  of  the  Court  pronounced 
after  the  jury  have  given  their  verdict  As 
to  interlocutory  and  final  judgments  see 
titles  €ntbrlocutoby,  Final  ;  and  eee  also 
next  title. 

JUDGMENT  DEBTS.      These  ar«  d«bts, 
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wlietber  on  simple  contract  or  by  specialty, 
for  tlie  reoovcTy  of  which  judgiueut  has 
been  entered  up,  either  upon  a  atgnovit^  or 
as  the  result  of  a  successful  action.  The 
old  law  of  judgmeDts  was  in  maay  respects  < 
different  from  the  present  law.  Thus, 
under  the  old  law,  which  rested  substan- 
tiiilly  upon  the  Acts  13  Edw.  1,  c.  18, 
29  Car.  2,  c.  3,  and  4  &  5  W.  &  M.  c.  20, 
the  lands  affected  by  a  judgment  were  the 
entirety  of  terms  for  years  only,  and  one 
moiety  of  freehold  lauds,  tithes,  reversions, 
and  trust  estates  whereof  the  trustee  was 
seiseil  for  the  debtor  at  the  time  of  execution 
sued.  Estates  tail  were  liable  to  the  ex- 
tent of  one  moiety  thereof^  but  only  during 
the  life  of  the  tenant  in  tail ;  and  joint 
tenancies  were  in  the  same  potdtion.  More- 
over, trust  terms  for  years,  joint  trust 
estates,  and  equities  of  redemption  were 
altogether  exempt;  as  were  also  copy- 
holds, glebe,  and  advowsons  in  gross. 
Moreover,  purchasers  (including  mortga- 
gees) were  not  bound  by  a  judgment  which 
was  either  undocketted  or  misdocketted 
(TunttaU  v.  Trappea,  3  Sim.  28t> ;  Brand- 
Una  V.  Flummery  8  De  G.  M.  &  G.  747) ; 
unless  they  had  notice  thereof,  in  which 
case  they  were  bound  (Davis  v.  Strathmore 
{Earl),  16  Ves.  419).  However,  Equity 
assisted  the  judgment-creditor  towards  en- 
forcing his  execution  in  respect  of  those 
equitable  interests  before  enumerated  wliich 
were  not  statutorily  liable  on  an  elegit; 
thus,  in  the  case  of  an  equitable  freehold 
estate,  the  judgment-creditor,  after  suing 
out  an  degiU  might  file  his  bill  in  Equity 
for  relief  {Neate  v.  Marlborough  {Duke% 
3  My.  &  Gr.  407) ;  and  in  the  case  of  an 
equitable  leasehold  or  term  of  years,  the 
judgment  creditor,  after  suing  out  a  fi,  /a., 
might  in  like  manufr  filehia  bill  in  Equity 
for  relief  (Gore  v.  Bowser,  1  Jur.  (N.S.), 
392);  and  this  seems  to  be  still  the  law. 
Padwick  v.  Dvke  of  NetocastUf  L.  K.  8  Eq. 
700. 

On  the  other  hand,  under  the  present 
law,  which  depends  substantially  upon  the 
following  statutes,  namely : — 

1&2  Vict.  Clio, 

2  &  3  Vict  o.  11, 

3  &  4  Vict.  c.  82, 

23  &  24  Vict  c.  38,  and 

27  &  28  Vict.  c.  112. 
the  lands  affected  by  a  judgment  are  the 
entirety  of  lands,  tenements,  and  heredita- 
ments, whether  freehold,  copyhold,  or  lease- 
hold, and  whether  legal  or  equitable,  and 
whether  possessed  at  the  time  of  entering 
up  judgment  or  afterwards,  and  whether 
joint  or  sole,  and  whether  the  interest  of 
the  debtor  therein  amount  to  an  estate  in, 
or  only  to  a  general  power  over  them.  Ad- 
vowsons are  no  longer  exempt  from  lia- 
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bility ;  but  with  reference  to  rectories  and 
tithes,  only  lay  and  not  ecclesiastical  ones 
are  intended  (^Hawkins  v.  Gaihercc^  6  De 
G.  M.  &  G.  1).  The  judgment  prevails 
agaiiifit  the  jus  aecrescendi  in  the  case 
of  joint  tenants  (1  Dart's  V.  &  P.  431), 
and  also  against  the  issue  of  tenant  in  tail, 
and  against  remaindermen  in  tail.  Lewis 
V.  Dunoonibe  20  Beav.  398. 

The  before-mentioned  Victorian  Statutes 
also  made  provision  for  the  registration  and 
re-registration  of  judgments  and  executions 
thereon,  the  short  re:iult  of  which  may  be 
stated  as  follows  : — From  the  16th  of  Au- 
^t,  1838,  to  the  23rd  of  July,  1860,  every 
judgment  that  was  entered  up  against  the 
owner  of  lands  required  to  be  registered 
in  the  owner's  name  (i.e.,  in  the  name  of 
the  debtor),  and  to  be  re-registered  every 
five  years,  in  order  to  become  a  charge 
upon  the  land;  from  the  23rd  of  Jaly, 
1860,  to  the  29th  of  July,  1864,  every  like 
judgment  required  to  be  registered  in  the 
name  of  the  debtor,  and  to  be  re-registered 
every  five  years,  and  execution  thereon 
required  also  to  be  sued  out,  and  also  regis - 
,  tered  in  tiie  name  of  the  creditor,  and  also 
witliin  three  months  from  the  date  of  such 
registration  to  have  been  executed,  in 
order  to  become  a  char>;e  upon  the  land ; 
but  since  the  29th  of  July,  1864,  no  such 
judgment  requires  to  be  registered  at  all, 
out  execution  is  to  be  sued  out  thereon, 
and  to  be  also  registered  in  the  name  of 
the  debtor,  although  even  then  it  is  not  a 
charge  upon  the  land  until  such  land  has 
been  actually  taken  upon  the  execution  by 
summary  process. 

The  date  of  the  registration,  and  not 
that  of  entering  up  the  iudgment,  or  of 
the  registration,  and  not  tnat  of  suing  out 
tiie  execution,  is  the  point  of  time  which 
regulates  the  priorities  or  rights  of  adverse 
succebsive  claimants ;  thus,  judg(uent  cre- 
ditors, as  between  themselves,  take  rank 
according  to  the  order  of  the  dates  of  their 
several  registrations,  and  notice  of  an  un- 
registered judgment  entered  up  at  a  prior 
date  does  not  affect  them  (Benham  v. 
KeanCy  1  J.  &  H.  685),  as  neither  does  such 
notice  affect  a  subsequent  purchaser  or 
mortgagee,  this  being  the  construction  of 
the  stats.  3  &  4  Vict.  o.  82,  s.  2,  and  18  & 
19  Vict  o.  15,  s.  5.  But  mdice  of  an  un- 
registered judgment  does  affect  a  subse- 
quent cestui  que  trust  {Benham  v.  Keane, 
supra).  And  notice  of  a  judgment  which 
hus  been  re-registered  within  five  years 
prior  to  the  date  of  the  purchase  or  mort- 
gage does  affect  a  purchaser  or  mortgagee 
having  notice  thereof,  notwithstanding  an 
interval  of  more  than  five  years  muy  have 
elapsed  between  such  re-registration  and 
the  next  preceding  registration  (^Simpson 
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V.  MorJey,  2  K.  &  J.  71) ;  but  a  purchaser 
or  mortgagee  who  has  no  notice  of  a  judg- 
mentt  although  the  same  has  been  regis- 
tered, and,  h  fortiori^  as  ahready  mentioned, 
if  it  is  either  unregistered  or  not  duly  re- 
registered, is  not  bound  thereby,  this  being 
tbe  construction  of  the  stat;  2  &  3  Vict. 
o.  11,  B.  5,  for  it  has  been  held  that  regis- 
tration is  not  notice  (Bobiruon  v.  Wood- 
ward^ 4  De  G.  &  Sm.  562),  unless,  indeed, 
it  can  be  proved  that  the  party  has  made 
an  actual  search  over  the  period  covering 
the  judgment  (^Proctor  v.  Cooper,  2  Drew. 
1);  and  no  such  search  is  compulsory 
either  upon  a  purchaser  or  upon  a  mort- 
gagee (Lane  v.  Jctckson,  20  Beav.  535),  al- 
though it  is  not,  therefore,  wise  to  avoid  a 
search  (Freer  v.  Heste,  4  De  G.  M.  &  G.  495). 
And  in  case  the  property  is  situate  in  a 
register  county,  the  registration  and  re- 
registration  must  be  made  both  in  the  local 
and  in  the  general  registries.  Johnson  v. 
Houldaworthy  1  Sim.  N.B.  106 ;  Benham  v. 
Keane^  supra. 

In  tbe  case  of  a  judgment  which  is 
entered  up  between  a  contract  for  sale  and 
the  conveyance  of  the  land,  where  the 
judgment  is  duly  perfected  as  required  by 
the  Acts,  tlie  judgment  creditor  could  not, 
by  the  old  law,  proceed  against  the  land  in 
the  hands  of  the  purchaser  (Lodge  v.  Lyse- 
ley,  4  Bim.  70),  out  would  have  been  re- 
strained by  injunction  from  so  doing  (Brun- 
tan  V.  NeaU,  14  L.  J.  (Ch.)  8) ;  the  judg- 
ment creditor  might,  however,  have  come 
against  the  unpaid  purchase-money  (Forth 
y.  Norfolk  (Duke),  4  Madd.  505) ;  and  the 

? resent  law  is  to  the  same  effect  (Brown  v. 
*erroU,  4  Beav.  585).  And  by  the  present 
law,  upon  any  sale  by  a  mortgagee,  the 
surplus  proceeds  of  sale  are  charged  by  any 
judgments  entered  up  against  the  mort- 
gagor between  the  dates  of  tbe  mortgage 
and  the  sale  (Robinson  v.  Hedger,  13  Jur. 
846).  But  under  the  old  law  and  under 
the  present  law  a  judgment  entered  up 
subseouently  to  a  voluntary  conveyance, 
and  auly  perfected,  does  not  upset  the 
prior  voluntary  conveyance  (Beavan  v.  Ox- 
ford (Earl),  6  De  G.  M.  &  G.  507),  a' judg- 
ment creditor  not  being  a  purchaser  within 
the  meaning  of  the  stat.  27  Eliz.  c.  4. 

A  judgmdht  entered  up  against  an  an- 
nuitant has  been  held  to  be  a  charge  on  the 
land  out  of  which  tbe  annuity  issues 
(Younghusband  v.  Gisbome,  1  De  G.  &  Sm. 
209) ;  and  the  like  decision  was  given  re- 
garding a  judgment  entered  up  against 
one  entitled  to  a  gross  sum  of  money 
charged  on  land  (Russell  v.  M^OttUoch, 
1  K.  &  J.  313);  but  now,  by  the  stat.  18  & 
19  Vict.  o.  15,  8.  11,  where  a  mortgage  is 
paid  off  prior  to  the  completion  of  the 
purchase,  any  judgment  against  the  mort- 
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gageo  ceases  to  be  a  charge  on  the  lands 
purchased.    Greaves  v.  Wilsany  25  Beav. 
434. 

The  extent  of  the  judgment  creditor's 
remedy  at  Law  depends  on  the  11th  section 
of  the  1  &  2  Vict.  c.  110,  and  the  v^i^^  ^^ 
his  remedy  in  Equity  on  the  1  Stir  section 
of  that  Act.  And,  accordingly,  at  Law 
the  judgment  creditor  may  proceed  against 
all  legal  estates  of  his  debtor,  and  also 
against  all  estates  held  simply  in  trust  for 
him,  but  not  against  any  equity  of  re- 
demption of  his  debtor ;  and  in  Equity  he 
may  proceed  against  all  and  every  the 
lands  of  his  debtor,  having  first  taken  out 
an  elegit  (Smith  v.  Hurst,  10  Hare,  30). 
and  obtained  actual  possession  of  the  lands, 
if  possible,  or  the  nearest  equivalent  to 
actual  possession  (Guest  v.  Cou^mdge  Ry. 
Co.,  L.  B.  6  Eq.  619),  and  he  should  pray 
a  sale  of  the  lands  (as  distinguished  from 
a  foreclosure)  (TwMey  v.  Thompson,  1  J.  & 
H.  126),  an  oitler  fur  which  he  may  obtain 
upon  petition  in  a  sunmiary  way  under  tbe 
27  &  28  Vict.  c.  112  (Re  Isle  of  Wight  Ferry, 
11  Jut.  (N.S.)  279).  Sometimes  both  a 
bill  and  a  petition  may,  however,  be  neces- 
sary (Re  Cowbridge  Ry.  Co.,  L.  R.  5  Eq. 
413).  If  neither  un  elegit  nor  a  fi.  fa.  can 
be  sued  out  there  is  no  remedy.  Padwick 
V.  Newcastle  (Duke),  L.  B.  8  Eq.  700. 

JUDGMEHT  BOLL.  A  parchment  roll 
upon  which  all  proceedings  in  the  cause  up 
to  the  issue,  and  the  award  of  ventre  Inclu- 
sive, together  with  the  judgment  which 
the  Goiut  has  awarded  in  uie  cause  are 
entered.  This  roll,  when  thus  made  up,  is 
deposited  in  the  treasury  of  the  Court,  in 
order  that  it  may  be  kept  with  safety  and 
integrity.  In  practice,  tne  making  up  and 
depositing  the  judgment  roll  is  generally 
neglected,  unless  in  cases  where  it  becomes 
absolutely  necessary  to  do  so ;  as  when,  for 
instance,  it  is  required  to  give  the  proceed- 
ings in  the  cause  in  evidence  in  some  other 
action ;  for  in  such  case  the  judgment-roll, 
or  an  examined  copy  thereof,  is  the  only 
evidence  of  them  that  will  be  admitted. 
Smith's  Action  at  Law,  184. 

JUDICIAL  WBIT8.  Such  writs  as  issue 
under  the  private  seal  of  the  Courts,  and 
not  under  the  great  seal  of  England,  and 
are  tested  or  witnessed  not  in  the  king's 
name,  but  in  the  name  of  the  chief  judge 
of  the  Court  out  of  which  they  issue,  are 
so  called.  The  word  **  judicial "  is  used  in 
contradistinction  to  original;  original 
writs  signifying  such  as  issue  out  of 
Chancery  under  the  great  seal,  and  are 
witnessed  in  the  king's  name.  Since  the 
Uniformity  of  Process  Act  (2  Will.  4,  c.  89, 
s.  31),  the  distinction  has  become  almost 
useless. 
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JUOSB  DlHSTBUCnOH'.  In  French 
Law,  are  officers  subject  to  the  Froeureur' 
Imperial  (see  that  title),  who  receive  in 
cases  of  criminal  offences  the  complaints  of 
the  parties  injuri^,  and  who  summon  and 
examine  witnesses  upon  oath,  and  after 
communication  with  the  procureur-imperial 
draw  up  the  forms  of  accusation.  They 
have  also  the  right,  subject  to  the  approval 
of  the  same  superior  officer,  to  admit  the 
accused  to  bail.  They  are  appointed  for 
three  years,  but  are  re-eligible  for  a  further 
period  of  office.  They  are  usually  chosen 
from  among  the  reg^ar  judges. 

JUXAT  (from  the  Lat.  juratus,  sworn  by). 
The  clause  written  at  the  foot  of  an  affida- 
vit, stating  when,  where,  and  before  whom 
such  affidavit  was  sworn,  is  called  the  jurat. 

JUSIfiDICnOir  (JuriBdictioy,  The  ri^ht* 
power,  or  authority  which  an  individuid  or 
a  Court  has  to  administer  justice.  Thus 
the  three  superior  Courts  of  dommon  Law — 
viz.,  the  King's  Bench,  Common  Pleas,  and 
Exchequer,  have  jurisdiction  over  all  per- 
sonal actions  throughout  England ;  that  is, 
they  liave  power  and  authority  to  hear  and 
determine  such  actions  throughout  England. 

JUBIS  VTBJm,  A  writ  that  lay  for 
the  succeeding  incumbent  of  a  benefice,  to 
recover  the  lands  or  tenements  belonging 
to  the  church,  which  had  been  aliened  by 
his  predecessor.    Lea  Termea  de  la  Ley, 

JUSOBS,  nonTHITT  OF.  In  early 
times  juries  were  subject  to  punishment 
and  intimidation  for  giving  and  in  giving 
certain  verdicts,  the  chief  processes  against 
them  being  two,  namely : — 

(1.)  by  writ  of  attaint ;  and 

(2  )  By  summary  fine  and  imprisonment. 

First.  Attaint  was  a  process  which  lay 
partly  by  the  Common  Law  and  partly  by 
statute.  The  proceeding  consisted  in  im- 
panelling a  jury  of  twenty-four  to  try  the 
verdict  of  the  twelve.  The  verdict  of  the 
twenty-four  was  final,  and  if  opposed  to 
that  of  the  twelve,  it  operated  the  two 
following  effects,  namely  : — 

(1.)  It  annulled  the  former  verdict ;  and 

(2.)  It  convicted  the  twelve  of  perjury 
and  false  verdict. 

Thereupon,  the  convicted  jurors  were 
arrested  and  imprisoned  and  rendered 
infamous  for  ever ;  their  lands  and  goods 
were  forfeited  to  the  king,  their  wives  and 
children  were  turned  out  of  their  homes, 
their  houses  were  thrown  down,  their  trees 
were  rooted  up,  and  their  meadows  were 
ploughed.  This  proceeding  was  available 
only  in  the  case  of  a  verdict  in  civil  causes. 

Secondly,  the  summary  process  by  fine 
and  imprisonment,  although  it  was  fre- 
quently resorted  to,  was  admitted  to  be 
illegal,  as  being  against  Magna  Charta. 
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The  Star  Chamber  was  the  Court  by  which 
chiefly  this  summary  jurisdiction  was  ex- 
ercised; and  although  in  certain  cases 
there  may  have  been  good  cause  for  the 
Star  Chamber  to  intervene  (it  is  alleged, 
0.  g.,  in  the  case  of  Welsh  juries),  still  the 
jurisdiction  and  the  exercise  of  it  were 
alike  inexcut>abie.  After  the  abolition  of 
the  Star  Chamber  in  164 1,  the  practice  of 
fining  and  imprisoning  jurors  for  giving 
false  verdicts  was  not  altogether  di>oon- 
tinuod;  for  in  22  Car.  2,  it  was  again 
resorted  to  in  the  case  of  Uushell,  who  was 
one  of  the  jury  who  had  (notoriously 
against  the  truth)  found  that  Peun  and 
Mead  had  not  preached  in  Gracechurch 
Street,  contrary  to  the  Act  of  Uniformity, 
the  Five  Mile  Act,  or  the  Conventicle  Act. 
This  man  BushoU,  having  been  imprisoned 
along  with  his  fellow  jurors  upon  the  late 
trial,  sued  out  his  writ  of  habeas  corpus ; 
and  the  cause  of  his  imprisonment  being 
stated  in  the  return  made  to  his  writ  to  bo 
that  he  had  found  a  verdict  in  favour  of 
Penn  and  Mead,  contrary  to  (he  evidence  and 
also  contrary  to  Vie  direction  of  the  judge  in 
matter  of  law,  after  argument  upon  the 
sufficiency  or  legality  of  that  cause  of 
imprisonment,  Yaughan,  C.J.,  ordered 
Bushell  to  be  released,  holding  in  effect, 
therefore,  that  jurors  could  not  be  fined  or 
imprisoned  for  an  alleged  false  verdict,  and 
basing  that  opinion  upon  the  following 
grounds, — 

(1.)  That  the  jury  were  the  judges  of  the 
evidence  and  found  the  same,  and  their 
finding  was  the  only  evidence,  no  matter 
what  the  alleged  evidence  adduced  might 
be;  and 

(2.)  That  ^Jie  judge's  direction,  even  in 
matter  of  law,  was  not  imponttive  or  abso- 
lute, but  was  hypothetical  merely,  for  he 
could  not  direct  what  the  law  was  without 
first  knowing  the  fact,  and  the  jury  had 
not  as  yet  found  the  fact  at  the  time  he 
gave  his  direction. 

This  sophism  of  the  chief  justice,-  which 
even  a  regard  for  liberty  can  scarcely  pal- 
liate, was  effectual  in  causing  the  abandon- 
ment of  the  summary  procedure  againat 
jurors  for  the  future.  The  other  and 
regular  proceeding,  that  by  attaint,  fell 
gradually  into  disuse  by  reason  of  the 
extreme  severity  of  its  consequences,  and 
it  was  eventually  abolished  altogether  by 
the  County  Juries  Act,  1825  (6  Geo.  4, 
c.  50),  which  substituted  a  motion  for  a 
new  trial  as  the  mode,  and  that  is  at  the 
present  day  the  only  mode,  of  impugning 
or,  at  any  rate,  reviewing  the  verdict  of  a 
jury.  This  mode  is  available,  moreover,  in 
civil  cases  only. 

JUBT  (jxirata,  from  jurare,  to  swear), 
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A  certain  number  of  men  (nsnally  twelve) 
to  whose  decision  the  matter  in  dispute 
between  a  plaintiff  aud  defendant  is  sub- 
mitted, and  who  are  bound  upon  their  oaths 
to  decide  (or  give  their  verdict)  according 
to  the  evidence  which  is  laid  before  them 
on  the  trial  of  the  cause.  Such  men,  indi- 
vidually, are  called  jurors.  A  jury  is 
eitlier  a  common  jury  or  a  8i)ecial  jury. 
A  common  jury  consists  of  persons  between 
the  ages  of  twenty-one  and  sixty,  who 
siiall  have  £10  a  year,  beyond  reprices,  in 
lands  and  tenements  of  freehold,  copy- 
hold, or  customary  tenure,  or  held  m 
ancient  demesne,  or  in  rents  issuing  out  of 
such  tenements,  in  fee  simple,  fee  tail,  or 
for  life,  or  £20  a  year  in  leaseholds  held 
for  twenty-one  years  or  any  longer  term, 
or  any  tem  determinable  on  a  life  or  lives : 
of|  being  a  householder,  shall  be  rated  to 
the  poor  rate,  or  in  Middlesex  to  the  house 
duty,  in  a  value  of  not  less  thun  £30 ;  or 
who  shall  occupy  a  house  containing  not 
less  than  fifteen  windows.  These  qualifi- 
cations, however,  do  not  extend  to  jurors  of 
any  liberties,  franchises,  cities,  or  boroughs 
who  possess  civil  or  criminal  jurisdiction. 
It  is  called  a  common  jury,  because  the 
matter  to  be  tried  by  it  is  only  of  a  com- 
mon or  ordinary  nature.  A  special  jury 
consists  of  persons  of  the  degree  of  squire 
or  upwards,  or  of  the  quality  of  banker,  or . 
merchant,  &c.  It  is  called  special,  because 
the  matter  to  be  tried  by  it  lb  usually  of  a 
special  and  important  nature,  and  is  sup- 
posed to  require  men  of  education  and 
intelligence  to  understand  it.  See  also 
Jury  Act,  1870,  33  &  34  Vict.  c.  77. 

JUBT,  TRIAL  BT.  It  is  a  disputed 
point  whether  trial  by  jury  existed  in 
Anglo-Saxon  times,  but  the  following  may 
be  considered  as  traces  of  that  mode  of 
trial  in  those  times  in  its  rudest  aspect ; — 

(1.)  A  law  of  Alfred,  requiring  a  king's 
thane  accused  of  homicide  to  purge  himself 
of  tlie  charge  with  twelve  king's  thanes, 
and  a  lesser  thane  under  like  accusation  to 
purge  himself  with  eleven  of  his  equals 
aud  one  king's  thane ; 

(2.)  One  of  the  canons  of  the  Northum- 
brian clergy,  requiring  a  king's  thane  to 
purge  himself  before  twelve  king's  thanes 
of  his  own  choice,  twelve  others  appointed 
for  him,  and  twelve  British  strangers,  be- 
ing thirty-six  men  altogether,  with  similar 
provisions  for  lesser  thanes  and  ceorls ; 

(3.)  A  law  of  Etheh^  II.,  whereby  the 
sheriff  and  twelve  thanes  in  every  wapen- 
take were  constituted  a  tribunal  of  justice ; 
and 

(4.)  The  case  of  the  monastery  of  Ram- 
sey, in  which  a  controversy  between  the 
monastery  and  a  certain  private  individual 
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having  arisen  regarding  certain  lands,  and 
a  suit  having  been  instituted  about  it  in 
the  County  Court,  the  matter  was  referred 
to  a  committee  of  thirty-six  thanes  for  its 
determination. 

Now,  it  may  be  said  that  these  bodies 
were  not  jurors,  but  compurgators ;  but  to 
this  it  is  repli(Ki  that  compurgation  was, 
in  Anglo-Saxon  times  (as  in  all  early  ages), 
a  natural  mode  of  evidence,  being  the  oath 
or  oaths  of  the  collective  bodies  to  the 
effect  that  they  disbelieved  the  truth  of  the 
accusation  {see  title  CoMPURaATioN),  and 
it  being,  moreover,  a  more  peculiar  cha- 
racteristic of  the  Anglo-Saxons  that  they 
gave  great  weight  to  credit  or  general 
character, — a  species  of  evidence  but  little 
regarded  in  civilised  times,  e.g.^  in  the 
present  day.  See  title  Ghabaoteb,  Evi- 
dence AS  TO. 

This  rude  mode  of  taking  evidence 
having  been  discontinued  in  Anglo-Nor- 
man times,  there  was  introduced  in  those 
later  times,  in  lieu  of  compurgation,  an 
inquest^  or  inquisition,  t.e.,  inquiry  into  the 
particular  circumstances  or  tlie  details  of 
the  case,  but  evidence  of  character  was  not 
even  then  (as  it  is  not  even  yet)  altogether 
laid  aside. 

This  inquest  was  made  by  sworn  recog- 
nitorSf  being  twelve  or  twenty-four  in 
number,  as  well  in  civil  as  in  criminal 
proceedings.  In  the  reign  of  Henry  II., 
the  assize  of  thovel  disseisin,  called  also 
the  magna  assiza,  or  grand  assize,  was 
introdu(^,  whereby,  in  a  civil  suit,  the 
plaintiff  or  defendant  had  his  choice  either 
to  try  the  dispute  by  onmbat,  or  to  put 
himself  on  this  assize,  which  was  composed 
of  sixteen  sworn  recognitors  and  in  the 
same  reign  the  ancient  privilege  of  com- 
purgation, pure  and  simple,  was  abolished. 

In  the  reign  of  Henry  III.  trial  by  ordeal 
was  abolished,  and  trial  by  a  petty  jury  in 
criminal  causes  was  introduced ;  and  with 
that  reign  trial  by  jury,  both  in  civil  and 
in  criminal  matters,  may  be  regarded  as 
having  been  for  the  first  time  completely 
established,  subject,  however,  to  the  fol- 
lowing qualification,  namely, — 

The  jurymen  were  originally  themselves 
the  witnesses,  and  their  verdict  or  finding 
was  the  result  of  their  own  knowledge, 
unassisted  by  other  testimony ;  but  it  was 
impossible  that  twelve  men  should  always 
be  acquainted  with  the  circumstances  of 
the  matter  before  them,  and  the  distinction 
of  jurors  from  witnesses  was  early  felt  to  be 
a  necessity,  and  the  distinction  itself  was, 
in  fact,  made  at  some  early  but  unassign- 
able date.  It  is  probable  that  as  the  law 
of  evidence  became  gradually  better  under- 
stood, and  the  weakness  of  character- 
evidence  became  gradually  more  appcu:ent, 
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ao  the  distinction  referred  to  became  gradu- 
ally more  and  more  perceived  to  be  neces- 
sary and  to  be  taken,  until,  at  the  present 
day,  the  distinction  is  become  marked  und 
essential.  And  yet,  even  at  the  present 
day,  the  jury  may  assist  themselves  by 
their  own  knowledge  as  well  as  by  the 
testimony  of  the  witnesses. 

JT78.      Right,  law,  authority,  &o. 
See  the  following  titles. 

JT78  ACGSESOEKDI  is  used  by  our  old 
law  writers  to  signify  the  riglit  of  survivor- 
ship amongtit  joint  tenants,  &c. 
See  title  Survivorship. 

JUB  AD  B£K  signifies  the  inchoate  or 
imperfect  right  to  a  thing,  in  contradis- 
tinction to  jus  in  re,  which  signifies  the 
complete  and  perfect  right  in  the  thing. 

JUB  DUFLIOATUX,  or  DBOIT  DBOIT, 

signifies  the  right  of  possession  joined  with 
the  right  of  property. 

JUS  IS  'KB:  See  title  Jus  ad  Rem. 

JUS  POSTLIMINII  is  a  right  to  restitu- 
tion after  a  re-capture  as  applied  in  mari- 
time law, — a  use  of  the  phrase  which  is 
derived  from  the  Roman  jus  poK&iminii, 
which  restored  the  citizen  of  Rome  who 
had  been  made  a  slave  to  his  threshold, 
t.0.,  to  his  franchise.  The  term  is  tiiere- 
fore  metaphorically  used  in  our  Admiralty 
Courts  to  signify  a  resumption  of  an  original 
inherent  right  to  a  re-captured  British  ship 
in  the  le^al  owners.  But  the  phrase  is 
also  frequently  used  with  an  analogous 
meaning  in  other  branches  of  the  law. 

JUS  SECUFEBANDI,    IHTBAKDI,  fto. 

is  the  right  of  recovering  and  entering 
lands.    Tomlins;  Cowel. 

JUS  TERTII.  This  phrase,  which  signi- 
fies literally  the  riglit  of  some  third  person, 
is  oommonly  applied  in  the  following 
manner :  a  tenant,  it  is  time,  cannot  dispute 
the  title  of  his  landlord,  but  he  may  plead 
that  such  title  has  determined  by  convey- 
ance or  otherwise ;  and  so  also  a  bailee 
when  sued  to  re-deliver  the  goods  bailed  to 
him,  cannot  as  a  rule  deny  the  ri^ht  of  the 
bailor  (who  delivered  them  to  him)  to  re- 
cover the  goods ;  nevertheless  he  may  shew 
that  by  transfer,  a^isignment,  or  otherwise, 
the  bailor's  right  to  have  the  goods  re- 
delivered to  him  has  determined,  e.^.,  a 
pawnbroker  will  regard  only  the  holder  of 
the  duplicate,  and  to  an  action  brought  by 
the  pawnor,  will  set  up  the  defence  of  jus 
tertii. 

JUSTICES  (jusUciarii),  Officers  ap- 
pointed by  the  Crown  to  administer  justice. 


JUSTICES — continued. 

The  various  sorts  of  justices  will  be  founii 
under  their  proper  heads  in  the  following 
titles. 

JUSTICES  OF  ASSIZE,  or,  as  they  are 
sometimes  called,  j  ustices  of  nisi  prius*  The 
judges  of  the  superior  Courts  at  West- 
minster, who  go  circuit  into  the  various 
counties  of  England  and  Wales  twice  a 
year,  for  the  purpose  of  disposing  of  such 
causes  as  are  ready  for  trial  at  the  assizes, 
are  termed  justices  of  assize. 
See  also  title  Circuits. 

JUSTICES  IH  EYRE.  So  called  from 
the  old  French  word  etr«,  t.e.,  a  journey, 
were  those  justices  who  in  ancient  times 
were  sent  by  commission  into  various 
counties  to  hear  more  especially  such  cuu^es 
as  were  termed  pleas  of  the  Crown ;  they 
differed  from  justices  in  oyer  and  terminer^ 
inasmuch  as  the  latter  were  sent  to  one 
place,  and  for  the  purpose  of  trying  only  a 
limited  number  of  special  causes :  whereas 
the  justices  in  eyre  were  sent  through 'the 
various  counties  with  a  more  indefinite  and 
general  commission ;  in  some  respects  they 
resembled  our  present  justices  of  assize, 
although  their  authority  and  manner  of 
proceeding  differed  much  from  them. 

JUSTICES  OF  THE  FOREST  were  officers 
who  had  jurisdiction  over  all  offences  com- 
mitted within  the  forest  against  vert  or 
venison.  The  Court  wherein  these  justices 
sat  and  determined  such  causes  was  called 
the  justice  seat  of  the  forest.  They  were 
also  sometimes  called  the  justices  in  eyre 
of  the  forest. 

JUSTICES  OF  GAOL  DELIVERT.  Those 
justices  who  are  sent  with  commission  to 
hear  and  determine  all  causes  appertaining 
to  such  persons  who  for  any  ofience  have 
been  cast  into  gaol.  Pni-t  of  their  authority 
was  to  punish  those  who  let  to  mainprise 
those  prisoners  who  were  not  bailable  by 
the  law,  nor  by  the  Statute  Definibus ;  and 
they  seem  formerly  to  have  been  sent  into 
the  country  upon  this  exclusive  occasion, 
but  afterwards  justices  of  assize  had  the 
same  authority  given  them. 

JUSTICES    OF   THE  HUVDRED.       A 

hundredor,  lord  of  the  hundred,  he  who 
had  the  jurisdiction  of  a  hundred,  and 
held  the  Hundred  Court. 

JUSTICES  OF  THE  JEWS.  Justices  ap- 
pointed by  Richard  I.  to  carry  into  effect 
the  laws  and  orders  which  he  had  made  for 
regulating  the  contracte  and  usury  of  the 
Jews. 

JUSTICES  OF  LABOURERS.  Justices 
who  were  formerly  appointed  to  redress  the 
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JUSTICES  OF  LAHOXnXBS—eorUinued. 
frowardncss  of  labouring  men,  who  would 
not  work    without    having    unreasonable 
wages  granted  theuL 

JUSTICES  OF  KI8I  FBIUS:  See  title 
Justices  of  Assize. 

JUSTICES  OF  OTES  AND  TERMIHEB. 

These  justices  of  oyer  and  terminer  are 
cerUiin  persons  appointed  by  the  king's 
commission,  among  whom  are  usually  two 
judges  of  the  Courts  at  Westminster,  and 
who  go  twice  in  every  year  into  every 
county  of  the  kingdom  (except  London  and 
Middlesex),  and  at  what  is  usually  called 
the  assizes  hear  and  determine  all  treasons, 
felonies,  and  mi&demeanors.  They  are 
usuallv  those  who  have  before  been  de- 
scribed  under  the  titles  of  Justices  of  Assize, 
and  Justices  of  Gaol  Delivery. 

JUSTICES  OF  THE  PEACE.  Certain 
justices  appointed  by  the  king's  special 
commission  under  the  great  seal  jointly 
and  separately,  to  keep  the  peace  of  the 
country  where  they  dwell.  Any  two  or 
more  of  tliem  are  empowered  by  this  com- 
mission to  inquire  of  and  determine 
felonies  and  other  misdemeanors,  in  which 
number  some  particular  justices,  or  one  of 
them,  are  directed  to  be  always  included, 
and  no  business  to  be  done  without  their 
presence,  the  words  of  the  commission 
running  thus :  **  qiwrum  alique^n  vesirwm^** 
A.  B.  C.  D.,  &c.,  "ttniim  ewe  volumus;" 
whence  the  persons  so  named  are  usually 
called  justices  of  the  quorum. 

JUSTICES  OF  THE  PEACE,  OBiaiN  OF. 

The  origin  of  these  magistrates  is  to  be 
found  in  the  reign  of  Edward  I.,  who  by 
the  stat.  3  £dw.  1  (Statute  of  We:>tminster 
the  First)  c.  9,  and  by  the  statute  of 
Coroners  (4  Edw.  1,  stat.  2),  but  chiefly 
by  the  statute  of  Winton,  otherwise  Win- 
cnester  (13  Edw.  1),  directed  that  every 
country  and  town  should  be  well  kept,  and 
that  upon  any  robbery  or  felony  committed 
therein,  hue  and  cry  should  bo  raised  upon 
the  felou.  and  they  that  kept  the  town 
were  to  follow  him  with  hue  and  cry  from 
town  to  town  with  all  the  town  and  the 
towns  near  ;  and  failing  capture,  the  hun- 
dred was  made  liable  for  the  damage.  In 
the  reign  of  Edward  III.,  conservators  of 
the  peace  were  appointed,  whose  duty  it 
was  to  assist  the  sheriff,  coroner,  and  con- 
stable, and  they  were  empowered  to  im- 
prison and  punish  rioters  and  offenders. 
These  conservators  were  afterwards  debig- 
nated  justices  of  the  peace.  By  a  more 
recent  statute,  27  Eliz.  c.  13,  the  sheriff  or 
constable  was  required  to  make  the  pursuit 
both  with  horse  and  foot;  and  to  the 
present  day,  hue  and  cry  in  that  manner 
may  still  be  made  under  that  and  the 
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— continued, 

previous  statutes,  but  is  seldom  if  eyer  in 
fact  made,  owing  to  the  equally  effective, 
if  not  so  speedy,  remedy  which  is  provided 
in  the  ordinary  police  and  criminal  pro- 
cesses for  the  apprehension  and  punish- 
ment of  offenders. 

JUSTICIES.  A  writ  directed  to  the 
sheriff,  empowering  him  for  the  sake  of 
dispatch  to  try  an  action  in  his  County 
Court  for  a  larger  amount  than  he  has  the 
ordinary  power  to  do.  It  is  so  called 
because  it  is  a  commission  to  the  sheriff  to 
do  the  party  justice.    4  Inst.  26U. 

JUSTinCATIOK.  Pleas  in  justification 
or  excuse  are  such  as  shew  some  justifica- 
tion or  excuse  of  the  matter  charged  in  the 
declaration,  the  effect  of  which  is  to  shew 
that  the  plaintiff  never  had  any  right  of 
action  beciause  the  act  charged  was  lawful ; 
a  plea  of  son  assault  demesne  is  one  of 
this  kind  of  pleas  (Stephen  on  Plead.  224). 
They  are,  howeyer,  more  common  in  actions 
for  a  libel,  to  which  the  defendant  justifies 
on  the  score  either  of  priyilege,  or  of  truth 
and  the  public  advantage. 

JUSTIFTIKa    BAIL.      Is  the   act   of 

proving  to  the  satisfaction  of  the  Court 
that  the  persons  put  in  as  bail  for  the 
defendant  in  an  action  are  competent  and 
sufficient  persons  fur  the  purpose.  No 
persons  are  justified  in  becoming  bail  for 
a  defendant  unless  they  are  householder^ 
and  possess  certain  other  qualifications 
with  reference  to  property,  &e. ;  but  it  fre- 
quently happens  that  persons  become,  or 
endeavour  to  become,  biail  for  a  defendant, 
who  are  not  so  qualified,  or  whom  ttie 
plaintiff  suspects  not  to  be  so  qualified  :  in 
this  case  the  plaintitf  objects  to  buch  bail 
(or,  as  it  is  termed,  excepts  to  them),  who 
are  then  called  on  to  justify  themselves, 
and  this  they  do  by  swearing  themselves  to 
be  housekeepers,  and  to  possess  the  other 
qualifications  required  of  them;  and  this 
is  termed  justifying  bail.  They  frequently 
justify  voluntarily,  without  being  required 
to  do  so  by  the  plaintiff.  1  Arch.  Prac. 
847-57 ;  Tidd.  149. 

JUVENILE  OFFEHDERS :  ^ee  title  Be- 

FOUMATOBIliB. 


K. 

KEEPEE  OF  THE  OBEAT  SEAL.      A 

high  ofiicer  of  state,  through  whose  hands 
pacfs  all  chatters,  grants,  and  commi^ions 
of  the  king  under  the  great  seal.  He  is 
styhd  Lord  Keeper  of  the  (ireat  Seal,  and 
this  office  and  that  of  Lord  Chancellor  are 
united  under  one  i)erson  ;  for  the  authority 
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of  the  Lord  Keeper  and  thftt  of  the  Lord 
Chancellor  were,  by  stat.  5  Eliz.  c.  18, 
declared  to  be  exactly  the  same ;  and  like 
the  Lord  Chancellor,  the  Lord  Keeper  with 
'US  at  the  present  day  is  created  by  the 
mere  delivery  of  the  king'd  great  seal  into 
his  custody.    Comyns'  Dig.  tit.  Chancery. 

KSEEDt  OF  THE  PBIVY  8EAL.      An 

officer  through  whose  hands  pass  all 
charters  signed  by  the  king  before  they 
come  to  the  great  seal.  He  is  a  privy 
councillor,  and  was  anciently  called  clerk 
of  the  privy  seal,  but  is  now  generally 
called  the  Lord  Privy  Seal.  Bot.  Pari.  11 
H.4. 

KIEO'S  BEECH.  The  suoreme  Court 
of  Common  Law  in  the  kingdom,  consist- 
ingof  a  chief  justice  and  four  puisne' justices, 
who,  by  their  office,  are  the  sovereign  con- 
servators of  the  peace  and  supreme  coroners 
of  the  land.  The  Court  of  King's  Bench 
was  so  called  because  the  king  used  for- 
merly to  sit  there  in  person,  tne  style  of 
the  Court  still  being  coram  ipno  rege.  This 
Court  is  the  remnant  of  the  Aula  Regis,  and 
was  formerly  not  stationary  in  any  par- 
ticular spot,  but  attended  the  king's  per- 
son wherever  lie  went ;  hence  the  reason 
for  process  issuing  out  of  this  Court  in  the 
king's  name  being  returnable,  "  ubieimque 
fuerimtu  in  AngUd"  4  Inst.  13. 
See  also  title  Coubts  of  Justiob. 

B190*8  00UV8EL.  Barristers  selected 
on  account  of  their  superior  learning  and 
talent  to  be  his  majesty's  counsel:  the 
only  outward  distinction  between  these 
aud  other  barristers  is,  that  they  wear  silk 
gowns  and  take  precedence  in  Ck>urt.  The 
two  principal  of  the  king's  counsel  are 
called  the  Attorney  and  Solicitor-General, 
and  none  of  these  counsel  can  plead  pub- 
licly in  Court  for  a  prisoner  or  a  defendant 
in  a  criminal  prosecution  without  a  licence 
obtained  for  that  purpose  from  the  Crown. 
Fortescue,  de  Legibus,  c.  50. 

SHriOHT'S  FEE  (feodum  milHare) :  See 
title  KsiQwt  Sbbvice. 

KNIGHT  SEBVIGE.  A  species  of  feu- 
dal tenure,  which  differed  very  slightly 
from  a  pure  and  perfect  feud,  being 
entirely  of  a  military  nature ;  and  it  was 
the  first,  most  universal,  and  most  honour- 
able of  the  feudal  tenures.  To  make  a 
tenure  by  knight  service,  a  determinate 
quantity  of  land  was  necessary,  which  was 
called  a  knighfs  fee  {feodum  militare\ 
the  measure  of  which  was  estimated  at 
twelve  plough-lands.  Spelman,  219;  2 
Inst.  596. 

KEI0ET8  OF  THE  8EIBS.      Knights 


KHI0HT8  OF  THE  BHJXE— continued, 

of  the  shire,  otherwise  called  knights  of 
Parliament,  are  two  knights  or  gentlemen 
of  property  who  are  elected  by  the  free- 
holders of  a  county  to  represent  them  in 
Parliament.  In  times  of  old  they  were 
required  to  be  real  knights,  girt  with  tho 
sword,  but  now  notable  eisquires  may  bo 
chosen.  They  requireJ  to  possess,  as  a 
qualification  to  be  chosen,  not  le^s  than 
£600  per  annum  of  freehold  estate.  Hut, 
at  the  present  day,  all  property  qualifica- 
tions in  members  of  Parliament  have  been 
removed. 

See  title  Pabliauent. 


L. 


LACHES  (from  the  Fr.  lacJiesfe,  indo- 
lence). Negligence,  mistake  arising  from 
negligence,  &o.  Thus,  in  Littleton, 
'*  laches  of  entry,"  signifies  a  neglect  in 
the  heir  to  enter  (Litt.  1.36 ;  Les  Termes  de 
la  Ley).  Ijidies  is  a  ground  for  refusing 
relief  in  Courts  of  Equity,  upon  the  maxim 
of  these  Courts,  ^  Vigilantibua  non  dormi- 
entibus  aquita^  subvenit** ;  and  so  strong 
is  the  aversion  to  bringing  forward  stale 
demands,  that  the  Coi^s  of  Equity,  at 
any  rate  in  the  matters  which  are  subject 
to  their  exclusive  jurisdiction,  refuse  to 
relieve  even  within  the  statutory  periods 
of  limitation ;  although,  of  course,  m  mat- 
ters which  are  subject  to  their  concurrent 
iurisdiction,  they  must  allow  the  plaintiff 
his  full  legal  period. 


UBSJB  MAJE8TT.  An  old  term  of  law, 
designating  the  crime  of  attempting  any- 
thing against  the  king's  life,  or  to  raise 
sedition  against  him,  or  to  create  disaffec- 
tion in  the  army  {see  2.Reeve'8  Eng.  Law, 
5,  6).  The  modem  equivalent  is  High 
Tbbasok,  which  title  see. 

LSaiOHE  FIDEI,  SUITS  FBO.  Suits 
or  actions  for  breach  of  faith  in  civil  con- 
tracts, which  the  clergy,  in  the  reign  of 
Stephen,  introduced  into  the  spiritual 
Courts,  were  so  termed.  By  means  of 
these  suits  they  took  cognizance  of  many 
matters  of  contract  which  in  strictness 
belonged  to  the  temporal  Courts.  It  is 
conjectured  that  the  pretence  on  which 
they  founded  this  claim  to  an  extended 
jurisdiction  was,  that  oaths  and  faith 
solemnly  plighted,  being  of  a  religious 
nature,  the  breach  of  them  belonged  more 
properly  to  the  spiritual  than  to  the  lay 
tribunal  (1  Beev^  74).  These  suits, 
along  with  the  jurisdiction  assumed  over 
express  and  implied  or  resulting  uses,  open 
or  secret,  have  contributed  to  the  develop* 
ment  of  the  principal  branches  of  equitable 
I  jurisdiction  at  tho  present  day. 
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LAKD  (terra).  Thia  word  has  a  more 
oouiprehensive  signification  in  law  than 
in  common  parlance ;  for  it  coiDprehenda 
not  only  land  or  ground,  but  also  anything 
that  may  stand  thereon,  as  a  house,  a 
castle,  or  a  bnm.  It  has  also  an  indefinite 
extent  upwards  as  well  as  downwards, 
'*  Cujus  est  solum  ejus  est  usque  ad  ca:lum, 
et  deinde  usque  ad  inferos"  being  the 
maxim  of  the  law:  and  therefore  no  man 
may  erect  any  building  or  the  like  to  over- 
hang another's  lands,  and  whatever  is  in 
a  direct  line  between  the  surface  of  any 
land  and  the  centre  of  the  earth  belongs  to 
the  owner  of  the  surface,  so  that  the  word 
•*  lands  '*  comprehends  not  only  the  face  of 
the  earth,  but  everything  under  it  or  over 
it  (Ck).  Litt  4  a).  When,  however,  the  word 
^  land  "  WHS  used  in  a  declaration  of  eject- 
ment without  any  qualifying  adjunct,  it 
obtained  a  very  restricted  sense,  and  meant 
arable  land  (Salk.  256).  Li  such  cases, 
therefore,  the  particular  kind  of  land 
should  have  been  stated.  Gowp.  346  ;  11 
Kep.  55 ;  Adam's  Eject.  31 ;  2  Gh.  PI. 
626,  n.  (o),  6th  ed. 

LAKDLOSD.  He  of  whom  lands  or 
tenements  are  held  (Go.  Litt.)  When  the 
absolute  property  in,  or  fee-simple  of,  the 
land  belongs  to  a  landlord  he  is  then  some- 
times denominated  the  ground  landlord  in 
contradistinction  to  such  an  one  as  is  pos- 
sessed only  of  a  limited  or  particular  inte- 
rest in  land,  and  who  himself  holds  under 
a  superior  landlord. 

LAHSLOBD  AHD  TEKAHT.  This 
phrase  expresses  a  familiar  legal  relation, 
involving  many  peculiar  rights,  duties,  and 
liabilities.  The  relation  is  contractual,  and 
is  constituted  by  a  letting  or  agreement  to 
let  (as  to  which,  see  title  Lease).  The 
landlord  is  entitled  to  be  paid  a  stated 
rent,  and  may  enforce  payment  thereof 
cither  by  action,  or  by  distress,  or  by  entry 
{see  these  three  several  titles).  The  tenant 
Is  entitled  to  the  possession  and  quiet  en- 

i'oyment  of  the  premises  so  long  as  lie  pays 
lis  rent  and  duly  observes  and  performs 
the  other  stipulations  contained  in  his  con- 
tract {see  title  Govenants).  A  failure  in 
the  performance  of  any  covenant  works  a 
forfeiture  (see  that  title),  unless  the  land- 
lord chooses  to  waive  the  breach  (see  title 
Wafveb).  The  tenant  is  also  bound  to 
keep  and  leave  the  premises  in  good  re- 
pair, and  will  be  liable  for  Dilapidations 
(see  that  title) ;  but  he  is  permitted  during 
the  term  of  his  lease,  but  not  afterwards, 
to  unfasten  and  remove  all  tenants'  fix- 
tures so-called  which  have  been  affixed  to 
the  premises  by  himself  (see  title  Fix- 
tures). He  is  estopped  from  disputing 
his  landlord's  title  (see  title  Estoppel), 


LAKDLOBD  AHD  TESAWI— continued, 
but  he  may  shew  that  that  title  has  deter- 
termined  (see  title  Jus  Tertii). 
See  also  title  Ejectment. 

LAND-TAX.  An  annual  charge  levied 
by  the  Government  upon  the  subjects  of 
this  realm  in  respect  of  their  real  estates, 
and  also  in  respect  of  offices  and  pensions, 
but  not  (since  4  &  5  Will.  4,  c.  11)  in  re- 
spect of  their  personal  estates.  The  method 
of  raising  it  is  by  charging  a  particular 
sum  upon  each  county  according  to  a  cer- 
tain valuation,  and  this  sum  used  to  be 
assessed  and  raised  upon  individuals  by 
commissioners  duly  appointed  for  that 
purpose  (2  Burn's  Justice,  61).  Under 
the  Stat.  16  &  17  Vict.  c.  74,  facilities  are 
afforded  for  the  redemption  of  this  tax, 
which  is  now  generallv  redeemed. 
For  origin,  see  title  Taxation. 

LAPSE.  This  word  is  used  in  various 
senses.  (1.)  As  applied  to  church  livings, 
it  denotes  a  species  of  forfeiture  by  which 
the  right  of  presentation  to  a  church  ac- 
crues to  the  ordinary  by  the  neglect  of  a 
patron  to  present ;  to  the  metropolitan  by 
the  neglect  of  the  ordinary ;  and  to  the 
king  by  neglect  of  ti .  e  metropolitan.  (2.)  As 
applied  to  a  legacy,  it  denotes  the  failure 
of  a  testamentary  gift  through  the  devi- 
see or  legatee  dying  in  the  testator's 
lifetime.  The  mere  addition  of  the  words 
**  heirs  and  assigns,"  or  **  executors,  ad- 
ministrators, and  agsigns,"  or  other  words 
of  limitation  to  the  name  of  the  prede- 
ceasing devisee  or  legatee  in  the  gift  to 
him  will  not  prevent  a  lapse  of  the  in- 
terest given;  and  the  rule  is  the  same 
where  the  devisee  or  legatee  is  already 
dead  at  the  date  of  the  will  (Maybank  v. 
BrookSy  1  Bro.  G.  G.  84).  And  although 
the  legacy  be  of  a  debt,  it  is  liable  to  lapse 
in  the  same  manner  (Elliott  v.  Davenport^ 
1  P.  Wms.  83) ;  and  although  the  legacy 
or  devise  be  contained  in  a  will  made  in 
exercise  of  a  power  the  creation  of  which 
was  by  an  instrument  (whether  deed  or 
will)  taking  effect  before  the  death  of  the 
legatee  or  devisee,  still  even  in  this  case 
the  legacy  or  devise  will  lapse  in  case  the 
legatee  or  devisee  predecease  the  testator 
who  exercises  the  power.  Duke  of  MarU 
borough  v.  Lord  Oodolphin,  2  Yes.  78; 
Culsha  V.  Cheese,  7  Hare,  236. 

A  mere  declaration  that  the  devise  or 
bequest  shall  not  l&pse  is  ineffectual  to 
prevent  a  lapse  in  case  of  the  devisee  or 
legatee  predeceasing  the  testator  (Picker^ 
ing  V.  Stamford,  8  Ves.  493)  ;  but  such  a 
declaration,  if  accompanied  with  the  de- 
signation of  a  substitute  for  the  devisee  or 
legatee  in  case  he  predeceases  the  testator, 
would  be  valid  to  prevent  a  lapse  (Toplis 
▼.  Bakery  2  Gox,  121) ;  and  from  the  desire 
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of  the  Coarta  to  effectuate  the  intentions 
of  teBtators,  sach  designation  of  a  8ubs»ti- 
tute,  where  not  expressly  made,  has  been 
in  a  manner  implied  from  triflins^  circnm- 
Btanoea,  0.9.,  in  Gittings  v.  HTDermott  (2 
My.  &  K.  *j9)f  Tx>rd  Broup^ham,  C,  iu  the 
OiiBe  of  a  gift  to  the  children  of  A.  or  to 
their  heirs,  held  that  the  representatives 
of  predeceasing  children  were  entitled  by 
way  of  substitution  for  their  parents,  the 
word  heir$j  althougli  ordinarily  a  word  of 
limitation,  and  not  of  purchase,  being  in 
that  particular  decision,  and  by  reason 
chiefly  of  the  two  words  or  to  which  are 
italicised,  construed  as  a  word  of  purchase 
and  not  of  limitation. 

Again,  if  the  testator  makes  a  gift  to 
two  or  more  persons  jointly,  there  is,  of 
course,  no  lapse  if  one  or  more  of  the  joint 
tenants  surrive,  as  the  survivors  will  take 
by  survivorship;  and  similarly,  if  the 
testator  makes  a  gift  to  two  or  more  per- 
sons in  common,  and  limits  over  to  the 
survivor  or  survivors  the  share  of  any  pre- 
deceasing tenant,  there  is,  of  course,  again 
no  lapse  if  one  or  more  of  the  tenants  in 
common  survive,  as  the  survivor  will  take 
under  the  limitation  over.  But  it  is  the 
rule  of  law  in  this  latter  case  that  there 
is  no  survivorship  upon  survivorship ;  and 
therefore,  unless  tne  limitation  over  is 
made  (as  it  commonly  is  made)  to  extend 
<<  as  well  to  the  aocruing  as  to  the  original 
shares,"  there  will  be  a  lapse  as  to  any 
accrued  share  of  a  predeceasing  legate  or 
devisee.    Pain  v.  Benson,  S  Atk.  80. 

Again,  if  a  devise  or  bequest  is  made  to 
persons  of  a  class  in  common  tenancy,  and 
the  class  is  to  be,  i.e.,  can  only  be,  ascer- 
tained at  the  date  of  the  testator's  death, 
the  members  of  the  class  who  are  surviving 
at  that  dute  will  take  the  whole  among 
them,  notwithstanding  that  other  persons 
who  but  for  their  prior  death  would  have 
formed  members  of  the  class  may  have 
predeceased  the  testator.  Viner  v.  Francie, 
2  Bro.  C.  C.  658. 

And  with  reference  to  the  question, 
whether  lapse  shall  take  place  or  not,  the 
cases  of  Willing  v.  Baine  (3  P.  Wms.  113), 
and  Humberdone  v.  StanUm  (1 Y.  &  B.  385), 
should  be  contrasted. 

Where  a  devise  or  bequest  is  made  to 
one  person  in  trust  for  another,  the  legal 
estate  will  lapse  in  case  tlie  devisee  or 
legatee  in  trust,  t.0.,  the  trustee,  should 
predecease  the  testator,  but  the  beneficial 
interest,  or  interest  of  the  cestui  que  trust, 
will  not  therefore  also  lapse  (EUiott  v. 
Davenport,  2  Yem.  520) ;  and  conversely, 
in  the  case  of  a  like  devise  or  bequest,  the 
beneficial  estate  will  lapse,  and  the  legal 
estate  will  not  lapse  in  case  the  cestui  que 
trust  predecease  the  testator  {Doe  d.  SheUey 


LAPSE—  continued. 

v.  Edlin,  4  Ad.  &  E.  582).  It  has  even 
been  held  in  Oke  v.  Heath  (1  Yes.  135)  that 
an  annuity  bequeathed  to  C.  and  charged 
on  a  bequest  to  B.  did  not  lapse  by  reason 
merely  that  B.  predeceased  the  testator, 
whereby  the  bequest  to  him  lapsed. 

Some  provisions  have  been  made  by  the 
Stat.  7  Will.  4  &  1  Yict.  c.  20,  against 
lapse  in  certain  cases,  that  is  to  say : 

(I.)  By  s.  25  of  that  Act  devises  and 
bequests  which  would  otherwise  lapse  are 
given  to  the  residuary  devisee  or  legatee 
(if  there  is  one) ; 

(2.)  By  s  32  of  the  same  Act  the  devise 
of  an  estate  tail  to  any  one  (whether  child 
or  stranger)  does  not  lapse  by  reason 
merely  of  the  devisee  in  tail  predeceasing 
the  testator,  but  takes  effect  in  him,  and 
descends  to  the  person  who  is  his  heir  in 
tail  at  the  testator's  death,  if  he  has  any 
such;  and 

(3.)  By  8.  83  devises  or  bequests  made 
to  a  child  or  children  of  the  testator  who 
predecease  the  testator,  but  leave  issue 
surviving  the  testator,  do  not  lapse,  but 
take  effect  in  the  predeceasing  child  or 
children,  and  de?olve  in  case  of  the  intes- 
tacv  of  the  latter  upon  their  next  of  kin, 
and  in  Ciise  they  have  made  a  will,  accord- 
ing to  the  dispobition  or  dispositions 
thereof  contuined  in  that  will  {Winters, 
Winter,  5  Hare,  306 ;  Johnson  v.  Johnson^ 
3  Hare,  157).  It  has  been  held,  however, 
that  the  33rd  section  of  the  Act  does  not 
apply  to  gifts  under  a  limitedy  i.e.,  special, 
power  of  appointment,  where  there  is  a 
gift  over  in  default  of  appointment  {Grif- 
fiths  V.  Gale,  12  Sim.  327);  but  it  does 
apply  to  a  general  power  of  appointment, 
even  althou<?h  there  is  a  gift  over  in  de- 
fault of  appointment.  Ecdes  v.  Cheyne, 
2  K.  &  J.  676. 

LABOENT.  Larceny  is  the  felonious 
taking  and  carrying  away  of  the  personal 
goods  of  any  one  from  his  possession,  with 
intent  to  convert  them  to  the  use  of  the 
offender  without  the  consent  of  the  true 
owner.  Larceny  was  formerly  divided  into 
grand  and  petty  larcenv;  the  former,  in- 
cluding the  stealing  of  goods  above  the 
value  of  12(2. ;  the  latter  of  that  value  or 
under.  This  distinction  was  abolished  by 
Stat.  7  &  8  Geo.  4,  c.  29,  and  now  all  lar- 
cenies are  subject  to  the  same  incidents  as 
grand  larceny.  Larceny  is  sometimes  dis- 
tinguished into  simple  and  compound ;  the 
former  being  larceny  of  goods  only,  the 
latter  larceny  from  the  person  or  habitation 
of  the  owner  (1  Hale,  510).  The  law  re- 
garding this  offence  is  now  consolidate<l 
by  the  statute  24  &  25  Yict.  c.  96,  which 
renders  also  many  things  (both  animate 
and  inanimate),  the  subjects  of  larceny, 
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'which  for  various  reasons  were   not   bo 
before  that  Act 

LATEHT  AMBIOUITT.  This  is  an 
ambiguity  which  arises  not  upon  the  words 
of  the  will,  deed,  or  other  instrument,  as 
looked  at  in  themselves,  but  upon  those 
-words  when  applied  to  the  object  or  to  the 
subject  which  they  describe.  The  term  is 
opposed  to  the  phrase  Patent  Ambiguity 
(which  see).  The  rule  of  law  is,  that  ex- 
trinsic or  parol  evidence  is  admissible  in 
all  CHses  to  remove  a  latent  ambiguity,  but 
in  no  case  to  remove  a  patent  one. 
See  title  Extrinsic  Evidence. 

LATHE,  LATH,  or  LETH.  Is  the  de- 
signation of  a  great  portion  of  a  county 
containing  three  or  more  hundreds  or 
wapentakes.    Le$  Termes  de  la  Ley, 

LATITAT.  A  writ,  which  before  the 
Uniformity  of  Process  Act,  was  the  process 
used  for  commencing  personal  actions  in 
the  King's  Bench  against  a  defendant 
seeking  to  evade  the  service  of  the  writ. 
It  recited  the  bill  of  Middlesex,  and  the 
proceedings  thereon,  and  that  it  was  testi- 
fied that  the  defendant  **  latiUU  et  discur- 
rit,"  lurks  and  wanders  about,  and  there- 
fore commanded  the  sheriff  to  take  him, 
and  have  his  body  in  Coxui  on  the  day  of 
the  return. 

See  now  titles  Sebyice  ;  Substituted 
Service. 

LAW.  This  word  has  various  signi- 
fications. (1.)  In  the  most  enlarged  sense 
in  which  the  word  can  be  used,  it  applies 
not  only  to  those  rules,  or  systems  of  rules, 
which  different  governments  lay  down  for 
the  internal  regulation  of  their  respective 
communities,  but  also  to  those  fixed  and 
invariable  principles  in  conformity  with 
which  nature  carries  on  her  operations. 
(2.)  When,  however,  we  wish  to  restrict 
the  sense,  or  to  limit  the  application  of 
the  word,  we  use  it  ordinarily  in  conjunc- 
tion with  some  other  phrase :  thus,  when 
we  apply  it  to  those  rules  or  principles  of 
morsdity  which  our  reason  enables  us  to 
discover,  and  our  conscience  commands  us 
to  obey,  we  call  it  not  unfrequently  the 
law  of'  nature ;  and  when  the  same  rules 
and  principles  are  applied  to  the  regulation 
of  the  conduct  of  nations  in  their  inter- 
course with  each  other,  it  is  then  termed 
the  Law  of  Nations  or  International  Law. 
(3.)  The  word  "  Law,"  however,  in  a  still 
more  limited  sense,  signifies  that  body,  or 
system,  of  rules,  which  the  government  of 
a  country  has  established  for  its  internal 
regulation,  and  for  ascertaining  and  defin- 
ing the  rights  and  duties  of  the  governed, 
and  it  is  then  commonly  called  Municipal, 
i.e,f  Civil  Law,  and,  in  popular  language. 


LAW — ixmtiniied, 

**the  law  of  the  land."  The  Municipal 
Law  of  England  is  composed  of  written 
and  unwritten  laws  (jus  scriptum  and  ju$ 
non  scriptum) ;  or,  in  other  words,  of  the 
statutes  of  the  realm,  and  of  the  custom 
of  the  realm,  otherwise  termed  the  **  Com- 
mon Law  ;*'  on  both  of  which  branches  of 
the  law  the  superior  Courts  exercise  their 
judgment,  giving  construction  and  effect  to 
the  former,  and  by  their  interpretation  de- 
claring what  is  and  what  is  not  the  latter. 
The  following  extract  from  an  important 
case  furnishes  ti  good  illustration  of  the 
division  of  our  Municipal  Law  into  the  Jus 
non  scriptumj  or  the  Common  Law,  and  the 
jus  scriptum  or  the  written,  or  Statute  Law, 
and  of  the  mode  in  which  the  Courts  exer- 
cise their  judgment  thereon : — 

^  Two  questions  of  importance  were  raised 
in  the  course  of  the  argument.  The  first,  is, 
whether  at  Common  Law  a  foreigner  resid- 
ing abroad,  and  composing  a  work,  has  a 
copyright  in  England.  The  second  is, 
whether  such  foreign  author,  or  his  as- 
signee, has  such  a  right  by  virtue  of  the 
English  statutes.  .  .  .  We  are  all  of  opinion 
that  no  such  right  exists  in  a  foreigner  at 
the  Common  Law ;  but  that  it  is  the  creature 
of  the  Municipal  liaw  of  each  country,  and 
that  in  England  it  is  altogether  governed 
by  the  statutes  which  have  been  passed  to 
create  and  regulate  it.  A  foreign  author' 
having,  therefore,  by  the  Common  Law,  no 
exclusive  right  in  this  country,  the  only  re- 
maining question  is,  whether  he  has  such 
a  right  by  the  Statute  Law ;  and  this  de- 
pends on  the  construction  of  the  statutes 
relating  to  literary  copyright  which  were 
in  force  at  the  time  of  the  transaction  in 
question.*'  See  per  Pollock,  O.B.,  in  Chap- 
pel  ▼.  Purday,  14  M.  &  W.  316;  also 
1  Beeve's  Hist.  1.)  For  an  explanation  of 
the  different  kinds  of  law,  see  their  parti- 
cular titles. 

The  various  significations  in  which  the 
term  •*  Law "  has  been  used  in  jurispru- 
dence, are  thus  given  by  Locke  and  Austin : 

I.  Locke's  divisions  of  Laws, — 

(1.)  Divine  Law, — being  the  Law  of 
God  natutal  and  revealed ; 

(2.)  Civil  Law — ^being  the  Municipal 
Law;  and 

(3.)  Law  of  Reputation,  being  mora- 
lity. 

II.  Austin's  divisions  of  Laws, — 

(1.)  Divine  Law, — ^being  the  revealed 
Law  of  God ; 

(2.)  Positive  Human  Law,  being  Mu- 
nicipal Law ; 

(3.)  Positive  Moiality,being  morality ; 
and 

(4.)  Laws  metaphorically  so  called, 
being  the  laws  of  animate  and 
inanimate  nature. 
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LAW  OF  XAltQUS  (from  the  Gennan 
word  marehj  t.0.,  a  bound  or  limit).  A 
sort  of  law  of  reprisal,  which  entitles  him 
who  has  received  an^  wrong  from  another, 
and  cannot  get  ordmary  justice,  to  take 
the  shipping  or  goods  of  the  wrongdoer 
when  he  can  find  them  within  his  own 
bounds  or  precincts,  in  satisfaction  of  the 
wrong  (Cowel).  The  oonaent  of  the  sove- 
reign is  necessary  before  any  subject  can 
thus  proceed  by'his  own  arm  to  yindicate 
a  wrong;  and  such  consent,  wliere  granted, 
is  expressed  in  the  so-called  LetterM  of 
Marque. 

See  also  title  Reprisals. 

LAW  MESGHAHT  (2ea;  mereotona).  One 
of  the  branches  of  the  unwritten  or  Com- 
mon Law,  consists  of  particular  customs,  or 
laws  which  affect  only  the  inhabitants  of 
particular  districts,  under  which  head  may 
DC  referred  the  law  or  custom  of  merohanto 
(lex  mercatoria)^  which  is  a  particular 
system  of  customs  used  only  among  one  set 
of  the  king  s  subjects,  which,  however  dif- 
ferent from  the  general  rules  of  the  Com- 
mon Law,  is  yet  engrafted  into  it,  and  made 
a  part  of  it ;  being  allowed  for  the  benefit 
of  trade  to  be  of  the  utmost  validity  in  all 
corameroial  transactions,  for  it  is  a  maxim 
of  law,  that  *'  cutlibet  in  sua  arte  credendum 
€9t.**  This  law  of  mercliants  comprehends 
the  laws  relating  to  bills  of  exchange,  mer- 
cantile contracts,  sale,  purohase  and  barter 
of  goods,  freight,  insurance,  &c.  1  Chitty's 
Bl.  76,  n.  (q), 

LAWOFKATIOK&  The  Law  of  Nations 
consists  of  a  system  of  rules  or  principles 
deduced  from  the  law  of  nature,  intended 
for  the  regulation  of  the  mutual  intercourse 
of  niations.  The  law  is  founded  on  the 
principle,  that  the  different  nations  ought 
to  do  to  each  other  in  time  of  peace  as 
much  good,  and  in  time  of  war  as  little 
harm,  as  may  be  possible  without  injuring 
their  own  proper  interests;  and  this  law 
comprehends  tne  principles  of  national  in- 
dependence, the  intercourse  of  nations 
in  peace,  the  privileges  of  ambassadors, 
consuls,  and  inferior  ministers ;  the  com- 
merce of  the  subjects  of  each  state  with 
those  of  the  others  in  times  of  war  and  of 
peace,  or  of  neutrality ;  the  grounds  of  just 
war,  and  the  mode  of  conducting  it ;  the 
mutual  duties  of  belligerent  and  neutral 
powers ;  the  limit  of  lawful  hostility ;  the 
rights  of  conquest;  the  faith  to  be  ob^ 
served  in  warnure ;  the  force  of  armistice, 
of  safe  conducts  and  passports ;  the  nature 
and  obligations  of  alliances ;  the  means  of 
negotiation,  and  the  authority  and  inter- 
pretation of  treaties.  1  Chitty's  Commer- 
cial Law,  25,  26;  PufTendorf. 

See  also  title  IinvRyATiONAL  Law. 

LAW  OF  KATT7EE :  See  title  Law. 


LAW-WOBTHT.  Being  entitled  to,  or 
having  the  benefit  and  protection  of  the 
law.    Brady  on  Boroughs,  16,  fo.  ed. 

LAT,  TO.  Signifies  to  allege,  to  state, 
&c.,  e.  g. :  "  No  inconvenience  can  arise  to 
the  defendant  from  either  m^dn  of  laying 
the  assault.'*  Per  Curiam,  2  Bos.  &  Pul. 
427 ;  6  Mod.  88.  "  If  you  lay  (i.e.,  allege, 
or  state)  an  ouster  in  your  declaration,  you 
must  lay  a  re-entry.**  Fer  Holt,  C  J.  So 
"  laying  the  venue "  signifies  the  stating, 
naming,  or  placing  in  the  margin  of  a 
dbclaratiou  any  given  county  iis  the  county 
in  which  the  plaintiff  proposes  that  the 
trial  shall  take  place. 

LEABnrO  A  USE.  When  lands  were 
conveyed  by  that  species  of  conveyance 
termed  a  ''fine  and  recovery.'  the  legal 
seisin  and  estate  became  thereby  vested  in 
the  cognisee  or  rccoveror,  i.e,,  in  the  person 
who  was  the  object  of  that  conveyance. 
But  if  the  owner  of  the  estate  declared  his 
intention  that  such  fine  or  recovery  should 
enure  or  operate  to  the  use  of  a  third  person, 
a  use  immediately  arose  to  such  third 
person  out  of  the  seisin  of  the  cognisee  or 
recoveror ;  and  the  Statute  of  Uses  trans- 
ferred the  actual  possession  to  mich  use, 
without  any  entry  on  the  part  of  such  third 
person.  TLe  deed  by  which  the  owners  of 
estates  so  declared  their  intention  with 
regard  to  the  lands  thus  conveyed  was 
termed  either  a  deed  to  lead  the  uses,  or  a 
deed  to  declare  the  uses;  when  executed 
prior  to  the  levying  the  fine,  or  suffering 
the  recovery,  it  bore  the  former  appella- 
tion ;  when  executed  subsequently  tnereto, 
it  bore  the  latter.  1  Cm.  Dig.  396. 
See  also  titles  CoNyETANOES ;  Uses. 

LEADIHG  CASE.  Amongst  the  various 
cases  that  are  areued  and  determined  in 
the  Courts,  some,  from  their  important  cha- 
racter, have  demanded  more  than  usual 
attention  trom  the  judges,  and  from  this 
circumstance  are  frequently  looked  upon 
as  having  settled  or  determined  the  law 
upon  all  points  involved  in  such  cases,  and 
from  thn  importance  they  thus  acauiro  are 
familiarly  termed  **  leading  cases.  Such, 
for  instance,  are  those  cases  collected  in 
the  valuable  work  of  the  late  Mr.  J.  W. 
Smith,  so  well  known  to  the  profession 
under  the  title  of  *'  Smith's  Leading  Cases;" 
and  similar  collections  have  been  made  of 
the  leading  cases  in  Conveyancing  Law 
(Tudor*s),  and  in  Equity  Law  (White  & 
Tudor's),  and  in  Meroiantile  Law  (Tudor's). 

LEASnrO  dTTXSTIOK.  A  question  put 
or  framed  in  such  a  form  as  to  suggest  the 
answer  sought  to  be  obtained  by  the  person 
interrogating.  A  counsel  is  said  to  put  a 
leading  question  to  a  witness,  when,  instead 
of  putting  a  simple  interrogation,  he  states 
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LEADIHO  QJJBSfnOJX—wntinued, 
a  propoeition  as  though  he  believed  it  to  be 
true,  with  a  view  of  leading  the  witness  into 
the  admission  of  it.  Bach  questions  may  l)e 
asked  upon  cross-examination,  but  not  upon 
examination  in  chief.  They  may  ulso  be 
asked  with  a  view  to  discreditiug  one's 
own  witness  where  he  unexpectedly  proves 
adverse. 

See  also  title  WrrNBSsBS. 

LEASE.      A  lease  is  a  conveyance  of 
lands  or  tenements  to  a  per^n  for  life,  for 
a  term  of  years  or  at  will,  in  consideration 
of  a  return  of  rent  or  some  other  recom- 
pense.   The  person  who  so  conveys  such 
lands  or  tenements  is  termed  the  lessor; 
and  the  person  to  whom  they  are  conveyed 
the  lessee;  and  when  a  lessor  so  conveys 
lands  or  tenements  to  a  lessee,  he  is  said  to 
lease,  demise,  or  let  them.    4  Crui»e,  58. 
See  also  titles  Assignment  ;  Convey- 
ances ;  Fobfeitubb;  Frauds,  Sta- 
tute of;  Landlobi)  and  Tenant; 
Tenancies;  XJNDEBLEAbE. 

LEASE  AHD  RELEASE.  A  species  of 
conveyance  commonly  in  use  for  convey- 
ing the  fee  simple  or  absolute  property  in 
lands  or  tenements  from  one  person  to 
another.  In  the  reigns  of  Henry  VI.  and 
Edward  IV.  it  was  not  unusual  to  transfer 
freehold  estates  in  the  following  manner : 
A  deed  of  lease  was  made  to  the  intended 
purchaser  for  three  or  four  years ;  and  after 
he  liad  entered  into  possession,  a  deed  of 
release  of  the  inheritance  was  executed  to 
him,  which  operated  by  enlarging  his 
estate  into  a  fee  simple.  When  it  was 
found  that  the  Statute  of  Ut»es  transferred 
the  actual  possession  without  entrv,  the 
idea  of  a  lease  and  release  was  adopted. 
Tiiis  kind  of  conveyance  was  thus  con- 
trived : — A  lease,  or  rather  bargain  and  sale 
upon  some  pecuniary  consideration  for  one 
year  was  made  by  the  tensnt  of  the  free- 
hold to  the  lessee  or  bargainee,  i.s..  to  the 
person  to  whom  the  lands  were  to  be  con- 
veyed; now  this  made  the  vendor  stand 
seised  to  the  use  of  the  lessee  or  bargainee, 
and  vested  in  the  latter  the  use  of  tlie  term 
for  a  year,  to  which  the  Statute  of  Uses 
immediately  transferred  the  possession. 
Thus  the  bargainee,  by  being  in  possession, 
became  immediately  capable  of  accepting  a 
release  of  the  freehold  and  reversion  (which 
must  be  made  to  a  tenant  in  possession), 
and  accordingly  a  release  was  made  to  iiim, 
dated  the  day  next  after  the  day  of  the 
date  of  the  lease  for  a  year,  which  at  once 
transferred  to  him  the  freehold. 

See  also  titles  Conveyances  ;  Uses. 

LEGACIES.  These  are  bequests  (t.e., 
gifts  by  will)  of  personal  property ;  they 
are  of  three  lands,  namely  : — 


LEGACIES — continiied, 

(1.)  General,  called  also  pecuniary,  lega- 
cies, being  a  gift  of  money  or  other  fungible 
substance  in  quantity ; 

(2.)  Specific  legacies,  being  a  gift  of  ear- 
marked money,  or  of  other  ear-marked 
fungible  substance,  in  mass,  or  of  any  non- 
fungible  substance  by  description ;  and, 

(3.)  Demonstrative  legacies,  being  a  gift 
of  money  or  otiier  fun;^ible  substance  in 
quantity,  expressed  to  be  made  pttyable  out 
of  a  si)ecifie<l  sum  of  money  or  other  speci- 
fied fungible  substance ;  but  such  legacies 
become,  upon  any  destruction  of  the  speci- 
fied source  of  payment,  merely  general 
legacies. 

The  following  are  examples  of  these 
three  kinds  of  legacies,  namely : — 

(1.)  Genend  legacies:  £500  in  cash 
(Richards  v.  Richards,  9  Price,  226) ;  £50 
annuity  payable  out  of,  or  charged  upon, 
the  personal  estate  {AUon  v.  Medlicott,  2 
Ves.  417)  ;  £20  to  buy  a  ring  (Apreece  v. 
Apreece^  1  V.  &  B.  304);  my  stock  {Good- 
lad  y.  BumetU  1  K.  &  J.  341) ;  and,  ordin- 
arily, residuary  gifts. 

(2.)  Specific  legacies :  sum  of  money  in 
such  a  Dag  {Lawson  v.  Stitohy  1  Atk. 
508) ;  sum  of  money  in  the  hands  of  A. 
{Hinton  v.  Pitike,  1  P.  Wms.  540);  A.'s 
debt  {Fryer  v.  Morris,  9  Ves.  800);  A.'8 
bond  (Davies  v.  MortfarK,  I  Beav.  405) ;  my 
East  India  Bonds  {Sleeeh  v.  Thorington, 
2  Yes.  562) ;  gift  of  one  part  of  debt  to  A., 
and  of  residue  thereof  to  B.  (Ford  v.  Flem- 
ing, 2  P.  Wms.  461));  gift  of  debt  to  A.  for 
life,  remainder  to  B.  {Ashbumer  v.  Mac- 
guire,  2  Bro.  C.  G.  108);  a  lease  of  lan«l8 
{Long  V.  Short,  1  P.  Wms.  403) ;  and  occa- 
sionally residuary  gifts.  Page  v.  Leaping- 
well,  18  Ves.  463. 

(3.)  Demonstrative  legacies :  £1000  out  of 
my  Reduced  Stock  {Kirby  v.  Potter,  4  Ves. 
748);  £12,000  out  of  my  funded  property 
{LanibeH  v.  LambeH,  11  Ves.  607);  £500 
annuity  or  legacy  payable  out  of,  or  ciiarged 
on,  lands.    SaviU  v.  Blaekei,  1  P.  Wms.  778. 

These  distinctions  between  legacies  lead 
to  the  following  consequences : — 

I.  With  reference  to  the  Ademption  of 
legacies : 

(1.)  General  legacies  are  not,  as  a  general 
rule,  liable  to  ademption ;  so  that  although 
locally  described,  the  alteration  of  locality 
by  removal  does  not  adeem  the  legacy 
{Norris  v.  Norrts,  2  Coll.  719);  but  a 
general  legacy  to  a  child  would  be  adeemed 
in  whole,  or  pro  tanto^  by  a  subsequent  por- 
tion given  to  that  child  (ses  title  Satisfac- 
tion OF  Legacy  by  Pobtion,  infra). 

(2.)  Specific  legacies  are  invariably  lia- 
ble to  ademption,  e.g^  by  the  specific;  thmg 
ceasing  to  belong  to  the  testator  and  not 
becoming  his  again  at  or  before  his  denth 
{Stanley  v.  Potter,  2  Cox,  182),  and  without 
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reference  to  the  ammtM  adimiendi  of  the 
testator  {AMwmer  v.  Maeguire,  2  Bro. 
C.  C.  108) ;  or  even,  in  case  of  the  specific 
thing  being  specific  by  local  description 
merely,  by  the  alteration  of  that  description 
through  the  remoTal  of  the  goods  in  the 
testator's  life-time  (^Green  v.  Symonds^  1 
Bro.  C.  G.  127,  n. :  Heaeltine  y.  Heteltine, 
3  Bfad.  276),  unless  the  local  description  is 
again  in  existence  at  the  testator's  death 
(Land  y.  Devaynes,  4  Bro.  C.  0.  537) ;  or 
unless  the  original  remoyal  was  due  to  fire 
or  other  ineyitable  cause  {Cftapman  v. 
HaHy  1  Yes.  271),  or  to  fraud  (Shaftdmry 
V.  Sha/talnmfy  2  Vera,  747);  or  by  the 
destruction  of  the  specific  thing,  althnugii 
it  in  insured  and  the  insurance  is  reooyered 
after  the  testator's  death,  and  althougli  the 
destruction  occurred  contemporaneouBly 
with  his  death  {Durrani  y.  Friend,  5  De  G. 
&  Sra.  343) ;  or  in  the  case  of  a  debt,  by 
the  discharge  of  the  debt  in  the  testator's 
lifetime  (Rider  y.  Wager,  2  P.  Wms.  329) ; 
(Barker  y.  Itayner,  5  Madd.  208) ;  although 
tlie  debt  should  haye  been  a  mortgage 
debt,  and  part  of  it  is  outstanding  at  the 
testator's  death  on  a  new  security  (Gardner 
y.  Hatton,  6  Sim.  93) ;  but  in  general  the 
partial  receipt  of  a  debt  is  only  an  ademp- 
tion pro  tanto  (Jone$  y.  SouthaUy  32  Beay. 
81) ;  and  a  destruction  by  Act  of  Parlia- 
ment of  steck  of  one  kind  followed  by  a 
substitution  for  it  of  stock  of  another  kmd 
is  no  ademption  (Partridge  y.  Partridge, 
Cas.  t.  Talb.  226 ;  Oakee  y.  Oe^eee,  9  Hare, 
666):  as  neither  is  the  unauthorized  al- 
though provident  alteration  during  lunacy 
of  a  specific  thing  bequeathed  by  the  lu- 
natic when  sane  (Taylor  y.  Taylor,  10  Hare, 
475).  A  specific  legacy  is  also  adeemed 
by  an  assignment  of  the  specific  thing,  e^., 
leaseholds  (Coteper  y.  Maintell.  22  Beay. 
223) ;  but  not  by  a  pawn  or  pleage  thereof 
(Knight  y.  Davis,  3  My.  &  K.  361) ;  and  the 
executors  must  redeem  same  at  Uie  cost  of 
the  general  estate,  although  the  executors 
need  not  in  the  case  of  a  beouest  of  fully 
paid-up  shares,  or  of  other  like  cnoees  already 
perfected  in  the  testator's  lifetime,  pay  the 
calls  which  are  made  thereon  subseouently 
to  the  testator's  death.  Amutrong  y.  Bamet^ 
20  Beay.  424. 

(3.)  Demonstratiye  legacies,  like  general 
legacies,  are  not  liable  to  ademption,  the 
fund  specified  as  that  out  of  which  they  are 
to  be  paid  being  the  primary  fund  only,  and 
the  general  personal  estate  being  lial>le  in 
subeidium  (ikiviU  y.  Blacket,  1  P.  Wms. 
777) ;  but  such  a  legacy  would  be  adeemed 
if  the  specified  fund  were  declared  to  be 
the  only  fund  for  payment  (Coard  y.  Holder- 
ne$8,  22  Beav.  391) ;  and,  eembie,  it  would 
be  adeemed  in  the  case  of  a  child  by  a  sub- 
sequent portion  to  that  child. 


LMACTBB— continued, 

n.  With  reference  to  the  Abatement 
of  legacies: — 

(1.)  General  legacies  are  liable  to  abate 
as  between  themselves  in  case  the  general 
personal  estate,  and  other  the  property  (if 
any)  available  for  their  payment  is  insuf- 
ficient (after  payments  thereout  which  are 
of  prior  right)  to  ^v  them  all  in  fu!l,  the 
payments  of  prior  rignt  1>eing  debts,  specific 
legacies,  and  demonstrative  legacies  which 
have  remained  demonstrative;  tee  title 
Marbhaijjno  as  between  Legatees.  A 
residuary  bequest,  if  general,  abates  with 
general  hgucies  (Fetre  v.  Petre,  14  Beav. 
197) ;  but  a  general  legacy  which  is  given 
for  value,  e,g ,  for  the  relinquishment  of 
dower  (Burridge  v.  Bradyl,  1  P.  Wms. 
126 ;  3  &  4  Will.  4,  c.  105,  s.  12),  or  for 
the  release  of  a  debt  actually  due  (Davies 
v.  Bush,  1  Younge,  341),  is  preferred  toother 
general  legacies ;  and  similarly  any  legacy, 
although  general,  which  the  testator  ex- 
presses a  clear  intention  should  be  pre- 
ferred.   Leunn  v.  Lewin,  2  Ves.  415. 

(2.)  Specitio  legacies  are  liable  to  abate 
as  between  themselves,  and  pari  passu  with 
demonstrative  legacies  which  have  re- 
mained demonstratiye,  but  are  preferred  to 
general  legacies. 

(3.)  Demonstrative  legacies  which  have 
remained  demonstrative  are  liable  to  abate 
as  between  themselves,  and |)artpa8«u  with 
specific  legacies,  but  are  preferred  to 
general  legacies  (Boberts  v.  Poeock,  4  Yes. 
150);  but  demonstrative  legacies  wliich 
have  became  general  are  not  so  preferred, 
Mullins  v.  Smith,  1  Dr.  &  8m.  210. 

IIL  With  reference  to  the  repetition  of 
legacies. 

See  title  Satisfaction  of  Lboact  bt 
Legacy. 

IV.  With  Inference  to  the  satisfaction  of 
iQgadee, 

See  title  Satisfaction  of  Legact  bt 
Legacy. 

v.  With  reference  to  the  marshalling  of 
legacies, 

See  title  Marshalling  of  Assets. 

YI.  Witli  reference  to  legncies  being  an- 
nuities, 

See  title  ANNrmss. 

Yll.  With  reference  to  the  lapse  of 
legacies,— 

See  title  Lapse. 

YIII.  With  reference  to  interest  on 
legacies  :— 

(A.)  General  legacies  carry  interest  from 
the  time  they  are  payable.    Therefore, 

(a.)  Where  the  testator  has  fixed  no  time 
of  payment,  they  are  not  payable  until  one 
year  after  his  decease,  and  therefore  only 
cany  interest  as  from  that  date  (Child  v. 
Eisworth,  2  De  G.  M.  &  G.  679),  unless 
they  are  charged  on  land,  in  which  caw 
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they  are  payable,  and  therefore  carry  in- 
terest, as  from  the  testator's  death  (iVox- 
well  V.  Wettenhall,  2  P.  Wins.  26);  and 
from  whichever  of  these  two  dates  they  are 
payable,  they  will  carry  interest,  altboagh 
the  actual  pByment  of  the  legiu-ies  them- 
selves should  be  then  impmcticiible  (Wood 
V.  Penoyre,  13  Ves.  333),  and  whether  the 
assets  are  productive  or  not  {Pearson  y. 
Pearson^  I  S.  &  L.  10) ;  and 

(6.)  Where  the  testator  has  fixed  a  time 
for  payment ; 

(aa)  If  that  time  is  fixed  for  the  con- 
yenienoe  of  the  estate  merely,  they  will 
be  payable,  and  will  therefore  carry  interest, 
as  from  the  testntor's  death  or  as  from  one 
year  after  the  testator's  death,  according  as 
they  are  or  are  not  charged  on  land  {Varley 
y.  Winn,  2  K.  &  J.  700) ;  but 

(hb.)  If  that  time  is  not  fixed  for  the  con- 
yenience  of  the  estate  merely,  then  it  must 
be  obseryed ;  and  if  it  exceed  the  year,  the 
interest  will  be  proportionately  delave<l 
(Heath  v.  Perry,  3  Atk.  101) ;  but  if  it  fall 
within  the  year,  the  interest  will  be  propor- 
tionately accelerated  (Lord  Londetborough 
y.  SomerviUe,  19  Bcay.  295) ;  and 

(c.)  Whether  the  testator  has  fixed  a  time 
of  payment  or  not,  the  following  other 
legacies  are  payable,  and  therefore  also 
carry  interest,  as  from  the  testator's  death. 

(1.)  A  legacy  which  is  in  satisfaction  of 
a  debt,  whether  of  the  testator's  oyrn  (Clark 
y.  Sewell,  3  Atk.  99)  or  of  another  man. 
Shirt  V.  WeHby,  16  Ves.  393. 

(2.)  A  legacy  by  a  parent  (Beekford  v. 
jToft/n,  1  Ves.  310).  or  pernon  in  Utco  parentis 
(  Wilson  V.  MadtJison,  2  Y.  &  0.  C.  O.  372) 
to  a  legitimate  child  being  nn  infant,  but 
not  to  a  legitimate  child  being  an  adult 
(Raven  y.  Waite,  1  Sw.  653),  nor  to  a  legi- 
timate child  although  an  infant,  being 
otherwise  provided  with  maintenance  (In 
re  Bousi^s  EsiaU,  9  Hare,  649),  nor  to  an  ille- 
gitimate child  (Beekford  v.  To&tn,  1  Ves. 
310)  in  the  absence  of  an  express  direction 
as  to  maintenance.  }iewman  y.  Baieson, 
8  Sw.  689. 

(3.)  A  legacy  which  is  settled  upon  seye- 
ral  takers  in  8uoces8ion(iirfgerstetny.Afar<in, 
T.  &  R.  232 ;  Hotoe  y.  Dartmouth  (Earl\ 
7  Ves.  137) ;  but  a  legacy  of  consumable 
articles,  other  than  stock  in  trnde  (Philips 
y.  Beal,  32  t3eav.  25),  and  other  than  farm- 
ing stock  (Groves  y.  Wright  2  K.  &  J.  347), 
being  an  absolute  gift  (Andrew  y.  Andrew^ 
1  Coll.  690),  unless  where  the  consumable 
articles  nre  included  in  a  residuary  fieqilest 
comprising  other  articles  of  a  different 
nature  (RanditU  y.  Russell,  3  Mer.  195),  the 
rule  as  to  payment  of  interest  to  the  tenant 
for  life  as  from  the  d<  ath  is  inapplicable. 

(B.)  Specific  legacies  carry  intt- rest  from 
the  time  they  are  payable,  and  being  con- 


LEOACTES— continued. 
ridered  ns  severed  from  the  bulk  of  the 
estate  and  appropriat«'d  for  the  benefit  of 
the  specific  legatee  as  from  the  death  of  the 
testator,  tliey  carry  interest  hb  from  the 
death  (Barringion  v.  Tristam,  6  Ves  345) : 
and  for  that  matter  it  makes  no  difierence 
that  the  testator  has  directed  them  to  be 
paid  within  twelve  calendar  months  after 
his  decease  (Bri^tow  v.  Brittow,  5  Beav. 
289),  or  has  otherwise  postponed  tlie  enjoy- 
ment of  the  principal.  2  Rop.  Leg.  1250, 
^cn  eci. 

(C.)  Demonstrative  legacies  which  have 
remained  demonstrative,  carry  interest, 
semble,  from  the  testator's  dtath  in  like 
manner  ns  specific  legacies :  but  where  they 
are  paytible  out  of  reversionary  property, 
they  carry  interest,  senJde,  only  as  from  the 
date  at  which  tlie  revernion  falls  in  (Earle  y. 
BeUingham,  24  Beay.  448);  and  if  they 
have  ceased  to  be  demonstrative,  and  are 
become  g*  neral  legacies,  they  are  subject 
to  the  rules  above  stated  regtirding  the 
payment  of  interest  on  general  legacies. 
MuVins  v.  Smith,  1  Dr.  &  Sm.  210. 

Where  interest  is  payable,  it  is  usually  at 
the  rate  of  4  per  cent.  (Wood  y.  Bryant^ 
2  Atk.  523),  free  of  all  deductions  on  ac- 
count of  cost  of  remittance  or  otherwise 
(CockereU  y.  Barber,  16  Ves.  461).    And 

IX.  With  reference  to  legacies  charged 
on  land : — 

In  general,  a  legncy  which  is  vested  is, 
in  case  of  the  death  of  the  legatee  subse- 
quently to  the  vesting  and  previously  to 
the  commencement  of  the  actual  enjoyment 
of  the  legacy,  transmissihlu  to  the  persomd 
representatives  of  the  legatee,  and  the 
Courts,  both  of  Law  and  Equit}',  favour  in 
all  cases  the  vesting  of  legacies. 

Thus,  even  at  Law.  all  legacies  are  con- 
8idere4  as  vested  unless  where  there  is  a 
condition  precedent  to  the  vesting ;  and  a 
legacy  once  vested  will  not  "be  divested  by 
any  condition  subsequent  either  at  Law  or 
in  Equity  unless  the  latter  condition  is 
exactly  fulfilled  (Harrison  v.  Foreman,  5 
Ves.  207 :  Doe  d.  BlakisUm  v.  Haslewood, 
10  C.  B.  544).  Also,  words  of  apparent 
contingency  are  construed  as  words  of 
futurity,  and  as  having  reference  to  the 
period  of  enjoyment  only  and  not  of  the 
vesting  (Maddison  v.  Chapman,  4  K.  &  J. 
709).  This  latter  principle  being  so  strong 
in  the  case  as  well  of  personal  as  of  real 
estate  that  a  bequest  or  devise  to  the  chil- 
dren of  A.  as  a  class  vests  in  the  existing 
children  of  A.  at  the  death  of  the  testator, 
although  A.  is  then  living,  and  opens  up 
to  admit  atter-bom  children  of  A.  (if  any) 
successively  as  they  are  bom  (McLaehUin  v. 
Taitt,  2  Dc  G.  F.  &  J.  449).  And  words 
of  apparent  conditional ity  ore  iu  like  man- 
ner construed  as  words  of  futurityi  having 
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reference  to  the  enjoyinent  only  and  not  to 
the  vesting  {Manfield  v.  Dugard,  1  Eq.  Ca. 
Abr.  194  ;  Voe  d.  Wheedon  v.  Lea,  3  T.  R. 
41 ;  PearecUly.  Simpsout  15  Ves.  29);  and 
couditioQH  apparently  precedeut  will,  if 
poiisible,  be  con>trued  as  oonilitions  subse- 
quent, BO  as  rather  to  ve&t  the  estate  mean- 
while  and  leave  it  liable  to  be  divested 
afterwards,  than  prevent  it  from  vesting  at 
all  in  the  meantime  (^Edwards  v.  Hammond, 
1  Bos.  &  Pul.  N.  R.  324,  n.) ;  but,  of  course, 
this  cannot  always  be  done  (^BuU  y.  Vrii- 
chard,  5  Hare,567) ;  and  where  the  postpone- 
ment of  enjoyment  is  merely  for  the  con- 
venience of  tno  estate,  the  luture  interest 
will  be  held  a  vested  interest  (Blamire  v. 
Geldart,  16  Ves.  314);  and  although  the 
gift  is  residuary,  the  Courts  strongly  incline 
to  construing  it  us  vested,  so  as  to  avoid  an 
intestacy.    Booth  v.  Booth,  4  Ves.  399. 

All  the  foregoing  statement  applies 
equally  to  real  and  to  personal  estate ;  but 
the  Common  Law,  from  the  favour  it  shews 
to  the  heir,  who  is  always  an  ascertained 
or  ascertainable  pcrbon,  holds  that  a  legacy 
payable  out  of  laud^  (not  being  also  a  devise 
of  the  very  lands  themselves  or  part 
thereof),  aIthouo;h  it  be  vested,  yet  sinks 
for  tlie  benefit  of  the  inheritance  in  case  the 
legatee  die  before  the  period  of  actual  en- 
joyment, no  matter  whether  the  legacy  be 
to  a  child  as  a  provision  or  portion  for  that 
child  (^Fawleit  y.  PawleU,  1  Veru.  321),  or 
be  to  a  stranger  {Smith  v.  Smith,  2  Vem. 
92),  unless  where  the  postponement  of  the 
enjoyment  is  for  the  convenience  of  the 
estate  merely  (Kitig  v.  Withers,  3  P.  Wms. 
414).  or  unless  the  testator  expressly  directs 
the  contrary  {Watkins  v.  Cheek,  2  S.  &  S. 
199).  The  like  rules  applied  mutatis  mu- 
tandis to  legacies  payable  out  of  a  mixed 
fund  of  real  and  personal  estate.  Chandos 
{Duke)  V.  Talbot,  2  P.  Wms.  601. 

Le<^acies  charged  on  land  carry  interest 
as  from  the  testator's  death  {Maxuell  v. 
WetUnhall,  2  P.  Wms.  26),  and  not  (like 
personal  legacies)  as  from  one  year  after 
the  testator's  death.  ChUd  y.  EUworthy  2 
De  G.  M.  &  G.  679. 

See  also  title  Annuitiss. 

LSGACT  DUTY.  '  This  is  a  duty  im- 
posed upon  personal  property  (other  than 
leaaeholds)  devolving  under  any  will  or  in- 
testacy. It  was  imposed  for  the  first  time 
in  1760,  and  became  payable  upon  the 
receipt  of  the  property  {Green  y.  Croft,  2 
H.  Bl.  30) ;  but  under  the  stat.  36  Geo.  3, 
c.  52,  which  regulates  the  duty  at  the 
present  day,  it  is  payable  on  the  property 
itself,  irrespK'ctively  of  the  receipt  thereof, 
and  generally  under  the  last-mentioned 
Act  and  the  two  subsequent  stuts.,  45 
Geo.  3,  c.  28,  and  55  Geo.  3,  c.  184,  which 
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are  supplemAtary  to  the  prior  Act,  the 
duty  is  payable  upon  all  legacies  *' paid, 
deliVered,    retained,    satistied,     or     dis- 
charged." 

According  to  Hanson  (Probate,  Legacy, 
and  Succession  Duty  Acts),  p.  14,  **  The 
legacy  duties  now  in  force  are  those  im- 
posed by  the  55  Geo.  3,  c  184,  according  to 
which  the  duty  is  payable, — 
(a.)  For  every  legacy  of  the  amount  or 
yalue  of  £20  and  upwards  given 
by  will  either 
{aa.)  Out  of  personal  estate,  or 
{bb.)  [Where  testator  has  died  since 
5th  April,   1805]  out  of   real 
estate,  or  out  of  the  proceeds 
of  the  sale  or  mortgage  of  real 
estate ;  and  also 


(6.)  For  the  clear  residue  ^ 
when     devolving 
on    one    person, 
and 

(c.)  For  every  share  of 
the  clear  residue 
when  devol  vin^  on 
two  or  more  per- 
sona. 


the 

es- 

any 


either 
{aa.)  Of 
personal 
tate    of 
>  testator  or  in- 
testatt;;  or 
{bb.)    [Where 
testator     has 
.  died  since  5th 
April,  1805],  of  the  pro- 
ceeds of  the  sale  or  mort- 
gage of  real  estate ; 
being  a  legacy  (a),  residue  {b),  or  share  of 
residue  (c),  paid,  delivered,  retained,  satis- 
fied, or  discharged  after  the  31st  August, 
1815." 

With  reference  to  powers  of  appointment 
oyer  property, — 
(1.)  Where  the   power  is  general,  an 
appointment  by  will  in  exercise 
of  a  power  created  i either  by  deed 
{In  re  Cholmondeley,  1  Cr.  &  Mee. 
149),  or  by  will,  is  a  legacy  under 
the  will  of  the  person  exercising 
the  power;    and  it  matters  not 
whether  the  gift  under  the  ap- 
pointment be  out  of  real  or  out  of 
personal  estate,  or  whether  it  be 
the  gift  of  an  annuity  or  a  speci- 
fied sum  of  money;   and  by  the 
joint  effect  of  the  st.ttutes  36  Geo. 
3,  c.  52,  s.  18,  and  16  &  17  Vict.  c. 
51,  8.  4,  the  donee  of  the  general 
power    {ije.,    the    appointor),    is 
chargeable    with    legacy   or  (at 
any  rate)  succession  duty,  when 
he  makes  an  appointment ;  so  that, 
in  fact,  two  duties  are  payable. 
(2.)  Where  the  power  is  limited, — an  ap- 
pointment by  will  {Att,'Gen.  y. 
Benniker,  7  £x.  331),  or  by  deed 
{Sioeeting  y.  Sweeting,  1  Dr.  331), 
in  exercise  of  a  power, — 
(a.)  Which  is  created  by  will, — is  a 
legacy  under  the  will  creating 
the  power; 
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(6.)  Wliich  ia  created  by  deed, — is  a 
Buccesaion  under  the  deed  creat- 
ing the  power.    (And  $ee  Sro- 
cEssioN  Duty.) 
In  the  G'uje  of  a  conflict  of  laws,— 
(I.)  Ah  regards  pergonal  property  (not 
being  chattels  real),  the  law  of  the 
domicile  determines  tie  ILtbility 
to,  or  exemption  from,  legacy  and 
alho  succession  dnty  (JThomson  v. 
Adv.'Gen,  12  CI.  &  F.  1:    WaJr 
Uce  V.  AU.'Gen,,  L.  R.  1  Ch.  1) ; 
(2.)  As    regards    chattels  i  the   hz  loci 
real,  and  real   pro- /rei  Bitx  de- 
purty  generally,        I  termines ; 
(3.)  As  regards  powers  of  appointment 
over  property, 
(a.)  If  the  property  is  pure  personal 
estate,  and 
{aa,)  The  appointment  is  made  by 
iriZZ,  the  lex  led  situs  subjects 
the  same  to  succession  duty, 
although    the    domicile    of 
the  testator  should  be  differ- 
ent from    the  situs   of   the 
property ;    and    this    is    so, 
whether  the  power  be  created 
by  deed  (^In  re  LoveHaee^  4 
Do  G.  &  J.  340).  or  by  will 
( Jn  re  Wallop* s  TrusU,  1  De 
G.  J.  &  S.  656);    and    for 
this  purpose  the  situs  may  be 
conbtructive  merely ;  but  if 
(&&.)  The  appointment  is  made  by 
deed,   then  only  the  actual 
situSf  and  not  the  construc- 
tive, determines ;  and 
(b.)  If  the  property  is  chattels  real,  or 
real  property  generally,  the  lex 
loci    ret    siUe    governs   exclu- 
sively.     (Compare  Succession 
Duty.) 
Legacy  Duty  is  to  be  paid  at  the  time 
when  the  property  chargeable  with  it  is 
trainsferred  to,  or  retained  for,  the  person 
entitled  (H6  Geo.  3,  c.  52,  s.  6),  and  therefore 
in  the  case  of  reversionary  property  not 
until  the  same  falls  into  possession,  natu- 
rally or  by  acceleration.    (Contrast  Suo- 
CEBSiON  Duty.)    In  case  the  reversionary 
property    should    devolve   under    several 
wills  or  intestacies  before  it  falls  into  pos- 
session, a  cumulative  duty  is  payable  in 
respect  of  every  such  will  and  intestacy 
(AU.'Gen.  v.  Malkin,  2  Ph.  64).    (Contrast 
Succession  Duty.)    If  any  legacy  or  resi- 
due is  not  wholly  satisfied  or  distributed 
at  once,  tiie  duty  may  be  paid  on  the  value 
of  the  part  from  time  to  time  satisfied  or 
distributed,  such  value  to  be  estimated  as 
the  property  exists  at  the  time  of  satisfac- 
tion or  distribution,  and  not  at  the  time  of 
the  testators  <Ieaih  (Alt. -Gen.  v.  Caveii' 
dish,  Wightw.  82).    (Compare  SuccEfiSiON 


LEOACT  DTTTY— continued. 
Duty.)  If  the  legacy  is  a  gross  sum  vest- 
ing at  once  in  the  legatee,  then  whether 
the  same  be  or  not  given  over  on  a  con- 
tingency, duty  on  the  whole  amount  is 
payable  all  at  once,  with  an  apparent 
right  to  be  recouped  any  over-payment  in 
case  the  gift  over  takes  efifect;  in  which 
case  the  legatee  over  becomes  apprtrently 
chargeable  with  the  same,  and  becomes 
certainly  chargeable  at  the  higher  rfite.  if 
his  rate  should  be  higher  than  that  of  the 
first  legatee  (36  Gea  3,  c.  52,  ss.  17,  34) 
(compare  Succession  Duty);  but  if  the 
legacy  is  not  a  gross  sum,  but  an  annuity 
for  life  or  for  years,  then,  whether  the 
same  be  or  not  charged  upon  some  other 
legacy,  and  whether  the  same  be  or  not 
given  over  on  a  contingency,  duty  is  pay- 
able on  the  value  only  of  the  annuitant's 
interest,  calculated  according  to  the  tables 
of  the  Act  16  &  17  Vict.  c.  51,  and  is  to  be 
paid  by  four  successive  annual  instalments, 
such  instalments  being  payable  witii  the 
four  fhst  successive  payments  of  the  an- 
nuity itself,  with  a  right  to  be  recouped 
any  over-payment  in  case  the  gift  over 
takes  effect ;  but  in  the  case  of  a  direction 
to  purchase  an  annuity,  or  of  a  perpetual 
annuity,  the  duty  is  to  be  paid  all  at  onoe 
on  the  value  of  the  annuitant's  interest, 
calculated  as  aforesaid  (16  &  17  Vict  c.  51, 
s.  32).  (Compare  Succession  Duty.)  In 
the  case  of  a  legacy  producing  income  to 
several  persons  in  succession, — 

(a.)  If  all  the  successive  legatees  are 
chargeable  with  the  same  rate  of  duty,  the 
whole  duty  is  payable  at  once  for  the 
capital  of  the  fund ;  and 

(6.)  If  the  successive  legatees  are  charge- 
able with  diffe^nt  rates  of  duty,  the  duty 
is  to  be  calculated  and  paid  upon  each  suc- 
cessive partial  interest,  in  tiie  same  manner 
as  if  the  same  were  an  annuity,  and,  last 
of  all,  upon  the  ultimate  interest  (being  the 
absolute  interest),  in  the  same  manner  as 
if  the  same  were  an  immediate  bequest  of 
the  capital  (36  Geo.  3,  c.  52,  s.  12).  (Com- 
pare Succbssion  Duty.)  In  the  case  of 
legatees  in  joint  tenancy,  each  is  charge- 
able at  his  own  rate  of  duty  in  the  fiirst 
instance  upon  his  then  share,  and  after- 
wards (if  it  should  so  happen)  upon  his 
accrued  share.  (Compare  Succession  Duty.) 
In  the  case  of  a  legacy  of  money  directed 
to  be  converted  into  land  ; 

(a.)  If  the  bequest  is  in  fee,  the  gross 
amount  is  chargeable  with  duty  as  an  ab- 
solute bequest ;  and 

(6.)  If  the  bequest  is  to  several  succes- 
sive persons,  the  interest  of  each  successor 
until  the  money  is  actually  invested  in 
real  estate  is  chargeable  with  duty  as  for 
an  annuity  (36  Geo.  3,  c.  52,  s.  19),  and  any 
person   becoming   absolutely   entitled    is 
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chargeable  with  duty  aa  upon  an  abaolate 
bequest;  and  after  the  money  ia  actually 
invented  in  real  estate,  each  such  person  is 
chargeable  as  for  succession  duty  ( 16  &  17 
Vict.  c.  51,  8.  30).  No  legacy  duty  is  pay- 
able upon  a  fund  which  is  specially  pro- 
vided for  the  payment  of  duty, — **  no  duty 
upon  duty/'— (36  Geo.  3  c.  52,  s.  21). 
(Ooinpare  Sccoession  Ditt.) 

LEGAL  MSXOBT.  This,  as  distin- 
guished from  living  memory,  extends  as 
fur  back  as  the  year  of  our  Lord  1189, 
being  the  year  in  which  King  Bichard  I. 
rL'turned  from  Palestine.  See  also  title 
Memort  of  Man  ;  also  title  Time  out  of 
Mind.  See  also  Go.  Litt.  114  b;  2  Inst. 
238 ;  2  Vfs.  Sen.  511 ;  2  &  3  Will.  4  c.  71, 

8.1. 

LEOmMATIOH.  The  making  legiti- 
mate or  lawful,  as  where  children  are  bom 
bastards,  the  act  by  wiiieh  they  are  made 
legitimate  is  called  legitimation,  which  in 
Scotland  may  be  effected  by  the  subse- 
quent marriage  of  the  parents  (Cowel ; 
Touilins).  But  when  an  attempt  was  nuule 
in  the  Parliament  of  Merton  to  introduce 
the  like  law  into  England,  the  barons  of 
Parliament  replied, ''  Noltjmub  leges  Anglix 
mutare  htic  u»qtte  unitatas  atque  appro- 
hatag,"  and  thus  frustrated  the  attempt. 
It  is  the  rule  of  the  English  law  that 
legitimation  depends  on  the  status  of  the 
mother  when  she  gives  birth  to  the  child, 
and  has  no  reference  (as  in  Roman  Law)  to 
the  datQ  of  the  child's  conception  :  **  Paier 
est  quern  nuptia  deTnonstravit"  Under  the 
Stat.  21  &  22  Vict.  c.  93,  a  declaration  of 
legitimacy  may  be  obtained  in  certain 
cases. 

LEFB060  AMOVEHJX).  An  old  obso- 
lete writ  that  lay  for  the  removal  of  a  lept.*r, 
or  lazar,  who  obtruded  himself  upon  the 
company  of  his  neighbours,  either  in  tiie 
church  or  otiicr  public  place  of  meeting  in 
a  parish.  U.  N.  B.  423 ;  Les  Termes  de  la 
Ley. 

LE  EOT  LE  VEUT.  The  Royal  assent 
to  public  bills  is  given  in  these  words; 
and  to  private  bills  tiie  words  are,  soil  fait 
oomme  U  est  deair€,  i.e.,  let  it  be  aone 
as  it  is  desired ;  but  when  the  Royal  denial 
is  given  to  a  bill  presented  by  Parliament, 
'the  words  in  which  it  is  conveyed  are 
le  roy  i^avisera,  i.e.,  the  king  will  advise 
upon  it. 

LE8I0K.  In  French  law,  upon  a  sale, 
it  is  competent  for  the  purchaser  to  rescind 
the  contract  on  account  of  Usiatij  i.e.,  the 
worsened  value  of  the  thing  sold,  wlien  it 
exceeds  seven-twell'tha  of  the  price  given. 


LEBIOK — continued. 
A  purchaser  cannot  bargain  away  his  right 
in  this  respect,  but  he  must  exercise  it 
within  two  years.  In  the  contract  of  ex- 
change there  is  no  right  of  rescission,  pour 
cause  de  lesion.    Code  Civil,  1706. 

LE880B  OF  THE  FLAINTm.      The 

lessor  of  the  plaintiff  in  an  action  of  eject- 
ment was  the  party  who  really  and  in  effect 
prosecuted  the  action,  and  was  interested 
in  its  result.  He  must  at  the  time  of 
bringing  tne  action  have  had  the  legal 
estate,  and  the  right  to  the  possession  of 
the  premises  sought  to  be  recovered  (7 
T.  R.  47;  2  Burr.  668;  8  T.  R.  2.  n. ; 
1  Ch.  PI.  187).  The  reason  of  his  having 
been  called  the  lessor  of  the  plaintiff, 
arose  from  the  circumstance  of  the  ac- 
tion having  been  carried  on  in  the  name 
of  a  nominal  plaintiff  (called  John  Doe), 
to  whom  he  (the  real  plaintiff)  had  granted 
a  fictitious  lease,  and  thus  had  become  his 
lessor. 

See  title  Ejeothent  for  the  modern 
process. 

LBTTEB8  OF  ABXIHIBTBATIOir.    The 

instnunent  by  virtue  of  which  administra- 
tors derive  their  title  and  authority  to  have 
the  charge  or  administration  of  the  goods 
and  chattels  of  a  person  who  dies  intestate. 
The  ordinary  was  the  person  whom  the  law, 
in  the  first  instance,  appointed  to  have  the 
charge  or  administration  of  the  goods  and 
chattels  of  such  deceased  person  ;  and  the 
persons  who  are  called  administrators  were 
the  officers  of  the  ordinary,  appointed  by 
him  in  pursuance  of  the  statute,  13  Edw.  1, 
stat.  1,  c.  19.  Sometimes,  however,  letters 
of  administration  are  granted  when  a  party 
has  actually  made  a  will,  but  has  omitted 
to  appoint  any  executor,  and  is  therefore 
said  to  be  quasi  intestatus ;  or  when,  having 
made  a  will,  and  appointed  an  executor, 
the  executor  dies  before  the  testator,  or 
before  he  has  proved  the  will,  or  refuses  to 
act,  or  is  incapable  of  acting,  and  in  all 
such  cases  the  administration  is  granted 
with  the  will  annexed,  and  the  letters  of 
administration  are  thence  termed  letters 
of  administration  with  the  will  annexed 
(cum  testamenio  annexo).  See  1  Wms. 
Executors,  348 ;  Rog.  Eco.  Law,  949. 
See  title  Administration. 

LETTKBB  OF  OBEBIT  :  See  title  Credit, 
Letters  of. 

LETTER  OF  UCEVCE.  A  letter  or 
written  instrument  which  used  sometimes 
to  be  given  by  creditors  to  their  debtor 
who  had  failed  in  trade,  &e.,  allowing  him 
longer  time  for  the  payment  of  his  debts, 
and  protecting  him  from  arrest  in  the 
meantime  (Tomlius).    But  now  imprison- 


216 


A  ^EW  LAW  DICTIONABT. 


IXTTEB  OF  JZCEBCE— continued, 
mcnt  for  debt,  Hnd  with  it  all  pmceedings 
in  insolvency,  liave  been  abolislied. 

See  titles  iMPBiaosniEHT  fob  Debt; 


A  letter  miseiTe, 
for  electing  a  bishop,  is  a  letter  which  the 
king  seixU  to  the  dean  and  chapter,  to- 
gether with  his  osnsl  licence  to  proceed 
to  elect  a  blahup  on  the  avoidance  of  a 
t>i8hopric,  which  letter  contains  the  name 
of  the  person  whom  he  woold  have  them 
elect.  A  letter  missive  in  Chaneerj  is 
a  letter  from  the  Lord  Chancellor  to  the 
defendant  in  a  snit  in  Eqnity,  informing 
him  that  the  bill  has  been  filed  against 
him,  and  reqoesting  him  to  appear  to  it. 
Bach  a  letter  is  the  step  taken  in  a  Chan- 
cery suit  to  compel  a  aefendant's  appear- 
ance to  a  bill  when  such  defendant  is  a 
peer  or  a  peeress,  being  thought  a  milder 
or  more  complimentary  mode  of  procedure 
than  serving  such  a  defendant  with  a 
subpcena  in  Uie  first  instance.  1  Dan.  Ch. 
Pr.  3C6-9. 

LETTEBB  FATEBT.  Letters  by  which 
the  king  makes  his  grants,  whether  of 
lands,  honours,  franchises,  or  anything  else. 
They  are  so  called  because  they  are  not 
sealed,  but  are  exposed  to  open  view,  with 
the  great  seal  pendant  at  the  bottom,  and 
they  are  usually  directed  or  addressed  by 
the  king  to  all  his  subjects  at  large ;  and 
herein  they  dififer  from  certain  other  letters 
of  the  king,  sealed  also  with  his  great  seal, 
but  directed  to  particular  persons  and  for 
perticuhir  purposes,  which  therefore  not 
oeing  proper  for  public  inspection  are 
dosed  up  and  sealed  on  the  outside,  and 
are  therefore  called  letters  close  {literm 
dausx),  and  are  recorded,  in  the  close  rolls 
in  the  same  manner  as  the  others  are  in 
the  patent  rolls. 

See  also  title  Patkniv. 

LXITEB8  OF  BB(|IJTC.  Are  the 
formal  instrument  by  which  an  inferior 
judge  of  ecclesiastical  jurisdiction  requests 
the  judge  of  a  superior  Court  to  take  and 
determine  any  matter  which  has  come 
before  him.  And  this  he  is  permitted 
to  do  in  certain  cases  by  the  authority  of 
an  exception  to  the  stat.  23  Hen.  8,  c.  9, 
which  exception  is  to  the  efiect,  that  a 
person  may  be  cited  in  a  Court  out  of  his 
own  diocese,  when  any  bishop  or  other 
inferior  juage,  having  jurisdiction  in  his 
own  right,  or  by  commission,  makes  re- 
quest or  instance  to  the  archbishop  or 
bishop,  or  other  superior,  to  take,  bear, 
examine,  or  determine  the  matter  before 
him ;  but  this  is  to  be  done  in  cases  only 
where  the  law.  civil  or  canon,  doth  affirm 
execution  of  such  request  of  jurisdiction 


LETTSSB  OF  BEUUEVT — amtSnmed, 

to  be  lawful  and  tolerable.  Upon  this 
exception  it  has  been  held  that  the  Dean 
of  the  Arches  is  bound,  ex  d^nloJKHitix,  to 
receive  letters  of  requ^  without  the  con- 
sent of  the  party  proceeded  against;  but 
this  power  of  reqoesting  the  decision  of  a 
superior  Court  is  generally  employed  at 
the  desire  of  the  parties.  Roger*8  Eoc. 
Law,  789 ;  2  Lee,  312,  319 ;  Hob.  185. 

LETABT  ASD  001FCEAHT.  These 
words  are  thus  used  by  law  writers : — ^If 
lands  were  not  snfficiently  fenced  to  keep 
out  cattle,  they  would  occasionally  stray 
thereon:  but  the  landlord  could  not  dis- 
train them  as  damage  featant  till  tbey  had 
been  leranl  and  eouchant  on  the  land,  that 
is,  had  been  long  enou<;h  there  to  have 
lain  down  and  risen  up  to  feed,  which  in 
general  is  held  to  be  one  night  at  least. 
Gilb.  Dist.  47. 

LETABI  FACIAS.  A  writ  of  execution 
directed  to  the  sherill^  commanding  him 
to  levy  or  make  of  the  lands  and  chattels 
of  the  defendants  the  sum  recovered  by 
the  judgment.  Excepting  in  the  case  of 
outlawry,  however,  this  writ  has  been 
completelv  superseded  in  practice  by  the 
writ  of  digit    I  Arch.  Prac  693;  Tidd. 

LEVY  (Jetare).  To  exact,  to  raise,  to 
collect,  to  gather  together,  Ac.  Thus  a 
sheriff  is  commanded  by  a  writ  to  levy  a 
certain  sum  upon  the  goods  and  chattels 
of  the  debtor,  t.e.,  to  collect  a  certain  sum 
by  appropriating  the  goods  and  chattels  to 
that  purpose. 

LEX  DOXICILII :  See  title  DoMiaLB. 

IJEZ  FOBL  This  phrase  denotes  the 
law  of  the  fonmi  or  court  in  which  an 
action  or  suit  is  proceeding.  It  regulates 
everything  pertaining  to  procedure  and 
evidence,  including  the  fortns  of  practice, 
the  times  for  commencing  and  proceeding 
with  actions,  the  requisttm  of  pleading, 
and  such  like.  It  sometimes  overrides  or 
excludes  the  Lex  loei  artnn  ten  eomtradus, 
whence  there  arises  a  OoxrucT  or  Laws 
(see  Lerotu  v.  ^rotiTn,  12  C,  B,  801).  But 
of  necessity  it  agrees  in  all  cases  with  the 
Lex  loei  ret  nUe.  See  Story  on  Conflict  of 
Laws,  and  Forsyth's  Cases  and  Opinions. 

LEX  LOCI  ACTUS  VEL  GELEBKA- 
TI0HI8 :  See  next  title. 

LEX  LOCI  CONTSACTUS.  This  is  an 
ambiguous  phrase,  denoting  either 

(1.)  The  law  of  the  place  in  which  the 
contract  is  to  be  performed  (in  eo  ioeo  tin- 
utquiaque  eontmxisse  videUur  in  quo  ul 
mdvelur  m  obiigavU) ;  or 

(2.)  The  law  of  the  place  in  which  the 
contract  is  entered  into. 
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LEX  LOCI  COKTSACTUa— eonftniied. 

According  to  the  former  of  these  two 
senses,  it  U  the  Lex  loci  BoliUionu,  accord- 
ing: to  the  latter  of  them  it  is  the  lex  hci 
cietus,  and  it  is  desirable  that  these  two 
plirases  should  be  used  for  distinction's 
sake,  when  anything  is  to  turn  on  the  dis- 
tinction. The  former  phrase,  namely,  the 
Lex  lod  eoltUianiSj  regulates  the  mode  of 
lecoTery  upon  the  contract,  and  the  latter 
phrase,  yiz.,  the  Lex  hci  acltu^  regulates 
the  formalities  or  ceremonies  requiring  to 
be  observed  upon  entering  ii^to  a  contract. 
In  each  case  the  law  of  the  place  denoted 
by  the  phrase  is  to  be  singly  regarded, 
unless,  indeed,  pro  majori  cautdd, 

USX  LOCI  SEI  SITJE.  This  phrase 
denotes  the  law  of  the  pluce  of  the  situa- 
tion of  the  property,  as  does  also  the 
phrase  Lex  loci  situs;  but  the  former 
phrase  is  exclusively  applicable  (and  ought 
to  be  confined)  to  real  property,  including 
leaseholds,  and  the  latter  to  personal  pro- 
perty exclusive  of  leaseholds.  There  are 
also  certain  differences  between  the  two 
laws  expressed  by  the  two  respective 
phrases ;  thus,  the  Lex  loci  rei  siUe  is  a 
paramount  law,  and  regulates  the  devolu- 
tion of  lands  whetiier  upon  a  testacy  or  an 
intestacy ;  it  also  determines  what  shall  be 
the  forum,  so  that  it  is  never  in  conflict 
with  the  Lex  fori;  and  lastly,  it  com- 
pletely disregards  the  Lex  domicilii.  The 
Lex  loci  situs,  on  the  other  hand,  is  dif- 
ferent in  all  these  three  respects,  being 
subsidiary  to  tlie  Lex  domicilii,  being  fre- 
quently in  conflict  with  the  Lex  fori,  and 
having  absolntely  no  influence  upon  the 
devolution  of  property. 

LEX  LOCI  SITUS:  See  the  preceding 
title. 

LEX  LOCI  SOLUTIONIS:  See  title  Lkx 
Loci  Contractvs. 

LEX  MEBCATOBIA:  See  title  Law 
Merchant. 

IIBEL.  This  wonl  is  commonly  used 
in  two  senses,  1st,  in  the  Court  of  Arches, 
and  some  few  other  Courts,  as  meaning  a 
formal  allegation  in  the  nature  of  a  plead- 
ing, containing  the  substanco  of  the  plain- 
tifi''s  complaint.  But,  2ndly,  and  more 
commonly,  it  signifies  some  malicious  de- 
fiimation  of  any  person  expressed  otherwise 
tiian  by  mere  words  (see  title  Slander) 
as  by  writing,  print,  figures,  signs,  or  any 
other  symbols.  Malice  is  an  essential 
requisite  to  constitute  any  writing  a  libel, 
and  the  truth  of  defamatory  writings  is 
not  at  Common  Law  any  justification  of 
them,  but  under  the  Act  0  &  7  Vict.  c.  96, 
it  is  competent  for  the  defendant  to  plead 


LIBEL — continued. 

the  truth  of  the  libel,  and  that  it  was  pub- 
lished for  the  public  good. 

Previously  to  the  year  1792,  the  func- 
tions of  the  jury  in  actions  or  prosecutions 
for  libel  were  confined  to  finding  the  fact 
of  publication  merely,  or  the  absence  of 
that  fact  (Dean  of  St.  Asaph's  Case,  21  St. 
Tr.  847);  but  since  that  yenr,  and  in  virtue 
of  Fox's  Libel  Act,  1792  (32  Geo.  3,  o.  60), 
the  juiT  now  find  a  mixed  verdict  of  libel 
or  no  libel,  returning  generally  the  verdict 
of  guilty  or  not  guiltv,  in  which  both  law 
and  fact  are  blended.  The  functions  of 
the  judge,  which  were  formerly  very  large, 
have  been  correspondingly  diminished,  and 
are  now  confined  to  points  arising  inci- 
dentally in  the  trial,  and  which  require  to 
be  summarily  disposed  of,  but  including 
amidst  such  matters  a  rather  important  de- 
fence in  actions  of  this  sort,  namely,  Pbi- 
viLEOB,  as  to  which  see  that  title. 

LIBERATE.  A  warrant  which  used 
formerly  to  issue  out  of  Chancery  under 
the  great  seal  to  the  Treasurer,  Chamber- 
lain, and  Barons  of  the  Exchequer,  d^c, 
for  the  payment  of  any  yearly  pension  or 
other  sum  of  money  granted  under  the 
great  seal.  Sometimes  it  was  directed  to 
the  sheriff  for  the  delivery  of  Innd  or  goods 
taken  upon  forfeiture  of  a  recognizance ; 
and  sometimes  to  a  gaoler  for  the  delivery 
of  a  prisoner  who  had  put  in  bail  for  his 
app<'arance.  It  was  most  in  use  for  the 
delivery  of  goods  on  an  extent ;  for  until 
the  liberate  no  property  in  the  goods  passed 
to  the  conusee  in  the  recognisance.  Tom- 
lins. 

LIBEBT7  :  See  title  Franchise. 

LIBEBT7    TO    HOLD    PLEAS.       The 

liberty  of  having  a  Court  of  one's  own ; 
thus,  certain  lords  had  the  privilege  of 
holding  pleas  within  their  own  manors. 

LICENCE.  A  licence  is  a  mere  permis- 
sion to  do  an  act,  which  if  done  witliout 
that  permission  would  (a),  with  respect  to 
land,  be  a  trespass  quare  daueum  /regit ; 
and  (6),  with  respect  to  goods,  be  a  tort  in 
respect  of  the  g(X)ds,  whether  a  conversion 
of  tnem  or  a  detainer  of  them  from  the  true 
owner. 

As  a  general  rule,  licences  in  respect  of 
land  are  revocable  at  the  will  of  the  gran- 
tor; for  they  confer  no  interest  in  the 
land ;  but  where  the  licence  is  something 
more  than  a  licence,  in  other  words,  where 
it  is  accompanied  with  a  grant,  it  is  irre- 
vocable while  the  grant  continues  ( Wood 
V.  LeadbUter,  13  M.  &  W.  844),  no  matter 
whether  it  is  made  by  d eed  or  parol.  More- 
over, a  licence  is  irrevocable  when  the 
licensee,  acting  upon  it,  has  executed 
works  of  a  permanent  and  expensive  cha- 


218 


A  NEW  LAW  DICTION ABY. 


UGEVGE — continued. 

ractep.  Winter  v.  BroekweU,  8  East*  308 ; 
Bankart  v.  TefMnt,  L.  B.  10  Eq.  141. 

Where  a  licence  is  revocable,  it  may  be 
revoked  in  various  ways,  namely,  eitlu-r 
(1)  by  an  express  withdrawal  of  it;  or, 
(2),  by  any  other  act  adverse  to  its  con- 
tinuance. Wallis  y.  Harruofi,  4  M.  &  W. 
538. 

Similarly,  where  the  licence  is  in  n  spect 
of  gooiis. 

By  the  C.  L.  P.  Act,  1852,  Sched.  B.  44, 
the  defendant  licensee  may  pltad  that  he 
did  the  act  compluiued  of  by  the  leave  and 
licence  of  the  plaintiff ;  and  the  plaintiff 
may  then  take  isnue  on  that  plea  \Bame8 
y.  Hunt,  11  East,  451),  or  may  (in  a  fit 
ca^sc)  new  assign  (Kavanagh  v.  Gudge,  7 
M.  &  G.  316),  or  may  reply  specially. 
Frice  v.  Peek,  Bing.  N.  C.  380. 

LIE.  To  subsist,  to  exist,  to  be  sna- 
tainable,  &c.  Thus,  the  phrase,  **  an  action 
will  not  lie,**  signifies  that  an  action  can- 
not be  sustaine<l,  or  that  there  is  no  ground 
upon  whicli  to  found  tlie  action. 

UEH.  A  qualified  right  of  property 
which  a  person  has  in  or  over  a  thing, 
arising  from  such  person's  having  a  claim 
upon  the  owner  of  such  thing.  I'hus,  the 
right  which  an  attorney  has  to  keep  pos- 
session of  the  deeds  and  papers  of  his  client 
until  such  client  has  paid  his  attorney's 
bill  is  termed  the  attorney's  lien  upon 
tlioise  deeds,  papers,  &c.  There  are  two 
sorts  of  lien,  viz.,  particular  and  general. 
A  particular  lien  is  the  right  which  a  per- 
son has  to  retain  tlie  specific  thing  itself  in 
respect  of  which  the  claim  arises ;  a  genC" 
rat  lien  is  the  right  which  a  person  has  to 
retain  a  thing  not  only  in  respect  of  de- 
mands arising  out  of  tlie  thine  itself  so 
retained,  but  also  for  a  general  balance  of 
account  arising  out  of  dealings  of  a  similar 
nature.  A  lien  may  exist  over  real  and 
personal  property  equally;  but  there  is 
this  difference  in  the  two  ctises,  namely, 
(1),  that  the  lien  un  personal  property  is 
dependent  on  poueuion,  and  ceases  when 
the  possession  ceases;  whereas,  (2),  the 
lien  on  real  property  is  independent  of 
possession,  and  indeed  implies  that  the 
person  claiming  the  lien  is  out  of  the  pos- 
session, e.g.,  in  the  case  of  a  vendor's  lien 
for  unpaid  purchase-money,  or  of  a  pur- 
chaser fur  his  deposit  The  lien  is,  how- 
ever, in  all  cases  commensurate  only  with 
the  interest  of  the  person  through  whom 
it  arises. 

See  also  title  Stoppage  in  Tbaksitu. 

UPE  ESTATE :  See  title  Estate. 

LIFE  BEKT.  A  rent  payable  to,  or 
receivable  by,  a  person  for  the  term  of  his 
or  her  life,  e.g.,  a  jointure  ront-charge,  a 


LIFE  SEHT— con^'nutfcl. 

life  annuity  issuing  out  of  lands,  and  such 
like. 

LIOEAHCE :  See  title  Allegiance. 

LDCrr.  To  mark  out,  to  define,  to  fix 
the  extent  of.  Thus,  to  limit  an  estate 
means  to  mark  out  or  to  define  the  period 
of  its  duration,  and  the  words  employed  in 
deeds  for  this  purpose  are  thence  termed 
words  of  limitation,  and  the  act  itself  ia 
termed  limiting  the  estate.  Thus,  if  au 
estate  be  grunteid  to  A.  for  the  term  of  his 
natural  life  the  words  *'  term  of  his  natural 
life  "  would  bo  the  words  of  limitation,  and 
the  estate  itself  would  be  limited  to  A.  for 
that  period.  Sometimes  very  great  im- 
portance attaches  to  the  words  of  limitation 
that  are  used;  for  example,  the  Rule  in 
Shelley* $  Com  is  entirely  a  rule  of  vjords ; 
and  again,  in  every  conveyance  (except  by 
will)  of  an  estate  of  inheritance,  whether 
in  fee  tail  or  fee  simple,  the  word  **  heirs  " 
is  necessary  to  be  used  as  a  word  of  limita- 
tion to  make  out  the  estiite ;  for  if  a  grant 
be  made  to  a  man  and  his  seed,  or  to  a  m>in 
and  his  offspring,  or  to  a  man  and  the  issue 
of  his  body,  all  these  are  insufficient  to 
confer  an  estate  tail,  and  only  convey  an 
estate  for  life  for  want  of  the  word  **  heira.* 

UMITATIOir.  Confinement  within  a 
certain  time,  &c.  The  word  '*  limitation," 
as  applied  to  actions,  signifies  the  period 
of  time  which  the  law  gives  a  man  to 
bring  his  action  for  the  recovery  of  any 
thing;  and  this  period  of  time  within 
whicli  a  man  must  bring  his  action  in 
order  to  recover  the  thing  sought  is 
limited  by  the  legislature  in  some  cases  to 
two  yeara,  in  some  to  six  yeara,  and  so  on. 
The  Acts  of  Parliament  which  prescribe 
these  limits  within  which  actions  must  be 
commenced  are  thence  called  the  Statutes 
of  Limitation,  and  the  subject  generally  is 
termed  limitation  of  actions.  These  statutes 
are  principally  the  following : — 

(1.)  21  Jac.  1,  c.  16,  for  actions  on  torts 
and  on  simple  contracts ; 

(2.)  3  &  4  Will.  4,  0.  42,  for  actions  on 
specialties ; 

(3.)  9  Geo.  3,  c.  16.  for  suits  by  the 
Grown :  and 

(4.)  3  &  4  Will.  4,  c.  27,  for  actions  of 
ejectment  and  such  like. 

The  statute  37  &  38  Vict.  c.  57  (Real 
Property  Limitution  Act.  1874),  which 
comes  into  operation  on  the  1st  of  January, 
1879,  reduces  the  periods  prcbcribed  by  the 
3  &  4  Will.  4,  c.  27,  supra. 

LIMITATIOir  OF  ESTATES.  The  word 
*^  limitation  "  as  applied  to  estates  signifies 
the  limits  of  dumtion  beyond  which  an 
estate  cannot  last,  as  when  an  estate  is  so 
expressly  confined  and  limited  by  the  words 
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of  ita  creation,  that  it  cannot  endure  for 
any  longer  time  than  till  the  contingency 
happens  upon  which  the  estate  is  to  fail ; 
as  when  land  is  granted  to  a  man  so  long 
as  he  is  lord  of  the  manor  of  Dale,  or 
while  he  continues  unmarried,  or  until  out 
of  the  rents  and  profits  he  shall  have  made 
£500,  and  so  on.    In  such  cases  the  estate 
determined    as   soon   as  the  contingency 
happens  (i.e.,  when  he  ceases  to  he  lord  of 
Uie  manor,  marries  a  wife,  or  has  received 
the  £500),  and  the  next  subsequent  estate 
which  depends  upon  such  determination 
becomes  immediately  vested  in  possession 
without  any  act  to  be  done  by  him  who  is 
next  in  expectancy.   1  Inst.  234 ;  Litt.  347. 
See  also  for  further  explanation  of   the 
phrase  ^*  limiting  an  estate  "  title  Limit. 

inaTED  ABIOHISTR/LTIOE.  An  ad- 
ministration of  a  temporary  character, 
granted  for  a  particuliir  period,  or  for  a 
special  or  particular  purpose,  as  distin- 
guished from  an  ordinary  administration 
which  is  not  granted  subject  to  such  limi- 
tations or  conditions.  Such,  for  instnnce, 
is  an  administration  durante  minore  xtatej 
which  becomes  necessary  when  an  infant 
has  been  appointed  sole  executor,  or  the 
person  upon  whom  the  right  tu  adminis- 
tration devolves  is  an  infant,  in  which  case 
administration  is  granted  to  some  other 
proper  person  for  a  limited  period,  viz., 
until  the  infant  attains  the  full  age  of 
twenty-one  years,  and  is  capable  of  taking 
the  burden  of  the  administration  upon 
himself. 

See  also  title  Adhinibtbation,  Lettebs 

OF. 

LIMITED  EZECUTOB.  The  appoint- 
ment of  an  executor  may  be  either  abso- 
lute or  qualified.  It  is  absolute  when 
there  is  no  restriction,  condition,  or  limita- 
tion imposed  upon  him  in  regard  to  the 
testator's  efiects,  or  no  limitation  in  point 
of  time.  It  may  be  qualified  by  limita- 
tions as  to  the  time  or  place  wherein, 
or  the  subject-matter  whereon,  the  office  is 
to  be  exercised,  and  when  so  qualified  the 
executor  is  frequently,  in  reference  to  his 
limited  or  qualified  powers,  termed  a 
limited  executor.  Thus,  if  one  appoint  a 
man  to  be  his  executor  at  a  certain  time, 
as  at  the  expiration  of  five  years  after  his 
death,  or  at  an  uncertain  time,  as  upon  the 
death  or  marriage  of  his  son,  such  an  exe- 
cutor with  reference  to  the  time  he  should 
begin  to  execute  his  office  would  be  a 
limited  executor.  So  also  an  executor  may 
be  a  limited  executor,  with  reference  to  the 
place  in  which  he  is  empowered  to  execute 
his  trust ;  as  if  a  testator  should  make  A. 
his  executor  for  his  goods  in  Gomwall»  B. 
for  those  in  Devon,  and  C.  for  those  in 


LIMITED  ISSXCUTOtL— continued. 

Somerset.  Went  Off.  Ex.  291,  4th  ed.; 
Bro.  Executors,  2,  155,  cited  in  1  Wms. 
Ex.  181. 

LIMITED  T.TABn.TTY.  The  liability 
of  the  members  of  a  Joint  Stock  Oompuny 
{see  that  title)  may  be  either  unlimited 
(which  it  seldom  is)  or  limited;  and  if  the 
latter,  then  the  limitation  of  liability  is 
either  the  amount,  if  any,  unpaid  on  the 
shares  (in  which  case  the  limit  is  said  to 
be  hu  shares),  or  such  an  amount  as  the 
members  guarantee  in  the  event  of  the 
company's  being  wound  up  (in  which  case 
the  limit  is  said  to  he  by  guarantee). 
Where  the  limit  is  by  shares  the  memoran- 
dum of  association  must  contain  a  declara- 
tion that  the  liability  is  limited,  and  the 
amount  of  the  capital  must  be  divided  into 
shares  of  a  fixed  amount;  and  each  mem- 
ber must  take  one  share  at  lea;tt,  and  write 
the  number  he  takes  opposite  to  his  name 
in  the  memorandum  of  association.  On 
the  other  hand,  when  the  liability  is 
limited  by  guarantee,  the  memorandum 
must  contain  a  declaration  that  in  the 
event  of  the  company  being  wound  up  each 
member  wijl  contribute  towanls  the  liabili- 
ties what  may  be  required,  not  exceeding 
a  specified  amount. 

The  memorandum  of  Association  is  to  be 
registered  with  the  registrar  of  joint  stock 
companies ;  and  with  it  articles  of  associa- 
tion signed  by  each  member  mat  in  the 
case  of  a  company  limited  by  shares,  and 
SHALL  in  all  other  cases,  bo  delivered  to  the 
registrar.  If  the  company  be  limited  by 
guarantee,  or  unlimited,  these  articles 
must  state  the  number  of  the  shares  where 
the  capital  is  divided  into  shares,  and  the 
proposed  number  of  the  members  where 
the  capital  is  not  so  divi«led.  The  regis- 
trar retains  and  registers  the  memorandum 
and  articles  thus  delivered  to  him,  and 
certifies  under  his  hand  that  the  company 
is  incorporated,  and  in  the  case  of  a  limited 
company  that  it  is  limited,  whereupon  the 
subscribers  of  the  memorandum,  togetiier 
with  such  persons  as  mav  from  time  to 
time  become  members  of  the  company,  are 
constituted  a  body  corporate  with  perpetual 
succession,  a  common  seal,  and  power  to 
hold  lands ;  and  this  certificate  is  conclu- 
sive evidence  that  the  statutory  require- 
ments with  respect  to  registration  have 
been  complied  with.  The  unpaid-up  capi- 
tal is  called  up  when  wanted,  or  at  certain 
agreed  periods;  the  successive  demands 
for  it  are  thence  technically  described  as 
calls. 

LIHEAL  C0EBAKGT7INITY.  That  re- 
lationship which  subsists  between  persons 
each  of  whom  is  descended  in  a  direct 
line  from  another,  as  between  son,  father 
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grandfather,  great-grandfather,  and  ao  up- 
wards in  the  direct  ascending  line,  or  down- 
wards  in  the  direct  descending  line. 
See  also  title  Consanouimity. 

LTWriAL  DE8CEHT.  Descent  in  a 
riglit  line,  as  where  an  estate  descends 
from  ancestor  to  heir  in  one  line  of  suc- 
cession. 

See  also  title  Descents. 

LIKEAL  WABBAITTT :  See  titles  CoL- 

LATEBAL  WaBIIANTT  ;   WaBRANTT. 

LIQUIDATED  DAMAGES  are  damages, 
the  amount  of  which  is  fixed  or  ascertained, 
as  opposed  to  unascertained  or  uncertain, 
t.e.,  unliquidated,  damages.  It  is  fre- 
quently mutually  agreed  between  the 
parties  to  a  contract  that  tite  one  shall 
pay  to  the  other  some  specified  sum  of 
money  in  the  event  of  a  breach  of  the  con- 
tract ;  and  in  such  a  case  it  frequently 
becomes  a  nice  question  whether  such  sum 
is  to  be  considered  in  the  nature  of  a 
penalty  merely  for  the  purpose  of  covering 
the  damages  which  one  party  may  sustain 
in  the  event  of  a  breach  committed  by  the 
other,  or  whether  the  full  sum  specified  is 
to  be  actually  paid  to  the  injured  party  as 
liquidated  or  settled  damages,  without  re- 
ference to  the  extent  of  tlie  injury  sus- 
idned.  See  Kemble  v.  Farren,  0  Bing. 
141 ;  BetUy  v.  Jonea,  1  Bing.  202 ;  Ch.  on 
Contz.  8G3,  864. 

And  see  title  Damages. 

LIQITIDATIOH.  Under  the  Bankruptcy 
Act,  1869,  a  person  in  embarrassment,  in- 
stead of  sufifering  himself  to  be  made  a 
bankrupt,  may  (under  s.  125)  summon  a 
meeting  of  his  creditors  and  prevail  with 
them  by  special  resolution  to  declare  that 
his  afbirs  shall  be  liquidated  by  arrange- 
mtirt.  A  trustee  is  thereupon  appointed, 
with  or  without  a  committee  of  inspection ; 
and  when  that  is  done  the  general  pro- 
visions of  the  Act  applicable  to  the  proof  of 
debts,  &c.,  in  the  case  of  bankruptcy  are 
made  applicable  to  the  proof  of  debts,  &c., 
iu  the  liquidation.  'The  property  of  the 
liquidating  debtor  vests  in  his  trustee, 
who  has  the  like  powers  as  a  trustee  in 
bankruptcy.  The  close  of  the  liquidation 
and  the  discharge  of  the  liquidating  debtor 
depend  upon  the  creditors,  who  may  make 
a  resolution  to  that  effect  in  a  genet  al 
meeting.  The  next  two  sections  of  the 
act  (ss.  126,  127)  relate  to  a  debtor 
making  a  Compomion  with  his  crediton<, 
which  avoids  both  bankruptcy  and  liqui- 
dation, and  may  be  curried  by  an  extra- 
ordinary resolution  of  a  majority  in  number 
and  three-fourths  in  value  of  the  creditors. 
See  titles  BANKBrPTCY  and  Composi- 
tion, 


LIQiriDATOB:  5ee  title  Wikdikg-up. 

LIS  PEKDENS.  This  phrase  denotes  a 
suit  or  action  depending,  te.,  in  course. 
Inasmuch  as  every  such  suit  or  action 
would,  when  decided,  naturally  affect  the 
land  according  to  its  result  iu  whoseso- 
ever hands  the  land  miglit  be  at  the  duto 
of  the  decision,  it  wus  enacted  by  the  2  & 
3  Vict.  c.  11,  s  7,  that  no  li§  pendens, 
unless  or  until  the  same  was  registered, 
and  duly  re-iegistercd,  should  bind,  a  pur- 
chaser or  mortgagee  not  having  express 
notice  thereof.  By  the  stat.  13  &  14  Vict, 
c.  35,  s.  17,  a  special  ciise  to  which  appear- 
ances have  been  entered  is  made  a  lis 
pendens.  Lastly,  by  30  &  bl  Vict.  c.  47, 
s.  2,  if  a  suit  or  action  is  not  prosecuted  in 
a  bond  fide  manner,  the  Court  may  order 
the  registration  of  it  as  a  lis  pendens  to  be 
vaciited,  and  that  even  without  the  consent 
of  the  person  registering  tlie  same. 

UVEBY.  During  the  existence  of  the 
feudal  tenures  and  customs,  the  male  heir 
when  he  arrived  at  the  age  of  twenty -one 
years,  or  the  heir  female  at  the  a^e  of  six- 
teen, might  sue  out  a  writ  of  livery  or 
ouster  le  Tnain ;  thsit  is,  the  delivery  of  their 
lands  out  of  their  guardian's  hands ;  for  iu 
the  feudal  times  the  lord  was  entitled  to 
the  Wardship  of  the  heir,  and  wus  called 
the  guardian  in  chivalry.  This  wardship 
consisted  in  having  the  custody  of  the 
body  and  lands  of  such  heir  till  he  or  she 
attained  the  age  of  twenty-one  if  a  male, 
or  sixteen  if  a  feimile  (2  luat.  203).  This 
guardianship  was  not  subject  to  account. 
See  also  next  title. 

LITEBT  OE  SEISnr.  This  simply 
means  deliverv  of  the  land  {traditio).  It 
is  of  two  kinds,  being  either  in  deed  or  in 
law. 

(1.)  Livery  in  deed,  t.e.,  in  fact  or  act, 
was  performed  by  delivery  of  a  part  of  the 
actual  thing  in  lieu,  and  as  a  symbol  of,  the 
whole,  e.g.j  by  delivery  of  the  ring  of  a  door, 
or  of  a  branch  of  a  tree,  or  a  turf  of  the 
ground,  accompanied  with  these  or  the  like 
words  spoken  by  tlie  feoffor  :  **  Here  I  de- 
liver you  seisin  of  this  house  or  land  "  [as 
the  ease  might  be],  **  in  the  name  of  the 
tenements  contained  in  this  deed,  and  uc- 
oonling  to  the  form  and  effect  thereof." 
And  thereupon  the  feoffee  entered  upon  or 
took  possession  of  the  house  or  land.  A 
separate  livery  was  wanted  lor  lands  in 
several  counties.  Livery  in  deed  could 
only  be  made  to  the  feofiee  personally. 

(2.)  Livery  in  law,  t.e.,  constructive  or 
implied  delivery  of  the  actual  tldng.  This 
was  done  off  the  land  but  in  sight  of  it, 
the  feoflbr  saying  these  or  the  like  words  : 
'*J  give  you  yonder  land,  enter  and  take 
possession ;"  and  if  the  feoffee  thereupon  or 
at  any  time  thereafter  during  the  lile  of 
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the  feoffor  entered  upon  the  land,  the 
livery  was  good,  but  otherwise  it  was  void. 
One  such  livery  autliced  for  various 
connties.  Livery  in  law  might  be  mide 
either  to  the  feoffee  personally,  or  to  liis 
lawfully  constituted  attorney.  Wms.  R.  P. 
13»-9. 

LLOYD'S  B0]n)8.  These  are  acknow- 
ledgments by  a  borrowing  company  under 
its  seal  of  a  debt  incurred  and  actually  due 
by  the  company  to  a  contractor  or  otlier 
person  for  work  done,  goods  supplied,  or 
otherwise,  as  the  case  may  be,  with  a  cove- 
nant for  payment  of  the  principal  and  in- 
terest at  a  future  time.  These  are  valid 
securities,  if  issued  1)ona  fide,  and  not  a 
mere  device  for  evading  the  provi.si(ms  of 
the  Acts  regarding  companies  forbidding 
them  to  borrow  money,  unle**  in  re-pay- 
ment of  the  existing  debt  of  the  company. 
See  Godefroi  and  Shortt,  39. 

LOCAL  ACT  OF  PABLTAMENT.  Such 
an  Act  as  has  for  its  object  the  interest  of 
some  particular  locality ;  as  the  formation 
of  a  road,  the  alteration  of  the  course  of  a 
river,  the  formation  of  a  public  m«rket  in 
a  particular  district,  &c.  See  1  M.  &  W. 
520. 

LOCAL  ACTION.  An  action  is  termed 
local  when  all  the  principal  facts  on  which 
it  is  founded  are  of  a  local  nature,  as  where 
possession  of  land  is  to  be  recovered,  or 
drtmages  for  an  actual  trespass,  or  for  waste 
affecting  land,  or  for  any  other  kind  of 
injury  affecting  real  property,  because  in 
such  a  case  the  cause  of  action  relates  to 
some  particular  locality,  which  usually  also 
constitutes  the  venue  of  the  action.  But 
under  the  Judicature  Act.  1873,  there  is  to 
be  no  local  venue  for  the  trial  of  any 
action  (Sch.  r.  28). 

See  also  titles  Tbaksitobt  Action; 
Venue. 

L0CTT8  IK  QUO.  The  place  in  which 
the  cause  of  action  arose,  or  where  any- 
thing is  alleged  to  have  been  done,  in 
plejidings  is  so  called  (I  Salk.  94).  The 
phrase  is  almost  peculiar  to  actions  of 
trespass  quare  claU8um.fregU, 

LODGER:  See  title  Electoral  Fran- 
chise. 

L0DOIKO-H0U8ES.  The  keeper  of  a 
lodging-house  is  not  liable  (aa  an  inn- 
keeper) for  the  loss  of  the  goods  brought 
by  a  lodger  to  her  house,  provided  she  be 
not  '^uilty  of  a  positive  misfeasance.  Holder 
V.  sLulby,  8  0.  B.  (N.8.)  254. 

LOD0IHG8.  A  person  who  lets  lodg- 
ings  impliedly  warrants    that   they    are 


LOBOIHOS — continued. 
reasonally  fit  for  habitati<m  (Sm>ih  v. 
Marahle,  11  M.  &  W.  5).  Since  the  stat. 
34  &  35  Vict.  c.  79,  a  lodgers  goods  can- 
not be  distrained  for  the  rent  owing  from 
his  landlady  to  the  superior  landlord.  A 
amtract  for  mere  lodgings  is  always  deter- 
minable upon  notice  by  either  party  to  the 
other,  a  week's  notice  being  that  usually 
given  in  the  absence  of  any  special  agree- 
ment; and  this  rule  is  not  altered  although 
the  rent  should  not  be  paid  by  the  week, 
but  by  longer  periods.  Right  v.  Darby,  1 
T.  R.  159. 

LOKO  PABUAHEHT,  ACTS  OF.  This 
Parliament  assembled  in  ir»40-l,  and  was 
never  formally  dissolved.  The  stat  4  Edw. 
3,  c.  14,  had  enacted  that  Parliament  should 
meet  every  year  or  of  tener  if  need  were ;  but 
this  Act,  which  had  been  little  regarded 
by  any  sovert'ign,  was  most  egregiously 
disregarded  by  Charles  I.  Acconiingly,  the 
Long  Parliament  now  enacted  its  famous 
Triennial  Bill,  providing  that  Parliament, 
if  not  actually  then  sitting,  should  be  tpso 
/<icto  dissolved  at  the  expiration  of  three 
years  from  the  first  day  oi  its  session,  and 
the  chancellor  was  to  issue  new  writs 
within  three  years  from  the  dissolution; 
and  in  ca.<<e  no  such  writs  were  issued 
within  that  time,  the  peers  were  to  ussemble 
of  themselves  at  Westminster  and  to  issue 
writs  to  the  sheritis  requiring  them  to 
summon  representtttives  of  the  GoromonB ; 
and  in  case  the  Peers  failed  to  do  so,  the 
siieriffd  of  their  own  accord,  or  (in  their 
de&ult)  the  electors  themselves,  were  to 
proceed  to  the  new  elections.  This  Triennial 
Act  was  repealed  upon  the  restoration  of 
Chariot^  II.,  and  is  to  be  distinguished  from 
the  Triennial  Act  so  called  par  iminenee 
(6  W.  &  M.  c.  2). 

The  other  legislative  Acts  of  the  Long 
Parliament  were  the  following : — 

(1.)  They  annulled  the  judgment  against 
Hampden  in  the  case  of  Ship  Money,  and 
declared  ship-money  and  also  the  taxes  of 
Oharles  I.  ou  foreign  merchandise  illegal ; 

(2.)  They  abolisiied  the  Court  of  Star 
Chamber ;  also,  the  Court  of  High  Com- 
mission ;  also,  the  Court  of  the  President 
and  Council  of  the  North ;  also,  the  Court 
of  the  President  and  Council  of  Wales; 
also,  the  Courts  of  the  Duchy  of  Liineaster 
and  of  the  County  Palatine  of  Chester ; 

(3.)  They  declared  it  illegal  to  imprew 
his  majesty's  subjects,  or  to  compel  them 
to  go  out  of  the  country  to  serve  in  foreign 
wars; 

(4.)  They  passed  an  Act  declaring  that 
they  could  not  be  dissolved  without  their 
own  consent ; 

(5.)  They  abolished  Episcopacy  and  es- 
tablished Presbyterianism ; 
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(6.)  Tbey  depriyed  the  king  of  the  con- 
trol of  the  militia  and  forces,  and  aaanmed 
that  control  to  themselves,  and  eventually 
tbey  laid  nineteen  propoBitions  before  the 
king,  of  which  the  principal  were  the  fol- 
lowing : 
(a.)  That  privy  councillors  and  officers 
of  state  should  be  approved  in 
Parliament ; 
(h,)  That  the  education  and  marriage  of 
the  king's    children    should    be 
under  the  control  of  Parliament : 
(c.)  That  the  militia  and  forces  and  all 
fortresses  and  magazines  should 
be  given  up  to  the  nominees  of 
Parliament  ; 
(d.)  That  all  jud^^os  should  hold  office 

during  good  beliaviour ;  and, 
(e.)  That  all  popish  lords  should  be  de- 
prived of  tlieir  votes. 

LOBD  GEAKGELLOB:  See  title  Ghan- 

CELLOB. 

* 

LOBD  ICATOB.  The  chief  officer  of 
the  Corporation  of  the  City  of  London  is 
so  called.  The  origin  of  the  appellation  of 
*'  Lord,"  which  the  Mayor  of  London  en- 
joys, is  attributed  to  the  fourth  charter 
of  Edward  [I[.,  which  conferred  on  that 
officer  the  honour  of  having  maces,  the 
same  as  royal,  carried  before  him  by  the 
Serjeants.  He  is  annually  nominated  and 
elected  by  the  livery  from  amongst  such  of 
the  aldermen  as  have  served  the  office  of 
sheriff.  In  his  character  of  chief  magis- 
trate of  the  City,  the  Lord  Mayor  presides 
at  the  Court  of  Aldermen  in  the  Inner 
Chamber,  the  Court  of  Common  Council, 
and  the  Court  of  Common  Hall;  and  as 
such  issues  his  precept  for  the  holding  of 
any  of  these  courts.  He  is  also  nominally 
President  of  the  Court  of  Aldermen  in  the 
Outer  Chamber  (or  Lord  Mayor's  Court). 
He  is  chairman  of  every  committee  which 
he  attends;  also  of  the  commlBsioners  of 
sewers,  and  has  power  to  summon  them  to 
a  public  meeting  whenever  he  thinks  proper 
(11  Geo.  3,  c.  29,  s.  6).  The  corporation 
provide  the  Ix)rd  Mayor  with  the  Mansion 
House,  which  they  keep  in  repair  at  their 
own  expense,  and  annually  grant  a  sum  of 
money  amounting  to  nearly  £8000,  and  aluo 
provide  various  officers  at  their  own  expense 
to  support  the  dignity  of  the  office. 
Pulling's  Laws  and  Customs  of  the  City 
and  Port  of  London. 

LOBD  ICATOB'S   OOVBT.       ThU  is  a 

Court  of  Record,  of  Law  and  Equity,  and  is 
the  chief  court  of  justice  within  the  cor- 
poration of  London.  Its  legal  style  is  '*  The 
Court  of  our  Lady  the  Queen,  holden  before 
the  Lord  Mayor  and  Aldermen  in  the 
Chamber  of  the  Guildliall  of  the  City  of 
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London."  In  legal  consideration  and  in 
conformity  with  the  style  of  the  Court,  the 
Lord  Mayor  and  Aldermen  are  supposed  to 
preside:  but  the  recorder  is  in  fact  the 
acting  judge.  All  persons,  as  well  freemen 
as  non-freemen,  not  being  under  any  general 
incapacity  which  would  disable  them  from 
suing  in  the  superior  Courts  at  West- 
minster, may  sue  in  this  Court.  As  a  Court 
of  Common  Law  it  has  cognizance  of  all 
personal  and  mixed  actions  arising  within 
the  City  and  liberties,  without  regard  to 
the  amount  of  the  debt  or  damages  sought 
to  be  recovered  ;  and  if  the  gist  of  the  action 
arise  within  the  City,  the  residence  of  the 
plaintiff  or  defendant  therein  is  immaterial. 
Enimerson's  City  Courts;  Pulling's  Laws 
and  Customs  of  the  City  and  Port  of 
London,  177,  2nd  ed. ;  Brandon  on  Foreign 
Attachments,  and  Notes  of  Practice. 

See  also  title  Attaohment,  Forbion. 

L0BD8  BFXBinrAL  ABD  TEKPOBAL. 

The  lords  spiritual  compose  one  of  the 
constituent  parts  of  our  Parliament,  and 
consist  of  two  archbishops  and  twenty-four 
bishops;  and  by  the  Act  of  Union  with 
Ireland  (39  &  40  Geo.  8,  c.  67)  four  Irish 
lords  spiritual,  taken  from  the  whole  body 
by  rotation  of  sessions,  were  added,  who 
ranked  next  after  the  spiritual  lords  of 
Great  Britain ;  but  under  the  stat.  32  &  33 
Vict.  c.  42,  these  Irish  lords  spiritual  have 
ceased.  The  lords  temporal  consist  of  all 
the  peers  of  the  realm,  by  whatever  title 
of  nobility  distinguished,  and  form  another 
constituent  part  of  our  Parliament. 
See  also  title  Peebs. 

LOBD  AHD  VASSAL.  The  fundamen- 
tal maxim  of  all  feudal  tenure  is  this: 
that  all  lands  were  originally  granted  out 
by  the  sovereign,  and  are  therefore  holden 
either  mediately  or  immediately  from  the 
Crown.  The  g^ntor  was  called  the  pro- 
prietor or  lord,  being  he  who  retained  tho 
dominion  or  ultimate  property  of  the  feod 
or  fee ;  and  the  grantee,  who  only  had  the 
use  and  possession,  according  to  the  terms 
of  the  grant,  was  styled  the  feudatory  or 
vassal,  which  was  only  another  name  for 
the  tenant  or  holder  of  the  lands. 

See  titles  Estates  ;  Feudal  System  ; 
Tenure. 

LOBirS  DAT :  See  title  Sunday. 

LOT.      Certain  duties,  tolls,  assessments, 
or  impositions  are  frequently  so  termed. 
See  title  Lot  and  Scot. 

LOT  AHD  SCOT  (Sax.  Uot,  a  chance  or 
lot.  and  sceatj  a  part  or  portion).  Certain 
duties  which  must  be  paid  by  those  who 
claim  to  exercise  the  elective  franchise 
within  certain  cities  and  boroughs  before 
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they  are  entitled  to  vote.  It  is  said  that 
the  practice  became  uniform  to  refer  to  the 
poor-rate  aa  a  register  of  **  scot  and  lot " 
voters,  so  that  the  term,  when  employed  to 
define  a  right  of  election,  meant  only  the 
payment  by  a  parishioner  of  the  snm  to 
which  he  was  assessed  on  the  rate.  Rog. 
on  Elec.  198.  6th  ed. ;  1  Dougl.  129.  i 

See  also  title  Electoral  Fbanohibe.      ' 

LOTTSRT.  Lotteries  have  been  fre-  i 
quently  resorted  to  both  by  states  and  by  ' 
individuals  for  the  purpose  of  raising 
money,  but  they  are  proscribed  by  the  mo- 
rality and  industry  of  England.  They 
were  declared  a  nuisance  and  prohibited  by 
10  &  11  Will.  3,  c.  17 ;  and  even  foreign 
lotteries  are  forbidden  by  the  6  &  7  Will.  4, 
c.  66,  to  be  advertised  in  England.  For  an 
instance  in  which  these  laws  have  been  put 
in  force  see  AUport  v.  NtUtj  I  C.  B.  974 ; 
and  tee  title  Waqebing. 

LOTJAOE.      This  is  the  contract  of  hiring 

and  letting  in  French  Law,  and  may  be 

either  (1)  of  things,  or  (2)  of  labour.    The 

varieties  of  each  are  the  following : — 

(1.)  Letting  of  things, — 

(a.)  Bail  a  loyer^  being  the  letting  of 

houses ; 
(b.)  Bail  a  Jerme,  being  the  letting  of 
lands ; 
(2.)  Letting  of  labour, — 

(a.)  Layer^  being  the  letting  of  per- 
sonal service ; 
(6.)  Bail  a  cheptelj  being  the  letting  of 
animals. 

L07ZB :  See  title  Louaos. 

LUKACY  is  the  common  legal  designation 
of  insanity,  or  the  state  of  being  non 
compos  mentis.  The  law  takes  notice  of 
three  degrees  of  lunacy  :  (1)  Lunacy  which 
exempteth  in  crime;  (2)  Lunacy  which 
excuseth  in  contract ;  and  (3)  Lunacy 
which  placeth  the  party  and  his  property 
under  the  protection  of  the  Crown. 

Criminal  lunacy  may  be  either  total  or 
partial.  And  if  total,  than  either  natural 
(dementia  naturalist  in  which  case  it  is 
termed  idiocy ^  or  accidental  (dementia  acci- 
dentalis),  which  may  be  either  permanent 
or  intermittent  (i.e.,  accompanied  with 
**  lucid  intervals  ")  or  wilfully  brought  on 
by  the  party  himself  (dementia  affectata\ 
e.g.t  in  the  case  of  drunkenness  (see  that 
title).  If  the  lunacy  be  partial,  then  the 
criminal  definition  of  it  is  that  given  in 
B.  V.  M'Naghten  (10  01.  &  F.  200),  where 
the  judges  advised  the  House  of  Lords  to 
this  effect,  that  notwithstanding  the  party 
did  the  act  complained  of  ^ith  a  view, 
under  the  influence  of  insane  delusion,  of 
redressing  or  avenging  some  supposed 
grievance  or  injury,  or  of  producing  some 
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public  benefit,  he  was  nevertheless  punish- 
able according  to  the  nature  of  the  crime 
committed,  if  he  knew,  at  the  time  of 
committing  sur>h  crime,  that  he  was  acting 
contrary  to  law. 

With  reference  to  contract  law  the  rule 
is,  that  a  lunatic  is  liable  for  necessaries, 
and  generally  also  on  contracts  executed  of 
which  he  has  had  the  advantage,  notwith- 
standing: they  may  not  be  for  necessaries 
at  all  (MoUon  v.  CamrouXy  4  Ex  17); 
but  that  on  all  other  contracts  he  ia  not 
liable  at  all,  not  even  although  at  the  time 
of  contracting  he  betrayed  no  signs  of 
lunacy,  and  the  other  contracting  party  was 
Ignorant  thereof. 

With  reference  to  the  Chancellor  and 
Lords  Justices'  jurisdiction  in  lunacy,  this 
jurisdiction  extends  generally  to  persons 
not  capable  of  managing  their  own  affairs, 
and  therefore  are  properly  deemed  of  un- 
sound mind,  non  compos  mentis.  This 
jurisdiction  is  now  most  commonly  exer- 
cised under  the  Lunacy  Regulation  Act. 
185H  (16  &  17  Vict.  c.  70),  or  where  the 
property  is  of  small  amount,  under  the 
Lunacy  Regulation  Act,  1862  (25  &  26 
Vict.  c.  86). 


M. 

ICAOHA  CHABTA.  The  great  charter 
of  English  liberty  granted  by,  or  rather 
extorted  from,  King  John,  and  afterwards, 
with  some  alterations,  confirmed  in  Parlia- 
ment by  Henry  III.  and  Edward  I.  It  was 
called  Magna  Charta  on  account  of  its 
great  importance,  and  partly  in  contra- 
distinction to  another  charter  (Ckirta  de 
Foresta),  which  was  granted  about  the  same 
time.  The  provisions  of  this  charter  ex- 
tend not  only  to  the  administration  of 
justice  (regulating  the  various  jurisdic- 
tions, temporal  and  ecclesiastical),  but  also 
to  the  personal  liberty  of  the  subject,  the 
limits  of  taxation  of  his  property,  the  rights 
of  foreign  merchants  within  tne  realm,  as 
well  during  petice  as  in  times  of  war,  and 
also  the  liberties  and  privileges  of  the 
church.  It  contains  also  numerous  pro- 
visions of  a  purely  temporary  nature,  in- 
tended to  remedy  the  prevailing  abuses  of 
the  times. 

UAIDEK  ASSIZE.  When,  at  the  assizes, 
no  person  has  been  condemned  to  die  it  is 
termed  a  '*  maiden  assize.'* 

XAIDEK  SEHTB.  A  fine  paid  by  the 
tenants  of  some  manors  to  the  lord  for  a 
licence  to  marry  a  daughter.    Cowel. 

MAIHEM,  or  MATHEM.  The  violently 
depriving  another  of  the  use  of  such  of  his 
members  as  may  render  him  the  less  able. 
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MAIEEM,  or  MATHEM  -continued. 

in  fi^htin^.  either  to  defend  himself,  or  to 
annoy  his  advertiary :  e.g.,  the  cutting  off, 
or  disabling,  or  weakening  a  uian*8  hand 
or  finger,  striking  out  his  eye  or  foretooth, 
or  depriving  him  of  those  parts  the  loss  of 
which  in  all  animals  abates  their  courage, 
are  considered  as  mayhems :  hence,  to  do 
a  person  such  an  external  injury  as  merely 
detiacts  from  his  personal  appearance  is 
not  considered  as  mayhem,  because  it  does 
not  weaken  him,  but  only  dififigures  him. 
1  Hawk.  c.  44. 

KAIHFBISE  (from  the  Fr.  main,  hand, 
and  prendre^  to  take).  One  of  the  means 
of  remedying  the  injury  of  false  imprison- 
ment was  by  a  writ  called  a  writ  of  main- 
prise, directed  to  the  sheriff  (either  gener- 
ally, when  any  man  was  imprisoned  for  a 
bailable  offence,  and  bail  had  been  refused : 
or  specially,  when  the  offence  or  cause  of 
commitment  was  not  properly  bailable 
below),  commanding  him  to  take  sureties 
for  the  prisoner's  appearance,  usually 
called  mainpernors,  and  to  set  him  at 
large.  Maitjpernors  differ  from  bail,  in 
that  a  man's  bail  may  imprison  or  surren- 
der him  up  before  the  stipulated  day  of 
appearance;  whereas  mainpernors  can  do 
neither,  but  are  simply  surt-ties  for  his 
appearance  at  the  day ;  bail  are  only 
sureties  that  the  party  be  answerable  for 
the  special  matter  for  which  they  stipu- 
late; mainpernors  are  bound  to  produce 
him  to  answer  all  charges  whatsoever. 
The  word  mainprise  is  used  in  various 
ways ;  thus  when  a  man  is  committed  to 
those  who  undertake  he  shall  appear  at  the 
appointed  day  (t.e.,  to  his  mainpernors), 
he  is  said  "  to  be  let  to  mainprise ; "  and  a 
man  who  may  be  so  maiuprised  or  delivered 
to  mainpernors  is  said  to  be  mainpernable. 
Where  an  offence  was  not  bailable,  the 
justices  were  frequently,  by  Act  of  Par- 
liament, directed  *'  to  commit  such  offender 
or  offenders  to  the  common  gaol  of  the 
county,  there  to  remain  without  bail  or 
mainprise."  43  Eliz.  c.  2,  s.  4 ;  Dyer,  272 
(31) ;  4  Inst.  179. 

See  al»o  title  Bail. 

MAUN  T JUT AHCX.  This  word  has  various 
senses. 

(1.)  It  designates  an  offence  bearing 
a  near  relation  to  barratry,  and  which 
consists  in  officiously  intermeddling  in 
a  suit  that  in  no  way  belongs  to  one,  as  bv 
maintaining  or  assisting  either  party  witn 
money,  or  otherwise  taking  great  pains  to 
assist  the  plaintiff  or  defendant  in  the 
suit,  although  having  nothing  to  do  with 
it.  Let  Terme$  de  la  Ley ;  Findon  v.  Par- 
ker, 11  M.  &  W.  675. 

(2.)  In  another  sense,  it  denotes  the  pro- 
vision made,  either  by.  deed  or  will,  or  by 
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order  of  the  Court  of  Chancery,  for  the 
support  and  bringing  up  of  children  during 
their  minorities.  The  Court  is  now  able, 
in  a  proper  case,  to  make  the  requisite 
ordJdT  on  summons,  without  bill  filed. 
€ee  title  Infakts. 

ICALA  IK  8S  (evils  in  ihenuelves). 
All  things  whif^h  are  evil  in  themselves 
are  so  teimed,  in  contradistinction  to  those 
things  which  are  not  evil  in  themselves, 
but  are  onlv  forbidden  by  the  laws,  and 
which  are  therefore  called  nuda  prohtbita, 
or  forbidden  evils,  and  sometimes  mala 
quia  prohihita,  to  indicate  that  they  are 
evils  by  reason  of  the  prohibition  only. 

HALA  FBOHIBITA :  iS^  title  Mala  in  se. 

MALICE  (malitia).  In  its  legal  sense, 
this  word  does  not  simply  mean  ill-will 
against  a  person  :  but  signifies  a  wrongful 
act,  done  intentionally,  witliout  just  cauhc 
or  excuse.  Thus,  if  I  intentionally  and 
without  just  cause  or  excuse  gave  a  perfect 
stranger  a  blow  likely  to  produce  death,  I 
should,  in  legal  contemplation,  do  it  of 
malice,  because  I  did  it  intentionally,  and 
without  just  cause  or  excuse.  So,  if  I 
maim  cattle,  even  without  knowing  whose 
they  are,  I  should,  in  legal  construction, 
do  it  of  malice,  because  it  would  be  a 
wrongful  act,  and  be  done  intentionally, 
without  cause  or  excuse.  See  per  Bayley, 
J.,  in  Bromage  v.  FroBter,  4  B.  &  C.  255. 
Malice  is  regarded  under  the  following 
varieties  of  aspect : — 

(1.)  Malice  in  Law, — being  that  species 
of  it  which  is  described  above ;  and 

(2.)  Malice  in  Fact,  which  again  pre- 
sents two  sub-varieties,  viz. : — 
(a.)  Personal  malice,  t.e.,  spite,  against 
some  particular  individual ;  and 
(&.)  Malice  against   the   world    gene- 
rally, without  reference  to  any 
particular  individual,  e.f]r.,  where 
a   person    throws    a    bottle    of 
vitriol  over  a  wall  into  the  publio 
street  or  highway,  not  knowing 
or  caring  who  is  passing  in  the 
street  or  on  the  highway  at  the 
time. 

MALICE  FBEFENSE  (from  the  Latin 
malitia,  malice,  and  the  Fr.  penaer,  to 
think,  and  pre,  beforehand.)  Malice  aforo- 
thought,  t.e.,  deliberate,  predetermined 
malice.    2  Roll.  Bep.  461. 

MAUCIOinS  PSOBECUnOH.  A  person 
who  has  been  unjustly  prosecuted  for  any 
crime,  or  who  has  canselessly  been  made 
a  bankrupt,  may  bring  an  action  for  a 
malicious  prosecution  against  the  prose- 
cutor or  the  petitioner  as  the  case  may  be ; 
but  for  the  success  of  his  action,  he  mu&t 
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prove  two  thingB :— (1.)  The  fact  of  malice  ; 
and.  (2.)  The  absence  of  uU  reeaonable  or 
probable  cause  for  the  defendant's  conduct. 
The  action  for  a  malicioas  arrest  stands  on 
the  like  footing,  but  can  hardly  occur  at 
the  present  day,  imprisonment  as  well  on 
mesne  as  on  final  prooess  having  been 
abolished. 

XAHSAXVa      This  is  cither  (1)  the 
prerogative   writ   so   called,  or  (2)   the 
ordinary  writ  of  injunction.    The  preroga- 
tive mandamus  is  a  writ  which  issues  in 
the  king's  name  out  of  the  Court  of  King's 
Bench,  commanding   the  completion    or 
restitution  of  some  right.    The  power  of 
issuing  writs  of  mavdamut  is  one  of  the 
highest  and  most  important  branches  of 
the  jurisdiction  of  the  Court  of  King's 
Bencn,  and  in  general  belongs  exclusively 
to  that  Court ;  and  it  may  l^  compared  to 
a  bill  in  Equity  for  a  specific  performance. 
It  is  used  principally  for  public  purposes, 
and  to  enforce  tue  performance  of  public 
rights  or  duties.    A  writ  of  manaamua, 
however,  does  operate  in  affording  specific 
relief^  and  enforcing  some  private  i^bts 
when  they  are  withheld  bv  a  public  officer, 
and  though  principally  for  tne  admission 
or  restitution  to  a  public  office,  yet  it  ex- 
tends to  other  rights  of  the  person  or  pro- 
perty.    A    mandamus   is   not   geueially 
granted  by  the  Court,  excepting  when  the 
party  applying  for  it  has  no  other  specific 
remedy.    It  issues  to  compel  a  removed 
clerk  to  deliver  up  books  of  a  public  corpo- 
rate company,  to  compel  overseers  to  deliver 
np  parisn  TOoks  to  their  successors;    to 
compel  a  lord  and  steward  of  a  copyhold 
manor  to  admit  the  tenant ;  it  also  issues  to 
inferior  Courts  and  judges  thereof,  and  juB- 
tices  of  the  peace  and  other  public  function- 
aries, to  oompel  them  to  proceed  according 
to  their  respective  duties.    There  was  also 
a  tnandamtM  formerly  much  in  use  which 
Issued  to  the  escheator  for  the  finding  of  an 
office  after  tiie  death  of  one  who  had  died 
the  king's  tenant,  and  was  the  same  as  the 
writ  o#  d»0fii  datuit  extremum^  excepting 
that  the  diem  dauiU  exiremum  went  out 
within  a  year  after  the  death,  whereas  the 
mandamtu  did  not  go  out  till  after  the 
year,  and  when  no  diem  daueit  extr&mum 
had  previously  been  sued  out,  or  had  been 
sued  out  to  no  effect.    1  Chitt.  Gen.  Pract. 
of  the  Law ;  Le$  7krme$  de  la  Ley ;  C.  L. 
P.  Act,  1864,  SB.  75-77. 

The  ordinary  mandamme  is  to  all  intents 
and  purposes  an  injunction  (see  that  title), 
and  issues  under  the  provisions  of  the  C. 
L.  P.  Act,  1854  (ss.  68-74)  to  compel  the 
defendant  in  an  action  to  perform  any  duty, 
being  of  a  public  character,  in  which  the 
plaintiff  has  an  interest. 


XAHBAT.    In  French  Law  is  the  man- 
datum  of  Roman,  and  the  Qraiuitoua  hailr 
ment  of  English  Law. 
See  title  Bailmsnt. 

XANDAn  (fnandatunC).  A  contract 
b^  which  one  employs  another  to  act  for 
him  in  the  management  of  his  affairs,  or 
in  some  particular  department  of  them, 
of  which  employment  the  person  accepts 
and  agrees  to  act  He  who  so  gives  the 
employment  is  called  the  mandator,  and  he 
who  accepts  it  the  mandaiariue.  The 
word  was  also  sometimes  used  to  signify  a 
judicial  command  of  the  king  or  any  of 
his  justices  to  have  an^hing  done  for  the 
benefit  and  dispatch  of  justice,  and  appears 
to  have  been  somewhat  analogous  to  the 
writ  of  mandamus.    Cowel. 

XAnrSB  ASD  nSX  (3fodo  et  forma.) 
Formal  words  introduced  at  the  conclusion 
of  a  traverse;  and  their  object  is  to  put 
the  party  whose  pleading  is  traversed,  not 
only  to  the  proof  that  tne  matter  of  fact 
denied  is  in  its  general  effect  true  as 
alleged,  but  also  that  the  manner  and  form 
in  which  the  fact  or  facts  are  set  fortii  are 
also  capable  of  proof.  Thus  in  an  action 
of  assumpsit,  where  the  plaintiff  sets  out  an 
agreement  in  his  declaration,  as  the  founda- 
tion of  the  defendant's  promise,  and  the 
defendant  pleads  generally  that  he  did  not 
promise  in  manner  and  form  as  alleged,  he 
may,  under  the  issue  so  raised,  take  advan- 
tage of  any  material  variance  between  the 
contract  so  set  out  and  that  which,  upon 
the  trial,  is  proved  to  have  been  the  actual 
contract  between  the  parties,  It  may  be 
as  well,  however,  to  remark,  that  when  a 
traverse  is  pointed  to  one  amongst  several 
independent  allegations,  it  simply  puts  in 
issue  the  substance  of  that  allegation  not- 
wiihstanding  the  words  modo  et  forma. 
So  in  the  common  action  of  debt  for  goods 
sold  and  delivered,  when  the  defendant 
pleads  that  he  never  was  indebted  in 
manner  and  form  as  alleged,  this  traverse 
does  not  put  in  issue  the  formal  accuracy 
of  the  plaintiffs  statement,  but  the  very 
substance  of  the  plaintiffs  declaration,  viz., 
whether  or  not  the  defendant  was  ever 
indebted  to  the  plaintiff  in  respect  of  the 
cause  of  action  alleged.  See  Steph.  PI. 
214,  215,  4th  ed. ;  Neale  &  M'Kenzie,  2  Cr. 
M.  &  R.  67 ;  1  Ch.  PI.  518. 

XAVOB  (ynanerium.)  A  manor  seems 
to  have  been  a  district  of  ground  held  by 
great  personages.  It  is  compounded  of 
various  things,  as  of  a  mansion-house, 
arable  land,  pasture,  meadow,  wood,  rent, 
advowson,  court  baron,  and  such  like.  A 
manor,  to  be  such,  must  have  continued 
from  time  immemorial ;  for  at  the  present 
day,  or   since  the   stat.  Quia   Emptoree 
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(18  Edw.  1,  c.  1),  a  muDor  cannot  be  made, 
because  the  process  of  subinfeudation  hus 
been  abolished,  and  a  Court  Baron  cannot 
now  be  made,  and  a  manor  cannot  exist 
without  a  Court  Baron, and  suitors  and  free- 
holders to  the  amount  of  two  at  the  least ; 
for  if  all  the  freeholds  except  one  escheat 
to  the  lord,  or  if  he  purchase  all  except  one, 
his]  manor  is  at  once  gone  and  dead.  A 
manor  by  reputation,  however,  but  which 
has  ceased  to  be  a  legal  manor,  by  defect  of 
suitors  to  the  Court,  may  yet  retain  some 
of  its  privileges,  as  a  preserve  for  game, 
and  the  lord  may  still  appoint  a  game- 
keeper thereto.  Les  Termet  de  la  Ley; 
Watkins  on  Copyholds. 

With  reference  to  the  legal  content  of 
the  word  manor,  it  seems  tiiat  without  the 
addition  of  the  word  **  appurtenances,"  it 
will  pass  the  following  properties,  viz  : — 

(1.)  The  demesnes,  i.e.,  the  lands  of 
which  the  lord  is  seized  within 
the  manor  ;* 

(2.)  The  freehold  of  all  the  lands  held 
by  copyhold  or  other  customary 
tenants ; 

(3.)  The  wastes; 

(4.)  Fealty,  suit  of  Court,  rents,  and 
generally  all  the  services ; 

(5.)  Courts  Baron  with  fines  and  perqui- 
sites annexed  thereto ; 

(6.)  Courts  Leet,  with  tiie  like  finea  and 
perquisites ; 

(7.)  Franchises:  and 

(8.)  Advowsons  appendant. 

Many  manors  which  have  been  destroyed 
are  still  reputed  manors,  and  will  pass  in 
a  deed  by  the  description  of  manor. 

ICAHBLAUGHTEa.  Is  a  criminal  of- 
fence ;  it  IB  defined  a3  homicide  felonious, 
but  without  premeditation;  and  it  may 
be  either  (a)  involuntary,  as  where  a  man 
doing  an  unlawful  act  not  amounting  to 
felony  by  accident  kiils  another,  or  where 
by  culpable  neglect  of  duty  he  occasions 
another's  death ;  or  (6)  voluntary,  as  when 
upon  a  sudden  quarrel,  two  persons  fight, 
and  one  of  them  kills  the  other,  or  where  a 
man  greatly  provokes  another  by  some 
personal  violence  and  the  other  immedi- 
ately kills  him. 

MAinTllIBSIOH  (manumiseio).  The 
making  a  bondman  free,  which  in  the 
feodal  ages  was  a  frequent  occurrence. 
MannmJHsion  was  either  express  or  im- 
plied. Manumission  express  was  done  by 
the  lord  granting  to  his  villein  a  deed  of 
enfranchisement.     Manumission  implied, 


*  But  demesnei  previously  granted  in  fee  do  not, 
on  a  repurchaae  of  them  by  the  lord,  become  port  of 
the  manor  again,  as  tbev  would  do  upon  an  escheat, 
DOashervit  r,  Ddacheroit,  11  H.  L.  C.  62. 
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was  done  by  the  lord  entering  into  an 
obligation  with  his  villein  to  pay  him 
mone^  at  a  certain  day,  or  granting  him  an 
annuity,  or  leasing  lands  to  him  by  deed 
for  a  term  of  years,  or  doing  any  other 
similar  act  which  would  imply  that  he 
treated  with  his  villein  upon  the  footing 
of  a  freeman  (Les  Termes  de  le  Ley).  Simi- 
lar modes  of  dealing  with  a  tervug  had  in 
Boman  Law  the  like  effect  of  an  implied 
manumission ;  and  in  particular  the  mere 
ciroumstance  of  the  master  describing  his 
slave  in  a  written  document  as  his  son 
(JUius)  had  the  effect  of  rendering  hfm  a 
freeman,  although  not  a  son.  Just.  Inst. 
L  II,  12. 

MASITAGnni.  Was  the  wife's  portion 
in  English  Law  and  the  dos  of  Koman 
Law,  and  is  to  be  distinguished  from 
matrimonium^  which  was  land  inherited 
from  one's  mother.  It  also  signified  the 
power  which  the  lord  or  guardian  in 
chivalry  had  of  disposing  of  his  infant  ward 
in  matrimony.  It  is  also  said  to  have 
been  that  profit  which  might  accrue  to 
the  lord  by  the  marriage  of  one  under 
age  who  held  his  lands  of  him  by  knight 
service.    Cowel. 

XABXSI.  In  its  legal  signification 
may  be  defined  to  be  the  liberty  or  pri- 
vilege by  which  a  town  or  lord  is  enabled 
to  keep  a  market  (Old  Nat.  Brev.  149. 
See  also  title  Frakchisb).  The  Market 
and  Fairs  Clauses  Act  (10  k  11  Yiot 
c.  114)  consolidates  in  one  Act  the  pro- 
visions usually  contained  in  special  Acts 
for  constructing  and  regulating  fiiirs  and 
markets;  and  under  the  stat.  31  &  32 
Vict.  o.  51,  the  usual  days  for  holding 
fairs,  if  inconvenient,  may  on  representi^ 
tion  to  the  Home  Secretary  be  altered,  a 
notice  of  the  alteration  being  published  in 
the  Oazette.  The  fairs  of  the  metropo- 
lis are  rogulatod  by  the  stats.  2  &  8  Vict, 
c.  47,  and  31  &  32  Vict,  c.  106.  No  one 
may  place  a  stall  in  a  market  without  leave 
from  the  owner  of  the  soil  (Northampton 
(Mayor)  v.  Ward,  1  WUs.  107),  and  tres- 
pass will  lie  for  so  doing.  Norwich  (Mayor) 
V.  Swan,  2  W.  Bl.  1116. 
See  also  next  title. 

XABXSI  OVXBT  (apen  markety 
Selling  goods  in  market  overt  means 
selling  them  in  an  open  market,  as  opposed 
to  selling  them  privately  or  in  a  covert 
place ;  fhe  former  kind  of  sale  effects  a 
change  in  the  property  of  the  things  so 
sold,  even  as  against  the  true  owner,  e.g., 
in  the  case  of  stolen  goods ;  but  a  sale  out 
of  market  overt  does  not.  In  the  country, 
the  market-place  or  spot  of  ground  set 
apart  by  custom  for  the  sale  of  goods  and 
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wares,  &c^  is,  in  geDerul,  -the  only  market 
overt.  In  London,  however,  a  sale  in  an 
open  shop  of  proper  goods,  is  equivalent  to 
a  sale  in  market  overt;  for  every  day, 
except  Sunday,  is  a  market  there.  So  it 
would  appear  is  the  case  in  Bristol,  or 
elsewhere,  when  warranted  by  custom. 
Dub.  Mo.  625 ;  5  Co.  83  c:  cited  in  Ck>m. 
Dig.  tit.  Market  (E).  And  see  generally 
the  Gate  of  Market  Overt,  Tud.  L.  C.  Mer. 
Law,  713. 

XABXBXAH.  A  deponent  in  an  affida- 
vit who  cannot  write  his  name,  but  makes 
his  mark  or  cross  instead,  is  so  termed 
(2  Q.  B.  520,  n.  (o) ;  4  Dowl.  P,  C.  765). 
The  proof  of  such  a  signature  by  com- 
parison of  handwriting  is  excluded,  a  mark 
not  presenting  sufficient  data  of  comparison. 

MABQUl  AND  BXFBI8AL,  LXTTEB8 

OF.  These  words  *'  marque  and  reprisal," 
are  frequently  used  as  synonymous ;  but 
taken  in  their  strict  etymological  sense, 
the  latter  «ignifies  a  taking  in  return ;  the 
former,  the  passing  the  frontiers  (marches) 
in  order  to  such[tc3dng.  Letters  of  marque 
and  reprisal  are  grantable  by  the  law  of 
nations,  whenever  the  subjects  of  one  state 
are  oppressed  and  injured  by  those  of  an- 
other, and  justice  is  denied  by  that  state  to 
which  the  oppressor  belongs ;  and  the  party 
to  whom  these  letters  are  granted  may  then 
seize  the  bodies  or  the  goods  of  the  subjects 
of  the  state  to  which  the  ofiender  belongs, 
until  satisfaction  be  noade,  wherever  they 
happen  to  be  found.  Reprisals  are  to  be 
granted  only  in  case  of  a  clear  and  open 
denial  of  justice.  They  are  regulated  in 
England  by  the  stat  4  Hen.  5,  c.  7.  They 
are  of  course  granted  only  in  times  of  peace, 
and  for  a  cause  which  is  not  sufficient  to 
provoke  an  actual  war  between  the  two 
countries.  But  at  the  present  day,  in  con- 
sequence partly  of  treaties  and  parti  v  of 
the  practice  of  nations,  the  making  of  re- 
prisals is  confined  to  the  seizure  of  com- 
mercial property  on  the  high  seas,  by 
public  cruisers,  or  by  private  cruisers 
specially  authorized  thereto. 
See  edso  title  Pbivateebino. 

XAREIAOE.  The  law  of  marriage  de- 
pends partly  on  statute  and  peurtly  on  the 
Common  Law.  The  most  important  statute 
upon  the  subject  was  the  26  Geo.  2,  c.  33 
(Lord  Hardwicke's  Act),  by  which  the 
publication  of  banns,  and  the  solemnization 
in  one  of  the  churches  where  thev  had  been 
published,  were  required ;  and  that  statute 
also  enacted  that  two  witnesses  besides  the 
minister  should  be  present,  and  that  the 
register  should  be  signed  by  the  minister, 
pe^ieSy  and  witnesses.  This  statute,  re- 
ferring only  to  the  foxmalities  of  the  mar- 
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riage,  was  strictly  territorial  or  Icxsal  (jBee 
title  Lex  Loci  Actus),  whence  Gretna 
Green  marriages  were  valid  {Brook  v. 
Brook,  9  H.  L.  C.  103).  The  stat  3  Geo. 
4,  c.  75,  declared  marriages  of  infants  by 
licence,  without  consent,  valid.  The  stet. 
6  Geo.  4,  0.  92,  and  other  subsequent 
statutes,  provide  for  the  validity  of  mar- 
riages celebrated  in  churches  and  chapels 
in  which  banns  have  not  been  usually  pub- 
lished. And  under  other  statutes,  com- 
mencing with  the  stat.  6  &  7  Will  4,  c. 
85,  marriages  by  or  without  licences  may 
be  solemnised  by  virtue  of  the  superin- 
tendent registrar's  certificate. 

By  the  Common  Law  of  England  the 
requisites  to  the  validity  of  marriage,  are 
the  following : — 
(1.)  The  presence  of  a  priest  in   holy 
orders  {Catherwood  v.  Caelon,  13 
M.  &  W.  261 ;  Beg,  v.  MiUis,  10 
CI.  &  F.  531) ; 
(2.)  The  presence  of  witnesses  (Beamish 
V.  Beamishy  9  H.  L.  C.  274),  or 
at  least  of  one  witness  (Wing  v. 
Taylor,  2  8.  &  T.  278); 
(3.)  The  consent  of  the  parties  (Harrod 

V.  Harrod,  1  K.  &  J.  4) ; 
(4.)  The  formaUties  of  marriage  as  d^ 
fined  i>y  the  lex  loci  actus  must  be 
observed  (Brook  v.  Brook,  9  H.  L. 
C.  193) ; 
(5.)  The  essentials  of  marriage,  as  de- 
fined by  the  lex  domiciUi,    in- 
cluding therein  all  questions  of 
personal  capacity  or  incapacity, 
must  be  observed  (Brook  v.  Brooky 
supra) ; 
(6.)  The  parties  must  not  be  within  the 
prohibited  degrees  of  consangui- 
nity or  of  affinity ;   and  for  that 
purpose  illegitimate  relationship 
counts;  but 
(7.)  The  consent  of  the  parents  is  not 
necessary  (Rex  v.  Bimiingham, 
2  M.  &  B.  230> 
Bee  also  title  Husband  and  Wife. 

XABSIAGE,    BREACH    07    FB0MI8S 

07.  The  promise,  to  support  an  action, 
must  have  been  made  to  the  plaintiff  (Cbb 
V.  (httingham,  8  C.  &  P.  75.)  Moreover,  it 
must  appear  not  only  that  the  defendant 
propos^  or  even  promised  to  marry  the 
plaintiff,  but  also  that  she  promised  to 
marry  him;  for  in  this  as  u  all  other 
cases  of  contract  mutuality  is  an  essential 
requisite  (see  title  Contbaot)  (VeneaU  v. 
Veness,  4  P.  &  F.  344).  The  C.  L.  P. 
Act,  1852,  Sch.  B,  provides  simple  counts 
for  this  action,  suitHble  to  the  circum- 
stances of  the  generality  of  cases.  With 
reference  to  the  evidence  of  the  promise, 
the  parties  themselves,  although  formerly 
incompetent  as  witnesses  (14  &  15  Viet.  c. 
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99,  B.  4),  were  made  oompcteDt  by  the 
Btat  32  &  33  Vict.  c.  68.  Various  defences 
may  bo  mised  to  the  action,  e.g.,  (1.)  Ge- 
nentl  bodily  infirmity  arising  subsequently 
to  the  contract  {Atchinton  v.  Baker, 
Peake's  Add.  Ca.  103),  not  being,  temble, 
mere  infirmity  arising  from  disense  (Hall 
V.  Wright,  El.  Bl.  &  El.  746) :  (2.)  Prior 
unchastity  of  the  female,  not  discoyered 
until  after  the  contract  (  Wharton  y.  LeioiSy 
1  C.  &  P.  52a);  ,and  (3.)  Mutual  releases 
Davis  V.  Bomford,  6  H.  &  N.  245. 

XABBIAGS  8ETTLSMXRTB.  These 
are  settlements  made  on  marriage,  either 
by  the  parties  themselyes  to  the  marriage 
contract  or  one  of  them,  or  by  some  parent 
or  other  relation  of  the  parties,  or  of  one  of 
them  on  their  behalf.  Such  settlements  if 
made  before  marriage  are  called  ante-nup- 
tial, if  made  after  the  marriage,  are  called 
post-nuptial :  and  there  is  this  broad  dis- 
tinction between  ante-nuptial  and  post- 
nuptial settlements,  that  the  former  are 
equiyalent  to  purchases  for  yalue,  while 
the  latter  are  considered  as  yoluntary  oon- 
yeyances  only,  and  the  respective  natural 
ef^ts  of  that  distinction  attach  to  the 
respectiye  settlements.  Odnscquently,  an 
ante-nuptial  settlement  receives  the  like 
favour  m  Equity  and  also  at  Law  which  a 
purchase  for  value  receives,  wliile  a  post- 
nuptial settlement  is  subject  to  the  like 
liabiUties  to  be  defeated  both  in  Equity 
and  at  Law  which  every  voluntary  settle- 
ment is  subject  to  (see  titles  Voluntabt 
Bbttlxhkntb  ;  Valvb,  Pcbchasb  for). 
Two  rules,  however,  have  been  established, 
which  partially  favour  post-nuptial  settle- 
ments above  purely  yoluntary  settlements, 
namely : — 

(1.)  If  the  slightest  addition  of  value, 
not  notoriously  colourable,  is  added  to  the 
meritorious  consideration  of  blood  or  natu- 
ral ejection,  which  already  underlies  the 
aettlement,  then  the  poet-nuptial  settle- 
ment 18  taken  out  of  the  category  of 
ydontarv  settlements  altogether,  and  is 
placed  m  the  category  of  feettlements  for 
Talue,  with  all  the  corresponding  incidents 
of  advantage  attaching  to  the  latter  (Hei^ 
Uon  V.  Negw,  16  Beav.  594) ;  and 

(2.)  If  the  post-nuptial  settlement  has 
been  preceded  by  marriage  articles  entered 
into  previously  to  the  marriage,  then  the 
post-nuptial  settlement  relates  back  to  the 
date  of  the  articles,  and  becomes  practi- 
cally ante-nuptial,  or  equivalent  to  a  settle- 
ment for  value;  and  it  does  not  matter 
whether  the  articles  are  in  writing  or  rest 
in  parol  merely  (Dunda$  v.  Dutenst  2  Cox, 
235 ;  Wardm  v.  Jones,  2  De  G.  &  J.,  76) ; 
the  subsequent  settlement  in  writing  sup- 
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plying  in  the  latter  case,  before  any  action 
nas  arisen,  the  orig:inal  defect  of  writing?. 
Bailey  v.  Stceeting,  9  C.B.  (N.8.)843;  Bill 
V.  Bament,  9  M.  &  W.  40. 

Alao,  by  the  Bankruptcy  Act,  1869  (32 
&  33  Vict.  c.  71),  s.  91.  the  following  pro- 
visiona  have  been  made  with  reference  to 
post  nuptial  settlements  by  traders: — 

I.  With  reference  to  the  husband's  pro- 
perty in  his  own  right, — 

(1.)  Any  poetTUuptial  settlement  made 
within  two  years  of  the  subsequent  bank- 
ruptcy of  the  trader  is  ipso  faeio  void  upon 
the  bankruptcy ;  and 

(2  )  Any  post-nuptial  settlement  made 
within  ten  years  of  the  subsequent  bank- 
ruptcy of  the  trader,  and  outside  of  the 
first  two  years  thereof,  is  also  void  upon 
the  bankruptcy,  until  proof  of  honafidet. 

II.  With  reference  to  the  husband  s 
property  in  right  of  his  wife, — 

(3.)  Any  ]^)st-nuptial  settlement  by  a 
trader  on  his  wife  and  children  is  good, 
notwithstanding  the  bankruptcy,  if  the 
property  have  accrued  during  tne  coverture. 
Also,  by  the  same  Act,  and  the  same 
section  thereof,  it  is  provided,  that,  with 
reference  to  covenants  and  contracts  made 
before  marriage  by  a  trader  to  settle  future 
property,  yet  to  acquire,  all  such  cove- 
nants and  contracts  snail  be  void  upon  the 
trader's  bankruptcy,  unless  prior  to  such 
bankruptcy  the  property  referr<'d  to  has 
been  both  acquired  and  settled  pursuant  to 
the  covenant  or  contract.  Ex  parte  Bishop^ 
In  re  Tdnnies,  W.  N.  1873,  pp.  81, 125. 

Assuming  that    a  marriage-settlement 
is  ante-nuptial,  or  (although  post-nuptial,) 
is  for  any  one  or  more  of  tne  foregoing 
reasons,    valid,    the    following   question 
arises  upon  it,  namely,  what  is  the  extent 
of  the  marriage  consideration.    The  gene- 
ral rule  is,  that  the  consideration  of  mar- 
riage   supports  only    limitations    to    the 
intended  nusband  and  wife  and  the  ex- 
pected issue,  and  not  limitations  to  any 
other  persons  (Johnson  v.  Legard,  6  M.  ft  a. 
60) ;  but  to  this  rule  there  are  two  excep- 
tions, namely, — 
(a.)  Settlements  made  previously  to  and 
in  contemplation  of  a  second  mar- 
riage, upon  ^he  issue  of  a  former 
marriage  (Clarke  v.  Wright,  6  H. 
ft  N.  849);  and 
(b.)  Settlements  made  previously  to,  and 
in  contemplation  of,  a  first  mar- 
riage upon  the  issue  of  either  of 
the  marrying  parties  by  a  future 
marriage.    Jenkins  v.  ^fluntts,  1 
Lev.    150;     Clayton   v.    Wilton^ 
3  Mad.  302. 
There  is  also,  speaking  with  a  rough 
accuracy  only,  a  thira  exception,  namely, — 
(e.)  Settlements  made  upon  collaterahi, 
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if  there  is  any  person  purchasing 
on  their  behalf;  but  tne  validity 
of  such  limitations  to  collaterals 
clearly  depends  upon  the  money 
consiaeration  and  not  on  the  mar- 
riage consideration  alone.   Heap 
▼.  Tonge,  9  Hare,  90. 
The  peculiarity  which  attaches  to  mar- 
riage as  a  consideration  is  this,  that,  unlike 
other  considerations,  when  the  marriage 
consideration  has   once   had   effect,  the 
parties  cannot  be  remitted  to  their  origi- 
nal positions,  the  consideration  not  sul- 
mitting,  like  a  money  sum,  of  being  repaid 
or  returned.    The  law  regards  the  consi- 
deration of  marriiige  in  a  sacred  light. 
Where,  therefore,  the  sacredness  of  marriage 
is  made  a  mere  pretext  for  committing  a 
fraud,  as  where  a  trader  who  has  been 
already  liyiug    in    concubinage    with   a 
woman  marries  her  on  the  eve  of  his  bank- 
ruptcy, and  previously  to  such  marriage 
settl^  all  or  a  material  part  of  his  property 
on  her,  and  his  expect^  issue  by  her,  the 
marriage  consideration  being  clearly  ficti- 
tious will  be  disregarded  by  the  Court,  and 
the  settlement,  although  it  is  ante-nuptiiil, 
will  be  set  aside  upon  the  trader's  oank- 
ruptcy,  or  as  against  his  creditors  (Cclum' 
bine  y.  Fmhall,  1  Sin.  &  Giff.  228 ;  Buhner 
y.  Hunter,  L.  R.  8  Eq.  46),  the  wife  being 
in  such  cases  presumed  to  have  notice  of 
the  husband's  embarrassment.— a  presump- 
tion which  perhaps,  would  hardly  be  re- 
buttable by  evidence. 

MAIlSKATi.  There  are,  or  used  to  be, 
several  officers  of  this  name,  but  those 
which  are  more  particularly  connected  with 
law  are,  (1.)  The  marshal  of  the  king's 
house  or  kniglit  marshal,  whose  special 
authority  is  in  the  king's  palace,  to  hear 
and  determine  all  pleas  of  the  Grown,  and 
to  puniiih  all  faults  committed  within  the 
verge,  and  to  hear  and  judge  of  suits  be- 
tween those  of  the  king's  household; 
(2.)  The  Marshal  of  the  Queen's  Prison, 
who,  previously  to  the  stat.  5  &  6  Vict, 
c.  22,  was  called  the  Marshal  of  the  King^s 
Bench  Prison,  and  had  the  custody  of  the 
King's  Bench  Prison;  rS.)  The  Marshal 
of  the  Exchequer,  to  whose  custody  that 
Court  committed  the  king's  debtors  for 
securing  pa3rment  of  their  debts,  and  who 
also  assigned  sheriffs,  escheators,  customers, 
and  collectors  their  auditors,  before  whom 
they  had  to  account.  Fleta,  lib.  2,  c.  4,  5 ; 
Gowel. 

HABSHALLIirO  OF  A88ET8.      As  it  is 

right  that  every  claimant  upon  the  assets 
of  a  deceased  person  should  be  satisfied  (if 
his  claim  be  just)  so  far  as  that  object  can 
bo  effected  by  any  arrangement  consistent 
with  the  nature  of  the  respective  claims  of 
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the  creditors  in  general ;  it  has  been  long 
a  general  principle  of  Equity  that  if  a 
claimant  has  two  or  more  funds  to  which 
he  may  resort,  a- person  having  an  interest 
in  one  only  of  such  funds  has  a  right  to 
compel  the  former  to  resort  to  the  other 
or  others  of  them,  if  that  is  necessary  for 
the  satisfaction  of  both.  This  principle 
is  not  confined  to  the  administration  of  the 
estate  of  a  person  deceased,  but  applies 
wherever  the  election  of  a  party  having 
two  funds  will  disappoint  the  claimant 
having  the  single  fund.  Thus,  where  A., 
a  creditor,  can  resort  to  more  than  one 
fdnd  of  the  deceased,  and  B.,  another 
creditor,  can  resort  to  only  one,  then  in 
such  case  A.  shall  resort  to  that  fund  on 
which  B.  has  no  claim,  and  thus  both 
will  be  satisfied;  and  this  is  termed 
marshalling  of  assets. 

The  question  who  are  entitled  to  marshalf 
and  against  whom,  is  one  of  very  consider- 
able complexity,  but  may  be  conveniently 
expUinea  in  the  following  manner  :— 

Upon  referring  to  the  title  ADMnnBTBA- 
TiON  OF  Ab6£T8,  it  will  be  seen  that  there 
is  an  order  usually  observed  in  applying 
the  properties  which  are  applicable  in 
payment  of  debts ;  now,  by  substituting  in 
the  same  order  the  various  persons  to  whom 
these  various  properties  would  go  if  there 
were  no  debts  to  pay,  and  to  whom  they 
do  go  so  far  as  they  are  not  exhausted  by 
that  payment,  we  obtain  the  following  lij^ 
of  persons  entitled  to  participate  in  the 
property  of  the  deceased,  viz. : 

(1.)  Next  of  kin; 

(2.)  Heir-at-law  ; 

(3.)  Heir-at-law; 

(4.)  Charged  devisees  and  charged  lega- 
tees ; 

(5.)  Uncharged  pecuniary  legatees,  and 
uncharged  residuary  devisees ; 

(6.)  Uncharged  specific  devibces,  and 
uncharged  specific  legatees ;  and 

(7.)  Appoint^ees. 

Now  the  general  rule  of  marshalling  is 
this,  That  if  any  person  in  the  above  list 
is  disappointed  of  his  benefit  under  the 
will  through  the  creditor  FCizing  upon  (as 
he  may)  tne  fund  intended  for  him,  such 
disappointed  person  may  recoup  or  com- 
pensate himself  for  that  disappointment 
by  similarly  going  against  the  fund  in- 
tended for  and  disappointing  in  his  turn 
any  one  or  more  of  the  persons  prior  in 
the  above  list ;  and  such  secondly  dufap- 
poinied  person  or  persons  may  in  his  or 
their  turn  do  the  like  against  those  prior 
to  him  or  them;  so  that  eventually  the 
next  of  kin  have  to  bear  the  disappoint- 
ment which  was  occasioned  by  the  act  of 
the  creditor.  Moreover,  persons  who  stand 
in  the  same  position  in  the  above  list,  may 
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have  contribution  (if  not  compensation)  as 
against  each  other.  But  no  one  has  any 
right  to  compenaation  as  against  persons 
posterior  to  himself  in  the  above  list. 

See   also    title   ADMnrurrBATiOH    of 
Assets. 

iffATMiTATjntA  The  court  or  seat  of 
the  marshal  of  the  king's  house.  This 
Court  was  originally  held  before  the 
steward  and  marshal  of  the  king's  house, 
and  was  instituted  to  administer  justice 
between  the  king's  domestic  serva  its.  in 
order  that  they  might  not  be  drawn  into 
other  Courts,  and  thus  depriye  the  king  of 
their  services.  This  Court  latterly  merged 
into  the  palace  court  (curia  palaiii)  which 
was  erected  by  King  Cliarles  I.  to  be 
held  before  the  steward  of  the  household 
and  knight  marshal,  and  the  steward  of 
the  Court  or  his  deputy,  with  jurisdiction 
to  hold  plea  of  all  manner  of  personal 
actions  which  should  arise  between  any 
parties  within  tweWe  miles  of  the  king's 

Eiilace  at  Whitehall.  The  Court  was 
eld  once  a  week,  together  with  the  an- 
cient Court  of  Marshalsea,  in  the  borough 
of  Bouthwark,  and  a  writ  of  error  lay 
from  there  to  the  Court  of  King^s  Bench. 
The  business  of  this  Court  Ims  of  late 
years  much  decreased,  owing  to  the  new 
Courts  of  request  or  conscience  and  the 
County  Courts  that  have  since  been  esta- 
blibhed.  The  word  **  Marshalsea  "  is  also 
sometimes  taken  for  the  prison  belonging 
to  the  Court  of  Queen's  Bench,  commonly 
called  the  Queen's  Bench  Prison,  but  by 
5  Viet.  c.  22,  the  style  of  it  is  changed  to 
the  Queen's  Prison. 

See  title  Mabbhalbba  Pbibon. 

MAB8HALSEA  FBIMIT.  This  prison, 
which  was  also  styled  the  Prison  of  Uie 
Marshalsea  of  Her  Majesty's  Household, 
was  a  prison  for  debtors,  and  for  persons 
charged  with  contempt  of  Her  Majesty's 
Court  of  the  Marshalsea ;  the  Court  of  the 
Queen's  Palace  of  Westminster,  commonly 
called  the  Palace  Court,  and  the  High 
Court  of  Admiralty ;  and  also  for  Admi- 
ralty prisoners  under  sentence  of  courts 
martial.  By  5  Vict.  c.  22,  this  prison,  the 
Fleet,  and  the  Queen's  Bench,  were  con- 
solidated under  the  title  of  the  Queen's 
Prison.    See  5  Vict  c  22 ;  6  Jur.  254. 

XABTIAL  LAW.  The  law  which  is 
properly  designated  Martial  Law  consists 
of  no  settled  code,  but  of  the  will  and 
pleasure  of  the  king  or  his  lieutenant ;  for 
in  the  time  of  war,  on  account  of  the  great 
necessity  there  is  for  guarding  against 
dangers  that  often  arise,  and  which  require 
immediate  attention,  the  king^s  power  is 
absolute  and  his  word  is  law.    Kcverthe- 
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less,  martini  law  in  that  sense  does  not 
exist  in  time  of  peace  {Grant  y.  GouhU 
2  H.  Bl.  69,  100);  and  the  law  of  Courts 
Martial,  sometimes  called  Military  and 
Naval  Law,  is  to  be  distinguished  from 
it  as  that  law  which  governs  soldiers  and 
sailors  as  such  in  times  of  peace,  and  for 
the  due  administration  of  which  there  are 
special  Courts  military  or  Courts  naval  pro- 
vided. Yet  so  jealous  of  these  jurisdictions 
is  the  Common  Law  of  England  that  they 
have  continuance  for  one  year  only,  being 
annually  reconstituted  by  the  Mutiny  and 
Marine  Mutiny  Acts  which  are  passed  at  the 
beginning  of  each  session  of  Parliament. 

MASnB.  This  is  a  name  descriptive 
of  various  officers  or  offices  in  the  law, 
several  of  which  have  in  recent  times  been 
abolished.  For  a  description  of  each,  ue 
the  several  particular  titles  following. 

MASTER  ni  CHAHCEBT.  The  mas- 
ters in  Chancery  were  officers  of  that  Court 
whose  duty  it  was  to  make  inquiries  (when 
so  required  by  the  Court)  into  matters 
which,  from  the  constitution  of  the  Court, 
it  could  not  conveniently,  without  the  as- 
sistance of  such  officers,  make  for  itself, 
and  to  report  to  the  Court  their  findings 
or  conclusions  with  respect  to  such  mat- 
ters. The  duties  of  these  masters  were  of 
a  mixed  character,  being  partly  judicial, 
and  partly  ministerial,  the  powers  which 
tliey  possessed  in  both  respects  having 
been  delegated  to  them  by  the  Court. 
Whenever  a  master  had  acted  in  obcdienco 
to  the  directions  of  the  Court,  he  used  to 
inform  the  Court,  by  a  document  in  writing, 
of  what  ho  had  done,  or  what  conclusion 
he  had  come  to ;  and  in  most  cases  this 
document  was  called  the  master's  report. 
The  masters  in  Chancery,  in  addition  to 
their  ordinary  functions,  acted  as  messen- 
gers firom  the  House  of  Lords  to  the  House 
of  Commons.  Two  attended  the  House  in 
rotation  each  day,  and  sat  on  the  wool- 
sacks, their  duties  consisting  in  carrying 
biUs  to  the  Commons  which,  had  been 
passed  in  the  Lords,  or  in  conveying  any 
message  which  their  Lordships  might  bo 
desirous  of  communicating  to  the  Com- 
mons. On  arriving  at  the  latter  House 
they  took  their  seats  behind  the  chair  of 
the  sergeant- at-arms,  and  this  officer,  bear- 
ing the  mace,  walked  up  to  the  table  and 
acquainted  the  Speaker  that  there  was  *'  a 
message  from  the  Loids."  The  Speaker 
said,  "Let  the  messenger  be  called  in;" 
upon  which  the  masters  in  chancery,  ac- 
companied by  the  sergeant-at-arms,  ap- 
proached the  table,  making  their  obei- 
sances, and  having  deposited  the  bills 
thereon,  or  deliver^  their  message,  they 
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retired  with  the  same  forms,  walking  back- 
wards  until  they  reached  the  bar  of  the 
Houso.  There  were  also  certain  other 
officers  of  the  Court  of  Chancery  called 
masters  extraordinary  in  Chancery ;  theiie 
were  usually  solicitors,  who  were  appointed 
by  the  Court  to  act  in  the  various  counties 
of  England  in  taking  affidavits,  acknow- 
ledgments of  deeds,  recognizances,  &c., 
wliich  otherwise  would  have  had  to  be 
taken  before  the  masters  in  London,  and 
would  thus  have  occasioned  to  the  suitors 
loss  of  time  and  expense  in  coming  to 
London  for  that  purpot^e  (Gray's  Ch.  Pntc. 
103).  The  duties  formerly  discharged  by 
the  masters  in  ordinnrv  in  Chancery  are 
now  discharged  by  the  chief  clerks  attached 
to  the  offices  of  the  various  judges;  those 
formerly  discharged  by  the  masters  extra- 
ordinary are  now  discharged  by  solicitors 
qualified  as  commissioners  for  taking  oaths 
tnroughout  the  kingdom. 

1CA8TSB   07  THE  7ACTILTISS.      An 

officer  under  the  Arc) ibis) top  of  Canterbury 
who  grants  licences  and  dispensations. 
He  is  mentioned  in  22  &  23  Car.  2.  Cowcll. 

XA8TEB   07    THE    SOILS.      One  of 

the  judges  of  the  Court  of  Chancery;  he 
is  so  calu  d  because  he  has  the  custody  of 
the  rolls  of  all  patents  and  grants  which 
pass  the  great  st  al,  and  also  of  the  records 
of  Chancery.  He  presides  in  a  court  called 
the  Rolls  Court,  and  his  duties  are  assis- 
tant to  tliose  of  the  Lord  Chancellor.  He 
is  first  called  Master  of  the  Rolls  in  11 
Hen.  7,  o.  18 ;  but  his  office  is  as  ancient 
es  the  Court  itself.  Unlike  that  of  the 
Yioe-Chanoellors,  his  jurisdiction  is  In  the 
nature  of  a  distinct  jurisdiction,  which 
the  suitor  may  for  certain  purposes,  which 
ajre  now  considerably  diminished,  elect  in 
preference  to  that  of  the  Lord  Chanoellor. 

MASTERS  07  THE  C0UBT8  07  OOXKOIT 
LAW.  Each  of  the  superior  Courts  of 
Common  Law  has  five  important  officers 
attached  to  it,  termed  masters.  These 
gentlemen  are  usually  persons  of  conside- 
ration and  learning,  and  are  ordinarily 
members  of  tlie  Bar.  One  of  the  masters 
of  each  Court  always  attends  the  sittings 
of  his  own  Court  in  banc,  and  usually  sits 
on  the  bench,  appropriated  for  him  and 
other  officers,  at  the  foot  of  the  judicial 
bench.  The  Court  of  Error,  also,  is  always 
attended  by  one  of  the  masters.  Tlteir 
chief  duties^  when  attending  the  Court, 
consist  in  taking  affidavits  sworn  in  Court, 
in  administering  oaths  to  attorneys  on  their 
admission,  and  in  certifying  to  the  Court, 
in  cases  of  doubt  or  difficulty  what  the 

Sraotice  of  the  Court  is.    Their  principal 
uties  out  of  Court  contiat   in   taxing 
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attorney's  costs,  in  computing  principal 
and  interest  on  bills  of  exchange,  promis- 
sory notes,  and  other  documents,  under 
rules  to  compute, — in  examining  witnesses 
who  are  going  abroad,  for  the  purpose  of 
obtaining  their  testimony, — in  hearing  and 
determining  rules  referrod  to  them  by  the 
Court  in  the  place  of  the  Court  itself, — and 
in  reporting  to  the  Court  their  concluKious 
with  reference  to  the  rulesso  referred  to  them. 

MASTER  AHD  SESVAXT.  This  is  the 
relation  wiiich  arises  out  of  the  contract 
of  hiring.  That  contract  may  be  either 
for  an  expressly  defined  period  or  for  an 
indefinite  or  unexpressed  period;  but  a 
general  hiring,  in  the  absence  of  any 
custom  to  the  contrary  is  presumed  to  be 
a  yearly  hiring,  and  in  all  case^i,  a  hiring 
at  so  much  per  month  is  a  hiring  for  a 
year  (^FausceU  y.  Ckuh,  3  N.  &  M.  177). 
In  the  case  of  domestic  servants,  such 
hiring  may  be  determined  by  a  month's 
notice  or  a  month's  wages  in  advance 
given  or  paid  at  any  time  (^Turner  y.  Maaon, 
14  M.  &  W.  112);  but  in  the  case  of  clerks 
and  respectable  servants,  the  hiring,  if 
general,  is  construed  to  be  a  hiring  for 
one  year,  and  so  on  from  year  to  year, 
and  must  be  determined  with  the  year, 
at  least  in  the  absence  of  misconduct 
{Beeston  v.  CoUyer,  4  Bing.  309).  But  a 
hiring  at  two  guineas  a  week  for  one  year 
has  been  hold  to  be  not  a  yearly  but  a 
weekly  hiring  (Robertson  v.  Jenner^  15 
L.  T.  (N.S.)  514).  So  on  a  contract  to  pay 
a  commercial  traveller  by  commission,  no 
implication  arises  of  a  yearly  hiring.  Nayler 
V.  Yeanley,  2  F.  &  P.  41. 

Every  person  suffering  himself  to  be 
hired  as  a  skilled  artisan  warrants  that  he 
possesses  the  requisite  ability  and  suffi- 
ciency, and  upon  proof  of  his  want  of  such 
ability  or  sufficiency;  t.e.,  of  his  incom- 
petency, his  employer  may  discharge  him. 
Harmer  v.  Comdimy  5  C.  B.  (N.S.)  236. 

A  servant  has  a  right  to  be  paid  for  his 
work,  and  paying  for  same  otherwise  than 
by  money  is  contrary  to  the  Truck  Act 
(1  &  2  Will.  4,  c.  37),  but  that  Act  pro- 
perly  applies  to  labourers  only.  BiUy  v. 
Wardm,  2  Ex.  69. 

A  servant  is  not  personally  liable  on  con- 
tracts made  by  him  for  his  master ;  but  he 
is  liable  for  torts  committed  by  him,  al- 
though at  the  command  of  his  master 
{Cranoh  v.  WJiiU,  1  Scott,  314)  (a  case  of 
trover);  similarly  he  is  civilly  liable  for 
assisting  bis  master  in  a  fraud  {CvUen  y. 
Thomwn,  4  Macq.  H.  L.  C.  441).  Con- 
versely, the  master  is  liable  fur  the  tort 
of  his  servant  committed  in  his  service. 
MeManm  v.  CrickeU,  1  East,  106. 
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A  master  Ilea  under  certain  duties  to  his 
servant.  He  is  bound  to  provide  an  ap- 
prentice with  medical  attendance  and 
medicine  during  sickness  {Bea.  v.  Smith,  8 
G.  &  P.  153);  aeeuSf  iti  the  case  of  a 
menial  or  general  bervant.  He  is  bound 
to  provide  for  the  reasonable  safety  of  his 
Bervant  while  engaged  in  his  employment, 
as  by  fencing  machinery  and  otherwise; 
but  having  doue  that,  he  is  secure, — ^thus, 
a  master  was  held  not  liable  for  an  injury 
sustained  by  his  servant  through  the  break- 
ing down  of  a  carriage  in  which  the  servant 
was  riding  at  the  time  on  his  mastei-'s 
business,  through  a  defect  in  the  carriage 
of  which  the  master  was  not  aware.  Priei' 
ley  V.  Fowler,  3  M.  &  W.  1. 

A  master  may  maintain  an  action  for 
debauching  his  servant  {Fores  t.  WiUon, 
Ptake,  55);  and  may  even  justify  an 
assault  in^rotecting  his  servant  (TiekeU  v. 
Bead,  Lofft.  215).  So  also  trespass  will 
lie  by  a  master  for  enticing  his  servant 
awa^.    Hart  v.  Aldridge,  Gowp.  54. 

tnider  vurious  statutes  the  justices  have 
a  summary  jurisdiction  in  questions  arising 
between  masten  and  their  servants,  as  for 
non-payment  of  wages  by  the  master,  for 
misconduct  on  the  j^ut  of  the  servant,  and 
such  like. 

KATBOKS,  JURY  07.  A  jury  of  matrons 
id  a  iurr  formed  of  women,  which  is  im- 
panelled to  try  the  question  whether  a 
woman  be  with  child  or  not. 

See  title  De  Ykmtbe  Ikspiciendo. 

XAITXB  07  BECOBD,  MATTEB  IK 
DEED,  AHD  XATTEB  IV  PALS.  Matter 
of  record  signifies  some  judicial  matter  or 
proceeding  entered  upon  one  of  the  records 
of  the  Court,  and  of  which  the  Court  takes 
peculiar  cognizance.  Thus  the  pleading 
in  an  action  in  the  superior  Courts,  and  m 
the  Courts  of  record,  being  matter  which  is 
entered  upon  the  records  of  the  Court  and 
filed  with  its  officer  as  an  authentic  history  of 
the  suit,  is  thence  termed  a  matter  of  record. 

Matter  in  deed  is  some  private  matter 
or  thing  contained  in  a  deed  between 
two  or  more  parties;  as  the  covenants 
or  recitals  in  a  lease,  or  in  a  mortgage 
deed  for  instance ;  and  these,  although 
inrolled,  that  is,  transcribed  upon  the 
reooids  of  one  of  the  Queen's  Courts  at 
Westminster,  or  at  a  Court  of  Quarter  Ses- 
sions, as  they  often  are,  for  safe  custody, 
do  not  thereby  become  matter  of  record, 
but  are  simple  deeds  reconled  or  inrolled ; 
for  there  is  a  material  difference  between 
a  matter  of  record  and  matter  recorded  for 
the  purpose  of  being  kept  in  memory ;  a 
record  oeing  an  entry  on  parchment  of 
judicial  matters  or  proceedings  which  have 
taken  place  in  a  Court  of  reoord,  and  of 
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which  the  Court  takes  judicial  notice,  as 
matter  coming  peculiarly  under  its  own 
cognizance,  whertas  the  inrolment  of  a 
deed  is  a  private  act  of  the  parties  con- 
cerned, of  which  the  Court  takes  no  cog- 
nizance at  the  time  when  it  is  done. 

Matter  in  Pais  simply  means  matter 
of  fiEtot,  probably  so  called  because  matten 
of  fact  are  triable  by  the  country,  i.e,,  by 
a  jury.  The  above  several  phrases  are 
generally  used  in  connection  with  the  sub- 
ject of  estoppel.  Thus  any  allegation  of 
fact,  or  any  admission  made  in  pleading 
(whether  it  be  express  or  implied,  from 
pleading  over,  without  a  traverse),  will  pre- 
clude the  party  from  afterwards  contesting 
the  truth  of  the  matter  so  alleged  or  ad- 
mitted, upon  the  trial  of  the  issue  in  which 
such  pleading  terminates.  This  is  an 
estoppel  by  matter  of  record.  As  an  in- 
stance of  an  estoppel  by  deed,  may  be 
mentioned  the  case  of  a  bond  reciting  a 
certain  fact  The  party  executing  that 
bond  will  be  precluded  from  alterwarda 
denying  in  any  action  brought  upon  that 
instrument  the  fact  so  recited.  An  ex- 
ample of  an  estoppel  by  matter  in  paU 
occurs  when  one  man  haii  accepted  rent  of 
another ;  in  such  case  he  will  oe  estopped 
from  afterwards  denying  in  any  action 
with  such  person  that  uie  latter  was  at 
the  time  of  such  acceptance  his  tenant. 
See  title  Estoppel. 

MEDIAT0B8  OF  QUESTIOKS.      By  27 

£dw.  8,  St.  2,  c.  24,  six  peisons,  so  called, 
were  authorized  when  any  question  arose 
amongst  merchants  touching  any  immarket^ 
able  wool,  or  undue  packing,  to  certify  upon 
oath,  and  settle  the  same  before  the  mayor 
and  officers  of  the  staple,  and  by  whose 
award  therein  the  parties  concerned  were 
to  abide.    CoweL 

MEDICAL  PBACnnOHEE.  Thestai 
55  Geo.  8,  c.  194,  makes  regulations  re- 
garding the  education,  examination,  admis- 
sio^^  and  practice  of  apothecabies,  and 
imposes  a  penalty  of  £20  for  every  viola- 
tion thereof.  Practising  as  an  apothecary 
means  mixing  up  and  preparing  medicines 
prescribed  either  by  a  phytdcian  or  by  the 
apothecary  himself  {Woodward  v.  BaU, 
6  C.  &  P.  577).  An  apothecary  violating 
the  Act  has  no  means  of  recovering  his 
charges,  s.  21.  ^ed  v.  Henley,  1  C.  &  P. 
574. 

The  Stat.  15  &  16  Vict.  c.  56,  regulates 
the  qualification  of  pharmaceutical  che- 
mists ;  and  the  stats.  14  &  15  Vict.  o.  13  (as 
to  arsenic),  and  81  &  82  Vict.  c.  121  (as 
to  other  poisons  generally),  regulate  the 
sale  of  m^icines  of  a  poisonous  character. 

The  stats.  21  &  22  Vict.  o.  90   (the 
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Medical  Act),  and  23  &  24  Vict.  o.  66,  and 
other  Acts,  regulate  the  qualifications  and 
powers  of  surgeons  and  physicians,  and 
constitute  a  council,  the  members  of  which 
are  the  sole  judges  of  the  correctness  of 
TOofesaionAl  conduct  {Ex  parte  La  Mert,  4 
jB.  &  S.  582).  A  physician  registered  under 
21  &  22  Yict.  c.  90,  who  attends  a  patient 
professionally,  and  who  is  not  pronibited 
by  any  bye-law  of  the  College  of  Physicians 
from  suing  for  same,  may  recover  his  fees 
without  an  express  contract  (Gibbon  v. 
Budd,  2  H.  &  G.  92)  ;  but  before  that  Act 
a  phjTsician  could  not  maintain  an  action 
for  his  fees.  Chorley  v.  Batoot^  4  T.  B. 
317. 

MZDICEfZ :  See  preceding  title. 

XEBIETAB  LnrOVJB.  A  jury  de  me- 
dietate  lingua  is  a  jury  consisting  one-half 
of  natives  and  the  other  half  of  foreigners, 
to  try  a  cause  in  which  either  the  plaintiff 
or  tiie  defendant  is  a  foreigner  (Staun.  PI. 
Cor.  Lib.  8,  o.  7).  But  such  juries  are 
abolished  by  the  Juries  Act,  1870  (33  ft  34 
Vict  c.  77).  Aliens  who  have  been  domi- 
ciled here  for  ten  years  or  upwards,  and 
being  otherwise  qualified,  are  now  compe- 
tent generally  to  serve  on  juries. 
See  title  Jubibs. 

XEXOBIAL  OF  DEEDS.  By  several 
Acts  of  Parliament  all  deeds  and  wills 
coQceming  the  conveyance  or  disposition  of 
estates  in  the  coimties  of  York,  Kingston- 
npon-Hull,  and  Middlesex  (subject  to 
certain  exceptions),  are  ret^uired  to  be 
registered,  and  such  registration  is  effected 
by  the  execution  and  deposit  of  a  memorial 
under  the  hand  and  seal  of  some  or  one  of 
the  grantors  or  grantees,  his  or  their  heirs, 
executors  or  administrators,  guardians  or 
trustees,  which  memorial  is  to  contain, — 
first,  the  day  of  the  month  and  year  when 
the  instrument  bears  date,  the  names  and 
additions  of  all  the  parties  to  it.  and  of  the 
witnesses,  and  the  places  of  tlieir  abode ; 
and,  secondly,  a  descriptioa  of  the  property 
conveyed,  or  proposed  to  be  conveyed  or 
disposed  of,  the  names  of  the  parishes 
wherein  it  respectively  lies,  and  the  manner 
in  which  the  same  property  is  dealt  with 
or  affected  by  such  instrument  or  in- 
struments. It  is  proposed  to  render  the 
registration  of  sucn  memorials  universal 
throughout  England,  by  and  in  accordance 
with  an  Act  to  be  intituled  the  Transfer  of 
Land  Act,  but  which  Act  has  for  the 
present  been  postponed. 

XSICOBT  OF  KAK.  In  law  the 
memory  of  man  is  supposed  to  extend 
back  to  the  time  of  Biohard  I. ;  and  until 
the  2  &  3  Will.  4,  o.  71,  any  custom  might 
have  been  destroyed  by  proving  thi^t  it  had 
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not  existed  uninterruptedly  from  that 
period.  But  though  it  was  essential  to  the 
validity  of  a  custom  that  it  should  have 
existed  before  tlie  commencement  of  the 
reign  of  Bichard  I.,  yet  proof  of  a  regular 
usage  for  tweuty  years,  not  explained  or 
contradicted,  was  that  upon  which  many 
public  and  private  rights  were  held,  and 
sufficient  for  a  jury  in  finding  the  existence 
of  an  immemorial  custom.  Bee  Mounsey  v. 
Irnnay,  3  H.  &  C.  486 ;  and  title  Legal 

MfilMOBT. 

XEHSi  ST  TEOBO :  See  title  Divorce. 


"To  be  in  mercy"  was  thb 
usual  conclusion  of  a  judgment  in  an  action 
at  Conmion  Law.  When  the  judgment 
was  for  the  plidntiff,  the  form  was  tluit  the 
defendant  "be  in  mercy"  (niMcrieardio), 
that  is,  be  amerced  or  fined  for  his  delay  of 
justice;  when  for  the  defendant,  that  the 

Plaintiff  be  in  mercy  for  his  false  claim, 
'he  practice  of  imposing  any  actual 
amercement  has  been  long  obsolete.  Steph. 
122. 

See  title  Ameboiamikt. 

XEBE  XOnOK  {mero  motu).  The 
free  and  voluntsffy  act  of  a  partv  himself, 
wiUiout  the  suggestion  or  influence  of 
another  person.  The  phrase  is  used  in 
letters  patent,  whereby  the  king  grants, 
'*  of  his  especial  grace,  certain  knowledge, 
and  mere  motion  "  (ex  epeeiali  gratidf  cerid 
tdenHd,  et  mero  motu),  his  licence,  power, 
and  authority  to  the  patentee  to  use  and 
enjoy,  exclusively,  the  new  invention ;  and 
it  manifests  that  the  grant  is  not  made 
upon  the  suggestion  or  suit  of  the  party, 
but  of  the  free  and  unfettered  will  of  the 
monarch  himself.  Webster  on  Patents,  76, 
n.  (d). 

The  expression  is  also  applied  to  the 
occasional  interference  of  the  Courts  of 
Law,  who,  under  certain  circumstances, 
will  (ex  mero  motu),  of  their  own  motion, 
object  to  an  irregularity  in  the  proceedings 
of  tlie  parties  to  an  action,  thoug:h  no  objec- 
tion be  taken  to  the  informality  by  the 
plaintiff  or  defendant  in  the  suit.  3  Ghitty's 
Gen.  Pr.  430 ;  3  Dowl.  110 ;  1  Bing.  N.  C. 
258 :  1  B.  ft  P.  366. 

XEBE  BIGHT  (Ju8  merwn).  The 
right  of  property  (the  jus  proprietatis), 
yrhiob.  a  person  may  have  in  anything, 
without  having  either  possession  or  even 
the  right  of  possession,  is  frequently  spoken 
of  in  our  books  under  the  name  of  the 
mere  right,  and  the  estate  of  the  owner  is 
in  such  cases  said  to  be  totally  divested 
and  put  to  a  right.    Co.  Litt.  345. 

XSBOEE.  This  term  is  the  equiva- 
lent of  confueiOf  in  the  Bomon  Law,  and 
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indicates  tliat  where  the  qualities  of  debtor 
and  creditor  become  united  in  the  same  in- 
dividual, there  arises  a  confu&ion  of  rights 
which  extinguishes  both  qualities ;  whence 
also  merger  is  often  called  Extinguish- 
ment And  just  as  in  the  Roman  Law  the 
prsBtor  in  certain  cases  where  merger 
would  be  inequitable,  intercepted  and  pre- 
vented it,*  so  also  in  English  Law  the 
Chancellor  interferes  in  like  cases  to  pre- 
vent it.  And  therefore  it  is  a  rule  of 
English  Law,  that  merger  or  extinguish- 
ment will  or  will  not  take  place  in  Equity- 
according  to  the  intention  actuiil  or  pre- 
sumed of  the  person,  in  whom  the  two  in- 
terests come  to  be  united ;  and  even  at  Law, 
merger  is  excluded  in  certain  oases. 

The  doctrine  of  merger  is  chiefly  of  im- 
portance with  reference  to  real  property ; 
and  in  examining  the  subject,  it  is  conve- 
nient to  divide  it  under  two  heads, 
namely : — 

(1.)  Cases  in  wliich  the  owner  of  the 
charge  becomes  also  owner  of  the 
estate ;  and 

(2.)  Cases  in  which  the  owner  of  the  estate 
becomes  also  owner  of  the  charge. 

Kow,  firstly,  as  a  general  rule,  where 
the  owner  of  the  charge  becomes  also 
owner  of  the  estate  whether  in  fee  simple 
or  in  fee  tail,  the  charge  is  ipso  facUi 
merged  and  extinguished  in  the  estate. 
But  to  this  general  rule  there  are  the  fol- 
lowing exceptions,  that  is  to  sav,— <1.)  The 
charge  may  be  kept  alive,  and  the  inten- 
tion to  keep  it  alive  may  be  either  ex- 
pressed in  80  many  words,  or  may  be  im- 
plied from  dreomBtances  or  from  conduct 
For  example,  if  a  mortgagee  who  pur- 
chases the  equity  of  redemption  takes  a 
conveyance  tnereof  to  a  trustee  for  himself, 
and  the  conveyance  contains  a  declaration 
that  the  mortgage  security  shall  remain  on 
foot,  there,  firom  the  expressed  intention  of 
the  party,  merger  is  excluded.  Again,  the 
intention  to  prevent  a  merger,  where  not 
expressed,  has  been  implied  under  the  fol- 
lowing circumstances,  viz. : — 

(a.)  The  mortgagee,  becoming  beneficial 
devisee  of  the  equity  of  redemption  and 
being  also  executor  of  the  testator-mort- 
gagor, in  his  residuary  account  as  executor 
stated  that  he  had  retained  £467  out  of  the 
personal  estate  towards  payment  of  his  mort- 
gage debt,  and  afterwards  devised  the  pro- 
perty to  X.,  Y.,  and  Z.,  provided  tney 
undertook  to  receive  tlie  same  with  all 
the  liabilities  attaching  thereunto;  and  it 
was  held  upon  the  intention  which  these 
acts  implied,  that  the  charge  had  not  been 
merged  in  the  estate  {BjSju^  v.  SkeUorif 
20Beav.  458).  Again, 

•  See  Brown's  Savigny  <m  Obligations,  p.  18. 


(6.)  If  the  efiect  of  suffering  the  charge 
to  merge  would  be  to  give  priority  to 
subsequent  incumbrances,  it  will  be  pre- 
sumed, from  tbc  clear  advantage  arising 
to  the  owner  of  the  estate  from  keeping 
the  charge  alive,  that  the  charge  has  n(S 
become  merged  in  the  estate  {Forbet  v. 
Moffatt,  18  Ves.  384);  and  this  will  be 
a  fortiori  so,  if  the  owner  is  a  lunatio 
(Lord  Compton  v.  Ozenden,  2  Ves.  Juu. 
261);  and, 

(c.)  If  the  owner  of  the  charge  becomes 
entitled  only  to  a  limited  interest  in  the 
estate,  the  charge  will  clearly  not  merge, 
although  this  case  is  hardly  an  exception 
to  the  general  rule  as  stated  above. 

And,  secondly,  as  a  general  rule,  where 
the  owner,  whether  in  fee  simple  or  in  fee 
tail,  becomes  also  owner  of  the  charge,  the 
charge  is  ipso  facto  merged  or  extinguished 
in  the  estate.  This  rule  is  almost  without 
exception  where  the  charge  comes  to  the 
owner  of  tlie  estate  by  succession  or  by  be- 
quest; and  even  where  it  comes  to  him  by 
being  purchased  up  by  him,  the  genend 
rule  almost  invariaoly  holds,  but  with  the 
following  exceptions : — 

(a.)  When  the  owner  of  the  estate  who 
buys  up  the  charge  is  not  in  possession  of 
the  estate,  but  is,  say,  a  tenant  in  tail  or  in 
fee  simple  in  remainder  expectant  upon 
some  other  estate,  the  owner  of  which 
might  bar  or  exclude  his  interest  alto- 
gether, in  that  ca.«e  the  charge  will  not 
merge  (WigseU  v.  WigteU,  2  6.  &  S.  364), 
even  although  he  should  afterwards  be- 
come entitled  in  possession  (Horton  v. 
Smiih,  4  K.  &  J.  624) ;  also, 

(b.)  Similarly,  wnere  the  owner  who 
buys  up  the  charge  has  only  a  defeasible 
estate  by  reason  of  some  executory  devise 
over,  which  may  or  may  not  take  effect,  the 
charge  will  not  merge  in  the  estate,  even 
although  the  owner  should  be  in  poeses- 
sion  (prinktoaier  v.  Comh6f  2  6.  &  8. 
840);  and, 

(c)  If  the  owner  who  bu^s  up  the  charge 
is  an  infant,  the  Court  of  Chancery  sanc- 
tioning the  purchase,  there  is  no  merger, 
as  the  infant  can  express  no  intention  in 
the  matter,  and  the  Court  will  not  preju- 
dice him  or  the  real  or  personal  representa- 
tives who  may  claim  under  him  (AUop  v. 
jB0a,24Beav.  451);  also, 

(d.)  If  the  owner  who  becomes  entitled 
also  to  the  charge  has  an  Interest  in  keep- 
ing the  charge  alive,  e.^.,  if  the  merger  or 
extinguishment  of  the  charge  would  give 
priority  to  subsequent  incumbrances,  in 
that  case  there  will  be  no  merger,  in  what- 
ever manner,  whether  by  succession,  be- 
quest, or  purchase,  the  owner  has  acquired 
the  charge  (Grioe  y.  ShaWy  10  Hare,  76) ; 
and, 
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(«.)  If  the  owner  who  becomes  entitled 
to  the  cliargo  has  onlv  a  lunited  interest  in 
the  estate,  e.g.,  if  he  is  only  tenant  for  life, 
the  charge  will  clearly  not  merge,  at  least 
when  he  hns  acquired  the  charge  by  pur- 
chase (JBurreU  v.  Earl  of  EgremorU,  7  Beav. 
205) ;  and  apparently  (on  principle  at  least), 
not  even  where  he  has  acqnirea  the  charge 
by  succession  or  bequest ;  but  this  case  is, 
in  fact,  scarcely  an  exception  to  the  general 
rule  of  merger  as  statea  above  (see  Morley 
y.  Morley,  5  De  G.  M.  &  G.  620) ;  lastly, 

(/.)  No  merger  will  take  place  where 
a  merely  contracting  purchaser  of  an 
estate  pays  off  a  charge  upon  it,  before  the 
completion  of  his  purchase  (^WaiU  y. 
Syrnes,!  De  G.  M.  &  G.  .240) ;  and  appa- 
rt3ntly  not  even  if  the  purchase  is  after- 
waids  completed. 

There  are  also  other  special  causes 
excluding  merger.  Thus,  tithes  will  not 
merge  by  mere  unity  of  possession  (Chap- 
man y.  Oatcombe,  2  Bing.  N.  G.  516) ;  as 
neither  will  a  commutation  rent-charge  in 
lieu  of  tithes;  but  provision  has  been 
made  by  certain  recent  statutes  for  effecting 
a  merger  of  both  whenever  the  land  and 
the  tithes  or  rent-charge  belong  to  one  and 
the  same  individual.  Moreover,  redeemed 
land-tax  is  on  the  same  footing  as  commu- 
tation rent-charge  with  regard  to  the  ques- 
tion of  merger.  Ware  v.  PolhilU  1 1  Ves.  257. 

Again,  where  the  estate  and  the  charge 
become  vested  in  the  same  individual  in 
different  rights,  e.g.,  the  estate  in  his  own 
right  and  tne  charge  in  autre  droit,  or  vice 
versa,  in  such  a  case,  the  general  rule,  even 
at  Law,  is  this,  that  the  union  of  the  two 
will  not  cause  any  merger,  if  such  union  be 
occasioned  by  the  act  of  law,  e.g.,  by 
descent  or  devise,  and  not  by  the  act  of  the 
party,  e.g.f  by  purchase.  So,  if  the  owner 
of  a  term  maKe  the  freeholder  his  exe- 
cutor, the  term  will  not  merge ;  but  if  the 
executor  holding  the  term  as  such,  should 
himself  purchase  the  immediate  freehold, 
the  better  opinion  is  that  the  term  will 
merge,  subject  only  to  the  rights  of  the 
creditors  (if  any)  of  the  testator. 

Again,  if  one  of  two  joint  holders  of  a 
term  obtain  the  imme<liate  freehold,  his 
moiety  of  ihe  term  will  merge ;  and  con- 
versely, if  the  sole  owner  of  a  term  obtain 
the  immediate  freehold  jointly  with 
another,  one  moiety  of  the  term  will 
merge,  and  the  joint  ownership  of  the 
freehold  will  continue,  subject  only  to  the 
remaining  moiety  of  (he  term.  See  WilL 
Beal  Prop.,  p.  400. 

XSBITOSIOUS  CAUSE  OF  ACnOK.    A 

person  is  sometimes  said  to  be  the  merito- 
rious cause  of  action  when  the  cause  of 
action,  or  the  consideration  on  which  the 


XERITOSIOVB  CAXJBZ  07   ACTIOK^ 
continued. 

action  was  founded,  originated  with,  or  was 
occasioned  by,  such  person.  Thus,  in  an 
action  by  husband  and  wife  for  the  breach 
of  an  express  promise  to  the  wife  in  con- 
sideration of  her  personal  labour  and  skill 
in  curing  a  wound,  she  would  be  termed 
the  meritorious  cause  of  action.  So  in  an 
action  .  by  hu.sband  and  wife  upon  an 
agreement  entered  into  with  her  before 
marriage,  she  would  be  the  meritorious 
cause  of  action ;  for  it  originated  or  accrued 
out  of  a  contract  entered  into  with  her. 
So  a  promissory  note  made  to  the  wife 
during  coverture  in  her  own  name  is  pre- 
sumed to  be  made  upon  a  consideration 
moying  from  her  (Leake  on  Contracts, 
240-1).  In  all  such  cases  the  husbitnd 
and  wife  ought  to  be  joined  as  co-plaintiffs, 
because  in  case  the  wife  survive  after  com- 
mencement but  before  conclusion  of  the 
action,  the  right  of  recovery  will  survive  to 
her,  and  the  suit  will  not  have  abated  by 
the  husband's  death.  But  it  appears  to 
be  optional  with  the  husband,  if  he  chooses 
to  take  the  risk,  to  sue  alone  in  aU  such 
cases. 


The  real  or  substantial 
grounds  of  the  action  are  frequently  so 
termed,  in  contradistinction  to  some  tech- 
nical or  collateral  matter  which  has  been 
raised  in  the  course  of  the  suit.  Thus 
where,  at  a  time  when  special  demurrers 
were  in  use,  a  defendant  demurred  to  the 
plaintiff's  declaration  on  the  ground  of 
some  informality,  and  the  plaintiff,  instead 
of  amending,  joined  in  demurrer,  with  the 
yiew  of  having  the  point  argued  before  the 
Court ;  in  such  case,  although  he  might  be 
beaten  upon  the  demurrer,  by  the  Court 
deciding  against  the  sufficiency  of  the  de- 
cdaration  in  point  of  form,  yet  as  the 
merits,  or  substantial  grounds  of  the  ac- 
tion, still  remained  to  be  tried,  he  might 
ultimately  be  successful  upon  these.  So 
an  affidavit  of  merite  signifies  an  affidavit 
that  upon  the  substantial  facte  of  the 
case  justice  is  with  the  party  so  making 
such  affidavit.  Such  an  affidavit  is  re- 
quired in  support  of  certein  motions  to  the 
Court,  e.g.t  in  order  to  let  in  a  defendant  to 
defend  after  judgment  signed.  Listed  v. 
Lee,  1  Salk.  402;  and,  generally,  Day's 
Common  Law  Practice,  pp.  63-6. 

XXBTOK,  8TATUTS  OF.  The  20  Hen. 
8,  is  so  called  because  it  was  passed  in  a 
convent  of  St.  Augustin,  situate  at  Morton, 
in  Surrey.  The  particular  provisions  of 
tiie  stetute  regarded,  1st.  Legitimacy  of 
children  (ses  title  LEaixiMATiON) ;  2ndly. 
Dower ;  Srdly.  Indosure  of  common  lands ; 
and,  4thly.  Wardships. 

See  also  title  Statutes. 
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(medius).  Middle,  intenne- 
diate,  intervening.  The  word  **  mesne  *'  is 
ordinarily  used  in  the  following  combina- 
tions:— Ist.  Mesne  Lord;  2nd.  Mesne 
Process;  3rd.  Mesne  Assignments;  4th. 
Mesne  Incumbrances ;  5th.  Mesne  Profits. 

Ist.  A  Me^ne  Lord  was  applied  in  tlio 
feodal  times  to  the  lord  of  a  manor  who 
had  tenants  under  him,  and  yet  a  superior 
lord  over  him,  and  so  held  an  intermediate 
position  between  the  two. 

2nd.  Mesne  Process  is  generally  used  in 
contradistinction  to  final  process,  and  sig- 
nifies any  writ  or  process  issued  between 
the  commencement  of  the  action  and  the 
suing  out  final  process  or  execution  in  such 
action ;  and  includes  also  the  writ  of  sum- 
mons, notwithstanding  this  is  the  process 
by  which  personal  actions  are  commenced, 
and  therefore  cannot  be  regarded  now  as 
mesne  or  intermediate  process,  in  the 
literal  sense  of  the  word.  See  per  Parke, 
B.,  in  Harmer  y.  Johruon^  14  M.  &  W.  340. 

3rd.  Mesne  Assignment  signifies  an  in- 
termediate assisnment.  Thus,  if  A.  g^^nt 
a  lease  of  lana  to  B.,  and  B.  assigpi  his 
interest  to  C,  and  C.  in  his  turn  assign  his 
interest  therein  to  D.,  in  this  case  the  as- 
signments so  made  by  B.  and  G.  would  be 
termed  mesne  assignments;  that  is,  they 
would  be  assignments  intervening  between 
A.'s  original  grant  and  the  vesting  of  D.'s 
interest  in  the  laud  under  the  last  assign- 
ment 

4th.  Mesne  Incumbrances  signify  inter- 
mediate charges,  burdens,  liabilities,  or 
incumbrances ;  that  is,  incumbrances  which 
have  been  created  or  have  attached  to  pro- 
perty between  two  given  periods.  Thus, 
when  a  vendor  of  an  ebtate  covenants  to 
convey  land  to  a  purchaser  free  from  all 
mesne  incumbrances,  it  conmionly  means 
free  from  all  charges,  burdens,  or  liabilities 
which  might  by  possibility  have  attached 
to  it  between  the  period  of  his  purchase 
and  the  time  of  the  proposed  conveyance 
to  the  intended  vendee. 

5th.  Mesne  Profits  are  intermediate  pro- 
fits ;  that  is,  profits  which  have  been  accruing 
between  two  given  periods.  Thus,  after  a 
party  has  recovered  the  land  itself  in  an  ac- 
tion of  ejectment,  he  frequently  brings  ano- 
ther action  for  the  purpose  of  recovering  the 
profits  which  have  been  accruing  or  arising 
out  of  the  land  between  the  periods  of  his 
title  to  the  poosession  accruing  or  being 
raised,  and  or  his  recovery  in  the  action  of 
ejectment,  and  such  an  action  is  thence 
termed  an  action  for  mesne  profits.  In 
ejectment  by  landlord  against  tenant, 
mesne  profits  are  recoverable  in  the  very 
action  itself  of  ejectment,  upon  proof  of 
title  by  the  landlord;  but  in  aU  other 
esses  of  ejectment,  a  special  action  for 
mesne  profits  must  be  brought  as  above. 


U'mted. 

See  Bull.  &  Leake,  Prec.  of  PIead.pp.  421-2, 
n.  (a). 


B,  WBIT  OF  {de  medio).  A  writ 
in  the  nature  of  a  writ  of  right,  which  lay 
when,  upon  subinfeudation,  the  mesne  or 
mddle  lord  sutfered  his  under-tenant,  or 
tenant  paravail,  to  be  distrained  upon  by 
the  lord  paramount  for  the  rent  due  to 
him  by  the  mesne  lord.    2  Inst  374. 

MBB8AOE8  FBOM  THE  CBOWV.     The 

mode  of  communicating  between  the  Sove- 
reign and  the  Houses  of  Parliament  Such 
messages  are  brought  either  by  a  member 
of  the  House,  being  a  minister  of  the  Grown, 
or  by  one  of  the  royal  household.  In  the 
Lords,  when  there  is  such  a  message,  the 
bearer  of  it  having  Intimated  that  he  has  a 
message  imder  the  royal  sign  manual,  the 
Lord  Ghoncellor  proceeds  first  to  read  it« 
and  then  the  clerk  at  the  table  reads  it 
over  again.  In  the  Gommons  the  member 
appears  at  the  bar  and  informs  the  Speaker 
that  he  has  a  letter  from  Her  Majesty. 
He  then  takes  it  to  the  table  and  presents 
it,  upon  which  the  Speaker  reads  it,  the 
members  the  meanwhile  remaining  un- 
covered. These  forms  having  been  gone 
through,  the  House  proceeds  to  deal  with 
the  message  accordingly.    May's  ParL  Pr. 

MESSBHOEBfl.  The  messenger  of  the 
Gourt  of  Ghancery  is  an  officer  wnose  duty 
it  is  to  attend  on  the  great  seal  either  in 
person  or  by  deputy,  and  to  be  ready  to 
execute  all  such  orders  as  he  shall  receive 
from  time  to  time  from  the  Lord  Ghan- 
cellor.  Lord  Keeper,  or  Lords  Gommis- 
sioners  (Glian.  Com.  Rep.  138,  cited  in 
Smith's  Gh.  Pr.  57).  Thero  are  certain 
persons  also  who  are  attached  to  the  Gourt 
of  Bankruptcy  who  are  styled  messengers, 
and  whose  duty  oonsibts,  amongst  other 
things,  in  seizing  and  taking  possession  of 
the  biankrupt's  estate  during  the  proceed- 
ings in  the  bankruptcy.  See  G.  K.  made 
in  pursuance  of  the  Bankruptcy  Act,  1869, 
as  to  Messengers'  Deposits;  Yate  Lee's 
Bankruptcy,  pp.  898-900. 

1IS88UAOS.  This  word  is  now  synony- 
mous with  the  word  **  dwelling-house,"  but, 
as  having  once  had  a  larger  signification, 
it  invariably  precedes  the  word  ^  dwelling- 
house  "  in  a  description  of  parcels.  A  grant 
of  a  messuage  with  the  appurtenances  will 
pass  not  only  the  dwelling-house  but  also 
all  buildings  adjoining  or  attached  to  it, 
together  with  the  curtilage,  garden,  and 
orchard,  and  the  close  in  whicSi  the  house 
is  built,  and  any  pleasure  grounds  adjoin- 
ing and  belonging  to  it.  See  2  Bing. 
N.  G.  618;  Les  Termes  de  la  Ley. 

XXTBOPOIJB.      Various  statutes  have 
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mSTBOPOLIB— oon^tfiueeZ. 

been  paaaed,  mostly  in  the  preaent  reign, 
fur  the  due  management  of  tne  metropolis, 
for  a  summary  of  the  effect  of  which  see 
the  following  respective  titles,  viz. ; — 

Mbtbopolitaic  Buildings  ; 

mctropulitan  burials ; 

MlTROPOLlTAN  GaS  ; 

Metbopolttan  Magibtratss; 
Mbtbopolitan  Police;  and 
Mktbopolitak  Skwbbs. 

METBOPOIITAH.  The  Archbishop  of 
Canterbury  is  styled  **  Primate  of  all 
England  and  the  Metropotitan,"  because 
the  province  of  Canterburv  contains  within 
it  the  metropolis  or  chief  city.  The  me- 
tropolitans were  so  called  because  they 
presided  over  the  churches  of  the  principal 
cities  of  the  province.  It  was  their  duty 
to  ordain  the  bishops  of  their  province,  to 
convoke  provincial  councils,  and  exorcise 
a  general  superintendence  over  the  doc- 
trine and  discipline  of  the  bishops  and 
dergy  within  the  provinces.  The  province 
of  York  anciently  claimed  and  had  a 
metropolitan  jurisdiction  over  all  the 
bishops  of  Scotland  until  about  the  year 
1466.  shortly  after  which  time  Pope  Siztus 
the  Fourth  created  the  Bishop  of  St.  An- 
drew's Archbishop  and  Metropolitan  of  all 
Scotland.  1  Bum's  Ecc.  Law,  by  Philli- 
more,  194, 197.  tit  **  Bishops  "  ;  Bog.  Ecc. 
Law,  105, 113. 

XBTBOPOIITAH    BTJILDnrOS.        The 

Stat.  18  &  19  Vict.  o.  122  (the  Metro- 
politan Building  Act,  1855),  amended  by 
the  Act  23  &  24  Vict.  c.  52,  taken  in  con- 
junction with  7  &  8  Vict  c.  84,  ss.  54-63, 
regulates  the  construction  and  use  of 
buildings  in  the  metropolis  and  its  neigh- 
bourhood. No  contract  for  building  in 
contravention  of  these  Acts  can  be  enforced 
(Stevens  v.  Oourley,  7  0.  B.  (N.S.)  99).  It 
is  in  general  necessary,  before  commencing 
buildings,  to  give  notice  thereof  to  the 
district  surveyor,  but  in  the  case  of  buildings 
intended  for  Her  Majest3r's  use  or  service, 
such  notice  is  unnecessary  {Beg,  v.  /ay, 
8  £1.  &  Bl.  469) ;  and  the  rules  of  con- 
struction contained  in  Schedule  1  of  the 
Act  of  18  &  19  Vict.  0.  122,  have  no 
reference  to  public  buildings,  all  which 
latter  class  of  buildings  are  to  be  con- 
structed iii  such  manner  as  may  be  ap- 
proved by  the  district  surveyor,  from  whom 
there  is  an  appeal  to  the  Metropolitan 
Board  of  Works  {Rm.  v.  Carrulhers,  10  Jur. 
(N.S.)  767)  The  Building  Acts  generally 
provide  that  no  structure  shall,  without  the 
consent  in  writing  of  the  Metropolitan 
Board  of  Works,  bo  erected  beyond  the 
general  line  of  building,  thus  securing  a 
certain  regularity  of  frontage  to  the  street 
(Tear  y.  Freebody,  4  0.  B.  CN.S.)  228). 


MSTSOFOLITAH  VUlLDlXaB'Hiontd. 

Before  commencing  alterations  in  adjoin- 
ing tenements  it  is  necessary  to  give  tbreo 
montiis'  notice  to  the  owner  of  the  tene- 
meiitd  adjoining  them.  Qnoen  v.  PhUlips, 
33  Beav.  18. 

XZTSOPOLITAH  BUBIAL8.  The  stat. 
10  &  11  Vict.  c.  65,  consolidates  the  pro- 
visions usually  inserted  in  Acts  for  con- 
structing cemeteries ;  and  that  and  the  sub- 
sequent Act,  15  &  16yict  c.  85,  and  other 
amending  Acts,  express  the  law  regarding 
the  interment  of  the  dead  within  and 
beyond  the  limits  of  the  metropolis.  The 
Stat.  20  &  21  Vict.  c.  81.  provides  for  the 
constitution  of  burial  boards  in  parishes. 
A  Cemetery  Act  usually  provides  that 
certain  fees  shall  be  paid  by  the  cemeterv 
company  to  the  incumbent  of  the  parish 
or  other  ecclesiastical  district  or  division 
from  which  any  body  shall  be  removed 
for  interment  in  the  cemetery  (  Fau^Aan  v. 
South  Metropolitan  Cemetery  Ctrmpany,  1 
J.  &  H.  256) ;  and  the  incumbent  as  a 
rule  enjoys  the  like  right  under  the  ordi- 
nary Burial  Acts. 

XZTSOFOLITAH  0A8.  The  stat.  3  & 
4  Will.  4,  c.  90,  contains  general  provisions 
for  lighting  the  parishes  in  England  and 
Wales  with  gas ;  but  its  provisions  are  ex- 
cluded in  districts  where  the  Public  Health 
Acts  are  adopted  (tee  title  Health. 
PuBLio).  The  Gasworks  Glauses  Act, 
1847  (10  ft  11  Vict.  c.  15).  consoUdates 
the  provisions  usually  contained  in  Acts 
authorizing  the  construction  of  gasworks. 
The  metropolis  is  supplied  with  gas  by 
various  companies,  under  the  provisions  of 
the  Metropolis  Gas  Act,  1860  (23  &  24 
Vict,  c  125), 

XXTBOFOIITAH  MAGISTRATES.     The 

jurisdiction  and  duties  of  magistrates  of 
the  police  courts  established  within  the 
metropolitan  police  district  are  regulated 
by  the  stats.  2  &  3  Vict.  o.  71,  3  &  4 
Vict.  c.  84,  and  11  &  12  Vict.  oc.  42,  43. 
These  magistrates  are  appointed  by  the 
Queen  in  virtue  of  the  stat.  21  &  22  Vict, 
c.  73,  8. 14,  when  stipendiary ;  but  in  addi- 
tion to  such  class  of  magistrates,  there  are 
also  others  entitled  to  act  as  magistrates 
within  the  metropolitan  police  district  by 
virtue  merely  of  being  nominated  on  the 
commission  of  the  peace  for  the  county  (see 
title  Justices  of  the  Peace).  The  1st  sec- 
tion of  the  stat.  21  &  22  Vici  c.  73.  ex- 
tending the  jurisdiction  of  a  stipendiary 
magistrate,  when  sitting  alone,  does  not 
extend  to  the  metropolitan  police  magis- 
trates. 

XXTBOPOIITAH  POUOK      The  stats. 
10  Geo.  4,  0.  44,  2  ft  8  Vict.  c.  47,  and 
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XETBOPOLITAH  TOLICI^— continued, 

8  &  4  Vict.  0.  84,  regulate  the  police  in  and 
near  the  metropolis ;  and  by  the  stat.  19  & 
20  Vict.  c.  2,  one  oommissioner  of  police 
for  the  metropolis  is  to  be  henceforth  ap- 
pointed ;  but  the  Queen  may  appoint  two 
assistant  commissioners.  Under  the  stat. 
24  &  25  Vict  o.  51,  s.  3,  a  penalty  not  ex- 
ceeding £5  may  be  imposed  upon  any 
person  who  assaults  a  constable  of  tlie 
metropolitan  police  force  in  the  execution 
of  his  duty. 

XZTSOFOLITAH  8EWEB8.  The  stat 
11  ft  12  Vict.  c.  112,  consolidated  the  metro- 
politan commissions  of  sewers,  which 
were  continued  for  short  intervals  by  sub- 
sequent Acts,  until  the  year  1856,  when 
by  the  stat  18  &  19  Vict  c.  120,  aU  duties, 
powers,  and  authorities  vested  in  the  Me- 
tropolitan Commissioners  of  Sewers  ceased 
to  be  BO  vested,  and  the  Metropolitan 
Board  of  Works  was  substituted  in  the 
place  of  these  commissioners,  and  all  pro- 
perty, matters,  and  things  vested  in  the 
Metropolitan  Commissioners  of  Bewers, 
except  such  sewers  as  were  vested  in  any 
vestry  or  district  board  outside  the  limits 
defined  in  the  schedules  of  the  Act,  were 
vested  in  the  Metropolitan  Board  of  Works. 
The  city  of  London  is  not  affected  by  these 
Acts,  but  is  regulated  by  its  own  Act, 
viz.,  11  &  12  Vict.  c.  163  (City  of  London 
Sewers  Act). 

MJEUBLZB.  These  are  in  French  Law 
the  moveables  of  English  Law.  Things 
are  meuUes  from  either  of  two  causes,-— 
(1.)  From  their  own  nature,  e.^.,  tables, 
chairs ;  or  (2.)  From  the  determination  of 
the  law,  e.^.,  obligations. 

XXUBLE8  XEUBLAire.  These  are  in 
French  Law  the  utensils  and  articles  of 
ornament  usual  in  a  dwelling-house. 

MIDDLEBSX,  BILL  OF:  See  title  Bill 
OF  Middlesex. 

IQLEAOS.  A  payment  or  charge  of 
BO  much  per  mile  is  so  termed.  It  is  fre- 
quently used  with  reference  to  the  charge 
made  by  sheriffi?,  when,  for  the  purpose  of 
executing  writs,  they  have  to  travel  any 
given  number  of  miles. 

XniTABT  GOUBTB :  £^  titles  Coubt 
Habtul  and  Coubt  of  Chivalbt. 

MILITIA :  See  title  Abmt. 

MILLB :  See  title  Factobhs. 

MINES  AHD  MIWKfiATifl  Primd  facie 
the  owner  of  the  surface  is  entitled  to  the 
surface  itself,  and  all  below  it,  ex  jure 
natura ;  and  those  who  claim  the  property 
in  the  minerals  below  must  do  bo  by  some 


MIKES  AND  MIHERALS— 0Ofif»fiiie<I. 

grant  or  conveyance  by  him ;  and  in  such 
latter  case  the  rights  of  the  grantee  must 
depend  on  the  teims  of  the  grant ;  although, 
primd  facie,  it  will  be  presumed,  if  the 
minerals  are  to  be  enjoyed,  that  a  power 
to  get  them  was  also  granted  as  a  necessary 
incident  (BowbotJuim  v.  TTt'/son,  8  H.  L.  O. 
348).  Where  the  claim  to  mines  or  mine- 
rals is  rested  upon  tho  Statute  of  Limi- 
tations, it  is  not  enough  to  shew  tite 
absence  for  twenty  years  of  enjoyment  of 
the  mines  or  minerals  on  the  part  of  the 
plaintiff,  but  it  is  necessary  further  to 
shew  the  presence  of  enjoyment  on  the 
part  of  the  defendant.  Mowe  v.  Oren/ei^ 
Kuss.  &  My.  896. 

As  to  what  are  mines  and  mineialB,  it 
has  been  said  {Cleveland  v.  Meyrieky  87 
L.  J.  (Ch.)  124)  that  the  definition  depends 
on  the  mode  of  working  and  not  upon  the 
material  obtained  from  the  mine ;  and  so 
in  that  case  slates  obtained  by  mining  as 
opposed  to  quan^ng  were  held  to  be  mines. 
But  this  definition  is  exceptional,  and, 
perhaps,  it  is  even  exceptionable;  for  in 
MicJdethwaiie  v.  Winier  (6  Ex.  644), 
stones  got  bv  quarrying  were  held  to  be 
minerals.  Therefore,  generally  (unlesB  wo 
are  to  distinguish  Mtween  mines  and 
minerals),  the  materials,  and  not  the  mode 
of  working,  must  be  made  the  criterion ; 
or^  speaking  perhaps  more  accurately, 
mines  are  materials  obtained  by  mining, 
and  minerals  are  the  like  materials  ob- 
tained either  by  mining  or  by  quarrying, 
such  materials  being  so  very  numerous 
and  various  as  to  admit  of  description  or 
enumeration  only,  and  not  of  definition. 
In  strictness,  minee  are  the  openings  only, 
and  not  the  material  extracted  &om  the 
earth  through  these  openings. 

Where  the  surface  of  land  belongs  to 
one  owner,  and  the  mines  and  minerals 
belong  to  another  owner, — Then 

(a.)  If  nothing  appears  shewing  their  re- 
spective titles,  or  the  measure  of  the  respec- 
tive grants  of  the  respective  hereditaments 
to  the  two  respective  owners,  the  mine-owner 
cannot  so  mme  the  vertical  strata  as  to 
destroy  the  surface  above,  or  even  so  as  to 
occasion  a  subsidence  thereof,  while  that 
snr&ce  remains  in  its  natural  state  {Humr 
vhriee  v.  Brogden,  15  Q.  B.  739) ;  and  after 
Duildings  have  stood  on  the  sur&ce  for 
twenty  years,  the  right  of  natural  support 
to  the  land  and  buildings  thereon  from  the 
vertical  strata  and  also  firom  the  adjacent 
strata  is  acquired  (^Browne  v.  .BoMns,  4  H, 
&  N.  186)';  and 

(6.)  If  the  mode  of  the  acquisition  of 
the  respective  titles,  or  even  tiie  respec- 
tive deeds  of  grant  of  the  respective 
several  tenementa,  are  existing,  then  the 
words  of  the  deeds  are  to  be  regarded; 
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and  in  consequence  of  such  words  the 
right  of  natural  support,  as  well  from  the 
Ywtical  as  from  the  adjacent  strata,  may 
be  found  to  have  been  either  abandoned,  or 
diminiBhed;  but  the  Court  fights  against 
that  conclusion.  Compere  Harru  v.  Byd- 
ing,  5  M.  &  W.  60 :  Williams  t.  BagnaUy 
15  W.  R.  273 ;  and  SmUh  v.  Darby,  L.  B. 
7  Q.  B.  720, 

mni&TXBIAL  POWERS.  These  powers, 
as  the  name  indicates,  are  given  for  the 
good,  not  of  the  donee  himself  exclusively, 
or  of  the  donee  himself  necessarily  at  all, 
but  for  the  good  of  several  persons,  includ- 
ing or  not  including  the  donee  also.  They 
are  so  called  because  the  donee  of  them  is 
as  a  minister  or  servant  in  his  exeroise  of 
them.    They  are  of  various  kinds. 

(1.)  The  ministerial  powers  of  a  tenant 
for  life  are  the  following,  viz.  :— 

(A.)  A  power  of  leading.  This  power 
depends  upon  and  is  regulated  by  the  Act, 
19  &  20  Yict  c.  120,  and  the  Act  21  &  22 
Vict.  c.  77,  called  respectively  the  Leases  and 
Bales  of  Settled  Estates  Act  and  the  Act 
amending  the  same.  Under  thettc  Acts  it  is 
lawful  for  a  tenant  for  life  who  is  so  under  a 
settlement  dated  after  the  1st  of  November, 
1856,  which  does  not  expressly  exclude  the 
Act,  to  demise  for  any  term  not  exceeding 
twenty-one  years  any  part  of  the  settled 
estates  (except  the  principal  mansion-house 
or  the  demesnes  thereof),  provided  he  ob- 
serves the  following  requisites,  namely : — 

(a.)  Lease  only  in  possession ; 

(6.)  Make  the  demise  by  deed ; 

(e.)  Beserve  the  t>e6t  obtainable  rent ; 

(d.)  Take  no  premium  or  fore-gift ; 

(0.)  Make  the  lessee  impeachable  for 
waste ; 

(/.)  Insert  a  covenant  for  payment  of 
rent,  and  other  usual  and  proper 
covenants ; 

(g.)  Insert  a  condition  of  re-entry  for  non- 

Sayment  of  rent  for  twenty-eight 
ays,  or  for  non-observance  of  the 
other  covenants ;  and 
(/».)  Obtain  the  lessee  to  execute  a  coun- 
terpart of  the  lease. 
The  tenant  for  life  may  exercise  the  power 
of  leasing  to  the  extent  aforesaid  without 
any  application  to  the  Court  of  Chancery. 

And  in  case  the  settlement  is  of  a  date 
prior  to  the  Ist  of  November,  1856,  or  in 
case  a  longer  term  of  demise  than  twenty- 
one  years  is  desired  to  be  granted,  then 
upon  application  to  the  Court  of  Chancery 
for  its  faanction  thereto,  the  tenant  for  life 
may  (under  certain  conditions,  for  which 
see  tlie  Acts)  grant  the  following  varieties 
of  lease,  namely : — 

(a.)  An  agricultural  lease  for  twenty- 
one  years  or  under ; 
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(6.)  An  occupation  lease  for'  twt  iity-one 

years  or  under ; 
(o.)  A  mining  lease  fbr  forty  years  or 

under ; 
(d.)  A  water  lease  or  other   easement 

lease  for  forty  years  or  umler ; 
(e.)  A  repairing  lease  for  sixty  years  or 

under ; 
(/.)  A  building  lease  for  ninety-nine 
years  or  under. 
And  where  it  is  possible  to  satisfy  the  Court 
that  it  is  customary  in  the  district  and 
beneficial  to  the  inheritance  to  grant  Irmger 
leases  than  for  the  periods  above  men- 
tioned, the  Cburt  will  sanction  the  tenant 
for  life  granting  leases  for  longer  periods 
than  those  above  mentioned  in  all  the 
above  mentioned  varieties  of  lease,  except- 
ing only  the  agricultural  lease  or  first 
variety. 

(B.)  A  power  of  borrowing  money  for  the 
improvement  of  the  estate,  and  charging 
the  loan  upon  the  inheritance.  This  power 
was  necessitated  by  the  somewhat  rigorous 
rule  of  Courts  of  Equity  which  denied  any 
remuneration  to  tenants  for  life  for  the  ex- 
penses they  might  have  incurred,  even  for 
permanent  improvements,  unless  the  im- 
provements were  absolutely  indispensable 
tor  the  maintenance  of  the  estate  at  its 
accustomed  value  (see  DtrU  v.  Dent,  30 
B^v.  363);  and  now  no  prudent  tenant 
for  life  should  expend  his  own  money  on 
the  estate,  it  being  free  to  him  to  expend 
borrowed  money  for  the  purpose.     His 
power  of  borrowing  depends  upon  various 
Acts,  that  is  to  say  — 
(a.)  If,  on  the  one  hand,  the  money  in- 
tended to  be  borrowed  is  to  be 
expended  in  agricuUural  improve- 
ments, then  he  may  have  it  from 
Government  under  the  Improve- 
ment of  Land  Act,  1864  (27  &  28 
Vict.  c.  IHX  upon  the  terms  of 
that  Act ;  and 
(6.)  If,  on  the  other  hand,  the  money  in- 
tended to  be  borrowed  is  to  be 
expended  in  the  improvement  of 
a  residence,  then  he  may  have  it 
from  Government  in  like  manner, 
although  to  a  more  limited  extent, 
under  the  Limited  Owners'  Besi- 
deuces  Act,  1870  (83  &  34  Vict, 
o.   56),  and  the  Act  amending 
same  (34  &  35  Vict.  o.  84)  upon 
the  terms  of  those  two  Acts ;  and 
(C.)  A  power  of  selling  the  settled  estates 
and  conveying  the  same  to  the  purchaser 
for  an  estate  in  fee  simple.    This  power 
depends  on  various  Acts,  principally  upon 
the  Act  11  Geo.  4  &  1  Will.  4,   o.   47, 
which  authorizes  a  sale  or  mortgage  of  the 
lands,  when  that  is  requisite  for  the  pay- 
ment of  the  debts  of  the  testator,  being  the 
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settlor ;  the  provibionB,  however,  of  which 
Act  have  been  largely  superseded  by  the 
provisions  of  the  Trustee  Act,  1850  (13  &  14 
Vict.  c.  60).  and  of  the  Leases  and  Sales 
of  Settled  Estates  Act,  1856  (19  &  20  Vict, 
c.  120). 

(2.)  The  ministerial  powers  of  a  tenant 
for  life  in  right  of  his  wife,  and  of  a  tenant 
by  the  curtesy  or  in  dower,  depend  as  to 
leasing  on  the  Leases  and  Sales  of  Settled 
Estated  Act,  1856,  and  are  generally  sub- 
ject to  the  same  or  the  like  provisions  ns  are 
above  stated  regarding  a  tenant  for  life  in 
his  own  right ;  and 

(3.)  The  ministerial  powers  of  a  tenant 
in  tail  depend  partly  on  the  stat.  3  &  4 
Will.  4,  0.  74  (as  to  leasing),  and  partly  on 
the  Leases  and  Sales  of  Settled  Estates 
Act,  1856 ;  but  owing  to  the  &oility  with 
which  he  may  at  the  present  day  bar  the 
entail  and  become  absolute  owner,  the  ques- 
tion of  his  ministerial  powers  is  compara- 
tively insignificant. 

See  a&  title  Gonvbtakoxs. 

1IIK0X8..      A  person  who  has  not  at- 
tained his  majority  is  usually  so  termed,  in 
the  Irish  Reports  principally*;  that  is,  an 
infant  under  the  age  of  twenty-one  years. 
See  title  Ihfakot. 

nSDEXSAHOB.  A  misdemeanor  is 
an  act  committed,  or  omitted,  in  violation 
of  a  public  law  either  forbidding  or  com- 
manaing  it.  This  general  definition,  how- 
ever, comprehends  both  crimes  and  misde- 
meanors, which,  properly  speaking,  are 
mere  synonymous  terms,  though  in  common 
usage  the  word  "  crimes ''  is  made  to  denote 
Buch  offences  as  are  of  a  deeper  and  more 
atrocious  dye,  while  smaller  faults  and 
omissions  of  less  consequence  are  comprised 
under  the  milder  term  of  misdemeanors 
only.  In  the  English  Law  the  word  "  mis- 
demeanor" is  generally  used  in  contra- 
distinction to  felony,  and  misdemeanors 
comprehend  all  indictable  oflfences  which 
do  not  amount  to  felony — as  libels,  con- 
spiracies, attempts  and  solicitations  to 
commit  felonies,  &o.  4  Chitty's  Bl.  5,  and 
n.  8. 

IDSEBICOUXIA.  This  word  was  com- 
monly used  in  our  law  to  signify  a  discre- 
tionary mulct  or  amerciament  imposed 
upon  a  person  for  an  oflfence ;  thus,  when 
the  plaintiff  or  defendant  in  an  action  was 
amerced  the  entry  was  always  ideo  in  miBe- 
ricordid,  and  it  was  so  called  because  the 
fine  was  but  small  (and  therefore  merciful) 
in  proportion  to  the  offence ;  and  if  a  man 
was  outrageously  amerced  in  a  Court  not 
of  record — as  in  a  Court  Baron,  for  in- 
stance— ^there  was  a  writ  called  ModenUd 
Mtaericordidj  to  be  directed  to  the  lord  or 
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his  bailiff,  commanding  them  that  they 
take  moderate  amerciaments  in  just  pro- 
portion to  the  offence  of  the  party  to  be 
amerced.  When  a  fine  was  amerced  on  a 
whole  county  instead  of  an  individual,  it 
was  tiien  termed  Miserieordia  CommtMU, 
F.  N.  B.  75 ;  Le$  Termee  de  la  Ley. 

USFEASAKCE.  Doing  evil,  trespass- 
ing, &c. ;  and  he  who  does  so  is  sometimes 
called  a  misfeasor  (Cowel).  The  term  is 
used  in  contradistinction  to  a  non'/eaMnee, 
which  means  simply  an  abstention  from 
doing  altogether.  An  interesting  appli- 
cation of  this  distinction  is  to  he  found  in 
the  Six  Carpenters  Case  (1  Sm.  L.  C.  132), 
where  the  mere  refusal  to  pay  for  the 
wine  {se.  beer)  which  the  men  had  drunk 
in  a  public-house  was  declared  not  sufil- 
oient  to  make  them  trespassers  ab  initio  in 
coming  upon  the  premises  at  all,  as  break- 
ing the  pots  or  doing  other  wilful  damages 
and  mUfeaaanees,  it  was  stated,  would  have 
made  them. 

HISJOIHDEB.  The  joining  of  two  or 
more  persons  together  as  the  plaintiffs  or 
defenaants  in  an  action  who  ought  not  to 
be  joined.  Nonjoinder  is  the  omitting  to 
join  one  or  more  persons  who  ought  to 
ave  been  joined  as  the  plaintiffs  or  de- 
fendants in  an  action.  See  also  title  Non- 
jotndsb;  and  generally  as  to  modes  of 
remedying  or  taking  advantage  of  mfs- 
joinder  or  nonrjoinder,  tea  title  Amend- 
ment. 

mBVOXEB.  The  mistake  in  a  name 
or  the  using  one  name  for  another.  It  is  a 
general  rule  of  law  that  a  misnomer  has 
no  effect  if  the  subject  matter  or  person  is 
certain  or  ascertainable  notwithstanding 
the  misnomer,  ^*  Falsa  demonsiratio  non 
nocett  si  de  eorpore  eonstatf  and  in  its 
application  to  legacies,  ^  Faisd  demon- 
stratione  legatum  non  peremi"  Just.  Inst, 
ii  20,  30 ;  and  "  Longi  magis  falsa  oausa 
turn  noodr    Just.  Inst.  ii.  20,  30. 

XISPLEABIHO.  Pleading  incorrectly, 
or  omitting  anythhig  in  pleading,  which  is 
essential  to  the  support  or  defence  of  an 
action,  as  in  the  case  of  a  plaintiff  not 
merely  stating  his  title  in  a  defective 
manner,  but  setting  forth  a  title  which  is 
essentially  defective  in  Itself;  or,  if  to  an 
action  of  debt  tiie  defendant  pleaded  not 
guilty  instead  of  niX  debetj  this  was  mis- 
pleading (Salk.  365).  Also,  in  Chancery 
suits,  it  is  a  mispleaaing  in  certain  oases  if 
the  aefendant  do  not  allege  the  absence  of 
notioe^  see  title  Notiob. 

KIBPBISIOK  (from  the  French  m£pri9, 
neglect  or  contempt).    Misprision  is  gene- 
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rally  understood  to  be  all  biich  high  offencea 
as  are  under  the  degree  of  capitul  but 
closely  bordering  thereon ;  and  it  ia  said 
tliat  a  misprision  is  contained  in  every 
treason  and  felonywhat soever.  Misprifiions' 
are  genemlly  divided  into  two  sorts,  nega- 
tive and  positive,  the  former  consisting  in 
the  concealment  of  sometliing  whieb  ought 
to  be  revetilcd,  the  latter  in  the  commission 
of  something  which  ought  not  to  be  done. 
Of  the  first,  or  negative  kind,  is  what  is 
called  misprision  of  trenson,  which  consists 
in  the  bare  knowledge  and  concealment 
of  treason,  witliout  any  degree  of  assent 
thereto.  Of  this  negative  kind  ia  also 
misprision  of  felony,  which  is  the  conceal- 
ment of  a  felony  which  a  man  knows  but 
never  arisen  ted  to.  The  concealment  of 
treasure  trove,  which  belongs  to  llie  king 
or  his  grantees  by  royal  prerogative,  is  also 
a  species  of  negative  misprision.  Positive 
misprisions  are  generally  denominated  con- 
tempts or  high  misdemeanors;  such,  for 
example,  are  the  mal-administration  of 
sucli  high  officers  as  are  in  public  trust  and 
employment;  the  embezzling  of  the  public 
money ;  contempts  against  the  king's  pre- 
rogative, his  person,  and  government,  or 
his  title.  &c.    1  Hawk.  P.  C.  60. 

KITT£B  LE  DROIT  (to  pass  or  transfer 
the  right).  This  phrase  is  used  in  contia- 
di>tinction  to  that  of  mitter  Vestate,  and 
lx)th  are  employed  to  point  out  the  mode  in 
which  releases  of  land  operate.  A  release 
nu;;ht  be  a  i-onveyance  of  a  right  to  a  person 
in  possession.  Thus,  where  a  person  wns 
disseised  or  put  out  of  possession  of  lands, 
although  the  disseisor  th«'reby  acquired  the 
possession,  still  the  right  of  possession  and 
property  remained  in  the  disseisee ;  but  if 
the  disseisee  agreed  to  transfer  his  right 
to  the  disseisor,  the  proper  mode  of  carry- 
ing such  an  agreement  into  execution  was 
by  a  release,  tlie  disseisor  already  hav- 
ing the  possession ;  and  as  in  such  cases 
nothing  but  the  bare  right  passed,  the  re- 
lease was  said  to  enure  by  way  of  mitlerle 
droits  i.e..,  transferring  the  right.  A  release 
wjis  said  to  enure  by  way  of  mitter  testate, 
i.e.,  of  passing  the  estate,  e.g.,  when  two  or 
more  persons  become  seised  of  the  same 
estate  by  a  joint  title,  either  by  contract  or 
doiicent,  as  joint  tenants  or  co-paro:»ners,  and 
one  of  them  releases  his  right  to  the  other, 
such  release  is  said  to  enure  by  way  of 
mitter  VegiatCy  i.e.,  transferring  the  estate. 
4  Cru.  Dig.  84,  85. 

And  $ee  title  Conveyances,  sub-title 
Jlelease. 

HITTEB  L'ESTATE:  See  title  Mitteh 
LK  Droit. 

1CITTIUT7B.      A  writ  by  which  records 
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are  transferred  from  one  Court  to  another, 
sometimes  immediately,  as  out  of  the  King  s 
Bench  into  the  Exchequer ;  and  som(>time8 
by  a  certiorari  into  Chancery,  and  from 
thence  by  a  mittimus  into  another  Court. 
This  word  is  also  used  to  signify  a  precx3pt 
that  is  directed  by  a  justice  of  the  peace  to  a 
gaoler  for  the  receiving  and  safe  keeping  of 
a  felon  or  other  offender  committed  by  tho 
said  justice  to  the  gaol.  Lea  Termes  de  la 
Ley. 

MDUBD  ACnOKS  are  such  as  partake 
of  the  twofold  nature  of  real  and  personal 
actions,  having  for  their  object  the  demand 
and  restitution  of  real  property,  and  also 
personal  damages  for  a  wrong  sustained. 

MODUS  DECnCAKDI  (ftie  manner  of 
Uthing,  or  paying  tithes).  A  discharge 
from  the  payment  of  tithes,  by  custom  or 
prescription,  is  said  to  be  either  de  modo 
decimanfli (i.e.,  in  the  manner  of  tithing  or 
paying  tit  lies),  or  de  non  decimando  (i.e,,  in 
paymg  no  tithes).  A  modus  decimandi, 
commonly  called  by  the  simple  name  of 
modus  only,  is  where  Uiere  is  oy  custom  a 
particular  manner  of  tithing  allowed,  dif- 
ferent from  the  general  manner  of  ts^ing 
tithes  in  kind:  and  this  is  sometimes 
effected  by  a  pecuniary  compensation,  as 
twopence  an  acre  for  the  tithe  of  land ; 
sometimes  it  is  a  compensation  partly  in 
work  and  labour,  as  that  the  parson  bhall 
have  only  the  twelfth  cock  of  hay,  and  not 
the  tenth,  in  consideration  of  the  owner's 
making  it  for  him.  and  the  like ;  in  short, 
any  means  whereby  the  general  law  of 
tithing  is  altered,  and  a  new  method  of 
taking  tithes  is  introduced,  is  called  a 
modus  decimandi,  or  speidal  manner  of 
tithing.  A  discharge  from  the  payment 
of  tithes  by  a  custom  or  pre6cri{)tion,  de 
non  decimando,  arises  either  from  some 
personal  privileges  which  the  party  enjoys 
who  is  so  discharged,  or  by  a  real  composi- 
tion made  in  lieu  of  payment  of  tithes,  or 
from  some  other  like  circumstance.  ThuB, 
the  king,  by  his  prerogtitive,  is  discharged 
from  all  tithes;  so  a  vicar  is  discharged 
from  paying  tithes  to  the  rector,  and  tho 
rector  to  the  vicur.  A  real  composition  is 
made  by  an  agreement  between  the  owner 
of  lands  and  the  parson  or  victir,  with  tho 
consent  of  the  ordinary  and  the  patron, 
that  such  lands  shall  for  the  future  be  dis- 
charged from  payment  of  tithes  in  conside- 
ration of  some  laud  or  other  beal  recompense 
being  given  to  tho  parson  in  lieu  and  satis- 
faction thereof.  2  Inst.  490 ;  14  M.  &  W. 
393. 

See  also  title  Tithes. 

MOIETT  (from  tho  French,  moitie,  lialQ. 
Tho  half  or  pait   of  an \ tiling.      Thus, 
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joint  tenants  are  somelimes  said  to  hold  by 
moieties  (Cowel).  The  shares  of  two  joint 
tenants  are  of  necessity  moieties ;  but  the 
shares  of  two  tenants  in  cnmmou  entitled 
equally,  would  also  be  moieties.  An  inac- 
curate use  of  the  word  **  moiety  "  is  that  in 
whicli  it  si^ifies  merely  part^  thare,  or  pro- 
portion, whether  equal  or  unequal. 

XOLUTER  KAHTTS  IKPOSUIT  (he  laid 
hands  on  him  gently).  When  a  por&on  is 
sued  for  an  assault,  he  may  set  forth  the , 
whole  case,  and  plead  that  ho  laid  hands 
on  him  gently,  moUiter  manus  impomft. 
From  thi'so  words  having  been  so  used  in 
pleas,  several  justifications  in  actions  of 
trespass  for  assault  are  called  by  this 
phrase  (1  Sid.  301).  The  degree  of  gentle- 
ness [or  of  roughness]  necessarily  varies 
with  the  degree  of  the  resistance. 

XOHET-BILIS.  Originally,  the  Lords 
and  Commons  in  Parliament  voted  separate 
supplies,  the  last  of  such  votes  of  which 
there  is  any  trace  having  been  in  18  Edw.  3. 
For  a  brief  period  subsequently  to  that 
date,  the  Lonls  and  Commons  appear  to 
have  voted  joint  supplies;  but  from  the 
reign  of  Bichard  II.  probably,  and  from 
that  of  Henry  IV.  certainly,  the  practice 
was  for  the  Commons  singly  to  vote  the 
supplies,  and  for  the  Lords  merely  to 
assent  thereto.  See  Rolls  9  Hen.  4,  where 
mention  is  made  of  the  Commons  having 
remonstrated  to  the  King  on  account  of  the 
Lords  interfering  in  the  matter  of  the 
grant  of  supplies,  and  the  King  is  repre- 
sented to  have  thereupon  conceded  that 
the  Commons  should  for  the  future  deter- 
mine all  such  grants  without  interference 
from  the  Lords.  This  practice  appears  to 
have  been  all  the  more  reasonable  in  those 
early  reigns,  because  the  supplies  fell  prin- 
cipally upon  the  Commons,  and  in  the 
case  of  the  tenths  and  fifteenths  of  goods 
fell  exclusively  upon  them,  unless  in  the 
exceptional  instance  in  which  the  Lords 
were  expressly  subjected  to  the  tax. 

Originally,  money-bills  were  not  in 
general  entered  in  the  statute  book,  being 
only  so  entered  when  (as  was,  however,  the 
frequent  practice)  some  relief  of  grievances 
was  so  interwoven  with  them  as  to  render 
their  entry  unavoidable.  This  was  the 
case,  for  example,  with  the  money-bill  14 
Edw.  3.  Stat.  1,  c.  21.  It  is  not  till  the 
reign  of  Henry  YII.  that  money-bills, 
being  purely  such,  appear  in  the  tttatute 
briok,  and  even  then  they  appear  occasion- 
ally only ;  however,  by  the  reign  of  Henry 
VIII.  they  are  entered  regularly. 

In  their  first  mode  of  entry  in  the  statute- 
book,  money-bills  are  expressed  to  be 
enacted  by  the  authority  of  Parliament ; 
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but  by  the  reign  of  Charles  I.  the  Com- 
mons began  the  practice  of  omitting  the 
nnmes  of  the  Lords  in  the  preamble  and  of 
retaining  it  only  in  the  enacting  part ;  and 
this  is  the  present  practice  (see,  e.g.,  36  & 
37  Vict.  c.  3). 

About  1661,  the  Commons  began  for  the 
first  time  to  object  to  the  Lonis  making 
any  aUerationa  in  money-bills,  the  imme- 
diate occasion  of  their  objection  being 
certain  alterations  made  by  the  Lords  in  a 
bill  of  that  year,  introduced  by  the  Com- 
mons for  providing  for  the  paving  of  the 
streets  of  Westminster.  Again,  in  1671, 
the  Commons  having  introduced  a  bill 
imposing  a  tax  on  sugar,  and  the  Lords 
having  proposed  some  modifications  in  it, 
the  Commons  remonstratnl,  and  a  confer- 
ence ensued  between  the  two  Houses,  and 
in  this  conference  the  Commons  laid  claim 
to  an  exclusive  privilege  in  the  matter  of 
money-bills.  The  conference  ended  in 
nothing  definitive,  but  the  exclusive  right 
which  was  then  claimed  has  since  been 
acquiesced  in,  although  it  haa  never  been 
expressly  acknowledged  by  t^e  Lords.  A 
like  exclusive  privileg^e,  which  was  claimed 
shortly  after  1688,  in  the  matter  of  bills 
imposing  pecuniary  penalties,  was  similarly 
acquiesced  in,  not  acknowledged. 

XONSY  COUHTS.  These  are  simple 
forms  of  pleading  in  actions  of  (ugumpsit, 
and  were  provided  by  the  C.  L.  P.  Act, 
1852,  Sell.  B.  They  are  goods  sold,  work 
done  and  materials  provided,  money  lent, 
money  paid,  money  received,  and  such  like 
other  counts,  which  are  also  sometimes 
called  the  common  indebit€Uui  count. 

See    titles    Assumpsit;    and    Inde- 
bitatus AfiBUMFBrr. 

XONinOK.  An  order,  or  admonitory 
epistle,  issuing  from  a  spiritual  Court,  and 
addressed  to  some  person  or  persons  of- 
fending against  the  laws  ecclesiastical, 
advitdng  or  monishing  them  to  act  in 
obedience  to  those  laws.  When  a  party 
has  been  duly  served  with  a  monition,  ho 
is  technically  said  to  have  been  **nion- 
ished."  See  Rog.  Ecc.  Law ;  Bum's  £oc. 
Law,  tit.  "  Monition." 

XOHK.  The  profession  of  a  religious 
penon  of  this  character  made  him  dead  in 
'law,  or  civilly  dead  (tee  titles  Civil  Deatb, 
Cleboyman);  but  since  the  Reformation, 
the  monkisn  profession  is  not  recognised 
by  law  in  England  ;  and  amounting,  there- 
fore, to  no  religious  profession  at  all,  it  no 
longer  renders  the  monk  civilly  dead.  In 
re  Metcalfe,  33  L.  J.  (Ch.)  308. 

XOKOPOLT  is  the  sole  right  of  selling 
a  particular  article  of  manufacture.  The 
power  to  grant  such  a  right  was  in  early 
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times  claimed  as  a  prerogative  of  the 
Grown.  Its  exercise  was  in  many  cases 
most  beneficial,  as  ingenious  foreign  work- 
men were  from  time  to  time  drawn  to 
England  by  the  expectation  of  substantial 
commercial  advantages  being  secured  to 
them  by  royal  letters  patent  (being,  in 
fact,  these  grants  of  monopoly) ;  and  enter^ 
prising  Englishmen  were  also  induced  by 
tbe  like  expectation  to  travel  abroad  and 
acquire  a  practical  knowled^of  trades  and 
arts.  But  the  Crovm  experiencing  in  those 
days  the  evils  of  no  regular  taxation — the 
chief  of  which  was  a  perpetually-recurring 
want  of  money  to  conduct  the  afiGurs  of 
Government — the  prerogative  was  exposed 
to,  and  its  exercise  soon  became  affected 
with,  many  abuses,  principally  in  this  re- 
spect,— ^that  the  monopoly  was  sold  at  a 
ruinous  price,  usually  to  the  highest  bidder, 
whether  or  not  he  was  the  true  and  first 
inventor  of  the  process  of  manufacture,  and 
latterly  without  any  regard  at  all  to  his 
capacity  or  ability  as  an  inventor  or  manu- 
facturer, and  frequently  indeed  to  courtiers, 
who  made  it  a  meansof  gain  exclusively,  and 
did  not  assist  the  national  industry  at  all. 
The  evils  arising  from  this  abuse  of  the  pre- 
rogative were  become  so  great  by  the  latter 
end  of  the  reign  of  Elizabeth,  that  the  Courts 
of  Common  Law,  in  the  Com  of  Monopolies 
(J)arcy  v.  AJOm,  11  Rep.  84),  44  Eliz., 
adjudged  monopolies  to  be  illegal;  and 
parliament  took  up  the  matter  as  early  as 
1601,  and,  in  the  next  reign,  succeeded  in 
regulating  the  abuse  by  enacting  the 
Patent  Act  (21  Jac.  1,  c.  S),  which  is  the 
basis  of  the  Patent  Law  at  the  present  day. 
S&d  title  Patbnto. 

1C0K8TSB.  One  who  has  not  the  shape 
of  a  human  being,  and,  although  bom  in 
lawful  wedlock,  cannot  be  heir  to  any  land. 
But  mere  deformity  of  person  does  not  make 
any  one  a  monster. 

XOHBTRAHS  DZ  DBOIT  (thevoing  of 
right).  One  of  the  Common  Law  methods 
of  obtaining  possession  or  restitution  from 
the  Crown,  of  eitlier  real  or  personal  pro- 
perty, is  by  monstraru  de  droit,  manifesta- 
tion or  plea  of  right,  which  may  now  be  pre- 
ferred or  prosecuted  either  in  the  Chancerv 
or  in  any  of  the  Common  Law  Courts,  al- 
though originally  in  the  Chancery  and  Ex- 
chequer only  (see  Petitions  of  Right  Act, 
1 860,  23  &  24  Vict.  c.  84).  A  monUraru  de 
droit  lies  when  the  right  of  the  party,  as  well 
as  the  right  of  the  Crown,  appears  upon 
r^icord,  which  is  putting  in  a  claim  of  right, 
grounded  on  facts  already  acknowledged 
and  established,  and  praying  the  judgment 
ol  the  Court  whether,  upon  those  facts,  the 
king  or  the  subject  has  the  right.  Skin. 
609 ;  Day's  Common  Law  Pro.  562. 


XOHTH,  in  law,  is  a  lunar  month,  or 
twenty-eight  days,  unless  otherwise  ex- 
pressed. Hence  a  lease  for  twelve  months 
is  for  forty-eight  weeks  only ;  but  if  it  be 
for  **  a  twelvemonth,"  it  is  good  for  the 
whole  year.  In  a  contract,  if  the  parties  ob- 
viouslv  intended  that  a  month  should  be  a 
calendar  month,  the  law  will  give  effect  to 
that  intention.  If  monev  be  Tent  for  nine 
months,  it  must  be  understood  calendar 
months  (8tr.  446) ;  similarly  in  the  case  of 
bills  of  exchange  and  promissory  notes. 
In  legal  proceedings,  as  in  time  to  plead,  a 
month  is  four  weeks  (3  Burr.  1455),  but  is 
to  denote  in  future  a  calendar  month,  see 
Order  li.,  r.  1,  Proposed  Rules  under  Ju- 
dicature Act,  1873.  But  where  a  statute 
speaks  of  a  year,  it  shall  be  computed  by 
the  whole  twelve  months  (2  Cro.  167) ;  and 
so  generally  in  all  statutes. 

XOBT  CIVILE,  in  French  Law  denoted 
civil  death,  as  upon  conviction  for  felony. 
It  was  nominally  abolished  by  a  law  of  the 
dlst  of  May,  1854,  but  sometiiing  very 
similar  to  it,  in  effect  at  least,  still  remains. 
Thus,  the  property  of  the  condemned  pos- 
sessed by  him  at  the  date  of  his  conviction 
goes  and  belongs  to  his  successors  {heritiert), 
as  in  case  of  an  intestacy ;  and  his  future 
ac(}uired  property  goes  to  the  State  by  right 
of  its  prerogative  (par  droit  de  disherence)^ 
but  the  State  may,  as  a  matter  of  grace, 
make  it  over  in  whole  or  in  part  to  the 
widow  and  children. 

XOBT  D'AHOEBTOB.  An  assize  of 
mort  cTanrestor  was  a  writ  which  lay  for  a 
person  whoise  ancestor  died  seised  of  lands, 
&c.,  that  he  had  in  fee  simple,  and  after 
his  death  a  stranger  abated ;  and  this  writ 
directed  the  sheriff  to  summon  a  jury  or 
assize,  who  should  view  the  laud  in  question, 
and  recognise  whether  such  ancestor  were 
seised  thereof  on  the  day  of  his  death, 
and  whether  the  demandant  were  the  next 
heir. 

XOBT0AOZ  (morigagiumj  from  mort, 
death,  and  gage,  pledge).  A  mortgage 
may  be  described  to  be  a  conveyance  of 
lands  by  a  debtor  to  his  creditor,  as  a 
pledge  or  security  for  the  repayment  of  a 
sum  of  money  borrowed.  The  debtor  who 
so  makes  a  conveyance  of  his  lands,  or  so 
puts  them  in  pledge,  is  termed  the  mort- 
gagor, and  the  creditor  to  whom  the  lands 
are  so  conveyed  as  a  security  for  the  money 
lent,  is  termed  the  mortgagee.  The 
mortgagee  with  respect  to  the  tenure 
which  ne  acquires  in  the  lands  so  con- 
veyed to  him,  is  also  termed  a  tenant  in 
mortgage. 

Mortgages  of  freehold  lands  are  of  two 
sorts:  either  the  lands  are  conveyed  to 
the  mortgagee  and  his  heirs  in  fee  simple, 
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witli  a  proviso  that  if  tho  mortgagor  pays 
the  money  borrowed  on  a  certain  day,  the 
inortgajjfeo  will  reconvey  the  lands ;  or 
cIho  tlie  lands  are  conveyed  to  the  mort- 
giigoo,  his  execntorsi  administrators,  and 
assiu^ns  for  a  Ion*?  term  of  years,  with  a 
proviso  that  if  the  money  borrowed  is 
repaid  on  a  certjiin  day,  the  term  shall 
cetise  and  become  void.  There  is  also 
anijtlur  kind  of  mortgage,  where  the  pro- 
viso for  redemption  does  not  oblige  the 
mortgjit^or  to  pav  the  money  on  a  j)arti- 
cular  day,  but  allows  liim  to  do  it  at  any 
ill  definite  time ;  and  this  is  c-allcd  a  Welsh 
mortgnge.     2  Cruise,  81 ;  2  Bl.  152. 

Mortgaged  of  leasehold  lands  are  like- 
wise of  two  sorts,  being  either  (1)  by  as- 
signment, in  which  case  the  mortgagee 
coming  into  legal  privity  with  the  lessor 
becomes  liable  to  the  latter  on  the  rents 
and  covenants;  or  (2)  by  underlease,  in 
which  case  the  mortgagee  by  reason  simply 
of  the  absence  of  that  privity  with  the 
lessor  does  not  become  liable  to  the  latter 
on  tho  rents  and  covenants.  In  either 
case,  there  is  the  usual  proviso  for  the  re- 
assignment or  surrender  of  the  premises 
ui)on  repayment  of  the  principal  money 
lint  and  interest  and  costs. 

Mortgages  of  copyhold  lands,  where  they 
constitute  the  principal  or  entire  security, 
are  usually  made  by  surrender  without  ad- 
mittance, subject  to  a  proviso  making  void 
the  surrender  upon  repayment  of  the  prin- 
ciiMil,  interest, 'and  costs;  but  where  they 
are  only  a  subordinate  part  of  the  security, 
the  mortgagee  is  frequently  satisfied  with  a 
covenant  to  surrender  which  ho  takes  from 
the  mortgagor,  subject  to  the  usual  proviso 
that  the  covenant  shall  be  discharged  and 
become  void  upon  repayment  of  the  mort- 
gage debt  and  interest  and  costs. 

A  mortgagee  may  realise  the  mortgage 
debt  in  various  ways, — (1.)  By  Foreclosure, 
which  he  eiTectuatcs  by  means  of  a  suit  in 
Equity ;  (2.)  By  Sale,  which  he  carries  out 
cither  by  exercising  his  power  of  sale  (if 
any)  contained  in  tlic  mortgage  deed,  in 
which  case  he  must  carefully  conform  to 
tho  terms  of  the  power,  or  by  exercising 
the  statutory  power  of  sale,  which  is  to  be 
taken  (in  the  absence  of  an  express  one)  to 
bo  implied  in  every  mortgage  deed  (23  & 
24  Vict.  c.  145),  in  which  case  he  must 
carefully  comply  with  the  words  of  the 
emibling  statute.  The  morttragor's  remedy 
against  his  mortgagee  is, — By  Iledemption, 
which  in  the  ordinary  case  he  exercises  by 
simply  paying  back  the  borrowed  money, 
and  in  all  cases  of  |jei'uliarity  or  of  un- 
settled accounts  by  means  of  a  suit  in 
Equity.  Wh«re  an  estate  is  mortgaged  for 
successive  debts  to  successive  mortgagees, 
if  any  mesne  mortgagee  wishes  to  realise 
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his  mortgage  debt  he  files  a  bill  in  Equity 
offering  to  redeem  the  prior  mortgagees,  and 
pniying  to  foreclose  those  that  are  posterior 
to  himself,  ac<'onUng  to  the  rule  of  practice, 
— "  Redeem  up,  foreclose  down." 

See  also  titles  Notice  ;  Tackinq,  &c.' 

.  XOBTMAnr  ACTS.  Those  Acts  hnd 
for  their  object  tho  prevention  of  lands 
getting  into  tho  possession  or  control  of 
religious  corporations,  or,  as  the  name  in- 
dicutes,  in  morfud  manu.  After  numerous 
prior  Acts  dating  from  the  reign  of  Ed- 
ward I.,  it  was  enacted  by  the  stat.  0 
Geo.  2,  c.  3G  (called  the  Mortmain  Act  jmr 
excellence),  that  no  lands  should  be  given 
to  charities  imless  the  following  beven 
requisites  should  be  obserA^ed,  viz, : — 
(1.)  A  deed  should  be  used ; 
(2.)  The  deed  should  be  attested  by  two 

or  more  witnesses ; 
(3.)  The  deed  should  be  indented ; 
(4.)  The  deed  should  be  delivere<l  at 
least    twelve    calendar     months 
before  the  death  of  the  grantor ; 
(5.)  The  deed  should  be  inroUe*!  in  tho 
Court    of   Chancery  within    six 
months  from  its  execution  ; 
(C.)  The  grant  should  take  efleet  in  pos- 
session    imme<liately    from    tho 
execution  of  the  deed ;  and 
(7.)  The  grant  should  be  irrevocable 
and  without  any  equivalent  what- 
soever in  favour  of  the  grantor. 
These  seven   requisites  have,    in   more 
recent  vears,  been  some  of  them  removed 
altogether,  and  others  of  them  relaxed. 
Thus,— 

(1.)  A  deed,  although  that  is  in  general 
still  required,  yet  it  is  optional  with  tho 
donor  in  mortmain,  either  to  use  a  deed  or 
a  wiU  in  the  following  cases : — 
(a.)  In  tlie  case  of  a  gift  of  land  for  a 
public  purk,  not  exceeding  twenty 
acres  for  any  one  such  park ; 
(&.)  In  the  case  of  a  gift  of  land  for  an. 
elementary  school,  not  exceeding 
one  acre  for  any  one  such  school ; 
(c.)  In  the  case  of  a  gift  of  land  for  a 
public    museum,   not    excec;Ung 
two    acres    for   any    one    such 
museum. 
See  34  Vict.  c.  13.  the  Public  Turks, 
Schools,  and  Muse'ums  Act,  1871. 

(2.)  The  attestation  of  the  de(Kl  by  two 
or  more  witnesses,  although  that  is   in 
general  still  required,  yet  the  attestation 
of  one  witness  sufiicos  in  the  following 
cases : — 
(a.)  In  the  case  of  a  gift  of  land  as  a 
site  for  a  poor  school,  or  for  a 
church,  chapel,  or  meeting-house, 
or  for  tho  residence  of  the  minis- 
ter, master,  or  mistress    thereof 
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(4  &  5  Vict.  0.  38.  8.  10,  and  36  & 
37  Vict.  c.  4y) ;  the  gift  iii  any 
ouo  case  not  exceeding  one  aero 
of  land ;  and 
(/>.)  (Judglhg  at  least  from  the  statutory 
form  of  the  conveyance,  see  s.  13 
of  the  Act.)    In  the  case  of  the 
gift  of  laud  not  exceeding  one  acre 
ill  any  one  case  in  favour  of  any 
of  tlie  following  objects ; — 
lustitutions  for  the  promotion   of 
science,  or  of  literature,  or  of 
the  fine  arts ; 
Institutions  for  the  instruction  of 
adults,  or  the  diffusion  of  use- 
ful knowledge ; 
Foundation  and  maintenance  of  li- 
braries and  reading-rooms ; 
Public  museums ; 
l^icture-galleries ; 
Natural  history  collections ; 
Mechanical  and  philosophical  inven- 
tions, instruments,  and  designs. 
See  the  Literary  and  Scientific  Institu- 
tions Act,  1854  (17  &  18  Vict,  c  112). 

(3.)  The  necessity  to  indent  the  deed  of 
gift  was  altogether  abolished  by  the  Act 
24  Vict.  c.  y. 

(4.)  Tlie  necessity  that  the  deed  should 
be  delivered  twelve  calendar  months  before 
the  death  of  the  donor  remains  as  a  gene- 
ral rule,  but  has  been  abolished  in  the 
followinu^  eases: — 
(a.)  In  the  case  of  a  gift  of  land  as  a 
si  to  for  a  poor  school,  church, 
chapel,  or  meeting-house,  or  for 
the    reaidenee   of   thu    minister, 
nuufter,  or  mistre^fs  thereof  (7  &  8 
Vict.  c.  37,  8.  3.  and  3U  &  37  Vict, 
c.  49) ;  the  gift  in  any  one  ctise  not 
exceeding  one  acre  of  land  ; 
(l).)  In  the  case  of  the  gift  of  land  not 
exceeding  one  acre  in  any  one 
case  in  favour  of  any  of  the  fol- 
lowing objects : — 
Institutions  for  the  promotion  of 
science,  or  of  literature,  or  of 
the  fine  arts ; 
Institutions  for  the  instruction  of 
adults,  or  the  diffusion  of  useful 
knowledge ; 
Foundation  and  maintenance  of  li- 
braries and  reading-rooms ; 
Public  museums ; 
Picture-galleries ; 
Natural  history  collections ; 
Mechanical   and  philosophical  in- 
ventions, instruments  and  de- 
signs. 
Bee  the  Literary  and  Scientific  lustitu- 
tiiau  Act,  1854,  supra;  and 
(o.)  In  the  case  of  a  gift  of  land  for  tho 
recreation  of  adults,  or  for  tho 
playground  of  children. 


XOBTMAIH  ACTS— oonftnued. 

Bee  the  Kecreation  Grounds  Act,  1859 
(22  Vict,  c  27). 

On  the  otlier  hand,  where  under  tho 
Public  Parks,  Schools,  and  Museums  Act, 
1871  (34  Vict.  c.  13),  the  gift  of  lauds  is 
made  cither  by  deed  or  by  toiUy  tlie  neces- 
sity for  execution  of  the  deed  twelve 
calendar  montiis  before  the  deatii  of  the 
grantor  is  retained,  and  the  like  necessity 
is  enacted  iu  the  case  of  such  gilt  being 
made  by  will  (s.  5). 

(5.)  The  requisite  of  Inrolment  in  the 
Court  of  Olianccry  wittiin  six  montlis  frf>m 
the  execution  of  tlfe  deed  is  in  general 
preserved,  but  it  has  been  removed  in  the 
following  case,  viz. ; — 
In  tho  case  of  a  gift  of  lands  for  the 
recreation  of  adults,  or  for  tho 
playgrounds  of  children. 
See  the  Kecreation  Grounds  Act,  1859, 
sujjjra. 

On  the  other  hand,  where  under  tlie 
Public  Parks,  Schools,  and  Museums  Act, 
1871  (supra),  the  gift  of  lands  is  made 
either  by  cleed  or  will,  the  inrolment 
thereof  must  be  made  within  six  calendar 
mouths  after  the  time  the  same  coiucs  into 
operation,  such  inrolment  being,  however, 
made  in  the  books  of  tho  Charity  Commis- 
sioners. See  title  Cuabitt  Comhissioneiis. 
(G.)  The  requisite,  that  the  grant  should 
take  effect  in  possession  immediatehj  from 
the  execution  of  the  deed,  has  been  slightly 
relaxed  by  the  stat.  26  &  27  Vict.  c.  lOG, 
which  has  enacted  that  if  such  gift  take 
effect  within  one  year  from  the  date  of  the 
instrument  it  shall  be  deemed  to  take 
eflect  in  possejssion  immediately  ;  and 

(7.)  The  irrevocability  of  the  gift  re- 
mains as  a  general  rule,  but  uuder  the 
recent  statutes  mentioned  above,  it  is  a 
general  rule  that  where  any  of  the  lands 
given  for  the  popular  uses  specified  above, 
cease  to  be  employed  for  sueh  uses,  they 
shall  revert  to  the  donor,  or  his  representa- 
tives, at  the  time  they  so  cea^e  to  be  use<l ; 
aibo,  the  requisite  excludin>^  reservations 
in  favour  of  the  donor  remains  as  a  gene- 
ral rule,  but  has  been  exploded  in  tlie 
following  cases : — 
(a.)  In  all  cases  of  the  reservation  of  a 
peppercorn  or  nominal  rent  only 
(24  Vict.  c.  9) ; 
(b.)  In  all  cases  of  the  reservation  of  any 
mines  or  minerals  or  any  ease- 
ment (24  Vict.  c.  9) ; 
(c.)  In  all  cases  of  any  covenants  or  con- 
ditions as  to  orations  or  repairs, 
&o.  (24  Vict.  0.9); 
(d.)  In  all  cases  of  the  apparent  gift 
being  iu  fact  a  purchase,  and  the 
consideration  money  therefore  is 
reserved,  partly  or  wholly,  in  tho 
form  of  a  rent-charge  in  lieu  of  a 
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gross  sum  (24  Vict.  c.  9,  and  27 
Vict.  o.  13) ;  and 
(«.)  In  all  cases  of  the  gift  of  land,  either 
for  the  recreation  of  adults,  or  for 
the  playgrounds  of  children. 
See  the  Becreation  Grounds  Act,  1859, 
supra. 

And,  in  general,  there  is  a  provision  in 
all  the  statutes  of  Victoria  respecting  gifts 
for  poor  schools,  churches,  and  such  like, 
that  the  land  shall  revert  to  the  grantor  if 
it  cease  to  be  used  for  the  purpose  for 
which  the  same  was  originally  granted. 

XOBTUABY.  A  mortuary  is  that  beast 
or  other  moveable  chattel  which,  upon  the 
death  of  the  owner  thereof,  by  the  custom 
of  some  places,  becomes  due  to  the  parson, 
vioar,  or  rector  of  the  parish  in  which  the 
person  so  dying  resided,  in  lien  or  satisfac- 
tion of  tithes  or  other  ecclesiastical  offerings 
which  such  party  may  have  forgotten  or 
have  neglected  to  pay  while  alive.  21  H. 
8,  c.  6 ;  Les  Termea  de  la  Ley, 

XOTIOK.  An  application  to  the  Court 
by  the  plaintiff  or  defendant  in  an  action, 
or  by  the  counsel  for  either,  in  order  to 
obtain  some  rule  or  order  of  Court  which 
may  become  necessaiy  in  the  course  of  the 
proceedings ;  and  the  act  of  making  such 
an  application  is  termed  moving  the  Court. 
The  word  also  signifies  instance,  desire, 
will,  &o.  Thus  a  person  is  said  to  do  a 
thing  of  his  own  motion,  t.6.,  voluntarily, 
without  being  required  to  do  it 

See  also  the  next  following  titles. 

XOnOK  OF  00TJB8B.  Is  a  motion 
which  is  granted  as  a  matter  of  course, 
and  which,  therefore,  is  not  usually  made 
in  open  Court,  but  is  granted  by  the  master 
or  officer  of  the  Court  when  the  paper  con- 
taining the  direction  to  move  is  laia  before 
him,  with  a  barrister's  signature  attached. 
Almost  everything  that  may  be  done  on 
motion  of  course  can  also  be  done,  and  is 
ordinarily  done,  by  petition  of  course  at 
the  Rolls.  See  that  title;  and  2  Dan.  Ch. 
Pr.  Appendix. 

XOnOHB  nr  PABIIAlEEirT.  Making 
a  motion  in  either  House  of  Parliament  is 
simply  the  act  of  submitting  a  proposition. 
In  the  House  of  Commons  a  member  de- 
sirous of  making  a  motion  is  desired  to 
give  previous  notice  thereof,  and  having 
done  so,  it  is  entered  in  terms  upon  the 
notice  paper  or  order  book.  In  the  Lords 
this  notice  is  not  required  bv  the  rules  of 
the  House,  but,  for  the  sake  of  general 
convenience,  the  same  practice  ordinarily 
prevails.  In  the  House  of  Commons  there 
are  certain  fixed  days  appointed  for  motions 
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of  which  notice  has  previously  been  given, 
as  contradistinguiBhed  from  **  orders  of  the 
day,'*  which  latter  are  questions  which  the 
House  has  already  agreed  to  consider,  or 
has  partly  considered  and  adjourned  for 
further  consideration  or  debate.  On  an 
"order"  day  the  orders  have  precedence 
of  motions,  and  on  a  *'  motion  "  day  the 
motions  have  precedence  of  orders;  but 
in  either  case  ii  the  one  can  be  disposed 
of  in  time,  the  House  will  proceed  to  the 
other. 

X0VEABIE8.  Moveable  and  immove- 
able IB  one  of  the  commonest,  because  the 
most  apparent  and  natural,  of  the  modem 
divisions  of  things,  as  the  subjects  of  pro- 
perty. It  is  not  coincident,  however,  with 
the  historical  divisions  which  have  obtained 
most  extensively  in  ancient  or  in  modem 
times,  not  agreeing  with  the  Roman  Law 
division  into  Res  Mancipi  and  Bea  Neo 
Mandpi  (agricultural  and  non-agricul- 
tural) on  the  one  hand,  nor  with  the  Eng- 
lish Law  division  into  lands  and  chattels, 
or  real  and  personal  property,  on  the  other. 
For  example,  a  leasehold  house  is  an 
immoveable,  and  yet  is  personal  property ; 
and  a  dignity  or  title  of  honour  is  a  move- 
able and  yet  is  real  property.  Neverthe- 
less, just  as  the  division  into  Res  Mancipi 
and  lies  Neo  Mancipi  gradually  gave  way 
before  the  indu^rial  development  of 
Roman  greatness,  so  also  the  division  into 
real  ana  personal  property  is  more  and 
more  giving  way  before  the  advancing 
diversities  of  English  wealth.  For  ex- 
ample, a  leasehold  house  is  now  for  many 
purposes  looked  upon  as  land,  and  is  even 
declared  to  be  such  in  the  interpretation 
danse  of  most  modem  statutes.  But  tho 
division  into  moveable  and  immoveable, 
finding  its  basis  in  nature,  promises  to  bo 
permanent ;  and  it  may  grow  to  be  as  fer- 
tile in  consequences  as  tne  older  divisions 
have  been. 

XninOIFAL  OOSPOSATIOV :  See  tiUe 

COBFOBATIOlf. 

XUHIXENTB.  Deeds,  evidences,  and 
writings  in  general,  whether  belonging  to 
public  bodies  or  private  individuals,  are 
called  muniments;  and  in  cathedral  and 
collegiate  churches,  and  generally  in  all 
offices,  there  is  a  strong  room  or  compart- 
ment provided  for  the  keeping  of  the  muni- 
ments relating  to  their  property,  &o.,  which 
is  thence  termed  a  muniment  house  or  strong 
room.    Lee  Termee  de  la  Ley ;  3  Inst.  170. 

XUBDEB.  The  act  of  a  person  of 
sound  memory,  and  of  discretion,  unlaw- 
fully killing  any  ponon  under  the  king  a 
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peace,  with  malice  aforethought,  either 
express  or  implied.  Express  malice  is 
signified  by  one  person  killing  another 
with  a  deliberate  mind  and  form^  design  ; 
and  which  formed  design  is  evidenced  by 
external  circumstances  discovering  that 
inward  intention;  as  by  lying  in  wait, 
antecedent  menaces,  former  grudges,  and 
concerted  schemes  to  do  him  some  bodily 
harm.  Implied  malice  is  signified  by  one 
person's  voluntarily  killing  another  without 
any  provocation ;  for  when  such  deliberate 
acts  are  committed,  the  law  implies  or 
presumes  malice  to  have  urged  the  party 
to  the  commission  of  them,  although  no  par- 
ticular enmity  can  be  proved  (3  Inst  4 ; 
1  Hale,  455).  And  in  case  a  person  tres- 
passing in  pursuit  of  game  fires  at  a  bird, 
and,  without  any  intention  at  all  of  doing 
so,  hits  and  kills  a  man,  that  is  murder, 
inasmuch  as  the  act  of  poaching  is  felonious, 
and  the  felony  therein  couples  itself  to  the 
death,  and  supplies  the  intention  which 
was  lacking.  B.  y.  Critpe,  1  B.  &  Aid. 
282. 

See  also  title  Mauob. 

XUTB.  A  prisoner  is  said  to  stand 
mute  when,  being  arraigned  for  treason 
or  felony,  he  either  makes  no  answer  at 
all.  or  answers  foreign  to  the  purpose,  or 
with  such  matter  as  is  not  allowable,  and 
will  not  answer  otherwise ;  or  upon  having 
pleaded  not  guilty,  refuses  to  put  himseU 
upon  the  country. 


XUTINT  ACT.  An  Act  of  Parliament 
to  punish  mutiny  and  desertion,  and  for 
the  better  regulation  of  the  army,  and 
their  quarters.  The  Mutiny  Act,  pro- 
perly so  called,  relates  to  the  army 
only;  the  Marine  Mutiny  Act  relates  to 
the  navy.  Etich  Act  is  passed  annually, 
the  jealousy  of  the  constitution  for  the 
individual's  liberties  being  such  as  not  to 
tolerate  that  such  Acts,  or  the  jurisdictions 
which  they  establish,  should  become  per- 
petual or  permanent.  This  necessity  for 
their  annual  re-enactment  secures  the 
annual  re-aasembling  of  Parliament. 

XUTUAL  GBSBIT  :  See  title  Set-Off. 

XUTUAL  FB0MISE8.  In  a  declaration 
in  special  assumpsit  the  plaintiff  usually 
alleges  that,  in  consideration  that  he,  at 
the  request  of  the  defendant,  had  then 
promised  the  defendant  to  observe,  perform, 
and  fulfil  all  things  in  the  a^eement  on 
his,  the  plaintifTs,  part,  the  defendant  pro- 
mised the  plaintiff  that  he  would  perform 
and  fulfil  all  things  in  the  said  agreement 
on  his,  the  defendant's,  part  to  be  observed 
and  performed,  which  is  thence  termed  the 
allegation  or  statement  of  mutual  promises. 


N, 


VAHII88E1DERT.  In  French  I  aw  is 
the  contract  of  pledge ;  if  of  a  moveable, 
it  is  called  gage,  and  if  of  an  immoveable 
it  is  called  antichrite, 

HATIYO  EABEinX).  A  writ  which 
lay  for  a  lord  when  his  villein  had  run 
away  from  him;  it  was  direcUd  to  the 
sheriff,  and  commanded  him  to  apprehend 
the  villein,  and  to  restore  him  together 
with  his  goods  to  the  lord.  But  if  a  villein 
had  tarried  in  a  town  or  ancient  demesne 
lands  for  the  period  of  a  year  and  a  day 
without  having  been  claimed  by  his  lord, 
then  the  lord  could  not  seize  him  in  either 
of  such  places  (Lee  Termes  de  la  Ley),  It 
was  a  writ  of  right  raising  the  title  of  the 
lord,  upon  whom  therefore  the  onui  pro- 
bandi  was  laid ;  and  such  a  provision  was 
also  in  fiavour  of  liberty,  the  proof  of 
yillenage,  or  nelfty,  going  back  as  far  as 
1  Bic  I. 

See  also  title  Yillenaos. 

KATUSAL-BOBV  SUBJECTS.  Those 
who  are  bom  within  the  dominions,  or 
rather  within  the  allegiance,  of  the  King  of 
England. 

See  also  title  Allegiance. 

KATUSALIZATIOH.  The  making  a 
foreigner  a  lawful  subject  of  the  State,  or, 
as  it  is  sometimes  termed,  the  king's 
natural  subject.  Formerly,  an  Act  of 
Parliament  was  required  in  each  particu- 
lar case  to  naturalise  an  alien ;  the  king 
by  his  letters  patent  might  denizenise  but 
not  naturalise.  However,  by  the  7  &  8 
Vict.  c.  66,  which  was  a  General  Act,  it  was 
enacted  that  aliens  of  friendly  states  might 
become  naturalised  BritLt»h  subjects  upon 
complying  with  the  requisites  of  the  Act. 
And  now,  by  the  Naturalization  Act,  1870 
(S3  &  34  Vict  c.  14),  further  facilities  of 
naturalization  are  afforded,  and  the  impor- 
tant privilege  of  expatriation  is  conferred  ; 
also,  the  evil  or  inconvenience  of  a  *'  double 
allegiance  "  is  remedied. 

See  also  title  ALLEOLikNOB. 

HAYIGATIOH.  The  right  of  the  public 
to  navigate  a  public  river  is  paramount  to 
any  right  of  property  in  the  Crown,  which 
never  had  the  power,  e.^.,  to  grant  a  weir 
in  obstruction  of  the  navigation  (  WilUame 
V.  WiUoox,  8  N.  &  P.  608).  As  to  what  is 
evidence  of  a  public  river,  the  flux  and 
roflux  of  the  tides  is  prima  facie  evidence 
of  its  being  so;  but  the  evidence  is  not 
conclusive,  because  a  public  right  of  navi- 
gation in  such  a  river  may  have  been  ex- 
tinguished either  (a.)  By  legal  means; 
6.9.,  an  Act  of  Parliament,  a  writ  of  ad 
^uod  damnuifi  (we  that  title),  or  an  order 
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of  commietsioncrs  of  rivers;  or  (6.)  By 
natural  causeH — e.g.t  a  retreat  of  the  sea  or 
a  deposit  of  silt  and  mud  {Ilex  v.  Montague, 
6  D.  &  R.  616).  A  navigable  river  is  a 
public  highway  for  vessels  at  all  times  and 
states  of  the  tide  (Colchester  (Mayor)  ▼. 
Brooke,  7  Q.  B.  339) ;  and  an  obstruction  to 
the  navigation  may  be  the  subject  either 
of  an  action  or  of  an  indictment,  accoriiing 
to  the  circumstances.  Similarly,  the  public 
have  a  right  of  user  of  a  canal,  which  is 
an  artificial  navigable  river,  e.g.,  with 
boats  propelled  by  steam  power,  if  they  do 
no  injury  to  the  canal  beyond  what  would 
be  occasioned  by  traction  by  horses.  Com 
v.  Midland  Ry.  Co.,  5  Jur.  (N.  a)  1017. 

HAYT :  See  title  Abmt. 

HE  EXEAT  BEGKO  (ihat  he  Uatfe  not  the 
hinijdom).  A  writ  which  issues  to  restrain 
a  [lerson  from  leaving  the  kingdom.  This 
writ  is  frequently  resorted  to  in  Equity 
when  one  party  has  an  equitable  demand 
au;ainst  another,  and  that  other  is  about 
to  leave  the  kingdom ;  and  it  is  only  in 
cases  where  the  intention  of  the  party  to 
leave  can  bo  shewn  that  the  writ  is  granted. 
F.  N.  B. ;  Gray's  Ch.  Pr.  16. 

HEGATIVE  FBEOHAHT.  In  pleading 
signifies  the  statement  of  a  negative  pro- 
{)osition  in  such  a  form  as  may  imply  or 
carry  with  it  the  admission  of  an  amrma- 
tive.  Thus,  in  an  action  of  trespass  for 
entering  the  plaintifi's  house,  the  defendant 

E leaded  that  the  plaintifiTs  daughter  gave 
im  licence  to  do  so,  and  that  he  entered 
by  that  licence;  to  which  the  plaintiff 
replied,  that  he  did  not  enter  by  her 
licence.  This  replication  was  held  to  be 
a  negative  pregnant,  inasmuch  as  it  might 
imply  or  carry  with  it  the  admission  that  a 
licence  was  given,  although  the  defendant 
did  not  enter  by  that  licence;  and  the 
proposition  would  therefore,  in  the  lan- 
guage of  pleading,  be  said  tu  be  pregnant 
with  that  admission;  viz.,  thai  a  licence 
was  given.  A  negative  pregnant  is  one 
of  those  faults  in  pleading  which  fall 
within  the  rule  that  pleadings  must  not  be 
ambiguous  or  doubtSful  in  meaning.  In 
the  above  instance  the  plaintiff  should 
have  denied  either  the  entry  by  itself,  or 
the  licence  by  itself;  for  the  effect  of 
denyins:  both  together  was  to  leave  it 
doubtful  whether  he  meant  to  deny  the 
licence,  or  the  fact  of  the  defendant's  entry 
by  virtue  of  that  licence.  Steph.  on  PI.  408, 
409,  4th  ed. 

**  KEOIiIOEVCE.  Negligence  producing 
damage  to  the  plaintiff  is  in  all  cases  a 
ground  of  action ;  but  the  question  what 
shall  be  considered  negligence  for  this  pur- 
pose is  a  question  for  the  jury,  subject  to 
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certain  rules  of  law,  or  of  common  sense, 
according  to  which  the  mensnre  of  cul- 
pable negligence  varies  according  as  the 
circumstances  of  the  cases  differ.  In  all 
cases,  the  first  point  to  settle  is  the  amount 
or  degree  of  diligence  exigible  from  tho 
defendant,  for  by  means  of  that  positive 
criterion,  it  is  possible  to  ascertain  in  the 
next  place  the  amount  or  degree  of  negli- 
gence on  the  defendant's  part  which  will 
involve  him  in  liability  jfor  the  damage 
which  has  arisen.  The  rule  is,  that  the 
negligence  is  inversely  in  proportion  to  the 
diligence.  For  example,  if  but  slight 
dili^'encc  (Jevis  diligentia)  is  exigible,  then 
only  gross  negligence  (erossa  negligentid) 
amounting  also  to  wilfulness  or  intention- 
ality  (dolus),  will  render  the  defendant 
liable,  as  is  the  case  with  gratuitous 
bailees,  whether  depositaries  or  mandatories. 
And,  on  tho  other  hand,  if  extreme  dili- 
gence (exacta  diligentia)  is  exigible,  then 
the  slightest  negligence  (levis  negligentia, 
or  levis  culpa)  will  in  like  manner  render 
the  defendant  liable,  as  is  the  case  with 
inn-keepers,  carriers,  and  generally  with 
paid  bailees. 

But,  subject  to  these  rules,  the  question 
is  one  of  fad ;  and  the  mode  of  proof 
varies  from  the  most  apparent  case,  in 
which  the  facts  speak  for  themselves  (res 
ipsa  loquitur)  condemning  the  defendant, 
into  the  least  tangible  case  of  all,  in  which 
the  judge  hesitates  whether  or  not  there  la 
any  question  of  negligence  at  all  which  he 
can  submit  to  the  jury.  Then,  occasion- 
ally, tho  plaintiff  has  by  his  ovm  negligence 
cotUributed  to  the  damage ;  and,  before  tho 
jury  can  find  for  him,  they  must  be  per- 
suaded upon  the  evidence  that  the  defen- 
dant's negligence  was  such  as  that  tho 
damage  would  have  arisen  at  all  events 
although  the  plaintiff  had  been  ever  so 
diligent. 

HEUTBALITT.  Is  the  condition  in 
which  a  third  nation  is,  when  two  other 
nations  are  at  war  with  each  other.  The 
duties  of  a  friendly  neutrality  have  been 
considerably  increased  of  late  years,  whenoo 
the  Foreign  Enlistment  or  Neutrality  Act 
of  59  Geo.  3,  c.  69,  has  been  repealed,  and 
a  more  stringent  Neutrality  Act,  viz.,  the 
Foreign  Enlistment  Act,  1870  (33  &  34 
Vict.  c.  90),  substituted  in  its  place. 
Under  that  Act,  which  extends  to  all  tho 
Queen's  dominions  and  the  adjacent  terri- 
torial waters,  the  penalty  of  fine  and  im- 
prisonment, or  of  either,  and*  with  or 
without  hard  labour,  is  imposed  upon  any 
British  subject  enlisting  without  the 
licence  of  the  Queen  in  the  military  or 
naval  service  of  cither  belligerent,  or 
agreeing  to  so  culittt,  or  inducing  others  to 
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BO  enlist,  or  leaving  England  with  the  in- 
tCTitioii  to  80  enlist,  or  inducing  others  to 
cmbiirk  witii  that  intention,  under  a  mis- 
representation of  the  fact,  or  taking  ille- 
gally enlisted  persons  on  board,  with  a 
knowledge  of  the  fact.  And  'under  the 
f^ame  Act,  illegal  ship-building  and  all 
particular  acts  assistant  thereto,  and  all 
illegal  expeditions  generally,  are  subject 
to  the  like  penalties,  together  with  the 
forfeiture  of  the  vessel  or  other  materials  of 
the  expedition. 

NEW  ABSIOmGSHT.  From  the  very 
general  terms  in  which  declarations  are 
frameil,  tlio  defendant  is  eometimes  not 
8iii!iciently  guided  to  the  real  cause  of 
complaint,  and  is  in  consequence  led  to 
apply  his  plea  to  a  diflercut  matter  from 
that  which  the  plaintiff  had  in  view.  In 
such  cases,  a  plaintitf  is  obliged  to  resort, 
in  his  replication,  to  a  mode  of  pleading 
tenn(Ml  a  new  assignment,  for  the  purpose 
of  setting  the  defendant  right.  A  new 
assignment,  as  the  phrase  imports,  is  an 
instrument  in  which  the  plaintiff  assigns 
afresh  his  ground  of  complaint  with  more 
certainty  and  particularitv  than  he  had 
previously  done  in  t^e  declaration,  and 
distinguishes  tlie  true  ground  of  complaint 
from  that  which  ttie  defendant  in  his  plea 
had  assumed  it  to  be.  Thus,  in  an  action 
of  trespass  quare  datuum  fregit,  for  re- 
peated trespasses,  the  declaration  usually 
statxR  that  the  defendant  on  divers  days 
and  times  before  the  commencement  of  the 
suit  broke  and  entered  the  plaintiff's  close, 
and  trod  down  the  soil,  Ac,  without  set- 
ting fortii  more  specifically  in  what  parts 
of  the  close,  or  on  what  occasions,  the  de- 
fcndaTit  trespassed ;  now  it  might  happen 
that  the  defendant  claimed  a  right  of  way 
over  a  certain  part  of  the  close,  and  in  ex- 
ercise of  that  right  had  repeatedly  entered 
and  walked  over  it ;  and  it  mav  also  happen 
that  he  has  entered  and  trod  down  the  soil, « 
&e.,  on  otiier  occasions,  and  in  parts  out  of 
tlio  supposed  line  of  way,  and  the  plaintiff, 
not  admitting  the  right  claimed,  may  have 
intended  to  apply  bis  action  both  to  the 
one  set  of  trespasses  and  the  other.  But  as 
from  the  generality  of  the  declaration  it 
woujd  be  consistent  to  suppose  that  it  re- 
ferred only  to  his  entering  and  walking  in 
that  part  over  which  he  daimed  the  rieht 
of  way,  the  defendant  would  be  entitled  to 
suppose  or  assume  that  it  referred,  in  fact, 
only  to  his  entering  and  walking  in  that 
line  of  way.  He  might,  therefore,  in  his 
plea,  allege,  as  a  complete  answer  to  the 
whole  complaint,  that  he  had  a  right  of 
way  by  grunt,  &o.,over  the  said  close ;  and 
if  ho  did  this,  and  the  plaintiff  confined 
himself  in  his  replication  to  a  denial  of 
tliat  plea,  and  the  defendant  at  the  trial 
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proved  aright  of  wny  as  alleged,  the  plain- 
tiff would  be  precluded  from  giving  evidence 
of  any  trespasses  committed  out  of  the 
line  or  track  over  which  the  defendant 
thus  appeared  entitled  to  pass.  In  such 
case,  therefore,  the  plaintiirs  course  would 
be,  in  his  replication,  both  to  deny  the  plea, 
and  also  to  new  assign,  by  alleging  that  he 
brought  his  action  not  only  for  those  tres- 
passes, supposed  or  ai«umed  by  the  defen- 
dant, but  also  for  others  committed  on 
other  occasions,  and  in  other  parts  of  the 
close  out  of  the  supposed  track  or  line  of 
way  over  which  the  defendant  so  cLiimed 
a  right  to  pass ;  and  such  a  new  assign- 
ment is  usually  called  a  new  assignment 
extra  viam.  Stoph.  PI.  247,  252 ;  Bull.  & 
Leake,  Free,  in  Plead.,  pp.  653 — 657. 

By  the  C.  L.  P.  Act,  1852,  s.  87,  only 
one  new  assignment  shall  be  pleaded  to 
any  number  of  pleas  to  the  same  cause  of 
action;  and  such  new  assignment  shidl  bo 
ccmsistent  with  and  confined  by  the  parti- 
culars (if  any)  delivered  in  the  action,  and 
shall  state  that  the  plaintiff  proceeds  for 
causes  of  action  different  from  all  thoso 
which  the  pleas  profess  to  jusjtify,  or  for  an 
excess  over  and  above  what  all  the  defences 
set  up  in  such  pleas  justify,  or  both. 

NEW    TRIAL  MOTION  PAFEB.      By 

the  practice  of  the  Courts  motions  for  new 
trials  must  in  general  be  made  within  tho 
first  four  days  of  term;  but  when  from 
pressure  of  business,  or  other  like  cause,  tho 
Courts  have  not  had  time  to  dif^poso  of  all 
the  applications,  it  is  the  practice  to  have 
the  names  of  the  causes  and  of  the  counsel 
who  are  instructed  to  move  therein  put 
into  a  list,  called  the  new  trial  motion 
paper ;  and  the  motions  are  then  heard  and 
disposed  of  on  the  following  or  some  sub- 
sequent day,  according  to  the  seniority  of 
counsel  appointed  to  move  therein. 

NEW  TBIAL  PAFEB.  A  paper  con- 
taining a  list  of  causes  in  which  rules  nisi 
have  been  obtained  for  a  new  trial,  or  for 
entering  a  verdict  in  place  of  a  nonsuit,  or 
for  judgment  non  obstante  veredicto,  or  for 
otherwise  varying  or  setting  aside  proceed- 
ings which  have  taken  place  at  Nisi  Prius. 
These  are  called  on  for  argument  in  the 
order  in  which  they  stand  in  the  paper,  on 
days  appointed  by  the  judges  for  the 
purpose. 

NEXT  FRIEND.  An  infant  sues  by 
his  next  friend  (prochein  ami)  and  defends 
by  his  guardian  ad  litem.  Similarly  a 
married  woman  where  she  has  an  mterest 
confiicting  with  that  of  her  husband,  sues 
by  her  next  friend  (making  her  husband  a 
dcrondaut).  Tho  namo  of  tho  next  friend 
is  always  mentioned  in  the  title  of  the 
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caoBc  or  matter,  and  a  written  anthority 
from  the  next  friend  must,  in  the  cate  of  a 
snit,  be  filed  together  with  the  bill  (15  ft 
16  Vict.  c.  86,  8.  11).  The  next  friend  is 
reeponsible  for  the  costs  of  the  suit  if  un- 
successful. 

VIOHT.  As  fo  what  is  reckoned  night 
and  what  day,  with  reference  to  the  offence 
of  burglary,  it  seems  to  be  the  general 
opinion  that  if  there  be  daylight,  or  cre- 
puneidum,  enough  begun  or  left  to  discern 
a  man's  &ce,  that  is  considered  day.  And 
night  is  defined,  or  rather  described,  by 
some,  to  be  when  it  is  so  dark  that  the 
countenance  of  a  man  cannot  be  dis- 
cerned (1  Hale's  P.  C.  350).  However, 
tlie  arbitrary  limit  of  9  pji.  to  6  a.m.  has 
been  fixed  as  the  period  of  night  in  prose- 
cutions for  burglary  and  larceny.  24  &  25 
Vict,  a  96,  8. 1. 

HIHIL  CAPIAT  FSB  BREVJS,  or  FSB 
WTiTiAlf  (that  he  take  noQting  by  hu  torit). 
The  judgment  given  against  a  plaintiff 
either  in  bar  of  his  action,  or  in  abatement 
of  his  writ    Co.  Litt.  363. 

aiMUt,  or  m  DJUU5I  (he  owei  nothing). 
The  plea  to  an  action  of  debt  on  simple 
contract  is  commonly  not  indebted,  or  nil 
debet.  However,  now, by  r.  11,  T.  T..1853. 
'*  the  plea  of  nil  debet  shall  not  be  allowed 
in  any  action  ;'*  see  Bull.  &  Leake,  Free.  PL 
462. 

AUUL,  or  m  DICII  (he  says  nothing). 
When  the  plaintiff  in  an  actiou  has  stated 
his  case  in  the  declaration,  it  is  incumbent 
on  the  defendant,  within  a  prescribed  time, 
to  make  his  defence  and  to  put  in  a  plea, 
otherwise  the  plaintiff  will  be  entitled  to 
have  judgment  by  default  or  nil  dieit  of 
the  defendant. 

See  title  Judgment. 

HIHIL,  or  Vn  HABUIT IH  TSHEXSV- 
TI8.  A  plea  to  be  pleaded  in  an  action 
of  debt  only,  brought  by  a  lessor  against  a 
lessee  for  years,  or  at  will,  without  deed. 
2  Lil.  Abr.  214. 

Hin  FBIUB  (unless  before).  The  niei 
prius  Courts  are  such  as  are  held  for  the 
trial  of  issues  of  fact  before  a  jury  and  one 
presiding  jud^.  It  is  in  these  Courts  that 
the  various  disputes  and  differences  which 
daily  arise  between  man  and  man,  and 
which  form  the  subject-matter  of  civil 
actions,  are  beard  and  determined.  The 
circumstance  of  the  niii  prius  Courts 
taking  cognizance  of  questions  of  fact 
onlv  arising  between  man  and  man  in  his 
civil  capacity,  occasions  them  to  be  fre- 
quently mentioned  in  contradistinction  to 
the  criminal  Courts,  and  to  the  Courts 
sitting  in  banc  or  banco  for  the  hearing 


Hm  TBIUf^— continued. 
and  determining  questions  of  law.  Thna, 
a  judge  may  be  said  to  be  sitting  in  bane^ 
or  at  nisi  prius ;  in  the  one  case  he  woultl, 
in  company  with  three  other  learned 
judges,  oe  hearing  and  determining  Ques- 
tions of  law,  which  have  been  raisea  for 
the  opinion  of  the  Court :  in  the  other,  he 
would  be  presiding  at  the  trial  of  some 
question  of  fact  which  was  to  be  submitted 
to  the  consideration  of  a  jury.  8o  at  the 
assizes,  a  judge  is  said  to  be  sitting  in  the 
nisi  prius  Court,  as  distinguished  from  the 
Crown  Court,  wherein  the  trial  of  pri- 
soners takes  place.  The  same  distinctxm 
prevails  when  speaking  of  the  peculiar 
qualifications  of  an  advocate;  thus  an 
advocate  is  frequently  said  to  be  a  good 
nisi  prius  lawyer,  meaning  tiiereby,  that 
he  possesses  in  an  eminent  degree  that 
peculiar  learning,  and  those  mental  quali- 
fications, more  particularly  required  to 
attain  success  in  the  conduct  and  manage- 
ment of  trials  at  nisi  prius.  The  origin  of 
the  phrase  in  this  application  of  it  ia  in 
the  old  form  of  prxeipe  to  the  sheriff  com- 
manding him  to  have  the  persons  of  the 
jury  at  Westminster  on  such  and  such  a 
day  *'  unless  sooner  "  (nisi  prius)  the  jadgo 
should  go  down  himself  to  the  country  to 
try  the  case  there. 

VOLLB  PBOeEQUI  (that  he  wiU  wd 
prosecute  or  follow  up),  A  nolle  prosequi 
is  in  the  nature  of  an  acknowledgment  or 
undertaking  by  the  plaintiff  in  an  action 
to  forbear  to  proceed  any  further  either  in 
the  action  altogether,  or  as  to  some  part  of 
it,  or  as  to  some  of  the  defendants.  A  notte 
prosequi  is  different  from  a  non  pros,,  for 
there  the  plaintiff  is  put  out  of  Court  with 
respect  to  all  the  defendants.  If  a  plaintiff 
misconceives  his  action,  or  makes  a  mistidLe 
as  to  the  party  sued  (as  where  he  sues  a 
feme  covert,  ana  she  pleads  coverture  in  bar, 
or  the  like),  he  may  enter  a  noQs  prosequi 
as  tc  the  whole  cause  of  action,  and  pro- 
ceed de  novo  in  another  action  (2  Arch. 
Praoi  1512).  If  money  be  paid  into  Court, 
and  the  plaintiff  determines  on  accepting 
that  Bum^in  iatisfaotion  of  the  action,  he 
may  reply  that  he  accepts  tlie  sum  paid  into 
Court  in  satisfaction  of  that  part  of  the  de- 
claration to  which  the  plea  is  pleaded ;  and 
if  he  does  so,  he  must  at  the  same  time  add 
a  noUe  prosequi  as  to  the  residue,  otherwise 
the  defendant  may  sign  judgment  of  non 
pros.  But  if  he  accepts  the  sum  in  eatisfao- 
tion  of  part  only  of  his  action,  namely,  of 
that  part  to  which  the  plea  of  payment 
into  Court  is  pleaded,  then  he  must  reply 
to  the  other  pleas  of  the  defendant.  Day'a 
Com.  Law.  Pract.  110. 

HOUHATIOV  TO  A  UVnTG.       The 
rights  of  nominating  and  of  presenting  to 
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a  living  are  diBtinct,  and  ma^  reeide  in 
different  persons.  Presentation  is  the 
offering  a  clerk  to  the  bishop.  Nomination 
is  the  offering  a  clerk  to  the  person  who 
has  the  right  of  presentation.  Thns,  one 
seised  of  an  advowson  may  g^rant  to  A.  and 
his  heirs  that  whenever  the  church  becomes 
vacant,  he  will  present  such  a  person  as 
A,  or  his  heirs  shall  nominate.  He  who 
has  the  right  of  nomination  is,  to  most 
purposes,  considered  as  the  patron  of  the 
church.    Plowd.  529 ;  Hog  Ecc.  Law,  5. 

KOK'AGS.  Under  twenty-one  years  of 
age  in  some  cases,  and  under  fourteen  or 
twelve  in  others. 

See  titles  Agb  ;  Infasts. 

HOK  ABSUMPSIT  (he  hath  not  pro- 
mised). The  name  of  a  plea  which  occurs 
in  the  action  of  aseumpeit,  by  which  the 
defendant  denies  that  he  undertook,  or 
promised,  to  do  the  thing  which  the  plain- 
tiff in  his  declaration  alleges  that  he  did 
undertake  and  promise  to  do;  and  this 
plea  operates  as  a  denial,  in  point  of  fact, 
of  the  existence  of  any  express  promise  of 
the  fact  alleged  in  the  declaration,  or  of 
the  matters  of  fact  from  which  the  promise 
alleged  would  be  implied  by  law.  Steph. 
on  Plead.  170, 180. 

HOH  A88UXP8IT  IimA  8SX  AmOS 

(he  hae  not  promised  within  six  years). 
There  are  certain  periods  limited  by  law 
within  which  actions  must  be  brought.  In 
an  action  of  assumpsit  the  period  is  six 
years ;  if,  therefore,  any  person  commences 
such  an  action  for  anything  which  did  not 
accrue  or  happen  within  such  period  of  six 
years,  the  deiundant  may  plead  nan  assump- 
sit infra  sex  annos,  i.e.,  ne  made  no  such 
promise  within  six  years,  which  plea  is  an 
effectual  bar  to  the  complaint;  and  the 
defendant  in  such  case  Ib  said  to  plead  the 
Statute  of  Limitations. 


KOK  GEPIT  (he  hcu  not  taken),  A 
plea  which  occurs  in  the  action  of  replevin, 
m  which  action  the  plaintiff  alleges  in 
his  declaration  that  the  defendant  ''took 
certain  cattle  or  goods  of  the  plaintiff  in 
a  certain  phioe  called,  &c.,"  and  this  plea 
states  that  he  (Ud  not  take  the  said  cattle 
or  goods  "  in  manner  and  form  as  alleged,** 
which  involves  a  denial  both  of  the  taking 
and  of  the  place  in  which  the  taking  was 
alleged  to  have  been;  the  place  being  a 
material  point  in  this  action.  Steph.  on 
Plead.  185. 

HOK-CLADC.  The  omission  or  neglect 
of  him  who  ought  to  claim  his  right  within 
the  time  limited  by  law ;  as  within  a  year 
and  a  day  where  a  continual  claim  was  re- 
quired, or  within  five  years  after  a  fine  hod 
been  levied.    Les  Termes  de  la  Ley. 


VOV  00KP08  HSJIT18.  Not  master 
of  his  wits;  in  other  words,  of  unsound 
mind. 

See  title  Lunacy. 

KOH  00V8TAT  (it  does  not  appear). 
It  is  by  no  means  clearer  evident ;  a  phrase 
uied  in  general  to  state  some  conclusion  as 
not  following,  although  it  seems,  primd 
faeisj  to  follow. 

HO V  DAJUlFiOATUB  (not  damnified  or 
hurt).  This  is  a  plea  in  an  action  of  debt 
on  an  indemnity  bond,  or  bond  conditioned 
**  to  keep  the  plaintiff  harmless  and  indem- 
nified," &c. ;  it  Ib  in  the  nature  of  a  plea 
of  pc^ormance,  being  used  where  the 
defendant  means  to  allege  that  the  plaintiff 
has  been  kept  harmless  and  indemnified 
according  to  the  tenor  of  the  condition. 
Steph.  ou  Plead.  388. 
« 

HOK  DSCDCAHSO  (not  paying  tithes), 
A  custom  or  prescription  of  ae  non  deci- 
mando  is  a  claim  to  be  entirely  discharged 
of  tithes,  and  to  pay  no  compensation  in 
lieu  of  them. 

See  also  title  Modus  DicmAHDL 

VOK  iUSTUUSI  (he  does  not  detain).     A 

Elea  which  occurs  in  the  action  of  detlnet, 
y  which  the  defendant  alleges  that  he  did 
not  detain  "  the  said  goods  in  the  plain- 
tiffs declaration  specified,  &c.  It  operated 
therefore  as  a  denial  of  the  detention  of 
the  goods  in  question  by  the  defendant 
Steph.  on  Plead.  175. 

KOK  X8T  FACTUX  (it  U  not  his  deed). 
A  plea  which  occurs  in  the  action  of  debt 
on  bond  or  other  specialty,  and  also  in 
covenant.  In  this  plea  the  defendant 
denies  that  the  deed  mentioned  in  the 
declaration  Ib  his  deed  (Steph.  on  Plead. 
169,  172),  By  r.  10,  ;T.  T.  1853,  in 
actions  on  specialties  and  covenants,  the 
plea  of  non  est  factum  shall  operate  as  a 
denial  of  the  execution  of  the  deed  in 
point  of  fact  only,  and  all  other  defences 
shall  be  specially  pleaded,  including  mat- 
ters which  make  the  deed  absolutely  void 
as  well  as  those  which  make  it  voidable. 

KOH  X8T  XKYSHTUS  (he  U  not  found). 
When  a  writ  is  directea  to  the  sheriff 
commanding  him  to  arrest  the  defendant, 
and  he  is  unable  to  do  so  because  he  can- 
not find  him,  he  returns  the  writ  with  an 
indorsement  on  it  to  that  effect,  and  this  is 
technically  called  a  return  of  non  est  inven- 
tus. However,  this  return  is  necessarily 
now  little  in  use,  since  the  facility  of  im- 
prisonment for  debt,  and  almost  the  prac- 
tice itself  of  such  imprisonment,  haveooen 
done  away  with. 

See  title  Impkisonmibmt  fob  Debt. 
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NOK-TSASAHCE  (non-performance).  Tho 
omitting  to  do  wliat  ought  to  bo  done,  e.g.j 
where  a  gratuitous  bailee  simply  refuses 
to  enter  upon  the  agency,  and  for  which 
mere  non-feasance  he  is  lield  to  he  not 
liable.  Balfe  v.  West,  13  C.  B.  466. 
See  also  title  Misfeasance. 

HOK-JOIKDER.  The  not  joining  of  any 
person  or  persons  as  a  co-defendant  or  co- 
plaintiff.  It  may  be  further  illustrated  by 
the  following  passage  from  Tidd's  Practice : 
•*  In  actions  upon  contracts,  where  there 
are  several  parties,  the  action  should  be 
brouglit  by  or  against  all  of  them,  if 
living,  or  if  some  are  dead,  by  or  against 
the  survivors ;  and  if  an  action  be  brought 
by  one  of  several  parties  on  a  joint  con- 
tract made  with  all  of  them,  the  non- 
joinder may  be  pleaded  in  bar,"  i.e.,  tlie 
fact  of  all  the  parties  to  tlie  contract  not 
having  been  joined  in  the  action  may  bo 
pleaded  in  bar.    Tidd's  New  Pract.  818. 

HON  0B8TAHTE  VEBEDICTO  (nohcith- 
stauding  tlie  verdicf).  When  the  defence 
of  the  defendant  in  an  action  put  upon  the 
record  is  not  a  legal  defence  to  the  action 
in  point  of  substance,  and  the  defendant 
obtains  a  verdict,  the  Court,  upon  motion, 
will  give  the  plaintiff  leave  to  sign  judg- 
ment notwithstanding  the  verdict,  provided 
the  merits  of  the  case  be  very  clear ;  and 
this  is  called  judgment  non  obstante  vere- 
dicto.   2  Arch.  Pract.  1551. 

HOH  FB06.,  or  HON  FBOSEQUITnB  (he 

does  not  prosecute  or  follow  up).  If  in  the 
proceedings  of  an  action  at  law  the  plain- 
tiff neglects  to  take  any  of  those  steps 
which  he  ought  to  take  within  the  time 
prescribed  by  the  practice  of  the  CJourts 
for  that  purpose,  the  defendant  may  enter 
judgment  of  nonpros,  against  him,  whereby 
it  is  adjudged  that  the  plaintiff  does  not 
follow  up  (non  prosequitur)  his  suit  as  he 
ought  to  do,  and  therefore  the  defendant 
ought  to  have  judgment  against  him. 
Smith's  Action  at  Law,  96. 

KOHSUIT  (non  est  proseeutus).  A  renun- 
ciation or  giving  up  the  suit  by  the  plain- 
tiff; and  this  is  usually  done  on  his  dis- 
covering some  error  or  defect,  or  when  he 
iinds  that  his  evidence  is  not  sufficient  to 
maintain  his  casQ.  The  stage  of  the  pro- 
ceedings at  which  a  plaintiff  is  nonsuited  is 
usually  just  before  the  judge  has  summed  up, 
but  it  may  be  done  at  any  time  before  the 
jury  have  delivered  their  verdict.  It  is, 
however,  entirely  optional  with  the  plain- 
tiff whether  he  will  submit  to  a  nonsuit  or 
not ;  he  cannot  bo  compelled  to  do  so,  but 
may  insist  on  the  case  going  to  tho  jury, 
anil  take  his  chance  of  the  verdict.  In 
cases,  however,  whore  it  is  doubtful 
whether  tlio  verdict  will  be  a  favoumblo 
one,  It  is  usual  for  the  plaintiff  to  choose 


JSOVSUIT— continued. 
(or  elect,  as  it  is  termed)  to  be  nonsuited, 
because  after  a  nonsuit  he  may  commence 
another  sait  agaiubt  the  defendant  for  the 
same  cause  of  action,  which  may  be  advi- 
sable if  he  can  come  better  prepared  with 
evidence,  or  can  ottierwise  repair  tho  deftct 
which  was  the  cause  of  his  failure  ;  but  if 
a  verdict  be  once  given,  and  judgment 
follow  thereon,  he  is  for  ever  barred  from 
suing  the  defendant  upon  the  ^ame  ground 
of  complaint.  1  Arch.  Pract.  409,  444 ; 
8teph.  on  Plead.  120. 

HON  8UK  XHFOBKATUS  (lam  not  in- 
formed). Judgment  by  default  is  either  by 
nil  dicity  that  is,  where  the  defendant  is 
stated  to  have  appeared,  but  to  have  said 
notldng  in  bar  or  preclusion  of  the  action  ; 
or  by  non  snm  informaiuSy  where  he  is  said 
to  appear  by  attorney,  but  tlie  attorney 
says  that  he  is  not  inforn)ed  by  the  de- 
fendant of  any  answer  to  be  given.  This 
latter  is  used  only  in  cases  where  judg- 
ment is  entered  in  pursuance  of  a  pre- 
vious agreement  between  the  parties.  Les 
Termed  de  la  Ley. 

NOTAST.  In  ancient  times  a  notary 
was  a  scribe  or  scrivener,  who  took  minutes 
and  made  short  drafts  of  writings  and  instru- 
ments, both  of  a  public  and  private  nature. 
In  the  present  day,  however,  ho  is  called  a 
notary  public,  who  confirms  and  attests  tl  o 
truth  of  any  deeds  or  writings,  in  order 
to  render  the  same  available  as  evidence  of 
the  facts  therein  contained  in  any  other 
country.  Some  of  the  chief  duties  of  no- 
taries are  connected  with  mercantile  tran&-' 
actions,  as  in  noting  bills  of  exchange  and 
promissory  notes  which  have  been  presented 
for  payiuent  and  dishonoured,  the  noting  of 
a  foreign  bill  being,  like  tho  notice  of  <ii8- 
honour  of  an  inland  bill,  a  necessary  pro- 
liminary  to  bringing  an  action  upon  it 
against  the  indorsers  and  (usually)  against 
the  drawer. 

NOTE  07  A  FINE.      Tho  note  of  a  fino 
was  an  abstract  of  the  writ  of  covenant 
and  concord,  naming  the  parties,  the  par- 
cels of  land,  and  the  agreement. 
See  also  title  Fine. 

NOTE,  PB0MXS80BT :  See  tlUe  Pbomib- 
BORT  Note. 

NOT  OTJUTT.  a  plea  which  occurs  in 
the  action  of  trespass  or  trespass  on  tho 
case  ex  delicto,  by  which  the  defendunt 
denies  being  guilty  of  the  trespasses,  &c., 
laid  to  his  charge  in  the  plaintiff^s  decla- 
ration. When  a  defendant  pleads  not 
guilty  in  a  criminal  charge  he  thereby  puts 
himself  upon  trial,  and  is  entitled  to  all 
the  chances  of  escape  from  conviction  which 
the  rules  of  law  afford  him  in  case  of  tho 
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evidence  being  doubtful,  or  from  any  other 
cause,  notwithstanding  he  may  in  fact 
have  committed  the  act  which  ia  usually 
taken  to  constitute  the  offence.  An  uc- 
cuued  person  id,  therefore,  in  all  cases  jus- 
tified in  pleading  not  guilty  to  a  criminal 
c! large.  On  the  other  hnnd,  in  civil  cases, 
when  a  defendant  pleads  not  guilty  he  is 
said  to  plead  the  general  issue,  whereby  he 
is  tiiken  to  dony  the  gist  of  the  action 
only.  For  example,  in  actions  for  torts 
tiie  plea  of  not  guilty  operating  as  a  denial 
only  of  the  breach  of  rluty  or  wrongful  act 
alleged  to  have  been  committed  by  the  de- 
fendant; it  follows  that  in  an  action  for  a 
nuisance  to  the  occupation  of  a  house 
by  caiTying  on  an  offensive  trade  the 
plea  of  not  guilty  will  operate  as  a  denial 
only  that  the  defendant  carried  on  the 
alleged  trade  in  such  a  way  as  to  be  a 
nuisance  to  the  occupittion  of  the  house, 
but  will  not  operate  as  a  denial  of  the 
plaintiffs  occupation  of  the  hou:^.  And 
again,  in  an  action  for  slander  of  a  plain- 
tiff in  his  office,  or  profession,  or  trade,  the 
plea  of  not  guilty  will  operate  as  a  denial 
of  speaking  the  words,  of  8))eaking  them 
maliciously  and  in  the  defamatory  sense 
imputed,  and  with  reference  to  the  plain- 
tiff s  office,  or  profession,  or  trade,  but  will 
not  operate  as  a  denial  of  the  fact  of  the 
plaintiff  holding  the  office,  or  profession, 
or  trade  alleged.  See  Smith's  Action  at 
Ijaw,  p.  533. 

KOnCE.  This  is  a  head  of  equity  of 
great  importance  in  the  two  principal  re- 
spects following,  namely : — 

(1.)  As  perfecting  the  assignment  of 
choses  in  action ;  and 

(2.)  As  affecting  or  not  affecting  eubse- 
quent  interests. 

But  in  regard  to  both  these  branches 
notice  may  be  either  actual  or  constructive, 
with  this  difference,  that  actual  notice  is 
the  more  common  of  the  two  in  respect  of 
the  former  branch,  and  constructive  notice 
the  more  common  in  respect  of  the  latter. 
For,  firstly,  actual  notice  is  any  express 
intimation  given  by  a'  person  interested, 
or  claiming  to  be  interested,  in  the  chose 
in  action  to  the  person  having  present  con- 
trol oVer  it,  on  purpose  to  bind  him  as  to 
such  control,  and  thereby  to  complete,  as 
far  as  possible,  the  rights  of  the  person 
giving  the  notice.  And,  secondly,  con- 
structive notice  is  notice  implied  or  in- 
ferred from  the  proof  of  surrounding  cir- 
cumstances,— an  insecure  form  of  notice, 
which  the  person  claiming  a  chose  in  action 
should  in  no  case  rely  upon.  Notice  has 
been  inferred  from  two  states  of  circum- 
stances in  particular,  viz.,  (1.)  Where  actual 
notice  of  some  general  charge  has  been 
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given,  and  if  the  fact  had  been  inquired 
into,  the  person  receiving  such  notice 
would  have  been  naturally  led  on  to  notice 
of  other  things,  but  ho  has  neglected  all 
inquiry,  wherefore  of  these  latter  he  is 
taken  to  have  had  constructive  notice ;  and 
(2.)  Where  the  circumstances  are  such  as 
shew  the  person  charged  with  construc- 
tive notice  to  have  wilfully,  and  not  negli- 
gently merely,  abstained  from  inquiry  for 
the  purpose  of  avoiding  notice.  For  the 
first  species  of  constructive  notice  see 
Biseoe  v.  Banbury  (Earl)  (I  Ch.  Ca.  287)  ; 
and  for  the  second  species.  Birch  v.  iiY- 
laineSf  (2  Anstr.  427).  And  there  is  a  third 
species  of  constructive  notice  arising  from 
the  relation  of  the  parties,  as  being  that 
of  principal  and  agent,  client  and  solicitor, 
and  such  like,  where  the  transaction  is 
either  contemporaneous  with,  or  shortly 
subsequent  to,  another  transaction  commu- 
nicating notice  (^FuUer  v.  Bennett,  2  Hare, 
894),  the  subject  matter  of  the  notice 
having  been  a  material  part  of  the  earlier 
transaction.  Wyllie  v.  Pollen,  32  L.  J. 
(Ch.)  N.  S.  782. 

Ooiisidering  the  subject  of  Notice  in 
its  two  branches, — and,  Firstly,  Notice  as 
perfecting  the  assignment  of  choses  in 
action.  In  order  that  third  parties  nmy  be 
bound  it  is  necessary,  with  regsird  to  a 
chose  in  actionf  to  give  notice  to  the  person 
in  whose  hands  it  is,  or  when  realising 
itself  will  be,  such  notice  being,  in  the 
case  of  a  chose  in  action  which  does  not 
admit  of  actual  delivery,  precisely  equiva- 
lent in  its  effect  to  the  actual  delivery  of  a 
chattel  in  possession  which  admits  of  de- 
livery {ByaXl  y,  Bowles,!  Yea,  MS).  There- 
fore, 

(a.)  In  order  to  take  a  chose  in  action  out 
of  the  order  and  disposition  of  the  creditor 
in  case  of  his  bankruptcy  it  is  necessary  to 
give  notice  to  the  debtor.  Byall  v.  Boioles, 
supra. 

(6.)  In  the  case  of  a  policy  of  assurance 
notice  must  be  given  to  the  insurance  ottice. 
Thompson  r,  Tomkins,  2  Dr.  &  Sm.  8. 

(c.)  In  the  case  of  an  assignment  of 
freight  notice  must  be  given  to  the  char- 
terer.    Brown  v.  Tanner,  L.  R.  2  Eq.  8()(i. 

(d.)  In  the  case  of  an  assignment  of  a 
legacy,  general  or  specific,  the  executors 
not  having  yet  assented  to  it,  notice  to  tho 
executors  must  be  given.  Browne  v. 
Savage,  4  Dr.  G35. 

(e.)  In  the  case  of  an  assignment  of  tho 
costs  of  a  suit  not  yet  ordered  to  bo  paid 
notice  should  be  given  to  the  truateea  or 
other  the  parties  to  whom  they  will  bo 
payable.    Day  v.  Day,  1  D.  &  J.  144. 

(/.)  In  the  case  of  an  assignment  of 
shares  in  a  company  notice  must  be  given 
to  the  company.    Ex  parte  BuuUon,  1  D. 
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&  J.  163 ;  and  see  generally  the  cases  of 
Dearie  ▼.  Hall,  LoveHdge  ▼.  Uooper,  'd  Buss. 
1.30. 

If  sncli  notice  baa  been  given,  as  soon  as 
tbe  assignee  knows  to  whom  the  same  is  to 
be  given,  the  assignee,  if  not  otherwise  in 
default,  will  nut  lose  the  benefit  of  it 
{Feltham  ▼.  Clark,  1  De  6.  &  Sm.  307), 
n})on  the  maxim,  lex  neminem  cogit  ad  vana 
seu  inutilia  peragenda. 

Where  for  any  reason  notice  cannot  be 
given,  then  the  assignee  mnst  perfect  his 
title  in  some  other  way;  e,g,,  where  the 
sole  tmstee  of  stock  has  died  without  legal 
repre^ntatives  a  distrifigcu  should  be 
served  on  the  Bank  of  England  {EUy  v. 
Bridget,  1  Y.  &  C.  Ch.  486) ;  and  where  a 
fund  is  in  Court,  a  stop-order  over  it  should 
1)6  left  at  the  Paymaster  Generars  Office 
{Greening  v.  Beck/ord,  5  Sim.  195 ;  Chan- 
cery Funds  Act,  1872  (35  &  36  Vict  c.  44), 
and  rules  thereunder),  a  mere  notice  to 
the  Paymaster-General  being  insufficient 
(Warburton  v  Hill,  Kay,  470);  but  a 
notice  to  the  trustees  (if  any)  before  pay- 
ment into  Court  would  be  good  against  a 
stop-order  subsequently  obtained.  Livetey 
V.  Harding,  23  Beav.  141. 

Chattel  interests  in  real  estate,  being 
equitable,  are  not  ehotes  in  action  within 
the  meaning  of  the  rules  above  stated 
CWiWshire  v.  BahbiU,  14  Sim.  76);  and 
being  legal,  the  law  will  of  course  prevail 
without  regard  to  the  question  of  notice. 
But  the  proceeds  of  the  sale  of  real  estate 
are  not  a  chattel  interest  in  real  estate. 
Lee  V.  Howlett,  2  K.  &  J.  531. 

And,  Secondly,  Notice  as  affecting  or 
not  affecting  suliaequent  iuterests.  A  pur- 
chaser for  value  without  notice  of  a  prior 
equitable  estate  or  interest,  and,  h  fortiori^ 
of  a  mere  equity,  obtaining  the  legal 
estate  either  at  the  time  of  his  pur- 
chase or  subsequently  thereto,  and  appa- 
rently, whether  by  fair  means  or  by  a 
fraud  (CtOpepper's  Ckue,  Freem.  123;  PO- 
cher  V.  Bawlins,  L.  B.  7  Ch.  App.  259),  is  en- 
titled to  priority  in  Equity  as  well  as  at 
Law  ;  but  not  in  case  of  a  breach  of  trust 
CSaundert  v.  DehetOj  2  Yem.  271).  But 
the  legal  estate,  where  it  is  obtained  frau- 
dulently, must  have  been  actually  obtained, 
— i.e.,  conveyed  {Eyre  v.  Burmester,  10  H. 
L.  C.  90) ;  although^  where  it  may  be  ob- 
tained by  fair  means  and  without  fraud 
the  right  to  a  conveyance  of  it  is  sufficient 
CWilloughby  v.  Wdloughby,  1  T.  B.  763). 
And  even  where  a  purchattcr  for  value  with- 
out notice  neitlier  has  the  legal  estate  nor 
the  best  right  to  call  for  it,  Equity  will  do 
nothing  to  prejudice  him  upon  the  appli- 
cation of  an  adverse  party  asking  the  aid 
of  Equity  (auxiliary  jurisdiction)  {Burlaee 
y.  Cook,  Freem.  24) ;  although,  upon  the 
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application  of  an  adverse  party  asking  his 
legal  rights  (concurrent  jurisdiction),  and 
not  merely  the  assistance  of  the  Court  of 
Chancery  towards  establishing  these  rights 
at  Law,  Equity  is  bound  and  compellable 
to  declare  and  decree  him  his  rights,  how- 
ever much  to  the  prejudice  of  the  pur- 
chaser for  value  (  WClianu  v.  Lambe,  3  Bro. 
C.  C.  264 :  CoUine  v.  Archer,  I  Buss.  & 
My.  284) ;  and  with  reference  to  the  rights 
of  a  prior  legal  mortgagee  see  Finch  v. 
Shaw,  CoUyer  v.  Finch,  19  Beav.  500). 
And  as  between  persons  who  are  succe^ve 
equitable  claimants,  Equity  takes  them 
according  to  their  priorities  of  date,  with- 
out regard  to  notice  or  the  absence  of 
notice  {PhiUipe  v.  PhiOipt,  31  L.  J.  (Ch.) 
325X  unless  in  the  case  of  the  gross  negli- 
gence of  a  prior  claimant  being  the  oc- 
casion of  the  prejudice  sustained  by  a 
subsequent  one.    Bice  v.  Bice,  2  Dr.  73. 

On  the  other  hand,  a  purchaser  for  valne 
with  notice  of  a  prior  equitable  estate,  or 
interest,  or  even  of  an  equitv,  cannot,  by 
getting  in  the  legal  estate,  whether  at  the 
time  of,  or  subsequently  to,  his  purchase, 
and  whether  by  mir  means  or  fraudulent, 
obtain  priority  over  such  prior  claim,  but 
the  purchaser  will  in  such  a  case  be  held  a 
trustee  for  the  prior  claimant  to  the  extent 
of  such  prior  claim  {Birch  v.  Ettamety 
2  Anst.  427).  And  notice  will  bind  the 
subsequent  purehaaer,  even  although  the 
prior  charge  is  defective,  or  would  even  (as 
from  neglect  to  register  or  re-register)  be 
void  at  Law  {Le  Neve  v.  Le  Neve,  Amb. 
436) ;  although  converaely  the  absence  of 
notice  will  save  him.  even  although  the 
prior  charge  be  registered  {Moreooek  v. 
Dickene,  Amb.  678),  unless  in  Ireland 
(6  Anne,  c.  2),  or  with  reference  to  British 
ships  {Hughe$  v.  Morris,  2  De  G.  M.  &  G. 
349) ;  the  same  rules  apply  to  subsequent 
mortgagees;  but  with  reference  to  judg- 
ment creditora  the  following  peculiar  rules 
have  been  established : — 

(a.)  Judgment  creditors,  as  between 
themselves,  take  rank  according  to  the  order 
of  the  dates  of  their  several  reg^trations, 
without  regard  to  the  question  of  notice, 
which  as  bdtween  them  is  immaterial.  Bt^- 
ham  V.  Keane,  1  J.  &  H.  685:  3  &  4  Yict 
o.  82,  6.  2. 

(&.)  An  imregistered  judgment  does  not 
affect  a  subsequent  purehaser  for  value  or 
mortgagee,  and  here  also  without  regard  to 
the  question  of  notice.  Benham  v.  Aeane, 
IJ,  &  H.  685;  18  &  19  Yict.  c.  15,  s.  5. 

(c.)  An  unregistered  judgment  affects  a 
subsequent  cestui  que  trust  having  notice  of 
it.    Benham  v.  Keane,  supra, 

{d.)  A  registered  judgment  which  has 
been  also  duly  re-registered  affects  a  subse- 
quent purchaser  for  value  or  mortgagee 
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having  notice  of  it  {Simpnon  v.  MorUy,  2  K. 
&  J.  71);  but  not  a  subsequent  purchaser 
for  value  or  mortgagee  not  naving  notice  of 
it.  Jtobititon  v.  Woodward,  4  De  G.  &  Sm. 
562. 

(e.)  A  registered  judgment  which  has 
been  otherwise  duly  perfected  does  not 
affect  a  purchaser  whoiie  contract  is  prior 
in  date  to  the  judgment,  although  the  con- 
veyance should  be  subsequent  {Brotcn  v. 
FetroU,  4  Beuv.  585),  without  reference  to 
the  question  of  notice. 

(  f,)  A  registered  judgment  which  lias 
hiHiii  otherwise  duly  perfected  does  not 
affuct  a  prior  yolnnta^y  settlement  {Beavan 
▼.  Oxford  (Eart),  6  De  G.  M.  &  G.  507); 
and,  a  fortiori,  does  not  affect  a  prior  pur- 
chase for  value  or  mortgage,  without  re- 
ference to  the  question  of  notice.  And  tee 
title  Judgment  Debts. 

And  with. reference  to  taeking  the  fol- 
lowing peculiar  rules  have  been  estab- 
lished as  between  mortgagees  and  judg- 
ment creditors ; — 

(a.)  If  one  who  is  a  judgment  creditor 
to  begin  with  buys  in  a  first  mortgage,  he 
shall  not  tack  the  judgment  to  that  mort- 
gage so  as  to  gain  a  priority  over  a  second 
mortgagee  who  was  such  at  the  date  of  his 
judgment,  and  without  reference  to  the 
question  of  notice.  Braoe  v.  Marlborough 
iDueheM),  2  P.  Wms.  491. 

(b.)  If  one  who  is  a  first  legal  mortgagee 
to  begin  with  buys  in  or  obtains  a  judg- 
ment for  a  further  sum,  and  had  no  notice 
of  any  subsequent  charge  at  the  time  of 
getting  hold  of  such  judgment,  he  shall 
tack  the  judgment  to  his  mortgage  and 
obtain  priority  over  Uie  subsequent  charge. 
Brace  v.  Marlborough  (^Dtichess),  tupra. 

And  with  reference  to  the  suocessive 
assignees  of  ehotea  in  action  the  following 
rules  have  been  established : — 

(a.)  As  between  two  or  more  particular 
assignees  (being  of  course  equitable), 

{aa.)  If  both  or  all  the  notices  are  given 
before  the  chose  in  action  has  realised  itself, 
so  as  to  be  ready  to  be  delivered  actually, 
in  the  form  of  money  or  other  proceeds, 
then  priority  of  notice  gives  no  priority  of 
title.  BuUer  v.  PlunkeU,  1  J.  &  H.  441. 
But 

(hb.)  If  otherwise,  the  successive  dates 
of  the  successive  notices  establish  the  sue- 
isessive  priorities,  or  the  one  priority,  as 
the  case  may  be,  this  being  the  general 
effect  of  notice  in  such  cases. 

(6.)  As  between  the  trustee  in  bank- 
ruptcy or  a  general  assignee  on  the  one 
hand,  and  a  particular  assignee  on  the 
other,*by  the  Bankruptcy  Act,  1869  (32  & 
83  Vict.  c.  71),  8.  15,  the  property  of  the 
bankrupt  which  vests  in  his  trustee  for 
division  among  the  creditors  of  the  bank- 


VOTXCE — continued, 

mpt  comprises  (among  other  things) 
(1.)  All  such  property  as  may  belong  to,  or 
be  vested  in,  the  banlorupt  at  the  ooomience- 
ment  of  the  bankruptcy,  or  mav  be  ac- 
quired by  or  devolve  upon  him  during  its 
continuance ;  and  (2.)  All  goods  and  chat- 
tels being,  at  the  commencement  of  the 
bankruptcy,  in  the  possession,  order,  or 
dis|X)8itiou  of  the  bankrupt,  being  a  trader, 
by  the  consent  and  permission  of  the  true 
owner,  of  which  goods  and  chattels  the 
bankrupt  is  reputed  owner,  or  of  which  he 
has  taken  upon  himself  the  sale  or  dispo- 
sition as  owner;  but  it  is  provided  that 
things  in  action  other  than  debts  due  to 
the  bankrupt  in  the  course  of  his  trade  or 
business  shall  not  be  deemed  goods  and 
chattels  within  the  meaning  of  this  order 
and  disposition  clause;  and  in  the  first 
schedule  to  the  Act  the  word  ** trader" 
is  made  to  include  the  occupations  speci- 
fied in  that  schedule.  Now,  subject  to 
that  section,  and  so  far  as  it  may  not  have 
altered  the  previous  law,  the  foUovring  rules 
have  been  established  as  between  a  trustee 
in  bankruptcy  or  general  assignee  on  the 
one  hand,  and  a  particular  assignee  on  the 
other : — 

(aa.)  If  the  particular  assignee  were  of 
a  date  prior  to  the  bankruptcy  of  the  debtor, 
and  had  also  given  notice  prior  thereto,  he 
retained  his  priority,  but  failing  such  notice 
lost  it,  in  favour  of  the  trustee  in  bank- 
ruptcy or  general  assignee  who  gave  notice, 
the  particular  assignment  not  being  frau- 
dulent ;   • 

(56.)  If  the  particular  assignee  was  of  a 
date  posterior  to  the  bankruptcy  of  the 
debtor,  but  had  given  notice  of  his  assign- 
ment before  the  trustee  in  bankruptcy  or  ge^ 
neral  assignee  had  given  notice  of  the  bank- 
ruptcy or  general  assignment,  the  particu- 
lar assignee  (the  particular  assignment  not 
being  fraudulent)  acquired  priority  over  the 
trustee  in  bankruptcy,  or  gsneral  assignee, 
who  had  omitted  to  give  such  notice  (In 
re  Barr's  Trusts,  4  K.  &  J.  219 ;  In  re  Atkin- 
son, 2  De  (},  M.  &  G.  140);  but  by  the  Bank- 
ruptcy Act,  1849,  8. 141,  and  the  decision  in 
Be  Mary  Coomhe  (1  Giff.  91),  he  was  deprived 
of  such  priority  over  the  trustee  in  bank- 
ruptcy ;  but  having  regard  to  ss.  92, 94,  and 
95  of  the  Bankruptcy  Act,  1869,  the  same 
general  rules  as  applied  before  the  Bank- 
ruptcy Act,  1849,  and  the  last-mentioned 
decision  eeem  to  have  been  restored  in  all 
cases  where  the  particular  assignment,  al- 
though subsequent  to  the  commencement 
of  the  bankruptcy,  is  prior  to  the  date  of 
the  order  of  adjudication,  subject  only  to 
the  limitation  imposed  by  s.  15  of  tiie 
Bankruptcy  Act,  1869,  stated  above.  The 
subsequent  particular  assignee  who  g^ves 
notice  still  has  priority  over  a  prior  general 
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asfeignoe  who  omits  to  give  notice ;  but  in 
Lloyd  V.  nanks  ( F..  R.  8  Ch.  488),  whero  the 
trustee  of  a  fuud  ]iad  notice  of  an  itisol- 
veiicy  from  the  newspapers  merely,  and 
acted  on  the  information  thereby  obtained, 
a  subsctjuent  particular  assij^nee  of  the 
cestui  que  trmt  was  held  not  to  acquire 
priority  over  the  general  assignee  in  insol- 
vency. 

And  in  all  these  cases  notice  before 
actual  payment  of  the  purchase-money, 
whether  or  not  the  notice  be  ahio  before  the 
contract,  and  whetlier  before  or  after  the 
conveyance  iscxocnted,  is  binding  upon  the 
subsequent  purchflser  or  mortgagee  {Tour- 
ville  V.  Naifht  '^  1*.  Wins.  307) ;  and  even 
where  notice  is  not  given  until  after  pay- 
ment of  tlie  purchase-money,  provided  the 
conveyance  has  not  yet  been  executed,  the 
purchaser  or  mortgagee  is  equally  bound 
(Wigg  V.  Wigg,  1  Atk.  382).  Therefore 
tlie  only  notice  which  the  purchaser  or 
mortgagee  may  rlisregard  in  notice  coming 
to  him  both  after  payment  of  the  purchase 
or  mortgage  money  and  after  execution  of 
the  conveyance. 

But  a  subsequent  purchaser  or  mort- 
gagee of  lands  with  notice  of  a  prior  volun- 
tary settlement  may  safely  disregard  it, 
such  settlement  being  void  against  him 
under  the  27  Eliz.  c.  4  (Doe  v.  Manning, 
*.)  East,  59) ;  and  the  purchaser  may  even 
compel  a  specific  jierformaiice  of  the  oon- 
trnct  (Daking  v.  Whimper,  2(>  Beav.  568). 
The  benefit  of  the  stat.  27  Eliz.  c  4,  does 
not,  however,  extend  to  one  who  purchases 
or  takes  a  mortgage  of  hinds  from  the  heir- 
at-law  or  devisee  of  the  voluntary  settlor, 
or  from  a  person  claiming  under  a  subse- 
quent voluntary  settlement,  or  indeed  from 
any  person  other  than  the  voluntary  settlor 
himself.  Doe  v.  Kusham,  17  Q.  B.  723; 
Leiris  v.  Bees,  3  K.  &  J.  132  ;  liichards  v. 
Lewis,  11  C.  B.  1035. 

KOnCE  07  ACnOH.  Wlicn  it  is  in- 
tended to  sue  certain  particular  individuals 
it  U  sometimes,  as  in  the  case  of  actions 
against  justices  of  the  peace,  necessary  to 
give  them  notice  of  the  action  some  time, 
usually  one  mouth,  before. 

K0TICE8  OF  OBJECnOHS  TO  PATEHT. 

By  the  5  &  6  Will.  4,  c.  83,  s.  5,  it  is  pro- 
vided, that  in  any  action  brought  against 
any  person  for  infringing  any  letters  patent, 
the  defendant  on  pleading  thereto  shall 
give  to  the  phiintif!,  and  in  any  scire  facias 
to  repeal  such  letters  patent  the  plaintiff 
shall  file  with  his  declaration,  a  notice  of 
any  objections  on  which  he  means  to  rely 
at  the  trial  of  such  action,  and  no  objection 
shall  be  allowed  to  be  made  on  behalf  of 
such  defendant  or  plaintiff  respectively  at 
Buch  trial,  unless  he  prove  the  objections 
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stated  in  such  notice.  The  object  of  this 
notice,  or  particular  of  objections,  as  it  is 
sometimes  called,  is  to  \)Ouit  out  to  tho 
plaintiff  the  real  nature  of  the  objections 
to  the  patent  which  the  defendant  intends 
to  set  up  upon  the  trial  as  an  answer  to  the 
plaintiffs  action,  in  order  that  tho  pLiintiff 
may  be  prepared  with  the  necessary  evi- 
dence to  meet  such  objections.  It  is  some- 
what analogous  to  a  particular  of  set-of!^ 
and,  like  it,  is  rendered  necessary  on 
account  of  the  generality  of  the  defendant  s 
pleas. 

See  also  title  Patents. 

KOnCE  TO  FBODVCE.  In  general 
notice  to  produce  any  document  in  the 
possession  or  power  of  the  opposite  party 
is  required ;  and  such  notice  must  be  given 
in  order  to  the  admission  of  secondary 
evidence  of  the  contents  of  the  document 
(Beg.  V.  Elworthy,  L.  R.  1  C.  C.  B.  105).  But 
where,  from  the  nature  of  the  proceedings, 
OS  in  the  case  of  trover  fur  a  bond,  the 
party  in  possession  of  the  document  neces- 
sarily has  notice  that  he  is  to  be  charged 
with  the  possession  of  it,  a  notice  to  pro- 
duce is  unnecessary  {How  v.  JETolA  14  ^st, 
274).  Also,  a  counterpart  executed  by  the 
defendant  may  be  read  by  the  plaintiff 
without  a  notice  to  produce  the  original 
(Burleigh  y,Sta)b8.  5  T.  R.  465);  and  in  an 
action  for  seamen's  wages,  secondary  evi- 
dence of  the  ship's  articles  is  admissible 
under  17  &  18  Vict.  c.  104,  s.  1G4,  without 
any  notice  to  produce  them. 

Generally,  however,  a  notice  to  produce 
any  notice  on  which  the  action  is  founded 
is  unnecessary ;  but  it  is  usual  in  business 
to  have  two  copies  of  the  notice  to  produce, 
and  to  serve  one  and  retain  the  other, 
indorsing  on  the  latter  the  time  and  mode 
of  the  service  of  the  former.  And  now  by 
the  C.  L.  P.  Act,  1852,  s.  119,  where  there 
has  been  a  notice  to  admit  the  notice  to 
produce,  an  afiBdavit  of  the  attorney  or  his 
clerk  of  the  service  of  the  notice  to  produce 
and  of  the  time  when  served,  with  a  copy 
of  it  annexed,  is  sufficient  evidence  of  the 
service  of  tho  original  and  of  the  time  of 
service. 

HOTXCE  TO  QUIT.  As  between  land- 
lords and  tenants,  where  there  is  no  express 
stipulation  as  to  the  length  of  notice  to 
quit  the  tenements  occupied  by  the  tenant, 
it  is  a  general  presumption  of  h\w  that  in 
the  case  of  tenancies  from  year  to  year  a 
half-year's  notice  must  be  given,  such  notice 
to  expire  at  the  end  of  the  current  year 
of  the  tenancy  {Bridges  v.  Potts,  17  C5.  B. 
(N.S.)  332.  And  in  the  case  of  quarterly, 
monthly,  and  weekly  tenancies,  tlic  safest 
oouise  is  to  give  a  notice  corresponding  to 
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the  tenancy,  but  there  is  hardly  any  rale 
of  law  upon  the  subject.  The  like  rules 
apply  as  to  the  tenant  giving  notice  to  de- 
termine his  tenancy,  which  also  is  some- 
times abusively  culled  a  notice  to  quit. 
The  notice  may  bo  afterwards  waived,  e.g.^ 
by  the  landlord's  subsequently  distraining 
for  rent. 

HOVATIOK.  The  acceptance  of  a  new 
debt  or  obligation  in  satisfaction  of  a  prior 
existing  one.  Thus,  it  is  said  that  a  surety 
is  discharged  by  the  novation  of  the  debt ; 
for  he  can  no  longer  be  bound  for  the  first 
debt,  for  which  he  was  surety,  since  it  no 
longer  subsists,  having  been  extinguished 
by  the  novation ;  neither  can  he  be  bound 
for  the  now  debt  into  which  the  first  has 
.been  converted,  since  this  new  debt  was 
not  the  debt  to  which  he  acceded. 

A  novation  may  arise  in  either  of  two 
ways : — 

(1 .)  As  in  the  case  of  a  reneioal  hiU,  where 
the  person  of  ttie  debtor  remains  the  same, 
but  the  amount  or  terms  are  increased  or 
altered; 

(2.)  As  in  the  case  of  an  atnalgamatfim 
of  eomjHinieSj  where  the  person  of  the 
debtor  is  altered,  but  the  other  terms  of 
the  contract  remain  the  same,  the  new 
company  which  is  substituted  for  the  old 
one  taking  over  all  the  liabilities  (together 
with  the  rights)  of  the  latter. 

It  is  essential  to  every  novatio  that  the 
creditor  should  have  assented  thereto. 

Justinian  (in  his  Institutes  iii.  29  (^0), 
Qutbus  Modis  OhligaUo  ToUiiur,  s.  3)  enact- 
ed, that,  unless  the  parties  expressly  stated 
in  the  writing  that  their  intention  was 
to  make  a  notfatioy  the  new  obligation, 
although  substituted  for,  should  not  put 
an  end  to,  the  old  obligation,  but  the 
creditor  should  have  the  benefit  of  both 
securities.  But  this  is  not  the  rule  of  the 
English  Law. 

NOVEL  DISSEISIir  (a  new  or  recent  dit- 
aeiiin,  or  digpostesdon) :  See  title  Assizb  of 
Novel  Disseisin. 

HTTDITK  PACTVK  (a  hare  agreement). 
An  agrreement  to  do  or  pay  anything  on 
one  side,  without  any  consideration  or  com- 
pensation therefor  on  the  other.  This  is 
thence  called  a  nude  or  naked  contract 
(nudum  paetum)^  and  when  not  under  seal 
is  totally  void  in  law,  and  a  man  cannot  be 
compelled  to  perform  it  upon  the  maxim, 
'*  Ez  nudo  pado  non  oritur  actio.**  Pacts 
performed  a  great  part  in  Boman  Law,  and 
it  was  a  rule  of  that  law  that  a  nudum 
pactum,  although  not  sufficient  (in  general) 
to  support  an  action,  was  always  sufficient 
to  furnish  an  exception,  t.e.,  plea  or  de- 
fence. 

See  title  Pacts. 


VUIBAirCE  (from  the  Fr.  nutre,  to  hurt). 
Any  thing  which  unlawfully  annoys  or 
does  damage  to  another  is  a  nnisanoe.  A 
nuisance  is  either  public  or  private.  A 
public  or  common  nuisance  is  such  as 
affects  or  interferes  with  the  king's  subjects 
in  general ;  a  private  nuisance  is  such  as 
only  affects  or  interferes  with  an  individual 
in  ^  his  individual  capacity.  A  private 
nuisance  may  be  remedied  by  sction,  or  in 
some  instances  by  abatement  (see  that 
title) ;  a  public  nuisance  producing  private 
damage  by  action,  or  (making  the  Attorney- 
General  a  party)by  information  in  Chancery 
or  by  indictment  at  Common  Law. 

lX\JLTnSL'BJSXiOBJ>  (no  such  record),  A 
plea  oleaded  in  that  form  of  trial  which  is 
called  trial  by  the  record.  This  form  of 
trial  is  only  used  in  one  particular  instance, 
and  that  is  where  a  matter  of  reconl  is 
pleaded  in  any  action,  as  a  fine,  a  judg- 
ment, or  the  like,  and  the  opposite  party 
pleiuls  "  nul  tid  record^'  i.e.,  tnat  there  is 
no  such  matter  of  record  existing ;  where- 
upon issue  is  joined,  which  is  called  an 
i«8ue  of  nul  tiel  record,  and  in  such  cases 
the  CoTftt  awards  a  trial  by  inspection  and 
examination  of  the  record.  Stephen  on 
Pleading,  112. 

KUV:  iSise  title. Monk. 

• 

VUVCTtOTUJfC  (now  for  then).  When 
a  pnrty  has  omittea  to  take  some  step 
which  he  ought  to  have  taken,  as  to  file 
an  affidavit,  or  to  enter  up  judgment,  for 
instance,  the  Court  will  sometimes  permit 
him  to  do  it  after  the  proper  time  has 
passed  by  for  that  purpose,  and  will  allow 
it  to  have  the  same  effect,  as  if  it  had  been 
regularly  done;  and  this  in  the  case  of 
the  affidavit  is  called  filing  it  nunc  pro 
tune ;  or  in  the  case  of  entering  up  judg- 
ment, is  called  entering  it  nunc  pro  tunc ; 
t.tf.,  doing  it  now  for  (or  instead  of)  then. 
By  r.  50,  H.  T.  1853,  all  judgments, 
whether  interlocutory  or  final,  shall  be 
entered  of  record  of  the  day  of  the  month 
and  year,  whether  in  term  or  vacation, 
when  signed,  and  shall  not  have  relation 
to  any  other  day;  but  it  shall  be  com- 
petent to  the* Court  or  a  judge  to  order  a 
judgment  to  be  entered  nunc  pro  tunc. 
Under  this  rule,  a  judgment  is  frequently 
allowed  to  be  entered  nunc  pro  tune^ 
where  the  signing  of  it  has  been  delayed 
by  the  act  of  the  Court,  and  usually  in 
the  case  of  the  death  of  a  party,  e.g.^  if 
a  party  dies  after  special  verdict,  or  after 
a  special  case  has  been  stated  for  the 
opinion  of  the  Court,  or  after  a  motion  in 
arrest  of  judgment,  or  for  a  new  trial,  or 
after  a  demurrer  set  down  for  argument 
and  pending  the  time  taken  for  argument, 
or  whilst  the  Court  is  considering  of  its 


258 


A  NEW  LAW  DICTION ABY. 


HTTHC  PSO  TUB(1— continued. 

judgment.  No  such  indulgence  is  given 
where  the  neglect  to  enter  up  judgnii  nt  is 
attributable  to  the  Inches  of  the  plaintiflf 
or  of  those  rcprrscuting  him,  or  by  reason 
of  any  pnx'eeiliug  in  error,  or  the  like. 
The  right  to  order  judgment  to  be  enttn*d 
nunc  pro  tunc  belongs  even  at  Common 
Law  to  the  Court. 

JIUJHCUPATiVJS  WILL  (tegtamentum 
nuncujHiium).  A  will  which  deix-nds 
merely  upon  oral  evidence,  having  been 
declared  or  dictated  by  the  testator  pie- 
vious  to  his  death,  before  a  BuHicient 
number  of  witnesses,  and  afterwards  re- 
duced to  writing.  All  wills,  however,  must 
now  be  reduced  into  writing  at  the  time 
they  are  mode  (1  Vict.  c.  26,  s.  1).  In  the 
interval  between  the  Statute  of  Frauds 
(29  Car.  2,  c.  3)  and  the  New  Wills  Act 
(1  Vict.  c.  26)  nuncupative  wills  were  good 
for  estates  not  exceeding  £30  in  all,  where 
the  will  was  pronounced  before  three  wit- 
nesses and  was  reduced  into  writing  within 
six  diiys  after  it  was  made,  or  was  proved 
within  six  months  of  the  making ;  but 
before  the  Statute  of  Frauds  thl>y  were 
valid  without  limit  as  to  estate,  just  as 
they  always  were  in  Roman  Law  if  made 
in  the  presence  of  seven  witnesses.  Just, 
ii.  10,  14. 

HUPEB  OBUT  (he  died  lately),  A  writ 
that  lay  for  a  oo-heir  who  had  been  de- 
forced by  her  oo-{)arcener  of  lands  or  tene- 
ments, of  which  their  grandfather,  father, 
brother,  or  other  common  ancestor  had  died 
seised  in  fee  simple.  F.  N.  B.  197; 
Cowel. 

HUBTUBS  (Guardians  for).  Are  the 
father  or  mother  until  infants  attain  the 
age  of  fourteen  years;  and  in  default  of 
father  or  mother,  the  ordinary  in  former 
times  usually  assigned  some  discreet  per- 
son to  take  care  of  the  infant's  personal 
estate,  and  to  provide  for  its  maintenance 
and  education.  But  this  duty  is  now  dis- 
charged by  the  Court  of  Chancery,  which 
appoints  a  guardian  for  that  purpose. 
See  titles  Guabdiaits  ;  Infants. 


o. 

OATHB.  Have  been  very  generally  in 
use  as  a  security  that  a  witness  will  speak 
the  truth ;  but  in  recent  times,  in  the  case 
of  persons  holding  conscientious  views  of 
the  impropriety  of  oaths,  a  solemn  promise 
or  declanition  that  they  will  speak  the 
truth,  and  the  whole  truth,  has  been  sub- 
stituted for  them  (33  &  34  Vict.  c.  49). 
Since  the  case  of  Omychund  v.  Barker 
(1  Atk.  21)  it  has  been  usual  in  England  to 


0ATE8 — con  tinned, 
swear  each  witness  according  to  the  forms 
of  his  own  religion,  the  £Inglisli  form 
being  upon  tlie  Holy  G<»ejiels.  Before  au 
oath  can  be  administered,  it  must  be  hhewn 
if  any  doubt  of  the  fact  sliould  exist  ,  that 
the  witness  is  aware  of  the  sanctity  of  the 
oath,  or  generally  that  God  will  punish 
falsehood.  Oaths  have,  however,  been  the 
subject  of  considerable  abuse  in  law,  par- 
ticularly the  so-called  Decisory  Oath,  which 
in  the  absence  of  other  evidence  to  the 
contrary,  was  permitted  to  settle  the  ques- 
tion in  dispute :  also,  the  so-called  Sup- 
plctory  Oatn,  which  was  administered  by 
the  judge,  nnd  was  allowed  to  have  a 
similar  effect. 

OBLIOAHOV  (pbVgatio).  An  obligation 
or  bond  is  a  deed  whereby  a  person 
obliges  himself,  his  heirs,  executors,  and 
administrators,  to  pay  a  certain  sum  of 
money  to  another  at  an  appointed  day ; 
and  he  who  so  obliges  himself,  or  enters 
into  such  a  b^md,  is  termed  the  obligor, 
and  the  party  to  whom  ho  so  obliges,  or 
binds  himself,  is  termed  the  obligee. 

Such  is  the  use  of  the  term  ^'  obligation  " 
in  English  Law;  but  the  word  is  com- 
monly used  in  a  much  more  general  sense 
in  jurisprudence  as  denoting  any  liability 
incurred  by  one  person  to  another  in  virtue 
either  of  an  agreement  of  the  parties  or 
their  disag^reement ;  and  an  obligation  ia 
said  to  arise  either  ex  eontrat^u  or  quaei  so, 
or  ex  delicto^  or  quasi  so. 

Again,  obligations  are  of  many  varie- 
ties,— being  either  first  perfect  (  t.«-,  ac- 
tionable, eiviles)  according  to  the  laws  of 
the  particular  country,  or  secondly,  imper- 
fect (t.e.,  naturaUs,  or  moral)  according  to 
the  same  laws.  And  as  a  general  rule, 
all  systems  of  law  (uther  than  the  English 
Law)  allow  to  such  latter  varieties  of  obli- 
gation a  pai-tial  legal  efficacy,  e.g.,  making 
them  good  by  way  of  defence  to  an  action 
at  any  rate.  For  the  effects  which  the 
Roman  Law,  allowed  them,  see  Brown's 
Savigny,  title  Naturalis  Obligaiio, 

OBUOATIOH  BOLIDAntE.  This,  in 
French  Law,  denotes  joint  and  several 
liability  in  English  Law,  but  is  applied 
also  to  the  joint  and  several  rights  of  the 
creditors  parties  to  the  obligation. 

OOCUPAVCY  is  defined  to  ^  be  the 
*^  taking  possession  of  those  things  which 
before  oelongid  to  nobody  ;"  hence  the 
title  which  a  person  so  acquires  in  things 
is  called  title  by  occupancy.  Occupancy  is 
frequently  divided  into  general  and  special 
occupancy.  General  occupancy  occurred 
where  a  person  was  tenant  pur  autre  vie, 
and  died  during  the  life  of  the  cestui  qua 
vie,  in  which  case  the  person  who  first 
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entered  on  the  land  after  his  death  might 
lawfully  retain  possession  thereof,  as  long 
as  the  ceglui  que  vie  lived  by  rij^ht  of  occu- 
pancy, because  it  belonged  to  nobody. 
Special  occupancy  occurred  where  an 
estate  was  limited  to  a  man  and  his  heirs, 
or  the  heirs  of  his  body,  during  the  life  of 
another  person,  by  which  the  heir  or  heirs 
of  the  bo<ly  of  such  grantee  might  enter  on 
the  death  of  the  anceBtor,  and  hold  posses- 
sion ns  special  occupant,  having  an  exclu- 
sive right,  by  the  terms  of  the  original  con- 
tract, to  occupy  the  lands  during  the  residue 
of  the  estate  granted.  General  occupancy, 
in  the  sense  before  described,  was  abolished 
by  the  Statute  of  Frauds,  and  the  remnant 
of  the  estate  was  made  distributable  among 
the  creditors  (if  any),  and  the  surplus 
remaining  over  was  (after  14  Geo.  2.  c.  20) 
to  be  distributed  among  the  next  of  kin  of 
the  deceased  eranti  e.  The  whole  law  is 
now  regulated  by  the  1  Vict.  c.  26,  which 
re-enacts  the  provisions  of  both  the  last- 
mentioned  two  statutes  as  regards  occu- 
pancy. 

Occupancy^  in  a  larger  sense,  has  played 
a  great  part  in  international  law  and  in 
jurisprudence.  In  international  law,  it  is 
regarded  as  the  title  to  the  ownership  of 
newly-discoverod  countries,  and  also  (under 
the  particular  uame  of  hostile  capture)  as 
the  title  to  the  ownership  of  newly-con- 
quertd  countries.  In  jurisprudence,  it  is 
put  forward,  at  least  very  commonly,  as 
the  foundation  and  origin  of  all  propertv, 
whether  in  lands  or  in  goods ;  but  an  ob- 
jection is  taken  to  it  as  such  in  Maine's 
Ancient  Law,  upon  the  g^und  that  occu- 
pancy, in  order  to  be  a  foundation  of 
property,  is  an  advised  taking  possession 
of  a  thing,  and  the  notion  of  advisedness  is 
too  abstract  for  an  early  oge.  Probably, 
this  objection  refutes  itself;  and,  after  all, 
to  quote  the  words  of  Bavigny,  property 
has  had  its  origin  in  "  adverse  possession 
ripened  by  prescription.' 


»t 


ODIO  ET  ATIA.  An  old  writ  which 
was  directed  to  the  sheriff  to  inquire 
whether  a  man  committed  to  prison  on 
suspicion  of  murder  was  committed  on  just 
cause  of  suspicion,  or  only  out  of  malice. 
And  if  upon  an  inquisition  it  were  found 
that  he  was  not  guilty,  then  another  writ 
was  directed  to  the  sheriff  to  bail  him. 
Les  Termes  de  la  Ley. 

OTFENCE  (delictum).  Offences  are 
either  capital  or  not  capital;  capital 
olTunces  are  such  as  draw  down  the  punish- 
ment of  death  on  the  offender,  such  as  high 
trea^n,  felony,  &c.  Offences  not  capital  are 
those  of  a  less  important  nature,  and  which 
are  generally  termed  misdemeanors. 


OFFICE  (ojicium).  An  ofiSoe  is  defined 
to  be  the  right  to  exercise  a  public  or 
private  employment,  and  to  take  the  fees 
and  emoluments  belonging  thereto ;  and  it 
is  considered  in  law  a  species  of  incorporeal 
hereditament. 

See  also  next  title. 

OFFICE,  IHQTJEST  OF.  An  inquisition 
or  inquest  of  office  is  an  inquiry  made  by 
tl  e  king's  officer,  his  sheriff,  coroner,  or 
escheator,  by  virtue  of  his  office  (Hrtuie 
officii),  or  by  writ  sent  to  him  for  that 
purpose,  or  by  commisbioners  specially  ap- 
pointed, concerning  any  matter  that  en- 
titles the  king  to  the  possesbion  of  lands 
or  tenements,  goods,  or  chattels,  &c.  This 
inquiry  is  made  by  a  jury  formed  of  an  in- 
definite number  of  persons;  it  useil  fre- 
quently to  be  made  during  the  existence  of 
the  military  tenures,  but  is  now  grown 
almoAt  out  of  use.  For  further  information 
on  this  subject,  .»ee  titles  Inquest  ;  and  In- 
quisition OF  Office. 

OFFICIAL,  or  OFFICIAL   PBIHCIPAL. 

This  was  the  name  given  to  a  judicial 
officer  of  high  eccleaiastical  authority  in 
the  province  of  Canterbury,  and  who  was 
appointed  by  and  under  the  authority  of 
the  archbishop.  He  had  extraordinary 
jurisdiction  in  almost  all  ecclesiastical 
causes,  and  all  appeals  from  bishops  and 
their  surrogates  were  directed  to  him. 
His  ordinary  jurisdiction  extended  through- 
out the  whole  province  of  Canterbury; 
but  his  citation,  except  upon  appeal,  or 
by  letters  of  request,  was  confined  to  his 
own  diocese.  This  office  was  at  one  time  se- 
parate from  that  of  the  Dean  of  the  Arches' 
Court  of  Canterbury;  but  as  the  two 
Courts  met  at  the  same  place  (formerly 
Bow  Church,  de  Arcuhw),  and  the  Dean  of 
the  Arches  frequently  performed  the  duties 
of  the  offiuial,  in  the  course  of  time  they 
became,  and  ever  afterwards  remained, 
completely  united  and  identified.  The 
(3ourtof  the  Official  Principal  was  therefore 
called  the  Arches  CJourt  of  Canterbury, 
and  was  of  very  ancient  origin,  having 
subsisted  before  the  time  of  Henry  II.  It 
was  held  in  the  hall  belonging  to  the 
College  of  Civilians^,  or  Doctors  of  the 
Civil  Law,  at  Doctors'  Commons.  The 
duties  of  the  Official  Principal,  or  Dean  of 
Arches,  are  now  discharged  by  the  Judge 
of  the  Court  for  Ecclesiastical  Causes,  an 
office  which  is  at  present  combined  with 
that  of  the  Judge  of  the  High  Court  of 
Admiralty. 

See  title  Court  of  Arches. 

OFFICIO,  OATH  EX.  An  oath  for- 
merly adminihtered  to  persons  by  which 
they  might  be  compelled  to  confess,  accuse, 
or  purge  themselves  of  any  criminal  matter 
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or  thing  by  which  they  might  be  liable  to 
any  censure  or  pnnLihment.  This  oath 
was  made  nse  of  in  the  Spiritual  Courts  as 
well  iu  criminal  cases  of  eoclesiaotical 
cognizance,  as  in  matters  of  civil  right, 
bat  was  abolished  with  thu  High  Commis- 
sion Court  by  stat.  16  Car.  1,  c.  11. 
See  title  High  Commission  Coubt. 

OLKBOV,  LAWS  07.  The  laws  made 
by  Richard  I.,  when  at  Oleron,  relating  to 
maritime  affairs.  Les  Temtes  de  la  Leu : 
Co.  Litt.  260. 

OVUB  PSOBAITOL  This  means  the 
Burden  of  Proof.  It  is  a  general  rule  that 
he  who  asserts  a  fact  is  bound  to  prove  it ; 
and  it  is  not  ordinarily  required  to  prove  a 
negative,  ei  qui  diclt  non  qui  negat  incum- 
bit  probiUio,  But  what  is  at  first  sight  a 
negation  may  be  in  reality  an  affirmative 
, assertion,  and  in  respect  of  it  the  onus  pro- 
bandi  would  rest  on  the  person  asserting  it 
iWiUiame  v.  E.  L  Co.,  3  East,  193).  unless 
the  matter  was  peculiarly  within  the  know- 
ledge of  the  other  party,  e.g.,  killing  g^me 
without  being  duly  qualified  {Spieres  v. 
Parker,  1 T.  R.  144),*  or  selling  beer  without 
a  licence.  R.  v.  Harrison,  Paley,  Conv.  45,  n. 

The  onus  probandi  may  be  shifted  by 
some  presumption  of  law,  eg.,  by  the  pre- 
■umption  of  innocence  (Williams  ▼.  K  I. 
Co.,  supra);  or  of  legitimacy  (Banbury 
Peerage  Case,  2  Selw.  N.  P.  709);  or  of 
value  in  the  case  of  an  acceptance  to  a 
bill  iMHU  V.  Barber,  1  M.  &  W.  425) ;  or  of 
sanity  {Sutton  v.  Sadler,  26  L.  J.  (C.P.) 
284);  however,  in  numerous  cases  of  a 
criminal  nature,  the  Legislature  has  ex- 
pressly enacted  that  the  burden  of  proving 
authority,  consent,  lawful  excuse,  and  the 
like,  shall  lie  on  the  defendant,  e.g.,  in  the 
case  of  a  person  being  found  by  night  with 
implements  of  housebreaking.  24  &  25 
Vict.  c.  96, 8. 68. 

A  test  frequently,  but  not  always,  avail- 
able for  determining  upon  whom  the* 
burden  of  proof  rests,  is,— to  ask  which 
party  would  succeed  if  no  evidence  were 
given  on  either  side,  and  then  the  onus 
probandi  will  rest  Upon  the  other  party 
(MiUs  V.  Barber,  1  M.  &  W.  427).  For 
example,  in  an  action  for  not  executing  a 
contract  iu  a  workmanlike  manner,  the 
onus  rests  on  the  plaintiff  (i4mM  v.  Hughes, 
1  M.  &  Rob.  464).  Wherefore,  usually, 
the  party  on  whom  the  onus  probandi  lies, 
as  developed  on  the  record,  must  begin; 
and  the  right  to  begin  is  conversely  a  test 
of  the  party  on  whom  the  onus  probandi 
rests.  And  yet  in  certain  cases  the  right 
to  begin  is  in  the  plaintiff,  while  the  onus 
probandi  lies  on  the  defendant,  or,  vice 
versa,  as  in  cases  where  a  plaintiff  seeks 
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unliquidated  damagea  in  an  action  for  libel 
or  slander,  or  even  of  covenant  or  assump- 
sit.   Mercer  v.  WhaU,  5  Q.  B.  447. 


OFBHnrO  A  COmniWTOH.  Entering 
upon  the  duties  under  a  commission,  or 
commencing  to  act  under  a  commission,  is 
so  termed.  Thus  the  judges  of  assiae  and 
nisi  prius  derive  their  authority  to  act 
under  or  by  virtue  of  commissions  directt.d 
to  them  for  that  purpose ;  and,  when  they 
commence  acting  under  the  powers  so  com- 
mitted to  them,  they  are  said  to  open  the 
commissions,  and  the  day  on  which  they 
so  commence  their  proceetliugs  is  thence 
termed  the  commission  day  of  the  assizc-s. 


OPEHING  A  BULE.  The  act  of  re- 
storing or  recalling  a  rule,  which  has  been 
made  absolute,  to  its  conditional  state,  as  a 
rule  'nisi,  so  as  to  re-admit  of  cause  being 
shewn  against  the  rule.  Thus,  when  a 
rule  to  shew  cause  has  been  made  absolute 
under  a  mistaken  impression  that  no 
counsel  had  been  instructed  to  shew  cause 
against  it,  it  is  usual  for  the  party  at 
whose  instance  the  rule  was  obtained  to 
consent  to  have  the  rule  opened,  by  whicii 
all  the  proceedings  subsequent  to  the  day 
when  cause  ought  to  have  been  shewn 
against  it  are  in  effect  nullified,  and  the 
rule  is  then  argued  in  the  ordinary  way. 

OFENDrO  PLSADIirOS.  In  trials  at 
Nisi  Prius  it  is  the  practice  for  the  plain- 
tiffs counsel  to  state  briefly  the  substance 
and  effect  of  the  pleadings  in  the  cause, 
in  order  tiiat  the  jurv  may  know  what  are 
the  issues  about  to  be  tried,  and  this  is 
termed  ^  opening  the  pleadings." 

OFTIOH.  The  archbishoi)  has  a  cus- 
tomary prerogative  when  a  bishop  is  con- 
secrated by  him,  to  name  a  derk  or  chap- 
lain of  his  own  to  be  provided  for  by  the 
bishop,  in  lieu  of  which  it  is  now  usual 
for  the  bishop  to  make  over  by  deed  to  the 
archbishop,  his  executors,  and  assigns, 
the  next  presentation  of  such  dignity  or 
benefice  in  the  bishop's  disposal  within 
that  see,  as  the  archbishop  himseHf  shcUl 
choose,  which  is,  thereforq,  mled  his  option. 
Cowel. 

OBATOB.  The  plaintiff  in  a  cause  or 
matter  in  Chancery,  when  addressing  or 
petitioning  the  Court,  used  to  style  himself 
*•  orator,"  and  when  a  woman,  *•  oratrix," 
But  the  phrase  has  long  gone  into  disuse, 
and  the  customary  phrases  are  now  plain- 
tiff and  petitioner. 

OBDEAL.  The  most  ancient  species 
of  trial  was  that  by  ordeal,  which  was 
distinguished  by  the  appellation  of  judi- 
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cium  Dei,  and  sometimeB  by  vulgaris  pur- 
gatio,  to  dibtingnish  it  from  the  canonical 
purgation,  which  was  by  the  oath  of  the 
party.  It  whs  of  two  kinds :  fire  ordeal 
and  water  ordeal ;  tho  former  being  con- 
fined to  persons  of  rank,  the  Litter  to  the 
common  people.  Fire  ordeal  was  per- 
formed either  by  taking  up  in  the  hand  a 
pieco  of  red-hot  iron  of  one,  two,  or  three 
pounda'  weight,  or  else  by  walking  barefoot 
and  blindfold  oyer  nine  red-hot  plough- 
shares laid  lengthwise,  at  unequal  distances, 
and  if  the  party  escaped  unhurt  he  was  ad- 
judged innocent,  if  otherwise,  he  was  con- 
demned as  guilty.  Water  ordeal  was 
performed  either  by  plunging  the  bare 
arm  up  to  the  elbow  in  boiling  water,  or 
by  casting  the  suspected  person  into  a 
river  or  pond  of  cold  water ;  and  if  in  the 
former  instance  his  arm  was  unbnmt,  or  if 
in  the  latter  instance  he  floated  without 
any  effort  to  swim,  it  was  deemed  evidence 
of  his  innocence ;  if  otherwise,  of  his 
guilt  The  ordeal  was  abolished  in  the 
reign  ^of  Henry  III.,  when  the  more  ra- 
tional process  of  trying  the  guilt  or  inno- 
cence of  an  accused  person  by  means  of 
evidence  laid  before  the  jury  was  substi- 
tuted for  it. 

8ee  title  Juby,  Tbial  bt. 

0BDEB8  OF  THE  DAT.  Any  member 
of  the  House  of  Commons  who  wishes  to 
propose  any  question,  or  to  **move  the 
House,"  as  it  is  termed,  must,  in  order  to 
give  the  House  due  notice  of  his  intention, 
state  the  form  or  nature  of  his  motion  on 
a  previous  day,  and  have  it  entered  in  a 
book  termed  the  order  book;  aud  the 
motions  so  entered,  tlie  House  arranges, 
shall  be  considered  on  particular  days,  and 
such  motions  or  matters,  when  the  day 
arrives  for  their  being  considered,  are  then 
termed  the  ^  oiders  of  the  day."  May  on 
Pari. 

ORDIKAHGS  OF  FABUAltEHT.      Sir 

Edward  Coke  says  that  an  ordinance  of 
Parliament  is  to  be  distinguished  frum  an 
Act  of  Parliament,  inasmuch  as  the  latter 
can  be  only  made  by  the  king  and  a  three- 
fold consent  of  the  State,  whereas  the 
former  may  be  ordained  bv  one  or  two  of 
them.  At  the  time  that  the  right  of  the 
Commons  to  participate  in  legislation  was 
yet  only  in  growth  a  distinction  was  taken, 
for  tho  firsit  time,  in  the  reign  of  Ed- 
ward II r.  between  ordinances  and  statutes, 
the  former  being  experimental  Acts  passed 
for  a  time  only,  and,  as  it  were,  on  triul, 
and  which  might  afterwards  be,  and  often 
were,  converted  into  statutes,  i.e.f  perma- 
nent Acts,  or  else  might  be  continued  for 
a  time,  or  discharged  altogether. 


OSDIHABT.  In  the  CivU  Law  signi- 
fies any  judge  who  has  authority  to  toke 
cognizance  of  causes  in  his  own  right,  and 
not  b^  df^putation.  But  in  the  Common 
Law  it  signifies  the  bishop  of  a  diocese, 
though  more  frequently  a  commissary  or 
official  of  the  bishop  or  other  ecclesias- 
tical judge  who  has  judicial  authority 
within  his  jurisdiction. 

OSDIVABT  OF  NEWGATE.  A  divine 
who  is  appointed  to  attend  the  condemned 
criminals  in  that  prison  to  prepare  them 
for  death,  fto. 

OSIGIHAL  WBIT.  An  original  writ 
was  the  procesB  formerly  in  use  for  the 
commencement  of  personal  actions.  It 
was  a  mandatory  letter  from  the  king, 
issuing  out  of  Chancery,  sealed  with  the 
great  seal,  and  directed  to  the  sheriff  of 
the  county  wherein  the  injury  was  com- 
mitted, or  was  supposed  to  liave  been  com- 
mitted, requiring  him  to  command  the 
wrongdoer  or  accused  party  either  to  do 
justice  to  the  plaintiff,  oi  else  to  appear  in 
Court  and  answer  the  accusation  against 
him.  This  writ  is  now  disused,  the  writ 
of  summons  being  the  process  prescribed 
by  the  Uniformity  of  Process  Act  for  com- 
mencing personal  actions ;  and  under  tho 
Judicature  Act,  1873,  all  suits,  even  in  tho 
Court  of  Chancery,  are  to  be  commenced  by 
such  writs  of  summons. 

OBPHAKAGS  FABT.  That  portion  of 
an  intestate's  effects  which  his  children 
are  entitled  to  by  the  custom  of  London. 
This  custom  appears  to  be  a  remnant  of 
what  was  once  a  general  law  all  over  Eng- 
land, namely,  that  a  father  should  not  by 
his  will  bequeath  the  entirety  of  his  per- 
sonal estate  away  from  his  family,  out 
should  leave  them  a  third  port  at  least, 
called  the  children's  part,  corresponding 
to  the  **■  bairns'  part "  or  legitim  of  Scotch 
Law,  and  also  (although  not  in  amount)  to 
the  legitima  quarta  of  Roman  Law.  Just, 
ii.  18. 

OUSTED  (from  the  Fr.  ouitetf  to  put 
out).  To  be  removed  or  put  out;  thus, 
ouster  of  the  freehold  signifies  being  put 
out  of  possession  of  the  freehold ;  ousted 
of  an  estate  for  years,  signifies  being  turned 
out  from  the  occupation  of  the  land  during 
the  continuance  of  the  term. 

0TJ8TEB  LE  ICAIE  (to  remove  the  hand). 
When  the  male  heir  arrived  at  the  age  of 
twenty-one,  or  the  heir  female  at  the  ago  of 
sixteen,  they  might  sue  out  their  livery  of 
ouster  U  main;  that  is,  the  delivery  of 
their  lands  out  of  their  guardians'  hanos. 
See  also  title  Livebt. 

OUT  OF  OOUBT.      He  who  has  no  legal 
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OUT  07  COUBT— a>7t/tnueJ. 

E^tatus  in  Court  is  said  to  be  '*ont  of 
Court,'*  t./!.,  he  is  not  before  the  Court. 
Thus,  when  the  plaintiff  in  an  action,  by 
some  act  of  omisi^ion  or  commission,  shews 
that  ho  is  unable  to  muiiitain  his  action,  ho 
is  frequently  said  to  pnt  himself  **out  of 
Court."  Sometimes  a  person  who  is  out  of 
Court  is  said  to  iiave  uo  loctu  standi, 

OUTER  BAB.  Barristers  at  law  are 
divided  into  two  classes,  viz.  queen's  coun- 
sel, who  are  admitted  within  the  bar  of  the 
Courts,  in  scats  specially  reserved  for 
tlicms«lvos;  and  junior  connsel,  who  sit 
without  the  bar ;  and  the  latter  are  thence 
frequently  termed  barristers  of  the  "outer 
bnr,"  or  "  utter  bar,"  in  contradistinction 
to  the  former  class. 

See  also  title  Utter  Barristers. 

OTJTLAWBT.  The  process  of  putting 
a  ninn  out  of  the  prote<tion  of  the  law,  so 
that  he  is  incapable  of  bringing  any  action 
for  redress  of  injuries  ;  and  it  is  also 
attended  with  a  forfeiture  of  the  party's 
fj^iHHlB  and  chattels,  a  consequence  which 
is  in  no  way  affected  by  the  Forfeiture  for 
Felony  and  Treason  Abolition  Act,  1870 
(33  &  34  Vict.  0.  23). 

OUTSTAIIBIKG  TEBX8:  See  Utle 
Term. 

OTTVEBTUBE  DE8  8UGCE8SI0HS.      In 

French  Law  denotes  the  right  of  sucoea- 
sion  which  arises  to  one  upon  the  death, 
whether  natural  or  ciyil,  of  another.  Such 
successor  must  not  be  cither  as  yet  uncon- 
ceived,  or  a  child  non  viable^  or  one  civilly 
dead :  and  he  must  also  be  clear  of  certain 
moral  delinquencies,  for  which  see  Code 
Civil,  727.  Bastards  have  no  rights  of  suc- 
cession ;  but  in  case  their  parent  leaves 
legitimate  offspring,  they  have  one-third 
of  the  goods  which,  as  a  legitimate  child, 
they  would  have  received;  and  if  the 
parent  leaves  no  lep:itimate  offspring,  but 
ascendants  or  collaterals  (being  brothers 
or  sisters),  then  one-half;  and  if  the  parent 
leaves  neither  legitimate  offspring  nor 
ascendants  nor  collaterals  (being  brothers 
or  sisters),  then  three-fourths :  and  in  case 
of  a  total  failure  of  inheritable  relations, 
then  the  whole.  The  widow  surviving 
takes  the  succession  where  the  parent 
leaves  no  inheritable  relations  or  bastards, 
and  failing  her,  the  state. 

OYEBT  (Fr.  opeuy  Ac.)  Thus  an  overt 
act  signifies  an  open  or  manifest  act,  sudi 
as  can  be  manifc^ly  proved. 

In  charges  of  treason  it  is  necessary  in 
order  to  a  conviction  to  substantiate  either 
one  overt  act  by  at  least  two  witnesses,  or 
two  overt  acts  of  the  same  oharacter  by 
one  witness  apiece. 
See  title  Treason. 


OTEB  Qo  hear).    This  word,  gays  Dr. 

Cuwel,  seems  formerly  to  haye  i<ignified 

what  our  word  as-size  aoes  now,  sed  qusitre^ 

as  to  oyer  of  deeds,  and  oyer  and  terminer. 

See  the  two  following  titles. 

OTEB  07  DEEDS  AHD  BECOBDS. 

Hearing  of  deeds  and  records.  Thu^ 
when  either  party  in  an  action  alleges  any 
deed,  he  is  in  general  obliged  to  m.'^e  pro- 
fert  of  such  deed  ;  that  is.  to  produce  it  in 
Court  simultaneously  with  the  pleading  in 
which  it  is  alleged.  When  oral  pleading 
was  in  practice,  the  deed  was  actually  pro- 
duced in  Court  ;  but  afterwards  profrri 
consisted  merely  of  a  formal  allegation  that 
the  p-arty  shewed  the  deed  in  Court,  it 
being,  in  fact,  retained  in  bis  own  custody. 
When  profert  was  thus  made  by  one  of  the 
parties,  the  other,  before  he  nleaded  in 
answer,  was  entitled  to  demand  oyer,  that 
is,  to  hear  it  read ;  and  this,  either  for  the 
purpose  of  enabling  him  to  ascertain  tl.c 
genuineness  of  the  alleged  deed,  or  of 
ifounding  on  some  part  of  its  contents 
(not  set  forth  by  the  adverse  party),  some 
matter  of  answer.  Oyer  of  records  .was  of 
the  same  nature,  being  a  demand  to  hear 
any  record  read  which  had  been  allured 
in  the  pleading  of  the  opposite  party.  By 
the  Common  Law  Procedure  Act,  1852, 
8.  55,  it  shall  not  be  necessary  to  make 
profert  of  any  deed  or  other  docmnent 
mentioned  or  relied  on  in  any  pleading : 
and  if  proferi  shall  bo  made,  it  shall  not 
entitle  the  opposite  party  to  craye  oyer  of, 
or  set  out  upon  oyer  such  deed  or  other 
document.  But  this  provision  affects  the 
form  of  pleading  only,  and  not  also  the 
rules  of  evidence,  or  the  modes  of  proying 
any  deed  or  other  document. 

OTEB  AHD  TEBMIJIEB  (from  the  Fr. 
oulr,  to  hear,  and  terminer,  to  determine). 
A  commission  of  oyer  and  terminer  is  a 
commission  under  the  king*s  great  seal, 
directed  to  certain  persons,  among  whom 
two  Common  Law  judges  are  usually 
appointed,  empowering  them  to  hear  and 
determine  treasons,  felonies,  robberies, 
murders,  and  criminal  offences  in  general. 
See  title  Justices  of  Oyer  and  Ter- 
miner. 

0,  YES.  It  is  said  to  be  a  corruption 
of  the  French  oyezy  t.«.,  hear  ye ;  and  is 
sometimes  used  in  Courts  by  the  public 
crier,  to  command  attention  when^a  pro- 
clamation is  going  to  be  made. 


P. 


FAOTE,  rOBT  ET  DUBE  (Fr.,  punish- 
ment, strong  and  severe).  A  special 
punLahmcnt  for  those  who,  being  arraigned 
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PAIHS,  FOBT  XT  IXUK^— continued, 

for  felony,  refused  to  put  themselyes  upon 
the  ordinary  trial  of  God  and  the  country, 
and  were,  therefore,  considered  ae  mute  m 
the  interpretation  of  the  law.  This 
punishment  was  vidgarly  called  pressing 
to  death. 

See  also  title  Mcte. 

FAIBIKO  OFF.  Members  of  the  House 
of  Commons  cannot  vote  upon  any  question 
unless  they  are  themselves  present  when 
the  question  is  put.  When,  therefore,  a 
member  wishes  to  absent  himself  from  the 
Plouse,  and  at  the  same  time  is  anxious 
not  to  diminish  the  strength  of  his  party  by 
the  loss  of  his  vote  during  his  absence,  he 
seeks  out  some  member  of  the  opposite 
party  who  is  also  anxious  to  absent  him- 
self, and  by  mutual  agreement  the  two 
(or  "pair"  of)  members  arrange  to  be 
absent  at  the  same  time,  the  effect  of 
which,  of  course,  is,  that  on  all  questions 
which  occur  during  their  absence,  a  vote 
is  neutralised  on  each  side ;  and  thus  the 
rclatiye  numbers  on  any  given  division  are 
precisely  the  same  as  if  both  members  were 
present.  This  system  is  known  by  the 
name  of  *^  pairs,"  and  members  acting 
under  this  arrangement  are  tiience  said  to 
**  pair  off"  upon  any  question  in  which  a 
division  of  the  Houjse  takes  place  during 
their  absence. 

PAIS  (Fr.  counti-y).  A  trial  per  pais 
signifies  a  trial  by  the  country,  or,  as  it  is 
'more  commonly  called,  by  jury.  An  as- 
surance by  matter  in  pais  is  an  assurunce 
transact(>d  between  two  or  more  private 
persons  in  pais  (in  the  country),  i.e.,  upon 
the  very  spot  to  bo  transferred.  Matter 
in  pais  seems  to  signify  matter  of  fact, 
probably  so  called  because  matters  of  fact 
are  triable  by  the  country,  i.e.,  estoppels 
in  pais  are  estoppels  by  conduct,  as  dis- 
tinguished from  estoppels  by  deed  or  by 
record. 

See  title  Estoppels. 

PALACES,  BOTAL.  The  privilege  of 
palace  is  attached  to  any  place  which  u 
de  facto  tiie  sovereign's  residence.  Hump- 
ton  Court  Palace  was  formerly  a  royal 
residence,  but  has  not  been  personally 
occupied  by  the  sovereign  since  10  Goo.  2. 
The  state  departments  have  for  many  years 
past  been  used  as  a  picture  gallery,  open, 
within  cert.iin  hours,  to  the  public  gratui- 
tously ;  the  other  apartments  are  occupied 
partly  by  officers  of  the  palace,  parlly  and 
chiefly  bv  private  persons,  by  the  permifih 
sion  and  at  the  pleasure  of  the  Crown. 
The  palace  is  under  the  control  of  a  house- 
keeper of  the  Crown,  who  (the  housekeeper) 
has  apartments  in  the  palace.  A  writ  of 
fi.  fa.  having  been  executed  in  one  of  tho 
suites  of  apartments  occupied  by  private 


PALACES,  MiYAL-^amtinued. 
persons,  an  information  of  intrusion  was 
filed  against  the  sheriffs  and  their  officers 
in  a  case  of  Att.-Gen,  v.  Dakin  and  Others 
(L.R.2EX.290).  It  was  held,  per  Curiam, 
that  actual  personal  residence  of  the  sove- 
reign at  the  time  is  not  necessary  to 
confer  the  privilege,  if  there  is  no  intention 
to  resume  residence. 

PAVBECI8.  The  books  of  the  Civil 
Law  compiled  by  Justinian  are  so  called. 
The  word  literally  translated  means  a 
universal  collection  or  compilation  of  pas- 
sages, and  denotes  the  universality  of  the 
subjects  treated  of  in  the  Corpus  Juris 
Civilis ;  whereas  the  word  Digest,  which 
in  England  is  the  more  common  of  the  two 
words,  means  a  methodical  arrangement, 
and  denotes  the  method  or  order  which  is 
so  perfectly  observed  in  the  arrangement 
of  the  same  compilation. 

PAHEL.      The   slip  of  parchment  on 
which  the  sheriff  returns  the  name  of  the 
jurors  to  serve  on  a  jury,  is  so  called. 
See  also  title  Impanel. 

PAHIEB.  Is  an  attendant  or  domest'o, 
who  waits  at  table  and  gives  bread  (panis\ 
wine,  and  other  necessary  things  to  those 
who  are  dining.  The  phrase  was  in  fami- 
liar use  amongst  the  Knights  Templars, 
and  from  them  has  been  handed  down  to 
the  learned  societies  of  the  Inner  and 
Middle  Temples,  who  at  the  present  day 
occupy  tho  halls  and  buildings  once  belong- 
ing to  that  distinguished  order,  and  who 
have  retained  a  few  of  their  customs  and 
phrases.  "  From  the  time  of  Chaucer  to 
the  present  day,  the  lawyers  have  dined 
together  in  the  ancient  hall,  as  the  mili- 
tary monks  did  before  them,  and  the  rule 
of  their  order  requiring  two  and  two  to  eat 
together,  and  all  the  fragments  to  be  given 
in  brotherly  charity  to  the  domestics,  ia 
observed  to  this  day,  and  has  been  so  from 
time  immemorial.  The  attendants  at 
table,  moreover,  are  still  called  *  paniers,' 
as  in  the  days  of  the  Knights  Templars." 
Addison's  Knights  Templars. 

PAHKAGE,  or  PAWKAGE.  Words 
used  by  our  law  writers  to  signify  the 
money  which  the  agistors  of  the  forest 
collect  for  tlie  feeding  of  swine  within  the 
forest,  and  sometimes  it  is  used  for  the  food 
itself.    Les  Vermes  de  la  Ley. 

PABAMOTTHT  (from  the  French  par  and 
monter).  The  supremo  lord  of  a  fee,  in 
contradistinction  to  the  mesne  lord,  who 
held  of  some  superior  under  certain  ser- 
vices (F.N.  B.  135;  Cowel).  The  sove- 
reign is  the  universal  lord  paramount,  of 
whom  all  landd  are  held  in  England. 
See  title  Fbvdal  Tenures. 
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PAXAPSEBVAUA  (fp^m  tiie  Greek 
VCU.C1.  hesid*'*.  and  ^pr^,  dourer,  i.e.,  soiue- 
tniri'r  t4j  i»hioh  the  wife  ia  tntitied  over  anl 
aU»T«»  her  t^wt  r).  Under  the  term  *•  pai»- 
phfTnilia"  are  iu<*liidfc<i  auch  app«rel  and 
omunKntfl  of  the  wife  as  are  suitable  to  her 
c  jU  i.tion  in  life.  Thiu,  p-arL*  ami  jewels. 
iiMUiIIy  or  Bometinie*  «kom  by  the  wife, 
ahhoiif^h  articles  of  mere  ornament,  have 
lieen  held  to  fall  within  th^-  term  pampher- 
nnl  a,  as  in  the  case  of  Mangey  v.  Hunger- 
ford  (2  Eq.  C.  Ab.  156),  wli.  re  the  widow 
ciuinie<l  and  obtained  her  ^f^ld  watch  and 
Hcvcral  gold  ring;i  as  paraphenialif»,  which 
lm4l  Ijeeii  given  to  her  at  the  funerals  of  re- 
lationtL 

FABAPHZRITAXJZ,  VtSBB.  In  French 
T^iw  all  t!ie  wife's  prnjx^rty  which  is  not 
Bubject  to  the  regime  dotal  (see  that  title) 
Ls  called  by  this  name;  and  of  these  the 
w'fe  ha.-)  the  entire  administration;  but 
h\iG  niuy  bIIow  the  husl^'id  to  enjoy  them, 
and  in  that  ca^e  he  is  not  liable  to  account. 
Conipae  F^nglish  I>aw,  Pin-Monbt;  Sepa- 
rate Estate  ;  Pabaphkumalia. 

FAEAYAEL  (  from  the  French  pnr  and 
atfayler).  Tenant  paravail  signiiied  the 
lowest  tenant  of  hmd,  bi'ing  the  tenant  of 
a  mesne  lord ;  ho  was  so  called  bccauj^e  he 
Wiis  suppose  I  to  make  avail  or  profit  of  tLe 
land  for  another.    Cowel ;  2  Bl.  60. 

FASCEHABT.  The  holding  of  lands 
jointly  by  parceners  or  coparceners.    See 

title  COPAUCENKBS. 

VABCESZRS:  See  title  Gopabcenebs. 

PASDOV.  The  Grown,  in  exercise  of 
ltd  prerogative  of  mercy,  may  pardon  after 
c^jiiviction  either  of  treason  or  of  felony. 
But  such  pardon  may  not  be  given  in  anti- 
cipation of  a  conviction,  and  so  as  to  be 
pkiided  in  defence  to  a  proaeculion  (see 
title  Dakbt,  Ihpeachment  of).  The  par- 
don relates  of  course  only  to  the  particular 
conviction  for  which  it  is  given.  Beg.  y. 
Ilarrod,  2  G.  ft  K.  294. 

PASENT  AVB  CHILD:  See  titles  In- 
fants; SKiiUcrioN. 

FABK  (parous).  The  word  oommonly 
signifies  an  indosure;  but  to  constitute  a 
h  gill  park,  or  rather  a  park  in  the  eye  of 
the  law,  it  must  have  been  made  so  by  the 
king's  grant,  or  at  least  by  immemorial 
prescription.  Let  Termes  de  la  Ley. 
See  titles  Guase  ;  Warbev. 

FABUAXEHT— J/s  division  into  two 
lIotue$.  The  year  assi^incd  by  Garte 
for  this  division  is  17  ICdward  3,  and 
that  is  the  most  probable  date.  But 
Ilallaiu  argues  for  a  much  earlier  date; 
and  ho  iustaucias  11  Edward  1  as  a  year  in 


'BhJaJMMErt-^etmliHwed. 
which  the  Hon«s  were  divided  ;  the  Com- 
mons and  Spiritnal  Peers  haying  in  that 
yf':ir  hat  at  Acton  Bomell,  while  the  Tein- 
poral  Peers  sat  at  Shrew&bury.  It  appears, 
however,  that  the  separation  in  11  Kd- 
ward  1,  was  doe  to  a  special  cause,  that  is 
to  say,  the  temporal  peers  in  their  sitting  at 
Shrewsbury  were  trying  David  Prince  of 
Wales  (otlierwise  called  LleweUyn),  on  a 
chur$;e  of  treason ;  atid  npon  such  a  trisl 
the  Spiritual  Pet.'rs,  and  a  fortiori  the  Com- 
mons, were  not  entitle- i  to  be  present.  The 
other  instauct'S  which  Uallam  puts  forwaid 
might  possibly  be  explained  in  like 
manner  upon  tLeir  special  circumstances ; 
and  therefore  any  such  occasional  separa- 
tions must  not  be  buffered  to  impugn  the 
authority  of  Carte,  or  the  correctness  of 
the  date  which  he  asfeigns.  But,  in  fiict, 
an  earlier  separation  of  Lords  and  Com- 
mons was  not  needed;  for  the  Commons, 
even  when  they  met  under  the  same  roof 
ns  the  Lords  always  sat  apart  from  the 
Li^rds  in  the  lower  end  of  the  hall,  and 
not  then  assuming  to  discharge  any  duties 
beyond  the  grant  of  money  or  supplies, 
there  wa^  no  urgent  reason  in  early  times 
why  they  should  sit  in  a  separate  house. 

PABLIAXSHTABT  A0SHT8.     Pencms 

who  act  as  solicitor  in  promoting  and 
carrying  private  bills  through  Parliament. 
They  are  usually  attonieys  or  solicitors, 
but  who  do  not  usually  confine  their  prac- 
tice to  this  purticul&r  department. 

taxes  II s  are  imposed  directly  by  Act  of 
Parliament,  i.  e.,  by  the  Legislature  itself, 
as  distinguished  from  those  which  are  im- 
posed by  private  individuals  or  bodies 
under  tlie  authority  of  an  Act  of  Par- 
liament. Thus,  a  sewers  rate,  not  being 
imposed  directly  by  Act  of  Parliament, 
but  by  certain  persons  termed  commis- 
sioners of  sewert*,  is  not  a  parliamentMry 
tax;  whereas  the  income  tax,  which  is 
directly  imposed,  and  the  nmount  also  fixed, 
by  Act  of  Parliament,  is  a  parliamentary 
tax. 

See  title  Taxation. 

FABOL  (Fr.,  signifying  word,  speech, 
&c.).  This  word  signifies  verbal,  in  con- 
tradiction to  that  which  is  written.  Thus, 
a  parol  agreement  signifies  an  agreement 
by  word  of  mouth,  in  contradistinction  to 
a  written  agreement.  The  pleadings  in  an 
action  are  also,  in  our  old  law  French,  de- 
nominated the  parol,  because  they  were 
formerly  actual  tied  voce  pleadings  in 
Court,  and  not  mere  written  allegations  as 
at  present.  A  remnant  of  this  latter  use 
of  the  word  occurs  in  the  phrase,  "the 
p;irol  shall  not  demur"  (as  to  which,  see 
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FAHOL— eon&'fiited. 
next  title).  Parol  evidence  is  also  the 
phrase  commonly  used  to  denote  eztrinsio 
evidence,  i.  0.,  evidence  outside  of  the 
written  document  which  it  is  used  to  ex- 
plain. 

See  title  Extrinsic  Evidenob. 

PASOL  DEXUBBEB.  A  plea  to  stop 
or  stay  the  pleadings  in  an  action.  In 
many  real  actions  brought  by  or  against 
an  infant  under  the  age  of  twenty-one 
years,  and  also  in  actions  of  debt  brought 
against  him,  as  heir  to  any  deceased  an- 
cestor, either  party  may  suggest  the  non-age 
of  the  infant,  and  pray  that  the  pro- 
ceedings may  be  deferred  till  his  full  age 
or  (in  our  legal  phrase)  that  the  infant  may 
Jiave  his  age,  and  tliat  '*  the  parol  may 
demur/'  that  is,  that  the  pleadings  may  be 
Btuyc^d :  and  then  tliey  shall  not  proceed 
till  his  full  age,  unless  it  be  apparent  that 
ho  cannot  be  prejudiced  thereby.  This 
plea  of  parol  demurrer  was  abolished  by 
tue  slat.  11  Geo.  4  &  1  Will.  4,  c,  47,  as 
to  proceedings  under  that  statute,  being 
chiefly  decrees  for  the  sale  of  real  estate  to 
pay  debts.  But  since  the  Trustee  Act, 
1850,  and  Trustee  Extension  Act,  1852,  a 
resort  to  the  last-mentioned  statute  is 
seldom  necessary. 

FAB80K  {persona),  in  its  legal  accepta- 
tion, signifies  the  rector  of  a  parochial 
church.  He  is  called  parson,  persona,  be- 
cause, by  his  person,  tne  church,  wliioh  is 
an  invisible  txxly,  is  represented.  Go. 
Lilt.  300  a,  s  528. 

FABSOir  IKFAB80NEE.  When  a  clerk 
is  not  only  presented,  but  instituted  and 
inducted  into  a  rectory,  he  is  then,  and  not 
before,  in  full  and  complete  possession, 
and  is  called  in  law  persona  impersonataf 
or  parson  imperson4e.    Co.  Litt.  300. 

FABTAOE.  This  is,  in  French  Law,  the 
partition  of  English  Law,  and  is  demand- 
able  as  of  right. 

FABUCULAB  estate.  a  limited 
legal  interest  or  property  in  lands  or  tene- 
ments, as  distinguished  from  the  absolute 
property  or  fee  simple  therein,  is  usually  so 
termed  .*  and  he  who  holds  or  enjoys  such 
a  limited  interest  therein  is  thence  some- 
times called  the  particular  tenant.  Thus, 
if  A.  has  the  absolute  property  or  fee- 
simple  in  certain  lands,  and  he  demises 
them  to  B.  for  a  term  of  seven  years,  or 
life,  the  legal  interest  which  B.  would  thus 
acquire  therein  would  be  called  the  par- 
ticular estate  with  reference  to  A.'s  estate 
in  fee-simple;  t.«.,  it  would  be  a  particle 
or  portion  carved  or  cut  out  of  A.'s  fee- 
simple. 

See  also  titles  Bbmaindeb  ;  Bevebsion. 


FABTICTJLAB8  OF  DEMAHD :  See  tide 
Bill  of  Pabticulabs. 

FABTICtJIABS  07  OBJEOTIOEB:    See 

title  Notice  of  Objeotions. 

FABTDBS,  or  FBIVIE8.  '' Parties  *' to  a 
deed  or  contract  are  those  with  whom  the 
deed  or  contract  is  actually  made  or  en- 
tered into.  By  the  term  "  privity,"  as  applied 
to  contracts,  is  frequently  meant  those 
between  whom  the  contract  is  mutually 
binding,  although  both  are  not  literally 
parties  to  such  contract.  Thus,  in  the 
case  of  a  lease,  the  lessor  and  lessee  are 
both  parties  and  privies,  the  contract  being 
literally  made  between  the  two,  and  also 
being  mutually  binding ;  but  if  the  lessee 
assign  his  interest  to  a  third  party,  then  a 
privity  arises  between  the  assignee  and 
the  original  lessor,  although  such  assignee 
is  not  liteniUy  a  party  to  the  ori^nal 
lease. 

See  also  title  Pbiyies. 

FABTinON  (paHitio).  Tlie  dividing  of 
lands  held  by  joint  tenants,  coptirceners, 
or  tenants  in  common,  into  distinct  poiiions, 
so  that  they  may  hold  them  in  severalty  ; 
and  the  instrument  by  which  this  partition 
or  division  is  effected  is  called  a  deed  of 
partition  (4  Cruise,  83).  A  partition  is 
usually  effected  upon  bill  filed  in  the 
Court  of  Chancery,  after  the  decreQ  on 
which  the  parties  execute  to  each  other 
the  requisite  mutual  conveyances  of  each 
other's  shares  (see  title  Conveyanobs). 
But  if  the  parties  can  agree  among  them- 
selves to  make  a  partition,  there  is  no 
occasion  to  resort  to  the  Court  at  all. 
Since  the  Partition  Act,  1868  (31  &  32 
Vict.  c.  40),  the  Court  may  in  certain  cases 
specified  in  the  Act  decree  a  sale  in  lieu  of 
partition. 

FABTNEB8EIF.  This  is  a  voluntary 
contract,  whereby  two  or  more  persons 
agree  to  put  their  money  and  labour,  or 
either,  together  in  some  lawful  business, 
and  to  divide  the  profits  arising  from  the 
business.  No  third  party  can  be  intro- 
duced into  the  partnership  without  the 
consent  of  all ;  but  he  may  be  taken  as  a 
sub-partner  of  one  or  more  of  the  partners 
(Ex  parte  Barrow^  2  Rose  255).  Upon  the 
death  of  a  partner,  he  may  not  by  bis  will 
introduce  a  successor  to  his  share  (Pearce 
V.  Chamberlain,  2  Yes.  33X  unless  the 
partnership  agreement  authorizes  him  to 
do  so.  Stuart  v.  Bute  (Earl),  3  Yes.  212  ; 
11  Yes.  657. 

In  the  absence  of  stipulation,  the  shares 
of  the  partners,  both  in  the  capital  and  in 
the  profits,  are  presumed  to  be  equal,  and 
the  losses  to  be  similarly  divisible  (PeaooK^ 
V.  Peacoek,  16  Yes.  49) ;  but  the  presump- 
tion is  rebuttable  (Stewart  v.  Forbes,  1  Mac. 
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&  G.  137).  A  partner  is  not  entitkd  to 
interest  on  the  capital  which  he  brings  in 
iHill  V.  King,  1  N.  R.  (L.C.)  161),  but  he  is 
entitled  to  interest  on  advances  made  in 
excess  of  his  share  of  capital  (Ex  parte 
Chippendale,  4  De  G.  M.  &  G.  36),  five  per 
cent,  being  the  customary  rate.  Ex  parte 
Bignold,  22  Beav.  167. 

Tlie  true  criterion  of  a  partnersh-p  is, 
tliat  each  member  of  it  stands  in  the  rela- 
tion of  a  principal  to  the  other  members, 
who  in  that  regard  are  his  agents  {Cox  y. 
Hiditnan,  8  H.  C.  2t)8);  consequently  a 
person  may  share  profits  without  being  a 
partner,  as  well  by  the  Common  Law,  as 
under  the  Act  28  &  29  Vict,  o  86,  and  , 
may  in  that  manner  escape  all  liability  for  i 
losses.  On  the  other  hand,  a  person  who  ' 
is  not  a  partner  may  by  holding  himself 
out  as  one,  become  liable  for  losses, 
although  not  entitled  to  share  in  profits 
{Ex  parte  Wataon,  19  Ves.  461);  but 
merely  continuing  the  name  o£  a  deceased 
partner  in  the  style,  does  not  charge  the 
executor  with  liability  on  contracts  made 
since  tlie  death  of  his  testator  by  the 
surviving  partners.  I>evayne8  v.  Noble 
{HoultorCs  Case),  1  Mer.  616. 

The  liability  of  a  partner  extends  to  all 
acts  of  his  co-partners  reasonably  within 
the  scope  of  the  partnership  business, 
{Sandiland  Y.  Marsh,  2  B.  &  Aid.  672) 
although  beyond  the  agreed  powers  of  the 
co-partners,  (Hawken  v.  Bourne^  8  M.  &  W. 
710) ;  and  such  liability  commences  with 
the  de  facto  commencement  of  the  partner- 
ship, notwithstanding  the  partnership  ar- 
ticles may  not  be  signed  till  afterwards 
{Battley  v.  Letcis,  1  Man.  &  G.  155),  but  it 
docs  not  commence  sooner  as  to  third  par- 
ties, notwithstanding  by  special  agreement 
it  commences  sooner  as  between  the  co- 
partners {Vere  v.  Ashhy,  10  B.  &  C.  288). 
However,  no  contract  of  one  or  more 
partners  will  bind  the  other  or  others  if  it 
be  in  a  matter  wholly  unconnected  with 
the  partnership  {Ex  parte  Agace,  2  Cox, 
812) ;  and  no  partner  can  bind  the  partner- 
ship by  executing  a  deed  (Harrison  v. 
Jacksorij  7  T.  B.  207),  unless  he  have  been 
authorized  by  deed  to  execute  it  (Horsley 
V.  Mush,  7  T.  B.  209),  or,  unless  the  deed 
be  one  of  release  as  distinguished  from  one 
of  grant  {AspinaU  v.  London  and  North' 
Western  By,  Co.,  11  Hare,  325),  the  trans- 
action being,  of  course,  one  within  the 
scope  of  the  partnership  (Ex  parte  Bosan- 
quet,  1  De  G.  432).  Also,  ordinarily,  one 
partner  cannot  bind  the  firm  by  a  guarantee 
for  collateral  purposes  (Brefteiv.  WiUiamSj 
4  Ex.  623),  unless  the  other  partners  are 
proved  to  have  sanctioned  it  {SandilandB 
V.  Marshy  2  B.  &  Aid.  672);  also,  one 
partner's  part  payment  of  the  principal  or 
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interest  of  a  debt  does  not  save  the  Statute 
of  Limitations,  as  against  the  other  part- 
ners, M.  L.  A.  Act,  1856  (19  &  20  Vict, 
c.  97),  8.  14,  altering  the  former  law 
(Whitconib  v.  WhitHia,  Doug.  651);  also, 
one  partner  cannot  bind  the  firm  by  a 
submission  to  arbitration  (Stead  v.  Scdt, 
1 0  Moo.  389).  Neither  can  a  partner  in  a 
non-mercantile  firm  ordinarily  draw  or 
accept  bills  or  notes,  or  give  a  receipt  for 
money  so  as  to  bind  the  firm  (Jlarman  v. 
Johnson,  2  El.  &  Bl.  61 ;  Dickinson  v. 
Valpy,  10  B.  &  C.  128);  and  a  partner  in 
a  mercantile  firm  even  cannot  borrow 
money  for  the  purpose  of  increasing  ti.e 
fixed  capital  of  the  firm.  Fisher  v.  Tayler, 
2  Hare,  218. 

And  with  reference  to  the  duration  of 
the  liability  of  partners,  the  liability  of  a 
retiring  or  deceased  partner  ceases  with 
the  cessation  of  the  partnership  as  to  him, 
provided  notice  bv  circular  letter  and  in 
the  Gazette  has  been  given  (Kiritan  v. 
Kirwan,  2  C.  &  M.  617 ;  Newsome  v.  Cote^^ 
2  Camp.  617),  but  only  as  to  contracts  sub- 
sequent to  the  date  of  his  interest  ceasing 
(Wood  V.  Braddick,  1  Taunt.  104;  Finder 
V.  TFiZ^,  5  Taunt.  612) ;  a  dormant  partner 
does  not  require  to  give  such  notice,  ex- 
cepting to  the  customers  who  knew  hia 
connection  with  the  firm  (Evans  v.  Drum- 
mond,  4  Esp.  89).  And  it  is  competent  for 
the  creditors  (although  not  also  for  the  con- 
tinuing partners,  unless  with  the  consent 
of  the  creditors)  to  accept  the  liability  of 
the  continuing  partner  and  to  discharge  the 
ceasing  partner.  Lyth  v.  Atdt,  7  Ex,  669, 
overruling  Lodge  v.  Dicas,  3  B.  &  Aid.  611. 

Partnerships  are  usually  carried  on 
under  agreements  in  writing  (whether 
under  hand  and  seal  or  under  hand  only), 
but  a  mere  parol  agreement  suffices,  and 
may  even  be  substituted  at  any  time  for 
the  written  one  (England  v.  Curling,  8 
Beav.  129);  and  where  a  partnership  is 
continued  after  the  term  specified  in  the 
writing,  it  is  a  partnership  at  will  upon 
the  old  footing,  so  far  as  applicable  (Clark 
V.  Leachy  1  De  G.  J.  &  S.  490) ;  and  the 
same  is  the  case  when  a  new  partner  is 
taken  in  without  any  fresh  writing.  Austen 
V.  BoySj  24  Beav.  598. 

One  partner  cannot  sue  another  at  Law 
in  respect  of  a  partnership  matter,  and 
therefore  can  have  no  account  there 
(BoviU  V.  Eammondy  6  B.  &  C.  149),  unless 
upon  a  special  covenant  for  breach  thereof 
(Brown  v.  TapscoU,  6  M.  &  W.  119),  or  for 
a  balance  of  account  upon  an  implitd 
promise  to  pay  (Wray  v.  Milestone,  5  M, 
&  W.  21).  But  even  at  Law  one  partner 
may  sue  another  for  a  matter  dehors  the 
partnership  (French  v.  Styring,  2  C,  B. 
(N.8.)  357),  for  example,  for  money  ad- 
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yanccd  or  work  done  before  the  partner- 
ship,  aIthou<;h  towards  the  formation  of 
the  partnership  (Kenntjw^  ▼.  Leefne,  13 
Kmij  7).  But  in  Eauity  the  partner  has 
the  following  remeaies  against  his  co- 
partner : — 

I.  Specific  performance, — 

(a.)  Of  contract  for  partnership  for  a 
term  of  years,  when  there  have 
been  acts  of  part  performance 
(Scott  V.  Raymenty  L.  B.  7  Eq. 
112) ;  but  not 

(h.)  Of  agreement  for  reference  (Street 
V.  Rigby,  6  Ves.  818. 

II.  Injunction, — 

(a.)  Against  wilfully  excluding  a  co- 
partner's name  from  the  style, 
contrary  to  agreement  (MarsAaZZ 
V.  Caiman,  2  Jac.  &  W.  266)  : 

(b.)  Against  one  partner  engaging  in 
another  business,  contrary  to 
agreement  (SomervtUe  v.  Mac- 
hay,  16  Ves.  382)  ; 

^c.)  Against  wilfully  excluding  a  co- 
partner from  the  exercise  of  his 
rights  as  such  (Dietrichsen  v. 
CoWwrn.  2  Ph.  59); 

(dJ)  Against  a  sudden  dissolution  work- 

ing  irreparable  damage.  ILindl. 

Partnership,  232,  3rd  ed. 

I  [I.  Decree   for  dissolution,  including 

the  taking  of  the  accounts  and  the 

appointment  of  a  receiver,  with  a 

view  to  the  dissolution  ; 

(a.)  Where  the  co-partnership  origi- 
nated in  fraud  (Ratclins  v. 
Wickham,  1  Giflf.  855) ; 

(6.)  "Where  a  co-partner  is  gailty  of 
gross  misconduct  in  partner- 
ship matters  (Smith  v.  Jeyes^ 
4  Beav.  503)  ; 

(c.)  Where  a  co-partner  is  continually 
breaking  the  partnership  agree- 
ment (Waters  v.  Taylor,  2  V. 
&  B.  299) ; 

(d.)  Where  the  incompatibility  of 
tempers  is  extreme  (Baxter  y. 
We9t,l  Dr.  &8m.  173); 

(e.)  Where  a  co-partner  whoso  per- 
sonal skill  was  indispensable 
to  the  partnership  becomes  in- 
sane. Jones  Y.  Noyy  2  My.  & 
K.  125. 
IV.  Receiver, — towards  dissolution.  Hail 

V.  Hall,  3  Mac.  &  G.  79. 
V.  Accounts, — without  dissolution  ; 

(a.)  Where  a  partner  has  been  ex- 
cluded ; 

(b.)  Where  the  partner  complaining 

would  be  entitled  to  ask  for 

a   dissolution.     Fairthome   v. 

We8t<m,  3  Hare,  387. 

VI.  Discovery, — in  aid  of  an  action  at 

law,  and  even  of  a  compulsory 
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reference  to  arbitration  (British 
E,  I.  Co,  ▼.  Somes,  5  W.  R.  813). 
Moreover,  the  jurisdiction  in  Equity  is, 
in  general,  much  mure  available,  and  also 
more  advantageous  than  that  at  Law,  as  will 
be  seen  from  the  following  instances : — 
(1.)  Upon  the  decease  of  a  co-partner 
the  creditors  can  only  proceed 
against  the  survivors,  but  in 
Equity    they     may    proceed 
against  the  estate  of  the  de- 
ceased  (VuUiamy  v.  NoUey  3 
M(ir.  593); 
(2.)  In  the  case  of  two  firms  having  a 
common  partner,  neither  firm 
can    sue    the    other  at  Law, 
(Bosanquet  v.   Wray,  6  Taunt. 
597),  but  in  Equity  each  msiy 
sue  the  other  (Mainwaring  v. 
Neimnan,  2  B.  &  P.  120); 
(3.)  In  the  case  of  a  co-partner  pur- 
chasing a  share  in  the  partner- 
ship, he  cannot  at  Law  sue  his 
co-partners  to  recover  it,  but 
in  Equity  he  may  (Wright  v. 
ITttTifer,  5  Ves.  792); 
(4.)  The  lands  of  a  co-partnership  are 
at  Law  liable  only  as  lands,  but 
in  Equity  they  are  liable  as  per- 
sonal estate  (Baring  v.  NoblCf 
2  Ry.  &  M.  495) ;  and 
(5.)  Genendly,  a  co-partner   cannot 
obtain  either  specific  perform- 
ance, an  injunction,  a  decree 
for    dissolution,  the   appoint- 
ment of  a  receiver,  or  an  order 
to  account  at  Law,  although  he 
may  (as  above  is  mentioned) 
have  all  of  these  in  Equity. 
A  partnership  depending  for  its   com- 
mencement upon  the  consent  of  the  part- 
ners, depends  upon  the  same  consent  for  its 
continuance  ;  and  therefore  the  dissolution 
of  a  partner^ip  may  be  brought  about  by 
any  sufiicient  dissent  of  the  partners  to  its 
continuance, — namely,   in    the    following 
variety  of  ways : — 

I.  Dissolution  by  act  of  the  partners 

themselves, — 

(1.)  Consent  of  all  to  dissolve  (Hall  v. 
BaU,  12  Beav.  414)  ; 

(2.)  Dissent  of  one,  where  partnership 
is  at  will  (Master  v.  Kirton,  3 
Ves.  74;  Cliavany  v.  Van 
Sommer^  3  Wood.  Lect.  416,  n.) ; 

(3.)  Efflux  of  term  of  co-partnership. 
Featherstonhaugh  v.  Fenwide, 
17  Ves.  278. 

II.  Dissolution  by  operation  of  law, — 
(1.)  By  conviction  of  a  partner  for 

felony ; 
(2.)  By   the  marriage  of  a  partner, 
being  a  female  (Nerot  v.  Bur- 
nand,  4  Buss.  247)  ; 
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(3.)  By  one  partner's  general  assign- 
ment (Heath  y.  Sanson,  4  B.  & 
Ad.  172) ; 
(4.)  By  execution  creditor  of  a  partner 
seizing  his  share  or  part  thereof 
(Fox  V.  Hanhury,  Cowp.  445) ; 
(5.)  By    bankruptcy    of    a    partner 
(Crawehay  v.  CoUinB,   15  Yes. 
218),    the    dissolution    taking 
efiei't  upon  adjudication,  but 
dating  backwaids  to  act  of  oank- 
ruptcy  (Dutton  v.  Morrieon,  17 
Ves.  193)  ; 
(6.)  By  hostilities  between  two  conn- 
tries  of  co-partners,  where  they 
are    foreigners    to    each   other 
(Grutcold    V.    Waddington,  16 
Joiins.  (Am.)  438); 
(7.)  By  death  of  a.  partner  (Gillespie 
V.  Hamilton,  3  Madd.  254) ; 
III.  Dissolution  by  decree  of  Court  of 
Equity,  for  the  reasons  enumer- 
ated above, 
Immedivitely  upon  a  dissolution   being 
made,  the  power  of  the*  partners,  either 
together  or  individually,  to  enter  into  any 
new  1  ngogements  ceases  (Ex parteWiUiams, 
11  Yes.  5) ;  nevertliel  ess  each  partner  may 
actively  assist  in  the  winding-up  of  the 
bubiness,  and  therefore  mav  give  a  valid 
receipt  for  any   debt  of  the  partnership 
received  by  him  (Fox  y.  Hariury,  Cowp. 
445),  and  may  eyen  compound  debts  pro- 
yided  the  composition  bo  fair  and  honour- 
able (Beak  y.  Beak,  Ca.  t.  Finch,  190). 
And  in  case  of  a  dissolution  by  death  or 
bankruptcy,    the     suryiving    or    solvent 
partners  cannot  insist  upon  taking  the 
partnership  effects  at  a  valuation  (Cook  v. 
CoUingridge,  Jac  607),  but  all  the  property 
of  the  firm  as  well  real  as  personal  must 
be  sold  (Cratoshay  y.  Matde,  1  8w.  495), 
although  at  the  sale  the  partners  may  bid 
(ChanUiers  v.  Hotoellf  11  Beav.  6),  haying 
first  obtained  the  leave  of  the  Court,  where 
the  sale  is  by  direction  of  the    Court. 
Rowland  v.  Evans,  30  Betiy.  302. 

I'he  creditors  of  the  partnership,  not 
being  execution  creditors,  have  no  direct 
lien  on  the  partnership  efl'ects,  but  have  an 
indirect  lien  through  the  direct  lien  of  the 
partners  themselves  thereon  (Ez  parte 
Buffin,  6  Yes.  119):  consequently  the 
partnership  (or,  as  they  are  called,  joint) 
creditors  have  the  first  claim  on  the  partner- 
ship (t.e.,  ioint)  property  for  the  payment 
of  their  debts,  the  partners  themselves 
having  that  right,  in  exoneration  jtto  tern, 
or  pro  tanio  of  their  respective  private  (/.«., 
separate)  estates,  and  on  the  other  band  the 
eepiirate  creditors  of  each  partner  have  the 
first  claim  on  the  separate'  estate  of  that 
partner ;  then,  if  the  partnership  is  solvent 
and  the  individual  partners  also  solvent, 


SflHEP— oon^tii  ued. 

there  is  an  end  of  the  rights  of  creditors, 
their  debts  being  paid.  But  if^  on  the 
one  hand,  the  partnership  is  insolyent,  the 
joint  creditors  may  thereafter  come  down 
on  the  respective  separate  estates  of  the 
individual  partners  whether  living  or  dead ; 
and  if,  on  the  other  hand,  any  one  or  more 
of  the  individual  partners  are  insolvent,  his 
or  their  respective  separate  creditors  may 
thereafter  come  down  upon  the  partner- 
ship estate  to  the  extent  of  his  or  their 
respective  shares  therein ;  and  it  makes  no 
difierence  whether  the  estate  is  adminis- 
tered out  of  Court  or  in  Court,  and  if  in 
Court  whether  in  a  Court  of  Equity  or  in 
a  Court  of  Bankruptcy  (Ridgicay  v.  Clare, 
19  Beav.  111).  But  although  the  order 
above  described  is  the  natural  order  of 
payment,  yet  any  joint  creditor  may  in  the 
absence  of  a  bankruptcy  proceed  in  the 
first  instance  against  the  separate  estate, 
and  any  separate  creditor  agaiubt  the  joint 
estate,  occasioning  a  certain  amount  of 
disorder  thereby,  which  disorder,  however, 
is  afterwards  removed  in  the  general  settle- 
ment of  the  accounts  (  WiUcinson  v.  Hender- 
son, 1  My.  &  K.  582),  the  principle  of 
settlement  being  the  principle  of  mar- 
shalling derived  from  the  natural  onler  of 
payment  mentioned  above,  and  the  whole 
doctrine  resting  upon  tho  principle  of 
Eouity,  that  every  partnership  debt  is  not 
only  a  joint  but  also  a  several  debt  (Bum 
V.  Bum,  3  Yes.  573),  unless  it  be  the  result 
of  some  arbitrary  joint  convention  of  the 
partners.    Sumner  v.  Powell,  2  Mer.  30. 

Bv  the  Bankruptcy  Act,  1869,  s.  87,  if  any 
bankrupt  is  at  the  date  of  tlie  order  of 
adjudication  liable  in  respect  of  distinct 
contracts  as  member  of  two  or  more  dis- 
tinct firms,  or  8S  a  sole  contractor  and  also 
as  member  of  a  firm,  the  circumstance 
that  such  firms  are  in  whole  or  part  oom- 
})osed  of  the  same  individuals,  or  that  the 
sole  contractor  is  also  one  of  the  joint 
contractors,  shall  not  prevent  proof  in 
respect  of  such  contracts  against  the  pro- 
perties respectively  liable  upon  such  con- 
tracts; and  by  the  Rules  in  Bankniptcy 
made  in  pursuance  of  the  Bankruptcy.Act, 
1869, 6.  B.  76,  any  separate  creditor  of  any 
bankrupt  is  at  lioerty  to  prove  his  debt 
under  any  adjudication  of  bankruptcy  made 
against  such  bankrupt  jointly  with  any 
other  person  or  persons ;  and  under  every 
such  adjudication  distinct  accounts  are  to 
be  kept  of  the  joint  estate  and  also  of  the 
separate  estute  or  estates  of  each  bankrupt, 
and  the  separate  estate  is  to  be  applied  in 
the  first  place  in  the  satisfaction  of  the 
debts  of  the  separate  creditors ;  and  in  case 
there  is  an  ovcr|)lus  of  the  separate  estate* 
such  overplus  is  to  be  carried  to  the 
account  ot  the  joint  estate.    And  in  case 
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there  is  on  overplus  of  the  joint  estate, 
such  overplus  is  to  he  carrieu  to  the  ac- 
counts of  the  separate  estates  of  each  bank- 
rupt in  proportion  to  the  right  and  Interest 
of  each  bankrupt  in  the  joint  estate.  So 
that  the  principles  of  the  Common  Law  as 
evolved  from  the  decisions  have  been  fol- 
lowed Bimplieiter  in  the  provisions  of  the 
Bankruptcy  Act,  1SC9. 

But  where  a  retiring  partner,  upon  the 
dissolution  of  a  partnership,  assigns  all  his 
interest  in  the  partnership  property  to  the 
remaining  partner,  and  the  assignment  is 
bond  fide,  that  assignment  converts  the 
joint  property  of  the  partnership  into  the 
separate  property  of  the  remaining  partner, 
so  as  that  so  much  of  the  then  partnership 
property  as  remains  in  specie  upon  the 
subsequent  bankruptcy  of  the  surviving 
partner  vests  in  the  trustee  in  bankruptcy 
of  the  latter  as  his  separate  estate,  and  is 
liable  accordingly  {Ex  parte  Buffin,  6  Yes. 
119).  But  the  assignment  must  be  com- 
plete iExparU  WaiiamSj  11  Yes.  3),  for  if 
anything  remains  still  to  be  done  to  render 
it  complete,  the  conversion  of  joint  into 
separate  property  does  not  take  effect  (Ex 
parte  Wheeler^  Buck.  25);  moreover,  the 
property  must  not  be  suffered  to  remain  in 
the  order  and  disposition  of  the  old  partner- 
ship {Ex  parte  Burton^  I  Glyn  &  J.  207). 
The  effect  of  the  conversion  is  of  course  to 
give  the  separate  creditors  a  prior  claim 
upon  the  property  {Ex  parte  Freeman, 
Buck.  473) ;  it  does  not  deprive  the  joint 
creditors  of  their  right  to  be  paid  somehow 
{Ex  parte  Peake,  1  Madd.  858).  More- 
over, the  assignment  requiring  to  be  bond 
fide,  the  insolvency  of  the  partners,  either 
collectively  or  intuvidually,  at  the  date  of 
the  assignment  would  render  it  fraudulent 
{Ex  parte  Mayen,  In  re  Edwards,  Woode,  A 
Greenwood,  34  L.  J.  (Bkcy.)  25),  unless  the 
bona  fides  of  it  is  otherwise  proved.  Ex 
parte  Peake,  In  re  LighloUer,  1  Madd.  316. 

FABTT  AHL  FABTY,  BETWEEN.  This 
phrase  signifies  between  the  contending 
parties  in  an  action,  i.e.,  the  plaintiff  and 
defendant,  as  distinguished  from  the  at- 
torney and  his  client.  These  phrases  are 
commonly  used  in  connection  with  the 
subject  of  costs;  and  in  order  to  give  a 
precise  idea  of  their  scope  and  meaning,  it 
will  be  necessary  to  consider  briefly  the 
nature  of  costs.  Sueh  of  these  charges  and 
expenses  as  are  necessarily  incurred  in  the 
prosecuting  and  defending  the  action,  and 
which  arise  as  it  were  out  of  the  proceedings 
themselves,  are  denominated  costs  in  the 
cause,  the  payment  of  which  usually  de- 
volves upon  the  defeated  or  unsuccessful 
party,  in  addition  to  these,  there  are 
others  which,  though  not  arising  directly 
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out  of  the  prooeedingd  themselves,  are 
usually  paid  by  each  party  to  his  own 
attorney,  whatever  may  hive  been  the 
result  of  tiie  cause,  and  those  are  com- 
monly culled  costs  as  between  attorney  und 
client,  as  distinguished  from  tiie  costs  in 
the  cause,  or,  as  the  latter  are  sometimes 
called,  costs  as  between  party  and  party. 

The  scale  upon  which  costs  as  between 
solicitor  and  client  are  calculated  is  more 
liberal  than  that  upon  which  costs  as 
between  party  and  party  are  calcuhtted; 
and  the  Court  in  a  proper  case  will  direct 
all  the  costs  of  a  proceeding  to  be  paid  out 
of  the  estate  as  between  solieitor  and  client, 
but  more  often  the  direction  for  payment  is 
as  between  party  and  party  only.  See 
Morgan  and  I)avey  on  Costs. 

FABTT-WAIX.  Is  a  partition  wall; 
i.e.,  a  wall  dividing  two  messuages.  Pecu- 
liar provisions  exist  under  statute  regard- 
ing party  walls  within  the  metropolis. 
See  title  Mvtbopolitak  Buildings  ond 
statutes  there  cited. 

FA88,  TO.  To  go,' to  bo  transferred,  to  bo 
conveyed,  B.g.,  by  a  conveyance  of  a  house 
do  the  fixtures  pass?  t.«.,  do  they  go,  or 
are  thev  conveyed  as  part  and  parcel 
of  the  house?  Again,  does  the  fee  pass 
under  the  word  *•  estate?"  i.e,,  does  the 
foe  simple  in  land  become  transferred  or 
pass  away  under  the  term  "  estate  ?  ** 

FA88IHO  AOGOVKTS.  When  an  au- 
ditor appointed  to  examine  into  any  ac- 
counts certifies  to  their  correctness,  he  is 
said  to  ^*  pass  "  them ;  i.e.,  they  pass  through 
the  examination  without  being  detained  or 
sent  back  for  inaccuracy  or  imperfection. 

FASSnrO  BECOBD.  When  the  pro- 
ceeding's are  entered  upon  the  nisi  prius 
record,  it  used  to  bo  taken  to  the  master's 
ofiice  and  there  examined  by  the  proper 
officer,  who  then  signed  it ;  and  the  record 
was  then  said  to  be  "  passed.'*  But  by  the 
C.  L.  P.  Act,  1852,  s.  102,  the  record  of 
niei  prius  shall  not  be  sealed  or  passed, 
but  may  be  delivered  to  the  proper  officer 
of  the  Court  in  which  the  cause  is  to  be 
tried,  to  be  by  him  entered  as  at  present 
and  remain  until  disposed  of. 
See  title  Entby  fob  Tbial. 

PATENT  AXBIOUITT.  This  is  an 
ambiguity  which  arises  upon  the  words  of 
the  will,  deed,  or  other  instrument,  as 
looked  at  in  themselves,  and  before  they 
are  attempted  to  be  applied  to  itie  object 
or  to  the  subject  which  they  describe. 
The  term  is  opposed  to  the  phrase  Latent 
Ambiguity  (which  title  see).  The  rule  of 
law  is,  that  extrinsic  or  parol  evidence. 
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altliou^^h  a<lmis.siblc  in  all  caaca  tn  remove 
a  latent  ainbi^^uity,  is  udinb>ailile  in  no 
case  to  remove  a  puteiit  one. 

See  title  Extuixsio  Evidl>'CE. 

FATEHT8.  In  con.-equence  of  the 
aliuse  of  the  prcroj^ative  in  granting  iho- 
nojtolieg  (»ee  that  title),  the  ntutute  21  Jac. 
1,  c.  J5,  was  pasictl,  wliich,  after  declaring 
that  the  letters  pjit»  nt  there tolore  granted 
were  contrary  to  the  laws  of  this  realip, 
and  therefore  utterly  void  and  of  none 
ellect,  went  on  to  provide  and  enact  that 
a!jy  declurat'on  in  the  Act  before  men- 
tioned hhould  not  extend  to  any  letters 
patent  for  the  term  of  one  and  tirenty  years 
or  under  theretofore  made,  or  thereafter  to 
be  niatle,  of  the  sole  working  or  making  of 
any  manner  of  new  manufacture  within 
this  realm  to  the  lirat  and  true  inventor  or 
inventors  of  such  manufactures,  which 
others  at  the  time  of  tiie  granting  of  such 
letters  {latent  did  not  use,  so  they  be  not 
contiary  to  the  law  nor  mischievous  to  the 
state  by  raising  of  the  prices  of  commo- 
dities at  home,  or  hurt  of  trade,  or  gener- 
ally inconvenient.  l^f>on  this  statute  the 
whole  patent  law  in  to  the  pres»'nt  day 
substantially  founded ;  but  it  is  competent 
upon  petition  to  the  Crown  to  obtain  an 
extension  of  this  patent  right  after  the  ex- 
piiation  of  the  fourteen  years  allowed  by 
the  statute  of  James  for  such  further 
period  as  the  Privy  Council  shall  think  is 
fit  or  proper  for  the  due  remuneration  of 
the  inventor.  This  extension  is  permitted 
under  the  statutes  5  &  6  Will  4,  c.  83,  and 
the  Patent  Law  Amendment  Act,  1852 
(15  &  16  Vict.  c.  83). 

See  also  titles  Notice  of  Objections  ; 
and  Sfecificatiok. 

PATBOH  (paironuB),    He  who  has  the 

right,  title,  power,  or  privilege  of  present- 
ing to  an  ecclesiastical  benefice. 
See  title  Advowson. 

PATJFZBI8  FOBXi:  See  tiUe  Fobma 
Paupebis. 

FAWHBS0KEB8.  Are  a  species  of 
paid  bailees,  and  their  liabilities  in  respect 
of  negligence  are  determined  accordingly 
(see  title  Neolioenoe).  If  left  to  the 
Common  Law,  the  rights  of  pawnbrokers 
would  be  the  rights  of  ordinary  pawnees 
or  pledge  es  (see  title  Pledge)  ;  but  owing 
to  certain  abuses  to  which  the  trade  of 
pawnbroking  is  exposed,  the  Legislature 
nas  thought  fit  to  control  it  by  statutory 
provision.  The  Acts  upon  the  subject  in 
force  until  recently  were  the  39  &  40 
Geo.  3,  c.  99,  and  23  &  24  Vict.  c.  21 ;  but 
both  these  statutes,  together  with  many 
minor  ones,  have  been  repealed,  and  the 
whole  law  of   pawnbrokers  consolidated 
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and  amended  bv  the  Pawnbrokers  Act, 
1872  (:^5  &  36  VicL  c.  9:i).  That  Act 
divides  loans  into  two  classes: — 

(1.)  Loans  above  10«.  and  not  above 
40«.,  on  which  class  o{  lotins  a  charge  of 
one  ])enny  is  allowed  for  the  ticket,  and 
one  halfpenny  per  two  shilling  per  calen- 
dar month  by  way  of  profit,  all  fractions  of 
two  shillings  or  calendar  months  (unless 
under  a  fortnight)  being  chargeable  at  the 
same  rate ;  and 

(2.)  Loans  above  40«.  and  not  above 
£10,  on  which  class  of  loans  a  charge  of 
one  penny  is  allowed  for  the  ticket,  and 
one  halfpenny  per  half-crown  per  calendar 
month  by  way  of  profit,  all  fractions  of 
hftlf-crowns  or  calendar  months  being 
chargeable  at  the  same  rate. 

The  statute  (s.  16)  directs  that  every 
pledge  shall  be  redeemable  within  twelve 
months  from  the  day  of  pawning,  exclusive 
of  that  day,  with  seven  days  of  grace. 
And  by  s.  17,  a  pledge  pawned  for  I0«. 
or  uncler,  if  not  redeemed  within  that 
time  becomes  the  absolute  property  of  the 
pawnbroker;  but  by  s.  18,  a  pledge  for 
above  10s.  continues  redeemable  beyond 
that  time  until  tlio  actual  sale  thereof. 
The  sale  shall  be  only  by  public  auction 
(s.  19),  and  Ihe  pawnbroker  is  to  aoconnt 
for  the  surplus  (if  any),  allowing  for  costs 
of  sale  and  any  set-off.  The  Act  does  not 
prohibit  special  contracts  between  the 
pawnbroker  and  his  customer  (s.  24). 
Upon  production  of  the  ticket  and  pay- 
ment of  all  sums  owing  on  the  pledge 
within  the  period  for  redemption,  the 
pawnbroker  is  bound  to  deliver  up  the 
same ;  and  by  s.  27,  he  is  made  liable  for 
all  damage  or  destruction  occasioned  by 
fire.  Section  29  makes  provisions  for  cases 
in  which  the  ticket  has  been  lost. 

By  the  Common  Law  (Morley  y.  AUen- 
horough^  3  Ex.  .500),  a  pawnbroker  could 
not  retain  goods  illegally  pawned,  e.g.j 
stolen  goods,  nor  could  the  purchaser  from 
him  retain  same,  as  against  the  true  owner ; 
but  under  s.  30  of  the  Act  of  1872,  upon 
conviction  of  the  thief,  the  Court  may  (in 
its  discretion)  either  allow  the  pawnbroker 
to  retain  the  goods  as  a  security  for  the 
money  advanced  or  order  the  restitution 
thereof  to  the  true  owuer. 

PATICENT.  This  is  the  normal  mode 
of  discharging  any  obligation.  In  the 
case  of  several  distinct  debts  owing  between 
the  same  creditor  and  debtor,  if  the  debtor, 
makes  a  general  payment,  the  doctrine  of 
the  AprROPRiATioN  of  Payuents  is  called 
into  activity  (see  that  title). 

FATHENT  OF  MON£T  INTO  OOUST. 

When  the  defendant,  in  an  action  brought 
for  a  given  sum,  admits  either  the  whole 
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or  a  part  of  the  plam tiffs  claim,  he  often, 
with  the  view  of  preventing  the  plaintiff 
from  further  maintaiuin.ij:  his  action,  pleads 
what  is  terraod  a  "  plea  of  payment  into 
Court/'  by  which  he  alleges  that  he  brings 
a  sum  of  money  into  Court  ready  to  be 
paid  to  the  plaintiff  if  he  will  accept  the 
same,  and  that  the  plaintiff  has  no  claim 
to  a  larger  amount ;  and  this  plea  is  ac- 
companied by  an  actual  payment  of  the 
specified  sum  into  the  hanad  of  the  proper 
officer  of  the  Court,  where  the  plaintiff,  or 
usually  his  attorney,  may,  upon  applica- 
tion, obtain  it.    Should  the  plaintiff,  after 
this,  proceed  with  the  action,  he  does  so  at 
the  peril  of  being  defeated,  and  having 
the  costs  to  pay,  unless  he  should,  upon 
the  trial,  prove  that  a  further  sum  still  re- 
mains due  to  him  from  the  defendant.    By 
the  C.  L.  P.  Act,  1852  (15  &  16  Vict.  c.  76), 
8. 70,  in  extension  of  a  similar  provision  con- 
tained in  the  3  &  4  Will.  4,  c.  42,  s.  21,  it 
is  lawful  for  the  defendant  in  all  actions 
(except  actions  for  assault  and  battery, 
raise  imprisonment,  libel,  slander,  malicious 
arrest  or  prosecution  [criminal  conversa- 
tion],  or    debauching   of  the    plaintiff's 
daughter  or  servant),  and,  by  leave  of  the 
Court  or  a  judge,  upon  such  terms  as  to  the 
latter  shall  seem  fit,  for  one  or  more  of 
several  defendants,  to  pay  into  Court  a 
sum  of  money  by  way  of  compensation  or 
amends.    Such  payment  into  Court  admits 
the  plaintiff's  ground  of  action,  and  the 
plaintiff  is  entitled  to  have  the  money  in 
any  event ;  but,  Benible^  the  Court  may  con- 
trol or  direct  the  application  of  the  money. 
Carr  ▼.  Boyal  Ex^iange  Inmrance  Com- 
pany, 34  L.  J.  (Q.  B.)  31. 

PEACE,  ASTIGLE8  OF  THE.  Where  a 
person  says  that  his  life  is  endangered 
through  the  hostility  of  some  one,  he  may 
exhibit  articles  of  the  peace  (being  a  formal 
statement  of  the  danger)  to  the  Court  or  a 
magistrate,  who  will  thereupon  require  the 

Earty  informed  against  to  give  security  to 
eep  the  peace.  But  the  Court  must 
satisfy  itself  that  there  is  on  the  face  of 
the  articles  a  reasonable  ground  of  fear. 
The  articles  are  put  in  upon  oath,  and  the 
defendant  cannot  controvert  the  allegations 
contained  therein,  even  by  affidavit.  Bex 
y.  Doherty,  13  East,  171. 

PEACE  OF  GOD  AHD  TEE  CHUBCH. 

Anciently  meant  to  signify  that  rest  and 
cessation  which  the  king's  subjects  hud 
from  trouble  and  suit  of  law  between  the 
terms.    Cowel. 

PECT7LIAB.  This  was  the  phrase  used 
to  designate  a  particular  parish  or  church 
that   had  jurisdiction    within   itself   for 


PECUIIAB — continued, 
granting  probates  of  wills,  &c.,  exempt 
from  tlie  Ordinary  or  Bishop's  Courts. 
The  Court  of  Pecutiara  was  a  CJourt  an- 
nexed to  the  Court  of  Arches,  and  had 
jurisdiction  over  all  those  parishes  dis- 
persed through  the  province  of  Canterbury, 
in  the  midst  of  other  dioceses,  which  were 
exempt  from  the  ordinary  jurisdiction  and 
subject  to  the  metropolitan  only,  in  which 
Court  all  ecclesiabtical  causes  arising 
within  these  peculiar  or  exempt  jurisdic- 
tions were  originally  cognizable.  Les 
Ternies  de  la  Ley. 

PEGUiriABT  CATTBES.  These  were 
causes  arising  either  from  the  withholding 
ecclesiastical  dues,  or  the  doing  or  neglect- 
ing some  act  relating  to  the  church  whereby 
some  damage  accrued  to  the  plaintiff; 
towards  obtaining  satisfaction  for  which 
he  was  permitted  to  institute  a  suit  in  tho 
Spiritual  Court.  Such,  for  instance,  wero 
the  subtraction  and  withholding  of  tithes 
from  the  parson  or  vicar ;  the  non-payment 
of  ecclesiastical  dues  to  the  clergy,  as  pen- 
sions, mortuaries,  compositions,  and  the  like. 


Those  who  are  impanelled  in 
an  inquest  upon  any  man  for  the  convict- 
ing or  clearing  him  of  any  offence  for 
which  he  is  called  in  question.  The  jury 
was  so  called  from  the  Latin  pares,  i.e., 
equals,  because  it  is  the  custom  of  this 
countiy  to  try  every  man  by  his  equals, 
that  is  to  say,  by  his  peers  (Judicio  parium 
morurn).  The  word  "  peer"  seems  also  not 
merely  to  have  signified  one  of  the  same 
rank ;  but  it  was  also  used  to  signify  the 
vassals  or  tenants  of  the  same  lord,  who 
attended  him  in  his  Courts  and  adjudicated 
upon  matters  arising  out  of  their  lord's 
fees,  and  were  thence  called  peers  of  fees 
(Cowel ;  Les  Termes  de  la  Ley),  Whence 
also  apparently  the  king's  barons,  who  sit 
in  the  House  of  Lords,  are  called  his  peers, 
being  (or  having  at  any  rate  been)  to  some 
extent  and  for  some  purposes  the  equals  of 
the  sovereign. 

See  also  titles  Babony;  and  Lobds, 
House  of  ;  and  next  title. 

PEERS,     QUALITY    OF    SPISITTTAL. 

For  the  general  nature  of  Barony,  in  the 
case  of  the  Temporal  Peers  or  Lay  Lords, 
as  they  may  be  called,  see  title  BABOirr. 
With  reference  to  the  Spiritual  Peers,  or 
Bibhops,  as  they  now  are,  their  title  of 
peerage  seems  to  rest  upon  the  following 
bases  or  basis  : — 

In  early  times  the  title  of  the  prelates 
to  sit  in  the  House  of  Peers  was  cumula- 
tive, resting  on  one  or  more  of  the  follow- 
ing grounds : — 

(1.)  Their  learning, 

(2.)  The  custom  of  Western  Europe  (in- 
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elusive  of  England)  to  admit  the 
clergy  to  their  isupreme  oouncila ; 
and 

(3.)  The  tenore  of  lands  by  barony. 

Probably,  however,  the  third  of  these 
three  grounds  was  the  chiefest,  as  the 
absence  of  it  is  in  some  instances  (e.g., 
that  of  the  Prior  of  St  James,  at  North- 
ampton, in  12  Edw.  2,  and  tiiat  of  the 
Abbot  of  Leicester  in  25  Edw.  8)  made  a 
ground  of  exemption  to  the  prelate  from 
attendance  in  Parliament;  it  is  certain, 
however,  that  the  third  ground  was  not  a 
fine  qua  non  in  the  Spiritmd  Peerage,  as 
many  spiritual  peers  were  in  the  House 
upon  the  grounds  of  their  learning  and  of 
the  custom  of  Europe  alone,  or  upon  one  of 
snch  grounds ;  and  that,  or  those,  are  the 
present  titles  of  the  spiritual  peers  to  ait 
in  the  House  of  Lords. 

To  all  intents  and  purposes  the  spiritual 
peers  were  (with  one  exception)  upon  a 
level  with  the  temporal  peers  for  the  time 
being,  but  they  most  necessarily  have  been 
(in  most  if  not  all  cases)  life  peers  only. 
The  one  exception  to  this  general  equality 
consisted  in  the  foUowiug  peculiarity, 
namely,  the  spiritual  had  not  (nor  have 
they)  the  right  of  being  present  during 
the  trial  or  (at  any  rate)  upon  the  judg- 
ment (whether  of  condemnation  or  of 
acquittal)  of  a  temporal  peer,  or  of  being 
themselves  tried  (like  a  temporal  peer)  by 
their  peers.  This  point  of  inferiority, 
however,  has  never  been  a»sented  to  by 
the  spiritual  peers  themselves;  e.g.j  in 
25  Edw.  3,  upon  the  trial  of  a  certain 
temporal  peer,  the  spiritual  peers,  upon 
retiring,  remonstrated  that  they  had  full 
right  to  remain ;  and  again,  e.^.,  in  1357, 
the  Bishop  of  Ely  claimed  to  be  tried  bv 
the  Lords,  but  that  claim  was  diiutllowea, 
and  he  went  before  a  jury ;  and  the  same 
was  the  case  with  Bishop  Fisher  in  the 
reign  of  Henry  VIH.,  which  latter  case 
settled  the  law. 

PENAL  BILL.  An  instrument  formerly 
in  use  by  which  a  party  bound  himself  to 
pay  a  certain  sum  or  sums  of  money,  or  to 
do  certain  acts,  or  in  default  thereof  to  pay 
a  certain  specified  sum  by  way  of  penalty, 
thence  termed  a  penal  sum.  These  in- 
struments have  been  superseded  by  bonds 
in  a  penal  sum,  with  conditions. 

PENAL  STATUTES.  Statutes  imposing 
certain  penalties  on  tho  oommibsion  of 
certain  offenoati;  and  actions  brought  for 
tho  recovery  of  such  penalties  are  denomi- 
nated penal  actions.  Inasmuch  as  a  penal 
statute  is,  to  tlie  extent  of  the  penalty,  a 
money-bill,  the  Commons  claim  the  ex- 
lusive  right  as  to  all  such  enactmentd, 
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the  Lords  and  Grown  having  merely  an 
assenting  vote. 

See  title  Monxt-Bilij9. 

PENALTY  OF  A  BOND.     The  sum  of 

money  which  tlie  obligor  of  a  bond  under- 
takes to  pMy  by  way  of  penalty,  in  the 
event  of  his  omitting  to  perform  or  carry 
out  tlie  terms  imposed  upon  him  by  the 
conditions  of  the  bond.  The  distinction 
between  a  penalty  and  a  sum  payable  as 
liquidated  aamages  is.  this,  that  the  penal 
sum  is  generally  or  always  double  the 
amount  of  the  debt  secured  by  the  bond, 
whereas  liquidated  or  ascertained  damages, 
as  the  name  indicates,  are  intended  to 
denote,  and  usually  denot^^,  the  exact 
amount  of  tho  debt  The  Ck)urts  of  Law 
and  also  of  Equity  relieve  against  penal- 
tics  upon  payment  of  the  principal  debt, 
and  interest,  and  costs ;  nor  will  this  right 
to  relief  be  excluded  by  the  parties  merely 
dcbignating  that  as  liquidated  damages 
which  is  in  reality  a  penalty  (KembU  v. 
Farren,  6  Bing.  ,141),  unless  where  tho 
dama<;es  are  altogether  unascertainable, 
otherwise  than  by  the  amount  fixed  by  the 
instrument.  Atkyns  v.  Kinniery  1  Ex.  659. 

PENDENTE  LITE.  Pending  the  suit^ 
whilst  the  suit  is  pending. 

See  also  title  Lis  Pendksts. 

PENSION  (peruio).  That  which  in  the 
Inner  and  the  Middle  Temple  is  called  a 
parliament,  and  in  Lincoln's  Inn  a  council, 
IS  in  Gray's  Inn  termed  a  pension;  that 
is,  an  assembly  of  the  members  of  the 
society  to  considt  of  their  affairs.  Certuin 
annual  payments  of  each  member  of  the 
Inns  of  Court  are  also  so  termed.  There 
is  also  a  writ  called  a  pension  writ,  which 
seems  to  be  a  sort  of  peremptory  order 
against  those  members  of  the  society  who 
are  in  arrear  with  their  pensions  and  other 
dues.    Oowel. 

See  also  titles   Civn.  List;   Pkmsion 
List. 

PENSION  LIST.  This  is  the  list  of 
poisons  receiving  pensions  from  the  royal 
ouunty.  As  to  the  limits  of  such  bounty, 
see  title  Civil  List. 

PEFPEBOOSN  BENT.  Where  only  a 
nominal  rent  is  wished  to  be  reserved,  the 
reservation  is  frequently  confined  to  "  one 
peppercorn." 

PEE  AUTEB  VIE.  For  or  during  the 
life  of  another,  for  such  a  period  as  another 
person  shall  live. 

See  title  Pun  autbe  Vib. 

PEB  CUI  ET  POST,— Writ  of  Entry, 
See  title  Entby,  Whit  of. 
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OUBIAX  (By  the  CouH).  A 
flgaratifo  phrase  cammonly  uaed  in  the 
reports,  ana  meaning  that  the  presiding 
juilge  or  judges  spoke  to  this  or  that 
effect. 

FSB,  nr  THE :  See  title  Gntbt,  Writ  of. 

PER  irr  R  FSB  TOUT  (by  the  half 
and  hy  all).  This  phrase  is  applied  to 
joint  tenants  who  are  said  to  be  seised  per 
my  et  per  UnA;  that  is,  bj  the  half  or 
moiety  and  by  all ;  that  is,  they  each  have 
the  entire  possession  as  well  of  every  parcel 
or  piece  of  the  land  as  of  the  whole  con- 
sidered in  the  aggregate.  For  one  of  them 
has  not  a  seisin  of  one-half  or  moiety, 
and  the  other  of  the  other  half  or  moiety ; 
nor  can  one  be  exclusively  seised  of  one 
acre  and  his  companion  of  another,  but 
each  has  an  undivided  half  or  moiety  of 
the  whole,  and  not  the  whole  of  an  undi- 
vided moiety. 

FXRAXBULATIOHl    FACfDSVBA.      A 

writ  which  lies  where  two  lordships  lie 
near  each  other,  and  some  encroachments 
are  supposed  to  have  been  made,  by  which 
writ  tne  parties  consent  to  have  their 
bounds  severally  known.  It  is  directed  to 
the  sheriff,  commanding  him  to  make  per- 
ambulation and  to  set  down  their  oerlain 
Umits.    F.  N.  B.  133. 

FIB  TOTAX  OVBIAX  is  a  similar  ex- 
pression, meaning  that  the  whole  Court, 
t.«.,  all  the  presiding  judges,  were  unani- 
mous in  the  judgment,  dictum,  or  expres- 
sion of  opinion ;  e  g.,  "  and  it  was  re- 
solved per  totam  Curiam  that  it  could  not 
be  attached.'* 

FEBEXFTOBT.  In  Law  tliis  word 
signifies  absolute,  final,  determinate,  &o. 
The  'meaning  of  the  word  in  its  different 
applications  may  be  collected  from  perusing 
the  following  titles : — 

FEBEXFTOBT     CHALLEHOE.      Is   a 

privilege  allowed  to  a  prisoner  in  criminal 
cases,  or  at  least  in  capital  ones,  in  favorem 
vita,  to  challenge  a  certain  number  of 
jurors,  without  shewing  any  cause  for  so 
doing. 

See  title  Challenge. 

FEBEXFTOBT  XAHDAXUB.  When 
a  mnndamus  has  issued  commanding  a 
part^  either  to  do  a  certain  thing  or  to 
signify  some  reason  to  the  contrary,  and 
the  party  to  whom  such  writ  is  directed 
returns  or  signifies  an  insufficient  reason, 
then  there  issues  in  the  second  place  another 
mandamus,  termed  a  peremptory  manda- 
mus, commanding  the  party  to  do  the 
thing  absolutely,  and  to  which  no  other 
return  will  be  admitted  but  a  certificate  of 


FEBEXFTOBT  XAVDAXU8— contd. 

perfect  obedience  and  due  execution  of  the 
writs. 

See  also  title  Mandamus. 

FEBEXFTOBT  FAFEB.  A  list  of  the 
causes  which  are  enlarged  at  the  request 
of  the  parties,  or  which  stand  over  from 
press  of  business  in  Court. 

FEBEXFTOBT  FLEAS.  Pleas  in  bar 
are  so  termed  in  contradistinction  to  that 
class  of  pleas  called  dilatory  pleas.  The 
former,  viz.,  peremptory  pleas,  are  usuallv 
pleaded  to  the  merits  of  ^the  action  with 
the  view  of  raising  a  material  issue 
between  the  parties;  whilst  the  latter 
class,  viz.,  dilatory  pleas,  are  generally 
pleaded  with  the  view  of  retarding  the 
plaintiff's  proceedings,  and  not  for  the 
purpose  of  raising  an  issue  upon  which  the 
parties  may  go  to  trial  and  settle  the 
point  in  dispute.  Peremptory  pleas  are 
also  called  pleas  in  bar,  while  dilatory 
pleas  are  said  to  be  in  abatement  only. 
See  title  Abatement,  Pleas  in. 

FEBEXFTOBT   BULE   TO   DECLABE. 

When  the  plaintiff  in  an  action  was  not 
ready  to  declare  within  the  time  limited, 
and  the  defendant  wished  to  compel  the 
plaintiff  to  declare,  he  procured  what  was 
termed  a  peremptory  rule  to  declare, 
which  was  in  the  nature  of  an  order  from 
the  Court,  compelling  the  plaintiff  to 
declare  peremptorily  under  pain  of  judg- 
ment of  nonpros,  being  signed  against  him. 
But  by  the  C.  L.  P.  Act.  1852,  s.  53,  rules 
to  declare,  or  declare  peremptorily,  shall 
not  be  necessary,  but  instead  thereof  a 
notice  shall  be  given  requiring  the  oppo- 
site party  to  declare,  otherwise  judgment. 
If  the  plaintiff  is  not  prepared  to  declare 
within  the  four  days,  he  may  obtain  from 
the  judge  an  extension  of  time  upon 
sufficient  grounds. 

FEBEXFTOBT  WBIT.  This  was  an 
original  writ  called  a  si  te  fecerit  seeurum, 
from  the  words  of  the  writ ;  which  directed 
the  sheriff  to  cause  the  defendant  to  appear 
in  Court  without  any  option  given  him, 
provided  the  plaintiff  gave  uie  sheriff 
security  effectually  to  prosecute  his  claim ; 
this  writ  was  in  use  where  nothing  was 
specifically  demanded,  but  only  a  satisfac- 
tion in  geneml ;  as  in  the  casQ  of  writs  of 
trespass  on  the  case,  wherein  no  debt  or 
other  specific  thing  is  sued  for,  but  only 
damages  to  be  assessed  by  a  jury.  1  Arch. 
Pract.  205. 

FEBFEOTIHO  BAIL.  Certain  qualifica- 
tions of  a  property  character  being  required 
of  persons  who  tender  themselves  as  bail, 
when  such  persons  have  justified,  i.e.,  esta- 
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blinhed  their  sufficiency  by  fatliirying  the 
Court  that  they  possesi*  the  requisite  quali- 
ficatinnMf  a  rule  of  Court  \a  made  for  their 
allowance,  and  the  bail  is  then  said  to  be 
perfected,  t.e.,  the  proccdS  of  giving  bail 
in  finished  or  completed. 

See  also  titles  Bail  ;  Jcstiftino  Bail. 

FEB70BMAVGE.      This,  like  payment, 
is  the  normal  and  natural  mode  of  dis- 
char(.^ng  an  obligation.  In  Equity  practice 
it  has  acquired  a  somewhat  extenuod  and 
peculiar  development.  Thus,  when  a  person 
covenants  to  do  an  act,  and  without  making 
any  express  reference  to  tlie  covenant,  he 
does  an  act  which  may  eitlier  wholly  or 
partially  be  taken  as  or  tow/irds  a  perform- 
ance of  the  covenant,  Equity  imputes  to 
him  the  intention,  i.e.,  implies  an  intention, 
on  his  part  to  perform  the  covenant.  Cases 
of  performance  in  Equity  fall  under  two 
divisions,  viz. : — 
(1.)  Covenants  to  purchase  and  settle 
lands,  and  lands  are,  in  fact,  pur- 
chaiied,  but  no  settlement  thereof 
is  made  {Wittcoeks  v.   WiUoockSf 
2  Vem.  658)  ;  and 
(2.)  Covenants  to  leave   personal  pro- 
perty, and  the  covenantee  in  fact 
receives  property  left  by  reason 
of    the    oovenantor's    intestacy. 
Blandy  v.  Widmare,  1  P.  Wms. 
823. 
The  rules  applicable  to  both  these  groups 
of  coMes  are  the  same,  viz. : — 

(I.)  When  the  lands  purchased  or  per- 
sonal property  left  by  intestacy  are  of  less 
value  than  the  intention  of  the  covenant, 
they  go  in  part  towards  a  performance  of 
the  covenant  (Lechmere  v.  Carlide  {Earl% 
8  P.  Wms.  211) ;  and 

(2.)  The  omission  of  immaterial  requi- 
sites to  the  due  performance  of  the  cove- 
nant will  count  for  nothing,  e.o.,  the  omis- 
sion or  neglect  to  obttdn  the  trustee's 
consent  to  the  purchase,  or  even  to  pur- 
chase the  lands  through  the  trustoi's  as 
agents  {Smoden  v.  Sowdeuy  1  Bro.  C.  C. 
582):  but 

(3.)  There  is  no  performance  in  these 
cases  if  the  covenant  is  broken  in  the  life- 
time of  the  covenantor.  Oliver  v.  Bricklandj 
3  Atk.  420. 

See  also  title  Satibfaction. 

PZBJUBT  is  defined  by  Coke  to  be  a 
crime  committed  when  a  lawful  oath  is 
administered  in  Eome  judicial  proceeding 
to  a  person  who  swears  wilfully,  absolutely, 
and  falsely  in  a  matter  material  to  the 
issue  or  point  in  question.  And  under 
various  modem  statutes  offences  against 
veracity  of  the  like  Eort,  although'  not  on 
oath,  are  rendered  indictable  and  punish- 
able as  perjury,  «.</.,  in  the  case  of  tlie 


PERJUBT— coft/tniMKl. 

declarations  substituted  for  oatha.  The 
Common  Law  penalty  for  perjury  was  fine 
and  impris<»imi  nt  at  the  discretion  of  the 
Omrt;  the  statute  law  penalty  is  under 
2  Geo.  2,  c  25,  s.  2,  transportation  or  im- 
priaonment  with  hitrd  labour  in  the  house 
of  correction,  for  any  term  not  excetHlin^j 
seven  years :  and  now  penal  servitude  is, 
under  20  &  21  Vict.  c.  3,  and  27  &  28  Vict. 
0.  47,  substituted  for  transportation.  Two 
witnesses  are  required  to  ensure  a  ooQvic- 
tion  for  perjury. 

PRRlffAlfCY.  Pernancy  signifies  taking, 
receiving,  enjoying,  &c  Thus  the  per- 
nancy of  the  profits  of  an  estate  mean^  the 
receipt  or  enjoyment  of  the  profits,  eg.^ 
**  estates  in  possession  are  those  where  the 
tenant  is  entitled  to  the  actual  pernancy 
of  the  profits"  (2  Cruim,  tit ''  Bemaiuder," 
s.  1);  and  he  who  is  so  in  the  receipt  of 
the  profits  is  termed  the  pernor  of  the 
profits. 

FEBFETirATIHO  TESTDIOHT  OF 
WITHSB8E8.  When  a  party  in  a  suit  in 
equity  is  desirous  of  preserving  the  evi- 
dence of  witnes-ses  concerning  a  matter 
which  cannot  be  immediately  investigated 
in  a  Court  of  Law,  or  when  he  is  likely  to 
be  deprived  of  the  evidence  of  maU^rial 
witnesses  by  their  death  or  departure  from 
the  realm,  it  is  usual  to  file  a  bill  in  equity 
to  perpetuate  and  preserve  the  testimony 
of  such  witnesses ;  and  the  Court  then 
usually  empowers  certain  persons  to  exa- 
mine such  witnesses,  and  to  take  their  de- 
positions. The  evidence  so  taken  is  then 
available  on  any  future  trial,  if  the  witness 
or  witnesses  should  in  the  metintiine  have 
died,  but  not  otherwise. 

FSRPETUITT.      Various  attempts  have 
from  time  to  time  been  made  to  keep  Lmd 
in  a  certain  line  or  family  in  perpetuity, 
but  the  law  disliking  a  perpetuity  has  frus- 
trated  every  such   attempt.     The  most 
noteworthy  attempts  hflve  been  the  follow- 
ing :— 
(1.)  Restraints  imposed  upon  tenants  in 
tail  to  prevent  them  from  suffer- 
ing a  common  recovery  or  a  fine, 
— an  attempt  which  was  frustrated 
in  MUdmay'B  Case  (6  Bep.  40); 
(2.)  Successive  life  estates,  witn  a  pro- 
viso for  the  creation  of  an  ever- 
fresh    succession    of    them, — an 
attempt  which  was  frustrated  in 
Marlborough  (Duke}  v.  Godolphin 
(1  Eden,  404):  and 
(8.)  The  creation  of  executory  interests 
under  the  Statutes  of  Uses  and  of 
Wills  (27  Hen.  8.  c.  10,  and  32 
Hen.  8,  c.  5), — an  attempt  which 
was  frustrated  in  CadeU  v.  Palmer 
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(1  CI.  &  F.  372).  which  oese  also 
eBtabliflhed  the  Rule  of  Perpetui- 
ties in  its  present  form,  and  which 
is  in  these  words, — 
Rule  of  Perpetuities  or  of  Remoteness, — 
An  executory  interest  cannot  be  created 
so  as  to  take  effect  unless  within  a  lite  or 
lives  in  being,  twenty-one  years  afterwards, 
and  (but  only  where  gestation  actually 
exists (CadeU  v.  PcUmer,  supra))  the  period 
of  gestation ;  or  (where  no  life  or  number 
of  lives  is  mentioned)  within  twenly-one 
years  alone  and  (hut  only  where  gestation 
actually  exists)  the  period  of  gestation 
(Palmer  v.  Hol/ord,  4  Russ.  403).  More- 
over, all  interests  subsequent  to  and  de- 
pending upon  an  executory  interest  which 
exceeds  the  limits  of  the  rule  are  also  void, 
notwithstanding  in  themselves  th^  may 
be  wUIiin  the  limits  of  the  rule.  Palmer 
y.  Hol/ordy  supra ;  Robinson  y.  Hardcastle, 
2  Bro.  0.  C.  22. 

The  rule  is  applicable  to  personal  as 
well  as  to  real  estate. 

In  the  application  of  the  rule  possible 
and  not  actual  events  are  to  be  considered ; 
so  that  if  the  executory  interest  which  is 
given  might  by  possibility  exceed  the  limits 
of  the  rule,  in  other  words  would  not  neces- 
sarily take  effect  as  a  vested  interest  (if  at 
all)  within  these  limits,  and  whether  as  to 
all  or  as  to  one  even  of  the  beneficiaries, 
the  interest  is  void.  And  not  only  must 
the  interest  vest,  but  the  respective  vested 
interests  of  tiie  respective  takers  (where 
they  are  more  than  one)  must  also  be 
ascertainable,*  within  the  limits  of  the  rule, 
otherwise  the  gift  is  void  {Curtis  v.  Lukin, 
5  Beav.  147) ;  but  it  is  not  necessary  that 
the  interest  having  vested  should  also  be 
in  possession  (Murray  v.  Addenbroke,  4 
Buss.  407),  the  possession,  if  u'bitrarily 
postponed  beyond  the  vesting,  being  simply 
accelerated  and  brought  up  to  the  period 
of  vesting. 

llie  following  are  the  chief  examples  of 
interests  attempted  to  be  created,  but  void 
as  being  against  the  rule, — 

(I.)  An  executory  interest  to  arise  after 
an  indefinite  failure  of  issue,  unless  the 
prior  interest  can  be  construed  as  an  estate 
tail  by  implication  from  the  words  de- 
scribing the  failure  of  issue,  in  which 
latter  case  the  executory  interest  over  would 
be  good  (Doe  d.  EUis  v.  EUis,  9  East, 
383) ;  Gruinble  v.  Jones,  Willes,  166,  n.), 
the  reason  for  the  validity  of  the  excep- 
tion being  that  the  gift  over  may  bo  de- 
feated by  the  estate  tail  being  barred  at 
any  time  before  the  event  occurs  on  which 
the  executory  interest  is  to  spring  into  being. 


*  Mogg  V.  J/opp,  1  Mer.  664,  cannot  be  considered 
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NieoUs  y.  Sheffield.  2  Bro.  0.  0.  215 ;  Morse 
y.  Lord  Ormonde,  5  Madd.  99. 

(2.)  An  executory  bequest,  after  a  life 
estate  in  A.  to  the  oliildren  of  A.  attaining 
any  age  which  exceeds  twenty-one  years 
(Leake  v.  Robinson,  2  Mer.  363) ;  and  in 
such  a  case  the  whole  bequest  over  is  void, 
although  some  of  the  children  may  have 
attaint  the  prescribed  age  within  twenty- 
one  years  from  t)ie  death  of  A.,  unless 
indeed  the  individual  shares  of  the  re- 
spective cliildren  can  be  ascertained  within 
the  limits  of  the  rule  of  perpetuities,  in 
which  latter  case  the  gift  over  would  bo 
valid  as  to  those  children  who  are  within 
the  rule  and  void  only  as  to  the  others. 
Storrs  V.  Renhow,  2  My.  &  K.  46. 

(3.)  A  devise  to  a  child  (not  in  esse)  of 
A.  who  is  in  esse  upon  that  child  attaining 
some  qualificution  which  is  not  necessarily 
attainable  witiiin  the  limits  of  the  rule, 
e.g.,  succeeding  to  a  barony  (ToUemache  v. 
Earl  of  Coventry,  2  CI.  &  F.  611),  or 
being  in  holy  orders.  Procter  y.  Risltop  of 
Bath  and  WeiOs,  2  H.  Bl.  358. 

(4.)  A  gift  of  leaseholds  to  trustees 
upon  trusts  corresponding  with  lands  in 
strict  settlement,  and  expressed  as  not  to 
vest  in  any  tenant  in  tail  in  possession  till 
he  shall  attain  the  age  of  twenty-ono 
years  (Ibbetson  v.  Ibbetson,  5  My.  &  Or.  26 ; 
Lord  Dungannon  v.  Smith,  12  CI.  &  F. 
546) ;  but  it  is  otherwise  if  the  gift  is  ex- 
pressed not  to  vest  in  any  tenant  in  tail  by 
purchase  under  the  settlement  till  such 
tenant  attain  the  age  of  twenty-one  years, 
and  this  latter  is  the  common  limitation. 

(5.)  The  literal  exercise  of  powers  of 
appointment  (not  being  general)  in  favour 
of  objects  who  if  inserted  (as  they  must 
be  considered  as  being)  in  the  instrument 
(whether  deed  or  will)  creating  the  power, 
would  take  interests  beyond  the  limits  of 
the  rule,  as  calculated  from  the  date  of  the 
operation  of  the  creating  instrument  (De- 
vonshire (Duke)  y.  Lord  O.  Cavendisli, 
4  T.  R.  741) ;  nevertheless  such  a  power  is 
not  void  in  its  creation,  and  the  donee  of  it 
may,  by  using  discretion,  exercise  it  in  a 
valid  manner.  Attenborough  v.  AUerdborough, 
1  K.  &  J.  296. 

(6.)  The  creation  of  powers  of  sale  or 
management  of  estates  exercisable  gene- 
rally during  the  minorities  of  persons 
entitled  to  the  settled  estates  (Ferra}«r{  y. 
Wilson,  4  Hare,  373),  such  persons  not 
being  expressed  to  be  entitled  by  purchase 
under  the  settlement;  nevertheless,  snch 
powers,  if  intended  for  the  payment  rtff  of 
incumbrances  on  the  settled  estates,  would 
be  valid.  Briggt  v.  Oxford  (Earl),  1  DeG, 
M.  &  G.  363. 

The  rule  of  perpetuities  does  not  apply 
to  executory  trusts,  or  rather  the  Conrt  of 
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Chancery,  in  moulding  such  trusts  will 
take  care  not  to  exceed  the  limits  of  the 
rule  (HumberUon  ▼.  Hunibenton^  1  P.  Wms. 
832) ;  neither  does  it  apply  to  cases  of  ey- 
prit,  and  for  the  like  reason,  that  the  Court 
coops  up  the  ezdess  within  the  lawful 

rinod  of  limitation  (NiehaU  t.  NiclujU, 
W.  Bl.  1159).  And  there  are  also  the 
following  further  exceptions  to  the  appli- 
cation of  the  rule : — 

(I.)  Gifts  to  charities,  e.g.,  contingent 
limitations  over  from  one  charity  to  another 
charity  (Chrid'B  HoapUal  ▼.  Grainger,  1 
Kac  &  G.  460) :  but  not  of  course  a  gift  or 
gift  over  in  the  like  case  from  a  charity  to 
an  iudividuaL  Hope  t.  Gldder  (Corponi' 
Uon\  7  De  G.  M.  &  G.  647. 

(2.)  Lands  whereof  the  reversion  or  re- 
mainder subsists  in  the  Crown  (34  &  35 
Hen.  8,  c  20),  not  being  put  into  the 
Crown  in  fraud  of  the  rule.  Jokmon  d. 
Angleeea  (Earl)  v.  Derby  iEarl),  2  Show. 
104. 

(8.^  Any  provision  for  the  pnyment  of 
the  aebts  of  the  settlor  (Brigga  v.  Oxford 
(JSbrZ),  «upra),  including  therein  a  provision 
to  indemnify  a  purchaser  against  an  in- 
cumbrance.. MaUey  v.  O^Deu,  10  Jr.  Ch. 
Bep.^. 

See  also  title  Accumulations. 

nBFBTUITT  OF  TEE  KIHO.  That 
fiction  of  the  law  which  for  certain  politi- 
cal purposes  sseribes  to  the  king  m  his 
political  capacity  the  attribute  of  immor- 
tality: for  though  the  reigning  monarch 
may  die,  yet  by  this  fiction  the  king  never 
dies ;  that  is,  uie  office  is  supposed  to  be 
re-occupied  for  all  political  purposes  im- 
mediately on  his  death. 

FBB  QUJS  SEBVrnA.  A  judicial  writ 
that  issued  out  upon  the  note  of  a  fine ; 
and  which  lay  for  tne  conusee  of  a  manor  or 
seigniory  to  compel  the  tenant  of  the  land 
at  the  time  the  fine  was  levied  to  attorn 
to  him.    Lee  Termee  de  la  Ley, 

FXRQUIBITES.  Such  advantages  and 
profits  as  come  to  a  manor  by  casualty, 
and  not  yearly;  as  escheats,  heriots,  re- 
liefs, estrays,  and  such  like  things.  The 
word  **  perquisite  "  is  also  used  by  some  of 
our  old  law  writers  to  signify  anvthing 
obtaiued  by  industry,  or  purchased  with 
money,  in  contradistinction  to  that  which 
descends  from  an  ancestor  (Cowel;  Lee 
Termee  de  la  Ley.)  It  is  also,  at  the  pre- 
sent day,  used  of  the  casual  profits  of  any 
office. 


QVOD.    When  an  action  is  brought 

by  a  person  for  defamation  of  character, 
and  the  offensive  words  do  not  apparentlv 
and  upon  the  face  of  them  import  such 
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defamation  as  will  of  course  be  injurious, 
it  is  necessary  that  the  plaintiff  should 
aver  some  particular  damage  to  have  hap- 
pened, which  is  called  laying  his  action 
with  a  per  ffuod :  as  if  I  say  that  such  a 
clerg^yman  is  a  bastard,  he  cannot  for  this 
bring  any  action  against  me,  unless  he  can 
shew  some  special  loss  by  it;  in  which 
case  he  may  bring  his  action  against  me 
for  saying  he  was  a  bastard,  per  quod  he 
lost  the  presentation  of  such  a  living.  In 
all  actions  for  slander,  other  than  for  slan- 
der to  a  person  in  his  or  her  profession, 
trade,  or  occupation,  it  is  necessary  to  add 
this  per  quod  clause  in  effect,  although  no 
longer  in  form,  inasmuch  as  damage  is  an 
essential  part  of  the  ground  of  action. 

TEBBOEAL  (pereonaUe),  Anything  con- 
nected with  the  person,  as  distinguished 
from  that  which  is  connected  with  land. 
Another  characteristic  of  personal  pro- 
perty (or  personalty,  as  it  is  sometimes 
called)  is,  uiat  it  is  usually  of  a  transitory 
or  moveable  nature,  and  capable  of  being 
taken  away  by  the  owner  wherever  be 
pleases  to  go;  whereas  real  property  (or 
realty,  as  it  is  Mmttimcs  termed)  is  of  a 
local  and  not  transitory  nature,  and  does 
not  possess  the  attribute  of  mobility,  or 
the  capacity  of  being  moved  about  with 
the  person  of  the  owner ;  and  hence,  from 
its  substantial  and  permanent  nature,  it  is 
termed  real.  Having  stated  thus  much,  it 
would  be  advisable  further  to  illustrate 
the  word  by  explaining  it  in  conjunction 
with  other  words  «ith  which  it  is  usually 
associated. 

Pereonal  Aelicn§f  for  instance,  signify 
such  actions  as  are  brought  for  recovery 
of  some  debt,  or  for-  damages  for  some 
personal  injury;  in  contradistinction  to 
the  old  real  actions,  which  related  to  real 
or  landed  property,  &c. 

Pereoncu  Mutate,  property,  things,  or 
chattels,  &c.,  signify  any  moveable  things 
of  whatever  denomination,  whether  alive 
or  dead ;  as  furniture,  money,  horses,  and 
other  cattle,  &c.,  for  all  these  things  may 
be  transmitted  to  the  owner  wherever  Le 
thinks  proper  to  go,  and  may  therefore  be 
said  to  attend  his  person,  according  to  the 
maxim  MobUia  oskbui  inhxrent. 
See  also  following  titles. 

PEBSOITAL  FBOPEBTT.  Property  of 
a  personal  or  moveable  nature,  as  opposed 
to  property  of  a  local  or  immoveable  cha- 
racter, such  as  land,  or  houses,  and  which 
are  termed  real  property. 
See  also  title  Pebsonal.. 

PEBSOVALTT.  Signifies  generally  any 
personal  property,  in  contradistinction  to 
realty,  which  signifies  real  property.    In 
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our  old  law,  an  action  was  said  to  be  in  the 
personalty  when  it  was  brought  for  da- 
mages out  of  the  personal  estate  of  the 
defendant.  But  see  Gowel  under  tbis 
tiUe. 

PSmiOir  Hr  CHAHCEBT.  During 
the  progress  of  a  suit  in  Chancery  the  in- 
terference of  the  Court  is  frequently  re- 
quired in  order  to  the  regular  and  effectual 
prosecution  or  defence  of  the  suit,  and  in 
order  to  the  immediate  attainment  of 
many  objects  connected  with  it.  When 
such  interference  is  required,  an  order  of 
Court,  embodying  the  particular  object,  is 
applied  for,  and  such  application  is  fre- 
quently made  by  what  is  termed  a  peti- 
tion, whicli  is  a  statement  in  writing 
made  to  the  Lord  Chancellor,  or  the  Mas- 
ter of  the  Rolls,  shewing  the  cause  which 
the  petitioner  has  for  somti  order  of  Court. 
Petitions  to  the  Court  of  Chancery  are 
either  made  in  a  suit  or  under  a  statute, 
or  both  ;  but  where  no  suit  is  pending  and 
no  statute  gives  the  right  of  proceeding 
upon  petition,  then  a  bill  is  the  only 
course  open  to  the  suitor,  unless  in  certain 
matters  regarding  infants,  which  may  be 
done  on  petition  without  either  suit  or 
enabling  statute. 

PETITIOir  OF  BIGHT:    See  tiUe  MoN- 

8TBAN8  DB  DbOIT. 

PEnnOK  OF  BIGHTa  A  Parlia- 
mentary declaration  of  the  liberties  of  the 
people  assented  to  by  Kin^  Charles  I.,  in 
1629.  It  IB  to  be  distinguished  from  the 
BiU  of  Rights,  1689,  which  was  passed 
into  a  permanent  constitational  statute. 
Bee  title  Bill  of  Rights. 

FETmOHIHO  CBXDITOB.  The  cre- 
ditor at  whose  instance  an  adjudication  of 
bankruptcy  is  made  against  a  bankrupt. 
The  debt  of  the  creditor  so  petitioning  re- 
quired formerly  to  amount  to  £100,  but  if 
it  amount  to  £50  that  is  now  sufficient. 
Bankruptcy  Act,  18G9. 

PETTY  BAO  OFFICE.  Is  an  office 
which  belongs  to  the  Common  Law  Courts 
ill  Chancery,  and  out  of  which  all  writs 
in  matters  wherein  the  Crown  is  interested 
do  issue.  Such  writs,  and  the  returns  to 
them,  were  in  former  times  preserved  in  a 
little  sack  or  bag  (tn  parvd  hagdy,  whereas 
other  writs,  relating  to  the  business  of  the 
subject,  were  originally  kept  in  a  hamper 
(in  kanaperio),  and  thence  has  arisen  the 
distinction  of  the  Hanaper  Office  and 
Petty  Bag  Office,  which  both  belong  to  the 
Common  Law  side  of  the  Court  in  Chan- 
cery.   5  &  6  Vict.  c.  103. 

FETTT  LABOSNT :  See  title  Labcent. 


PETTY 

JBANTT. 


:    See  title  8bb- 


PETTY  BE88I0E.  A  special  or  petty 
session  is  sometimes  kept  in  corporations 
and  counties  at  large  by  a  few  justices,  for 
dispatching  smaller  business  in  the  neigh- 
bourhood between  the  times  of  the  general 
sessions ;  as  for  licensing  ale-houses,  pas- 
sing the  accounts  of  the  parish  officers,  and 
so  forth. 

PETTY  TBEAflOE :  See  title  Tbeasov. 

PILOTAGE.  The  act  of  steering  or 
guiding  a  ship  by  the  pilot  or  helmsman, 
either  during  an  entire  voyage,  or  on  the 
departure  from,  or  on  the  approach  to,  port. 
The  dangerous  navigation  of  the  coasts  and 
of  the  rivers  of  England  has  led  to  the 
appointment  of  qualified  peruons,  who  re- 
ceive a  licence  to  act  as  pilots  within  a 
certain  district,  and  who  enjoy  the  mono- 
poly of  conducting  vessels  out  of,  and  up, 
the  various  rivers,  and  to  and  from  the 
various  ports  of  the  country.  By  different 
Acts  of  Parliament  the  master  of  eYearj 
ship  engaged  in  foreign  trade  must  put  his 
ship  under  the  charge  of  a  local  pilot  so 
licensed,  both  in  his  outward  and  in  his 
homewfurd  voyage.  The  power  of  appoint- 
ing these  *' duly  licensed  pilots" is  mainly 
vested  in  the  corporation  of  the  Trinity 
House,  Deptford,  whose  jurisdiction  ex- 
tends from  Orfordness  to  London  Bridge, 
from  London  Bridge  to  the  Downs,  from 
the  Downs  westward  to  the  Isle  of  Wight; 
and  all  bodies  or  persons  having  the  power 
of  appointment  in  other  places  (as  the  com- 
missioners of  the  Cinque  Ports,  the  Trinity 
Houses  of  Hull,  Newcastle,  and  Liverpool) 
are,  to  some  extent,  subject  to  their  au- 
thority. Where  the  master  is  bound  by 
Act  of  Parliament  to  place  his  ship  under 
the  command  of  a  licensed  pilot,  he  is  re- 
lieved from  the  liability  of  any  damage 
which  is  done  by  it  while  bo  under  t£e 
pilot's  command.  The  rates  of  charge  for 
pilotage  are  regulated  partly  bv  stetuto 
and  partly  by  usag^e,  but  also  by  tne  corpo- 
ration of  the  Trinity  House.  See  Maude 
and  Pollock  on  Merchant  Shipping. 

PIN-XONEY.  An  allowance  set  apart 
by  a  husband  for  the  personal  expenses  of 
the  wife :  t.s.,  for  the  dress  and  pocket- 
money  of  the  wife.  It  is  that  money  which 
the  husband  allows  the  wife  for  the  purpose 
of  decking  or  attiring  her  person,  or  to  pay 
her  ordinary  personsd  expenses.  It  is  not 
a  gift  from  the  husband  to  the  wife  out  and 
out ;  it  is  not  to  be  considered  like  money 
set  apart  for  the  sole  and  separate  use  of 
the  wife  during  coverture  excluding  the 
jui  mariU ;  but  is  a  sum  set  apart  for  a 
specific  purpose :  it  is  due  to  the  wife  in 
virtue  of  a  parlicular  arrangi  ment,  and  is 
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payable  by  the  husband  by  force  of  that 
arrangement  only,  and  for  that  specifio 
purpose  and  no  other  (Hotoard  y.  Dighy^ 
8  Bligh's  Rc'p.  N.  H.  2G9).  CJonsequently, 
if  pin-money  should  not  be  duly  paid  by 
the  husband,  and  should  be  found  to  be  in 
arit5ar  at  his  death,  his  wife  suryiying  him 
can  cluim  only  one  year*s  arrears  of  it 
iAston  y.  AsUm,  1  Ves.  Sen.  267) ;  also,  the 
husband  may  find  his  wife  in  apparel, 
instead  of  paying  her  this  apparel-money, 
as  it  may  oe  called.  Hovoard  y.  Digby, 
gupra. 

PI8GABT  (piscaria  vd  primlegium  pii- 
eandt).  The  right  or  priyilege  of  fishing. 
Thus  free  fishery,  which  is  a  royal  fran- 
chise, is  the  exclusiye  ri^bt  of  fishing  in  a 
public  riyer.  Common  of  piscary  is  the 
right  of  fishing  in  another  man's  water. 
Seyeral  fishery  resc'mbles  free  fishery,  only 
that  he  who  has  a  several  fishery  must  also 
be  (or  at  least  derive  his  right  from)  the 
owner  of  the  soil,  which  in  a  free  fishery 
is  not  requisite. 

See  also  title  Fishebt. 

FIX  JTJET  (from  Lat.  Pyxis,  a  bo.x  made 
of  the  box-tree  {Pyzacanmd)^  used  by  the 
ancients  for  gallipots,  and  to  hold  the  Host 
in  Catholic  churches).  A  jury  consisting 
of  the  members  of  the  corporation  of  the 
Goldsmiths  of  the  city  of  London,  assem- 
bled upon  an  inquisition  of  yery  ancient 
date,  called  the  trial  of  the  piz.  The  object 
of  this  inquisitir>n  is  to  ascertain  whether 
the  coin  of  the  realm,  manufactured  at 
Her  Majesty's  mint,  is  of  the  proper  or 
legal  standard.  This  inye&tigntion  as  to 
the  standard  of  the  coin  is  called  pixing  it, 
and  hence  the  jury  appointed  for  the  pur- 
pose is  called  a  piz  jury.  The  inyestigation 
takes  place  usually  once  a  year,  and  the 
Lord  High  Chancellor  presides,  and  points 
out  to  the  jury  the  nature  of  their  duties. 
They  haye  to  ascertain  whether  the  coin 
produced  is  of  the  trae  standard,  or  '*  ster- 
ling "  metal,  of  which,  by  stat.  25  Edw.  8, 
0.  13,  all  the  coin  of  the  kingdom  must  be 
made.  This  standard  has  oeen  fixed  at 
yarious  times  by  statute ;  for  it  seemeth 
that  the  royal  prerogatiye  doth  not  extend 
to  the  debasing  or  enhancing  the  yalue  of 
the  coinage  below  or  above  the  sterling 
yalue.     2  Inst.  577. 

PLAIHT  (from  the  Fr.  plainte,  com- 
plaint). The  instrument  or  process  by 
which  actions  are  commenced  in  the  County 
Courts.  It  has  been  described  as  a  private 
memorial  tendered  in  open  Court  to  the 

1'udge,  wherein  the  party  injured  sets  forth 
lis  cause  of  action. 

See  title  County  CorBTS. 

PLEA  (placitum).     Is  used  in  yarious 
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senses.  In  its  usual  acceptation  it  signifies 
the  defendant's  answer  to  the  plaintiflTs 
declaration;  and  when  this  answer  sets 
forth  at  large  or  in  detail  the  subject  matter 
of  the  defence,  it  is  denominated  a  special 
plea,  in  contradistinction  to  those  direct 
and  concise  answers  to  the  declaration 
termed  the  general  issues.  The  word  ia 
also  frequently  used  to  signify  suit  or 
action.  Thus  holding  pleas  means  enter- 
taining or  taking  cognizance  of  actions  or 
suits ;  common  pleas  signifying  actions  or 
suits  between  man  and  man,  as  distin- 
guished from  such  as  are  promoted  and 
prosecuted  at  the  suit  of  the  Crown,  which 
are  thence  denominated  pleas  of  the  Crown. 
The  word  is  used  in  this  sense  by  Finch  in 
defining  an  issue :  "  An  issue  is  when  both 
the  parties  join  upon  somewhat  that  they 
refer  unto  a  trial,  and  to  make  an  end  of 
the  plea,  i.e.,  suit  or  action.  8o  the  pica 
side  of  a  Court  means  that  department  of 
a  Court  which  takes  cognizance  of  civil 
actions,  as  distinguished  from  criminal 
proceedings  or  matters  which  peculiarly 
concern  tne  Oown."  See  Finch,  Law, 
396,  c.  35 ;  and  see  titles  Abateiusnt,  Plea 
IN ;  Pebemftobt  Flea. 

PLEA  SIDE.  The  plea  side  of  a  Court 
means  that  branch  or  department  of  the 
Court  which  entertains  or  takes  cognizance 
of  civil  actions  and  suits,  as  distinguished 
from  its  criminal  or  Crown  department 
Thus  the  Court  of  Queeii*s  Bench  is  said  to 
have  a  plea  side,  and  a  Crown  or  criminal 
side :  the  one  branch  or  department  of  it 
being  devoted  to  the  cognizance  of  civil 
actions,  the  other  to  criminal  proceedings, 
and  matters  peculiarly  concerning  the 
Crown.  Bo  the  Court  of  Exchequer  is  said 
to  have  a  plea  side  and  a  Crown  side ;  the 
one  being  appropriated  to  civil  actions,  the 
other  to  matters  of  revenue. 

PLEAD.  The  defendant  in  an  action 
is  said  to  plead  when  he  deUvers  his 
answer  to  the  plaintiifs  declaration^  be- 
cause his  answer  itself  is  called  a  plea. 
Steph.  Plead.  52. 

PLEADDTO  I8SUABLT.  Pleading  such 
a  plea  as  is  calculated  to  raise  a  material 
issue  either  of  law  or  of  fact.  The  de- 
fendant in  an  action  is  entitled,  as  a  matter 
of  right,  to  a  certain  number  of  days  to 
plead.  If  ho  seeks  to  obtain  further  time, 
it  is  granted  to  him  only  by  way  of  indul- 
gence ;  and  the  Court  in  so  doing  usually 
annexes  to  its  order  the  condition  that  the 
defendant  shall  plead  issuably,  that  is,  that 
he  £>hall  plead  a  fair  and  honS  fide  plea,  as 
distinguished  from  one  which  is  calculated 
only  to  embarrass  the  defendant,  and  to 
retard  the  progress  of  the  action.  The  con- 
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dition  BO  annexed  is  in  effect,  **  an  agree- 
ment by  the  defendant  to  speed  the  cuuse 
to  its  conclusion,  and  bring  it  to  an  issue 
upon  the  substantial  merits  of  law  or 
fact,  witliout  regiird  to  any  formal  inac- 
curacies in  the  plaintiff's  statement.*'  Per 
Coleridge,  J.,  in  Barker  v.  Gleadon,  5  Dowl. 
136.. 

See  also  title  Issuable  Plea. 

PLEADINO  OVER.  Passing  over,  pass- 
ing by,  omitting  to  take  notice  of,  &c. 
Thus,  when  a  defendant  in  his  pleadings 
passes  by  or  takes  no  notice  of  a  material 
11  negation  in  the  declaration,  he  is  said  to 
plead  over  it. 

PLEABDTOS.  The  mutual  allegation 
or  statements  which  are  made  by  the 
plaintiff  and  defendant  in  a  suit  or  action 
are  so  termed.  These  are  now  written  or 
printed  and  delivere<i  between  the  con- 
tending parties,  or  to  the  pro|)er  officers 
appointed  to  receive  them ;  but  formerly 
tiiey  were  actual  viva  voce  pleadings  in 
open  Court.  The  pleadings  in  an  action 
are  designated  according  to  their  nature 
by  the  following  terms :  declaration,  plea, 
replication,  rejoinder,  surrejoinder,  re- 
butter, and  surrebutter.  The  principles 
on  which  these  pleadings  or  ooutenuing 
statements  are  framed,  and  the  manner 
in  which  they  govern  or  affect  the  sub- 
'*  sequent  course  of  the  cause,  form  the 
principal  feature  in  the  art  or  science  of 
pleading,  or,  as  it  is  popularly  called, 
8{)ecial  pleading.  See  Read  ▼.  Brotikman, 
3  T.  B.  159,  per  Buller,  J. ;  Steph.  PI.  24  ; 
and  the  particular  titles  mentioned  in  the 
course  of  this  pre^^nt  title. 

PLEDOE:  iSse  titles  Bailment;  Pawn- 

BROKEB. 

PLEDOEB.  In  the  ancient  law  no  per- 
son could  prosecute  a  civil  action  without 
having  in  the  first  stage  of  it  two  or  more 
persons  as  pledges  of  prosecution ;  and  if 
judgment  was  given  against  the  plaintiff, 
or  he  deserted  his  suit,  both  he  and  his 
pledges  were  liable  to  amercement  to  the 
king  VTO  fdUn  clamore.  In  the  course  of 
time,  nowever,  these  pledges  were  disused, 
and  the  names  of  fictitious  pen>ons  substi- 
tuted for  them,  two  ideal  persons,  John 
Doe  and  Richard  Roe  having  become  the 
common  pledges  of  every  suitor ;  now,  how- 
ever, even  these  are  not  used  in  personal 
actions.  And  since  the  O.  L.  P.  Act, 
1852.  the  use  of  such  pledges  has  been  dis- 
continued even  in  the  action  of  ejectment ; 
and  inasmuch  a^  all  the  real  actions  were 
abolished  by  3  &  4  Will.  4,  c.  27,  it  would 
seem  that  the  use  of  such  pledges  is  now 
discontinued  altogether. 


PLENABT7.  Is  applied  to  a  benefice 
being  full  or  occupied,  and  is  directly  op- 
posed to  vacation,  which  signifies  a  bene- 
fice being  void. 

PLENABT  CAUSES.  In  the  Ecc]esia6ti- 
cal  Court  causes  were  divided  into  plenary 
and  summary.  Plenary  causes  were  those 
iu  whose  proceedings  the  order  and  solem- 
nity of  the  law  was  required  to  be  ex- 
actly observed,  so  tliat  if  there  were  the 
least  departure  from  that  order,  or  disre- 
gard to  that  solemnity,  the  whole  proceed- 
ings were  annulled.  Summary  causes 
were  those  in  which  it  was  unnecessary  to 
pursue  that  order  and  solemnity.  Tlie 
present  distinction  between  the  contentious 
and  the  non-contentious  jurisdiction  of  the 
Court  of  Probate  seenui  to  be  very  cloMsly 
analogous  to  this  old  distinction  between 
causes  as  plenary  or  summary. 

PLENE  ASMIKISTBAyiT.  A  plea 
pleaded  by  an  executor  or  administrator, 
on  an  action  being  brought  agaiubt  him, 
to  the  effect  that  Jie  has  fully  adminis- 
tered, that  is,  that  he  has  exhausted  the 
as^ts  before  such  action  was  brought. 
Toller's  Exec.  267. 

PIIOHT.  An  old  English  word,  si^i- 
fying  the  habit  or  quality  of  anything. 
Thus,  to  deliver  up  a  thins  in  the  same 
plight  and  condition,  or  to  oe  in  the  same 
plight  and  condition,  are  phrases  analogous 
to  the  phrase  "assemble  and  meet  to- 
gether," the  latter  of  the  two  words  ex- 
plaining the  former  of  them,  but  being 
otherwise  tautological.  This  use  of  the 
word  ^plujht  '  is  the  same  as  that  which 
occurs  of  the  word  *'  cauM  *'  in  Just.  Inst 
iv.  17,  3.  The  word  applies  to  real  and 
personal  property  equally,  and  to  any 
estate,  even  to  a  rent-charge  or  possibility 
of  dower,  in  land.  This  seems  to  be  the 
meaning  of  Cowel,  title  Plight. 

PLOUOE-BOTE.  An  allowance  of  wood 
which  tenants  are  entitled  to,  for  repairing 
their  implements  of  husbandry. 

PLTJEIES.  A  writ  of  summons  or 
capi(u  was  termed  a  pLuriet  writ,  when  two 
other  writs  had  been  issueii  previously, 
but  to  no  effect ;  and  it  was  so  termed,  be- 
cause the  words  ran  thus  :  **  You  are  com- 
manded as  often  you  have  been  com- 
manded "  ^alluding  to  the  commands  con- 
tained in  the  two  previous  writs)  (Smith's 
Action  at  Law,  G3).  But  the  pluries  writ 
is  now  abolished,  and  by  s.  11  of  the  G.  L. 
P.  Act,  1852,  the  original  writ  may  be 
renewed  at  any  time  before  its  expiration 
for  six  months  from  the  date  of  such  re- 
newal, and  so  on  from  time  to  time  during 
the  currency  of  the  renewal  writ,  this 
rencwtU  saving  the  Statute  of  Limitations 
as  from  the  date  of  the  original  writ. 
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pointed  by  the  sole  authority  of  the  Crown 
without  the  interposition  of  the  judges. 

POUGS.  Regardinji:  the  police  of  the 
metropolis  (900  title  METBOPOUTAir  Po- 
lice). With  referenco  to  police  generally, 
these  are  of  various  degrees.  (1.)  The 
high  constable  of  a  county,  appointed  by 
tlie  justices  of  the  county  at  quarter  ses- 
sions, and  not  at  petty  sessions  (Reg.  y. 
WUkinaon,  10  A.  &  £.  288);  (2.)  Special 
constables  who  are  appointed  for  cases 
of  sudden  public  tumult,  or  other  like 
emergency,  under  the  stats.  1  &  2  Will.  4, 
c.  41,  und  5  &  6  Will.  4,  c.  4.3 ;  (3.)  County 
and  district  constables,  being  tiie  regular 
officers  of  police  for  counties  and  districts, 
appointed  under  the  stats.  2  &  3  Vict.  c. 
93,  3  &  4  Vict.  c.  88,  and  19  &  20  Vict. 
c.  69  :  and  (4.)  Parish  consttibles,  being 
principally  the  officers  of  police  in  towns, 
appointed  under  the  stat.  5  &  6  Vict,  c  109, 
ond  some  Amendment  Acts,  and  whose  du- 
ties are  regulated  by  the  Town  Police 
Clauses  Act,  10  &  11  Vict.  c.  89. 

By  the  constitution  of  England,  eyery 
man  is  responsible  for  the  preservation  of 
the  public  peace  (see  title  Fbakspledgb)  ; 
and  if  any  one  upon  being  duly  culled 
upon  by  the  magistrates  to  serve  as  a 
special  constable  refuses  to  do  so,  the  ma- 
gistrates may  and  ought  to  cause  him  to  be 
indicted  (Big,  v.  Vincent,  9  C.  &  P.  91). 
A  special  constable,  when  duly  appointed, 
is  appointed  for  au  indefinite  time,  and 
until,  in  fact,  his  services  are  either  deter- 
mined or  suspended ;  and  during  the  term 
of  his  oiBce  he  lias  aU  the  authoiity  of  an 
ordinary  constable.  The  oftlce,  it  appears, 
may  be  served  by  deputy  {Rex  v.  Clarke, 

1  T.  R.  679) ;  but  a  naturalised  foreigner 
may  not  serve  either  as  deputy  or  as  prin- 
cipal. Rex  V.  Ferdinand  de  Mierre,  5  Burr. 
2787. 

In  the  case  of  a  breach  of  the  peace  ac- 
tually continuing,  or  reasonably  likely  to 
be  renewed,  any  private  person  may  arrest 
the  offenders,  or  any  of  tliem ;  but  when 
the  affray  is  over  he  may  not  do  so,  nor 
even  require  a  policeman,  who  has  not  seen 
the  affray,  to  do  so  (Baynee  v.  Brewiter, 

2  Q.  B.  375).  In  the  case  of  a  felony  btiug 
actually  committed,  he  raav  arrest  the 
felon ;  and  in  case  the  felony  is  com- 
pleted, ho  may  give  the  felon  in  charge 
to  a  policeman  {Atkinson  v.  Wame,  1  Cr. 
M.  &  R.  827).  All  these  things  he  may 
do  without  warrant,  and,  a  fortiori,  a 
regular  policeman  may  and  ought  to  do 
the  like.  But  further,  in  the  case  of  a 
felony  actually  committed,  a  policeman 
may,  upon  probable  suspicion  merely, 
arrest  the  felon  without  a  warrant,  and  may 
even  break  open  doors,  and,  if  necessary 
for  his  apprehension,  kill  the  felon  {Hogg 


VOIJCE^-eoniinued, 

v.  Ward,  8  H.  &  N.  417>  A  wannnt  fix 
the  apprehension  is  a  protection  to  tbe 
constable  in  all  cases,  unless  where  it  alieiiB 
upon  the  face  of  it  a  total  want  of  jiuis- 
dictiou.  The  MarthaUea  Case,  10  Ren. 
68. 

POUOT  OF   ABSUSAHGB,   or  nUPHBr 
AHGE :  See  title  Insubancb. 

POLL.       Deeds   are   aometimeB   called 
deeds-poll,  in  oontmdislinction    to   deeds 
indented  or  indentures;  dceds-poU  being 
shaved  or  polled  quite  even. 
See  title  Deed-poll. 


POLLB,    CEALLSirGS    TO: 

Challekgb. 


See   tHle 


POKE.  An  original  writ,  formerly  aaed 
for  the  purpose  of  removing  suits  from  the 
Court  Baron,  or  County  Court,  into  the 
superior  Courts  of  Common  Law.  It  was 
also  the  proper  writ  to  remove  all  aniti 
which  were  oefore  the  sheriff  by  writ  of 
justiciei  {Lee  Termee  de  la  hey).  But 
this  writ  is  now  in  disuse,  the  writ  of  cer- 
tiorari  being  the  ordinary  process  by  which 
at  the  present  day  a  cause  is  removed 
from  a  County  Court  into  any  superior 
Court 

POOB.  Upon  the  dissolution  of  the 
monasteries  in  the  reign  of  Henry  VIIL,  it 
became  neoes^ary  to  make  some  provision 
tor  the  poor,  as  well  thobe  who  were  pro- 
perly called  indigent,  t.e.,  unable,  even 
witli  labour,  to  earn  their  own  livelihood, 
as  also  those  who  were  properly  called  poor, 
i.e.,  unable  to  live  without  labour.  Tiie 
oldest  Poor  Law  Act  (43  Eliz.  c.  2)  pre- 
serves this  distinction ;  out  abuses  arising 
out  of  it,  of  which  the  principal  one,  per- 
haps, was  the  extension  of  out-door  relief 
to  able-bodied  paupers,  the  whole  system 
of  Poor  Law  administration  was  re-modelled 
b^  the  Stat.  4  &  5  WUl.  4,  o.  76,  and  has 
since  been  still  further  improved.  Under 
the  stat.  4  &  5  Will.  4,  c.  76,  which  con- 
tinued in  force  until  31st  of  July,  1847,  the 
administration  of  relief  to  the  poor  through- 
out England  and  Wales,  was  placed  under 
the  control  of  three  commissioners,  styled. 
**  The  Poor  Law  Commissioners  for  England 
and  Wales ;  *'  but  under  the  stat.  10  A  11 
Vict.  c.  109,  a  new  board  of  commissioners, 
styled,  "  Commidsioners  for  Administering 
the  Laws  for  the  Belief  of  the  Poor  in 
England,"  was  appointed  in  their  place, 
and  was  invested  with  all  the  powers  and 
duties  of  the  former  commissioners;  the 
style  has  been  since  altered  by  the  stat. 
12  &  13  Vict.  c.  103,  to  that  of  the  "  Poor 
Law  Board,"  and  the  Board  under  that 
name  has  been  perpetuated  by  the  stat. 
30  &  31  Vict.  c.  106. 
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If  an  order  of  the  Poor  Law  Board  is 
questioned,  its  legality  is  to  be  determined 
on  removal  by  ceriiorari ;  and  in  defiBiuU  of 
snch  removal,  a  mafidamui  will  go  to  en- 
foroe  it.  Beg.  v.  Oldham  Union  (Overseeri), 
10  Q.  B.  700. 

Under  the  stats.  4  &  5  Will.  4,  o.  76,  and 

7  &  8  Vict.  c.  101,  the  Puor  Law  Board 
may  form  unions,  and  may  either  separate 
parishes  from,  or  add  parislies  to,  existing 
unions,  without  the  consent  of  the  guar- 
dians of  the  union ;  and  the  Board  may 
also  direct  that  there  shall  be  a  specified 
number  of  guardians  of  each  union ;  but  at 
the  same  time  justices  residing  in  extra- 
parochial  places  within  unions  are  ex  officio 
guardians  of  unions.  Generally,  the  guar- 
dians  act  in  all  matters  of  importance  under 
the  sanction  only  of  the  Poor  Law  Board. 
The  guardians  of  each  union  constitute  a 
corporation,  and  have  power  to  contract, 
without  affixing  their  seal,  in  all  matters 
necessarily  or  properly  incident  to  their 
office  (Pain  v.  Strand  Union  (Guardians), 

8  Q.  B.  826.  (See  also  title  Corpokationb.) 
The  clerks  of  the  boards  of  guardians 
may,  although  not  certificated  attorneys, 
conduct  proceiedings  before  justices  at  petty 
sessions,  and  out  of  sessions,  on  behalf  of 
the  boards. 

Under  the  stai  43  Eliz.  c.  2,  the  church- 
wardens of  every  parish,  and  four,  three, 
or  two,  substantial  householders,  then  to 
be  nominateri  by  the  magistrates,  were 
to  be  overseers  of  the  poor;  but  under 
13  &  14  Gar.  2,  c.  12,  in  large  parishes 
there  are  to  be  two  or  more  overseers  for 
every  township  or  village;  and  by  stat. 
54  Geo.  3,  c.  91,  the  appointment  is  to  be 
annual. 

POFULAB  ACfnOHB.  Such  actions  as 
are  maintainable  by  any  of  Her  Majesty's 
subjects  for  recovery  of  the  penalty  in- 
curred by  transgressing  some  penal  statute. 
It  is  culled  a  popular  action  because  it  is 
a  proceeding  which  may  be  taken  not  by 
any  one  person  in  particular,  but  by  any 
of  the  people  who  think  proper  to  prose- 
cute it  (Oowel,  title  **  Action,  Popular"). 
These  are  the  PMiea  (f>.,  PopuUca) 
Judicia  of  Roman  Law. 

POBT  (portus  maris),  A  port  is  a 
haven,  and  somewhat  more.  1st.  It  is  a 
place  for  arriving  and  unlcullng  of  ships 
or  vessels.  2nd.  It  hath  a  superinduction 
of  a  civil  signature  upon  it,  somewhat  of 
franchise  and  privilege.  8rd.  It  hath  a 
ville,  or  city,  or  borough,  that  is,  the  caput 
portiu,  for  the  receipt  of  mariners  and  mer- 
chants, and  the  securing  and  vending  of 
their  goods,  and  victualling  tlieir  ships. 
So  that  a  port  is  quid  a^gregatum,  consist- 
ing of  somewhat  that  is  natural,  viz.,  au  | 


POBT — continued, 
access  of  the  sea,  whereby  ships  may  con- 
veniently come ;  safe  situation  against 
winds,  where  they  may  safely  lie,  and  a 
good  shore  where  they  ma^  well  unlade ; 
something  that  is  artificial,  as  quays, 
and  wharves,  and  cranes,  and  warehouses, 
at)d  houses  of  common  receipt ;  and  some- 
thing that  LB  civil,  viz.,  privile^  and 
franchises,  viz.,  jus  applicandif  jus  mer- 
oatiy  and  divers  other  additaments  given 
to  it  by  civil  authority.  A  port  of  the  sea 
includes  more  than  the  bare  place  where 
the  ships  unlade*  and  sometimes  extends 
many  miles;  as  the  port  of  London,  in 
the  time  of  King  Edward  I.,  extended  to 
Greenwich ;  and  Gravcsend  is  also  a 
member  of  the  port  of  London ;  so  the  port 
of  Newcastle  ^es  in  all  the  river  from 
Sparhawk  to  the  sea.  Hale,  de  PortOus 
Maris,  paro,,  sec.  o.  2. 

POBTIOir  BIBPOHIBLS.  In  French 
Law,  a  parent  leaving  one  legitimate  child 
may  dispose  of  one-half  only  of  his  pro- 
perty ;  leaving  two,  one-third  only ;  and 
leavmg  three  or  more,  one-fourth  only ;  and 
it  matters  not  whether  the  disposition  is 
inter  invos,  or  by  will. 

POBTIOiraCB.  When  a  parsonage  is 
served  by  two,  or  sometimes  three,  minis- 
ters, alternately,  the  ministers  are  termed 
portioners,  bf  cause  they  receive  but  a  por- 
tion or  proportion  of  the  tithes  or  profits  of 
tiie  living.    Oowel. 

POBTMOTB,  or  POBTMOOT  (from  portus, 
a  port,  and  gemote,  an  assembly).  A  Court 
kept  in  haven  towns  or  ports.  Les  Termes 
de  la  Ley. 

POBT-BSVE  (from  port,  an  haven  or 
harbour,  and  reve,  an  officer,  minister,  or 
bailifi^  who  does  business  for  another  man). 
The  port-reve  was  the  king's  bailiff,  who 
looked  after  the  cuhtoms  and  toUs  in  the 
port  of  London,  before  they  were  let  to  fee- 
farm.  (Brady  on  Bor.,  16,  fol.  ed.)  This 
office,  it  U  believed,  is  not  peculiar  to  the 
port  of  London. 

POSSE  C0UITATU8.  The  posse  comi- 
tatus,  or  power  of  the  county,  was  the 
power  given  to  the  sheriff  and  other  of 
the  king's  officers  by  Act  of  Parliament, 
namely,  the  Statute  of  Winchesiter,  or 
Winton,  to  compel  the  attendance  of  the  in- 
habitants of  the  county  (with  some  excep- 
tions), to  assist  him  in  preserving  the 
peace,  in  pursuing  and  arresting  offenders, 
and  in  such  like  actd  where  assistance  was 
requisite.  The  posse  comitatus  being  thus 
in  a  manner  organized,  was  capable  of 
serving  as  a  militia  for  the  defence  of  the 
county  against  the  Scots  and  other  foreign 
invaders. 

See  title  Abmy. 
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F08SE88I0  FBATBIS.  Possession  or 
seisin  of  the  brother.  It  used  to  be  a 
iimxim,  that  posaemo  fratris  facU  wrorem 
es»e  Tueredem,  that  is,  that  the  possession 
or  seisin  of  a  brother  would  make  his  sister 
of  the  whole  bliKxl  his  heir  in  preference 
to  a  brother  of  the  half  blood.  The  ques- 
tion of  the  potisession  or  scdsin  of  the 
ancestor  is  not,  since  the  Descent  Act 
(3  &  4  Will.  4,  c.  106).  of  any  imporfamco 
in  ascertaining  who  is  heir,  inasmuch  as 
the  descent  is  now  traced  from  the  lust 
person  entitled  who  did  not  inherit  and 
not  from  the  last  pei-son  seised. 

There  was  no  po88es»io  fratru  of  a 
dignity^  so  that  a  half  brother  always  suc- 
ceeded in  preference  to  u  whole  sister. 

FOSSESSIOir :  See  title  Seisin. 

FOSSESSIOir  XONET.  The  man  whom 
the  sheriff  puts  in  possession  of  goods 
taken  under  a  writ  of  fieri  faeiaa  is  entitled 
whilst  he  continues  so  in  poaseasion  to  a 
certain  sum  of  money  per  diem^  whicii  is 
thence  termed  possession  money.  The 
amount  is  8«.  Gd.  per  day  if  he  is  boarded, 
or  5s.  per  day,  if  he  is  not  boarded. 

P088EB80BT  ACTIOK.  An  'action 
which  has  for  its  object  the  regaining  pos- 
session of  the  freehold,  of  which  the  de- 
mandant, or  his  ancestors,  has  been 
unjustly  deprived  by  the  precsent  tenant  or 
possessor  thereof. 

POSSIBILITY.  An  uncertain  thing, 
which  may  or  may  not  happen :  such,  for 
instance,  as  the  chance  of  an  heir  apparent 
succeeding  to  an  esttite,  or  of  a  relation 
obtaining  a  legacy  on  the  death  of  a  kins- 
man. A  possibility  is  said  to  be  either 
near  or  remote ;  as  for  instance,  when  an 
estate  is  limited  to  one  after  the  death  of 
another,  this  is  a  near  possibility ;  but  that 
a  man  shall  be  married  to  a  woman  and 
then  that  she  shall  die,  and  he  be  inarried 
to  another,  this  is  a  remote  possibility. 
The  rule  against  Perpetuities  («ee  that 
title),  and  the  rule  against  Remoteness 
{see  that  title),  are  commonly  ascribed  to 
the  circumstance  that  the  law  (like  any 
other  practical  person),  refuses  to  act  or 
decide,  t.e.,  determine,  upon  a  double  con- 
tingency, an<l  waits  until  the  same  becomes 
a  simple  contingency  by  the  happening  of 
the  one  event. 

P08TEA.  Is  a  formal  statement  in- 
dorsed on  the  nisi  prius  record  {see  thot 
title)  of  the  proceedings  at  the  trial.  It 
takes  up  the  story  where  the  nisi  prius 
record  terminates.  It  is  so  called  because 
it  commences  with  the  wotd  afltrwards 
(posted) ;  and  it  proceeds  to  stale  the  ap- 
{Maranco  of  the  parties,  and  of  the  judge 
and  jury  at  the  place  of  trial,  and  the  ver- 


P08TEA— co9Utitti0<{. 

diet  of  the  jury  on  the  issues  joined. 
Action  at  Law.  159. 


6m. 


P08TESI0BITT.  This  is  a  word  of 
comparison  and  relation  in  tenure,  the  cor- 
relative of  which  is  the  word  "  priority." 
Thus,  a  man  who  held  lands  or  tenements 
of  two  lords  was  said  to  hold  of  bis  more 
ancient  lord  by  priority,  and  of  his  less 
ancient  lord  by  postenority.  Old  Nat. 
Brev.  94. 

But  the  word  hns  also  a  general  applica- 
tion in  law  consistent  with  its  etymolo- 
gical meaning,  and  us  so  used  it  is  likewise 
opposed  to  priority. 

VOWr-SmmAL  (after  marriage).  Thus 
an  agreement  entered  into  by  a  father 
after  the  marriage  of  his  daughter,  by 
which  he  engages  to  make  a  provision  for 
her,  would  be  termed  a  post-nuptial  agree- 
ment. 

See  further  title  Mabbiaob  Settle- 
ments. 

POST-OBIT  BOKD.  A  post-obit  bond 
is  an  a^rreement  on  the  receipt  of  money  by 
ti.e  obligor  to  pay  a  larger  sum  exceeding 
the  legal  rate  of  intert^t  upon  the  death 
of  tlie  person  from  whom  he,  the  obligor, 
has  some  expectations  if  he  survive  liim. 
Chesterfield  V.  Jameson,  2  Yes.  157. 

POST  OFFICE.      This  is  the  office  for 
the  conveyance  or  tnmsmission  of  letters 
through  the  kingdom  from  place  to  placo 
within  it,  and  also  from  foreign  parts.    It 
was  first  attempted  to  be  cbtablished  by 
the  Long  Parliament,  in  1643,  and  was 
afterwards    established  by  Cromwell,  in 
1(J57,  and  confirmed  by  the  Act  12  Oar.  2, 
c.  35.    One  of  the  reasons  inducing  the 
government  of  the  day  to  establish  one 
General  Post  Office,  was  the  facility  whicli 
it  afforded  by  opening  letters  of  discover- 
ing secret  conspiracies  against  the  govern- 
ment (9  Anne,  o.  10) ;  and  thi.*<  right  of  tho 
government  is  reserved  in  oil  the  subse- 
quent statutes,  and  is  exercised  upon  n 
warrant  from  one  of  the  principal  Secreta- 
ries of  State.    The  principal  statutes  at 
present  in  force  regarding  the  Poet  Office, 
are, — 
(1.)  7  Will.  4  &  1  Vict  c.  33,  for  tho 
muna;;ement  of  the  Post  Office 
and  the  protection  of  its  exclusive 
privileges ; 
(2.)  3  &  4  Vict.  c.  9G,  and  10  &  11  Vict, 
c.  85,  for  the  establishment  of  a 
penny  postage ; 
(3.)  18  &  19  Vict.  c.  27.  fur  tho  trans- 
mission of  newspafATs ; 
(4.)  23  &  24  Vict.  c.  Ill,  for  tho  tale  uf 

l)ostjige  stomps ;  and 
(5.)  33  &  34  Vict.  c.  79,   for  halfpenny 
|)ost-cards. 
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POSTITIJlTIOir  (jMiulatid),  A  peti- 
tion. Formerly,  on  the  occasion  of  a 
bishop  being  translated  from  one  bishopric 
to  another,  he  was  not  elected  to  the  new 
see,  for  the  rule  of  the  Canon  Law  is  eleclt» 
turn  jKAeti  elegi ;  and  the  pretence  was,  that 
he  was  married  to  the  first  church,  which 
marriage  could  not  be  dissolred  but  by  the 
pope :  and  thereupon  he  («c.  the  pope) 
was  petitioned,  and  consenting  to  the 
petition,  the  bishop  was  translated,  and 
this  was  Siiid  tu  be  by  postulation ;  but 
this  was  restrained  by  16  Bic.  2,  c.  5. 
Oowel;  Tomlins. 

TOUHDAOE,  SUKUIFF'S.  Is  an  allow- 
ance to  the  sheriff  of  so  much  in  the  pound 
upon  the  amount  levied  under  an  execu- 
tion. The  object  of  this  allowance  is  to 
remunerate  the  sheriff  for  the  risk  and 
trouble  which  are  incident  to  the  perform- 
ance of  this  branch  of  his  duties.  Origi- 
nally, or  at  Common  Law,  the  sheriff  wa^ 
entitled  to  no  allowance  for  executing 
writs,  his  office  being  regarded  solely  as  an 
honorary  one,  and  hence  it  was  that  men  of 
wealth  and  substance  were  usually  elected 
to  fill  this  post.  In  the  promss  of  society, 
however,  and  on  the  growth  of  commerce, 
the  duties  of  a  sheriff  being  attended  with 
considerable  expense,  and  the  office  thereby 
becoming  extremely  onerous,  the  Legisla- 
ture has,  by  different  Acts  of  Parliament, 
entitled  them  to  certain  fees  and  dues, 
amongat  which  the  above  is  included. 
Dalton's  Office  of  Sheriff. 

FOUHD  BREACH.  Is  the  act  of  break- 
ing into  a  pound  or  inclosure  in  which 
things  distrained  are  placed  under  the  pro- 
tection of  law ;  and  it  is  ffenoe  in  the 
eye  of  the  law  even  where  the  distress 
has  been  taken  without  just  cause;  for 
when  once  impounded,  the  gopds  imme- 
diately are  in  legal  custody.  The  punish- 
ment for  such  onence  vanes  according  to 
the  nature  of  the  thing  distrained ;  but  in 
case  of  distress  damage  feasant,  it  is,  by 
6  &  7  Vict.  c.  30,  fixed  at  a  penalty  not 
exceeding  £5,  and  the  payment  of  all 
expenses.    Co.  Litt.  47. 

POUBPSESTUBE  (from  the  Fr.  jfourpriSy 
an  inclosure).  The  wrongful  inclosing 
another  man's  property,  or  the  encroach- 
ing or  taking  to  one's  self  that  which 
ought  to  be  in  common.  It  is  perhaps 
more  commonly  applied  to  an  encroach- 
ment upon  the  property  of  the  Crown, 
either  upon  its  aemesne  lands,  or  in  the 
highwavs,  rivers,  liarbours,  or  streets. 
2  Co.  Inst.  38,  271. 

POUBYETAHGE:    See   title    Pbe-ehf- 

TION. 

POWEB.  A  power  is  an  authority 
which  one  person  gives  to  another,  autho- 


POWEB— oonftnuecl. 

rizing  him  to  act  for  him,  and  in  his 
stead.  Powera  by  tite  Common  Law  were 
divided  into  two  sorts,  naked  powera  or 
bare  authorities,  and  powera  coupled  with 
an  interest.  Thus,  when  a  man  devises 
that  his  executors  shall  sell  his  land,  this 
power  is  a  naked  one,  that  is,  the  power 
which  the  testator  so  gives  to  his  executora 
to  sell  his  land  is  simply  a  power,  and 
does  not  vest  any  interest  in  the  land  in 
the  executora;  wnereas,  if  a  man  devises 
lands  to  his  executora  to  be  sold,  this  is  a 
power  coupled  with  an  interest.  The  word 
"  power "  retains  the  same  meaning  when 
coupled  with  other  words ;  thus,  a  power 
of  attorney,  or  letter  of  attorney,  signifies 
an  authority  which  one  man  gives  to  an- 
other to  act  for  him ;  and  these  powera  aro 
perhaps  of  the  most  frequent  occurrence, 
being  resorted  to  whenever  circumstances 
are  likely  to  occur  to  prevent  a  party  doing 
tlse  act  desired  to  be  done  himself;  as,  for 
instance,  if  it  were  necessary  that  a  person 
should  sign  a  deed  next  week,  but  which 
he  could  not  do,  being  obliged  to  set  out 
upon  a  voyage  to  a  foreign  coiintry  before 
that  time,  in  this  case  he  might  authorize 
some  other  person  to  do  it  for  him,  and 
the  instrument  by  which  he  would  confer 
that  authority  would  be  a  power  of  at- 
torney.   (^See  that  title.)    4  Cruise,  145. 

Powera  are  otherwise  arranged  in  the 
following  threefold  division,  namely : — 

I.  Powera  simply  collateral. 

II.  Powera  not  simply  collateral,    but 
being  either 

*    (1.)  Appendant    or  annexed    to   an 
estate,  or 
(2.)  In  gross,  not  being  incident  to 
any  estate. 

A  power  simply  collateral  is  one  which 
is  not,  and  has  never  been,  annexed  to  an 
estate ;  all  other  powera  are  either  so  an- 
nexed, or  having  once  been  so  have  become 
disannexed,  in  which  latter  case  they  are 
said  to  be  powera  in  gross.  Where  the 
donee  of  a  power  to  appoint  lands  is  also 
the  fee  simple  owner  of  the  lands,  he  may 
convey  the  lands  for  any  estate,  either  in 
exercise  of  his  power,  or  in  virtue  of  his 
estate;  but  having  done  so  in  either  of 
these  two  ways,  he  cannot  afterwards  make 
any  conveyance  in  the  other  way,  which 
would  be  in  derogation  of  his  first  con- 
veyance, which  for  tiiat  reason  is  sflid  to 
have  either  suspended  or  extinguished  his 
power,  according  to  the  quantity  of  the 
estate  which  ho  has  already  created. 
See  also  title  ArpoiKTMBNT. 

POWEB  OF  APPOnmCEirr .-  See  titlo 
Conveyances. 

POWEB  OF  ATTOBHEY  :  See  tiUe  At- 
TOBNisy,  Power  or. 
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POWKB  07  TEE  COUHTT:   See  title 

P0fi8B  GOMITATUB. 

POTRIHOB*  LAW.  An  Act  of  Parlia- 
ment made  in  Ireland  in  the  reign  of 
Henry  YIL,  by  which  it  was  enacted  that 
all  statutes  made  in  England  before  that 
time  should  be  in  force  in  Ireland.  It  was 
BO  called  because  Sir  Edward  Foynings  was 
lord-lieutenant  tiiere  at  the  time  it  was 
made.    12  Rep.  190. 

FSACIICS  00T7KT,  QUEEH^  BSVCH. 

Is  a  Court  attached  to  the  Court  of 
Queen's  Bench,  and  presided  over  by  one 
of  the  judges  of  that  Court,  in  which 
points  of  practice  and  pleading  are  dis- 
cussed and  decided.  After  the  appoint* 
ment  of  an  additional  judge  to  the  Court 
of  King's  Bench,  under  the  authority  of  II 
Geo.  4  &  1  WUl.  4,  c.  70,  s.  11,  which  took 
place  in  Michac^lmas  Term,  1830,  Lord  Ten- 
terden,  then  being  the  Lord  Chief  Justice, 
informed  the  Bar  that  in  addition  to  the 
powers  already  exercised  by  one  judge 
sitting  apart  from  the  others  in  the  Bail 
Court  (or  Court  in  which  the  sufficiency  of 
particM  as  bail,  and  other  minor  matters, 
are  ascertained),  all  matters  of  practice 
would  for  the  future  be  determined  there. 
Since  then  it  has  become  usual  to  move 
in  this  Court,  in  certain  cases,  for  new 
trials;  and  in  ordinary  oases  for  writs 
of  fnandamui  and  of  prohibition,  in  addi- 
tion to  meie  points  of  practice.  If  any 
doubt  arises  in  the  mind  of  the  presiding 

1'udge  as  to  any  question  brought  before 
lim,  he  refers  the  party  to  the  full  Court, 
before  which  indeed  cause,  on  rules  niii, 
is  generally  slievm  ;  but  the  decision  of  the 
single  judge  is  of  itself  conclusive.  The  four 
puisne  judges  by  turns  preside  for  the  space 
of  a  term.  This  Couii,  though  frequently 
and  properly  termed  the  ^Practice  Court 
of  the  Queen's  Bench,"  is  now  generally 
called,  from  its  origin,  the  Bail  Court. 
See  title  Bail  Coubt. 


An  original  writ  in  the 
alternative,  commanding  the  defendaut  to 
do  the  thing  required,  or  to  shew  his 
reason  for  not  doing  it.  This  writ  was 
used  when  something  certain  was  de- 
manded by  the  plaintiff,  which  it  was  in- 
cumbent on  the  defendant  himself  to  per- 
form ;  as  to  restore  the  possession  of  land, 
to  pay  a  certain  liquidated  debt,  to  per- 
form a  specific  covenant,  and  the  like. 
The  word  wrmcipe  is  now  commouly  used 
for  a  sort  or  abstract  of  a  writ  of  summons, 
or  capiat,  which  is  made  out  on  a  slip  oft 
paper  and  delivered  to  the  signer  of  the 
writs  at  the  time  of  issuing  them;  and 
from  which  abstract  or  memorandum  that 
officer  makes  his  entry  in  the  book  kept 
for  that  purpose. 

See  also  following  titles. 


PXJBOIPS  Hr  OAPITE.  When  one  of 
the  king's  immediate  tenants  in  eapite  waa 
deforced,  his  writ  of  riglit  was  called  a  writ 
otpraeipe  in  eapite, 

PBJUnPE  auOB  SEDBAT.  A  writ  of 
great  diversity,  extending  as  well  to  writs 
of  right  as  to  writs  of  enfary.  It  was  some- 
times called  a  writ  of  right  close,  when 
issuing  out  of  Chancery  close ;  sometimes 
a  writ  of  right  patent,  when  issuing  out  of 
Chancery  patent,  or  open.  (Fitz.  Nat 
Brev.  0. 1. 

FBJKIPE,  TEHANT  TO  TEE :  See  title 
Tenant  to  the  Pilboipb,  and  also  title 

FiNB. 

PEaOIPUT     con  VEHTIOHHEL.       In 

French  Law,  under  the  rigime  en  com- 
munauU  (eee  that  title),  when  that  is  of 
the  conventional  kind,  if  the  survivor  of 
husband  and  wife  is  entitled  to  take  any 
portion  of  the  common  property  by  a  para- 
mount title  and  before  partition  tliereof, 
this  right  is  called  by  the  somewhat  bar- 
barous title  of  the  conventional  prxcipuif 
from  prxy  before,  and  capere^  to  take. 

PRXKUHIBE  (from  prxmoneo,  to  fnre^ 
warn,  &c.)  A  species  of  offence  affecting 
the  king  and  his  government,  though  not 
subject  to  capital  punishment.  When  any 
one  is  said  to  incur  a  prsBmunirey  it  sig- 
nifies that  he  incurs  the  penalty  of  being 
out  of  the  king's  protection,  and  of  having 
his  property  forfeited  to  the  kin^.  It  is  so 
called  from  the  words  of  the  writ  prepara- 
tory to  the  prosecution  thereof,  viz.,  ^*pr«- 
munire  facitis,"  t.e.,  cause  A.  B.  to  be  fore- 
warned that  he  appear,  &c.  This  writ  is 
itself  fri'queutly  callea  a  prtemunire.  8 
Inst.  110. 

There  was  also  a  celebrated  Statute 
of  Priemunire  (15  Ric  2,  a  5),  which  was 
enacted  to  check  the  exorbitant  power 
claimed  and  exercised  by  the  Pope  in 
England ;  whence  the  offence  of  prxmu- 
nire  was  the  particular  name  of  the  offence 
of  maintaining  the  papal  power  in  England 
as  an  »im>en'iii»  tn  imperio.  The  stotute 
enacts,  tnat  whoever  procures  at  Borne  or 
elsewhere  any  translations,  processes,  ex- 
communications, bulls,  instruments,  or 
other  things  which  touch  the  king,  against 
him,  his  crown  and  realm,  and  all  persons 
aiding  and  ossisttBg  therein,  shall  be  put 
out  of  the  king's  protection,  thtir  lands 
and  goods  forfeited  to  the  king's  use,  and 
tliey  shall  be  attached  by  their  bodies  to 
answer  to  the  king  and  his  council,  or  pro- 
cess of  prxmunire  /acia$  shall  he  made 
out  against  him,  as  in  any  other  case  of 
Proviaore, 

See  also  title  Pbovisobs. 
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PBATSB  OF  FBOCEEB.  A  prayer  or 
petition  with  which  a  bill  in  Equity  osed 
to  conolude,  to  the  effect  that  a  writ  of 
snbpcQna  might  iasue  against  the  defen- 
dant to  compel  him  to  answer  upon  oath 
all  the  matters  charged  against  him  in  the 
bill. 

See  title  SuBPODrA. 

PBEAMBLE   OF  k  STATUTE.       The 

introducing  clause  or  section  of  a  statate 
is  so  termed.  It  usually  recites  the  objects 
and  intentions  of  the  Legislature  in  paasing 
the  statute,  and  frequently  points  out  the 
evils  or  grievances  which  it  was  the  object 
of  the  Legislature  to  remedy.  Although 
the  preamble  is  penerally  a  key  to  &e 
construction,  yet  it  does  not  always  open 
or  disclose  all  the  parts  of  it;  as  some- 
times the  Legislature,  haying  a  particular 
mischief  in  view,  which  was  the  primary 
object  of  the  statute,  merely  state  this  in 
the  preamble,  and  then  go  on  in  the  body 
of  the  Act  to  provide  a  remedy  for  general 
mischiefs  of  the  same  kind,  but  of  different 
species,  neither  expressed  in  the  preamble, 
nor  perhaps  then  oontemplated  by  the 
framer  thereof  {Mann  v.  Cammdy  Loft. 
783).  A  reference  to  the  preamble  is  there- 
fore only  an  insufficient  guide  to  the  true 
interpretation  of  the  statute. 

PBE-AUDnOIOX.  The  precedence  of 
being  heard,  which  prevails  at  the  Bar 
according  to  the  rank  which  the  counsel 
respectively  hold.  In  the  Court  of  Ex- 
chequer there  are  two  barristers  appointed 
by  the  Lord  Chief  Baron,  called  the  post- 
man and  the  tub-man  (from  the  places  in 
which  they  sit),  who  take  precedence  in 
motiona 

PBXBEHB.  The  rents  and  profits  (jTrie- 
henda)  belonging  to  a  cathedral  church, 
or  the  endowment  in  land  or  money  given 
to  it  for  the  maintenance  of  the  dean, 
chapter,  and  spiritual  officers  connected 
therewith.  A  prebendary,  vulgsurly  called 
a  prebend,  is  one  of  this  ecclesiastical  body 
who  are  so  maintained.    Cowel. 


(|>r06efu2arttM) :  See  title 
Paebcnd. 

FBXCEDZHT  OOKDITIOir :  See  tiUe 
Conditions. 

FSE-EXFTIOVCprje^mp^ton).  The  pre- 
rogative of  purveyance,  or  pre-emption, 
was  a  rij;ht  enjoyed  by  the  Crown  of  buying 
up  provisions  and  other  necessaries  by  the 
intervention  of  the  king's  purveyors,  for 
the  use  of  his  royal  hou&ehold,  at  an  ap- 
praised valuation,  in  preference  to  all 
others,  and  even  without  consent  of  the 
owners;  and  also  of  forciblv  impressing 
the  carriages  and  horses  of  the  subject  to 
do  the  king's  business  on  the  public  roads, 


PBE-SMFIIOir-— oontmiMd. 

in  the  conveyance  of  timber,  baggage,  and 
the  like.  This  prerogative  of  the  Crown 
appears  to  have  oeen  made  the  occasion  of 
much  abuse  in  the  early  reigns,  as  one  of 
the  chief  constitutional  struggles  of  the 
period  was  the  restriction  and  regulation 
of  this  right 


TO.  To  bring  before,  to 
proMcute,  to  try,  to  proceed  with,  llius, 
preferring  an  indictment  signifies  pro- 
secuting or  trying  an  indictment 

FBlOir AHCT,  PLEA  OF,  A  plea  which 
a  woman  capitally  convicted  may  plead  in 
stay  of  execution ;  for  this,  though  it  is  no 
stay  of  judgment,  yet  operates  as  a  respite 
of  execution  until  she  is  delivered. 


.      Matter  previously  stated 

or  set  forth  is  frequently  so  termed.  In  a 
deed,  the  premises  comprise  all  that  portion 
which  precedes  the  hahendum,  i.  e.,  the 
date,  the  parties^  names  and  descriptions, 
the  recitals,  the  consideration  and  the 
receipt  thereof,  the  grant,  the  description 
of  the  things  granted,  and  the  exceptions 
(4  Cr.  Dig.  26).  So,  in  pleading,  the  word 
is  used,  in  its  logical  sense,  as  signifying 
foregoing  statements  or  previously-men- 
tioned facts.  Thus,  in  a  dcdartttion  in 
indebUtUue  astumpiit,  the  plainti^  after 
alleging  tliat  the  defendant  was  indebted 
to  him  m  a  given  simi  of  money,  proceeded 
to  state  that,  in  consideration  of  the  premises, 
the  defendant  promised  to  pay  him  the  same. 
So,  again,  in  a  declaration  for  the  diversion 
of  water  tiom  a  water-course,  the  plaintiff, 
after  stating  his  right  to  the  enjoyment 
of  the  water,  and  his  previous  user  of  the 
same,  and  setting  forth  the  fact  and  the 
nature  of  the  diversion,  then  proceeds  to 

Eoint  out  the  injurious  consequences  which 
ave  flowed  from  the  previously-stated 
fieuits,  in  the  following  manner :  *'  And  the 
plaintiff,  by  reason  of  the  premises,  hath 
been  deprived  of  the  use,  benefit,  and  ad- 
vantage of  the  water  of  the  said  water- 
course." 

The  common  use  of  the  word  ^^  premises^** 
as  in  the  phrase  **  eligible  premises,"  ia  an 
abusive  use  of  the  word,  derived  apparently 
from  the  frequency  with  which  the  word  is 
used  in  conveyances  and  leases  of  lauds 
and  houses. 

PBSBOOATIVE  (from  prssy  before  or 
above,  and  rogo,  to  ask  or  demand^.  By 
prerogative  is  meant  some  exclusive  pre- 
eminent power  or  right  Thus,  the  king's 
prerogative  is  usually  understood  to  be 
that  special  pre-eminence  which  the  king 
has  over  and  above  all  other  persons,  and 
out  of  the  ordinary  course  of  tne  Common 
Law,  in  right  of  his  regal  dignity.  Thus, 
the  power  of  making  war  or  peace,  of 
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USLSBOOATTVE—conlinued, 
making  treaties,  leagues,  and  alliances 
with  foreign  states  and  princes ;  of  ap- 
pointing ports  and  bayens,  or  such  places 
only  for  persons  and  merchandize  to  pass 
into  and  out  of  the  realm  as  he  in  his 
wisdom  sees  proper,  are  all  instances  of  the 
king's  prerogative.  The  greater  part  of 
early  constitutional  history  consists  in  the 
struggles  of  Parliament  to  restrain  the 
royal  prerogative  {see  title  Constitution, 
Growth  of).  And  at  the  present  day  the 
law  regarding  the  prerogative  exhibits  ex- 
actly the  reverse  peculiarity,  vlz^  that  the 
Crown  may  not  of  its  own  authority 
diminUh  its  prerogative,  although  with 
the  authority  of  parliament  it  may  do  so 
{Ex  parte  Eduljee  Byramjeet  5  Moo.  P.  G. 
C.  276).  And  generally  ihe  sovereign  may 
not  exercise  his  prerogative  in  contrariety 
to  the  Common  Law ;  and  although  he  may 
by  his  prerogative  establish  Courts  to  pro- 
ceed according  to  the  Common  Law,  he 
cannot  create  any  new  Court  to  administer 
any  other  law.  In  re  Natal  {Bishop), 
3  Moo.  P.  C.  C.  (N.S.)  115. 

FfiEBOOATIVE  OOTJET :  See  title  Coubts 

EOCLESIASTIGAL,  B.  5. 

FBEBOOATIVE  LAW.  That  nart  of 
the  Common  Law  of  England  wnich  is 
more  particularly  applicable  to  the  king. 
Com.  Dig.  tit.  "Ley .^  (A). 

FSE8CHIBE,  TO.    To  assert  a  right  or 
title  to  the  enjoyment  of  a  thing  on  the 
ground  of  having  hitherto  had  the  unin- 
terrupted and  immemorial  enjoyment  of  it. 
See  title  Pbescbiftion. 

FSSBCBIPTIOir  {pnetcriptio),  A  title 
which  a  person  acquires  to  incorporeal 
hereditaments  by  long  and  continued  pos- 
session. Every  species  of  prescription  by 
which  property  is  acquired  or  lost  is 
founded  on  this  presumption,  that  he  who 
has  had  a  quiet  and  uninterrupted  posses- 
sion of  anything  for  a  long  period  of  years 
is  supposed  to  have  a  just  right,  without 
which  he  could  not  have  been  suffered  to 
continue  in  the  enjoyment  of  it.  This 
mode  of  acquisition  was  well  known  in  the 
Roman  Law  by  the  name  of  ueucaptio, 
because  a  person  who  acquired  a  title  in 
this  manner  might  be  said  usu  rem  capere. 
Before  the  Act  of  2  &  3  Will.  4,  c.  71,  the 
possession  required  to  constitute  a  pre- 
scription must  have  existed  time  out  of 
mind,  or  beyond  the  memory  of  man,  as  it 
is  also  termed,  that  is,  before  the  reign  of 
Richard  I. ;  but  now,  the  period  of  posses- 
sion necessary  to  constitute  a  title  oy  pre- 
scription LB  in  many  cases  by  the  above  Act 
considerably  shortened. 

See  titles  Commons  ;  Eabemsnts  ;  Pro- 
fits 1  Pbekdbe. 


PBESElTTATIOir  (presenfateb).  The  act 
of  a  patron  or  proprietor  of  a  living  offer- 
ing or  presenting  a  clerk  to  the  ordinary. 
This  is  done  by  a  kind  of  letter  from  the 
patron  to  the  bishop  of  the  diocese. in 
which  the  benefice  is  situated,  requesting 
him  to  admit  to  the  church  the  person 
presented.    3  Cruise,  14. 

See  also  title  Nomination. 

FBESEKTATIVE  AD YOWBOir :  See  title 
Advowson. 


FBESEHTEE.  He  who  is  presented  to 
a  living  by  the  patron  thereof. 

PBESEHTMEHT.  This  word  has  vari- 
ous significations.  In  its  relation  to 
criminal  matters  it  signifies  the  notice 
taken  by  a  grand  jury  of  any  offence  from 
their  own  knowleage  or  observation,  with- 
out any  bill  of  indictment  laid  before  them 
at  the  suit  of  the  king ;  as  the  presentment 
of  a  nuisance,  a  libel  and  the  like ;  upon 
which  the  officer  of  the  Court  must  after- 
wards frame  an  indictment  before  the 
party  presented  can  be  put  to  answer  It. 
The  word,  as  used  in  reierence  to  admis- 
sions to  copyholds,  signifies  an  information 
made  by  the  homage  or  jury  of  a  Court 
Baron  to  the  lord,  by  way  of  instruction,  to 
give  the  lord  notice  of  the  surrender  and  of 
what  has  been  transacted  out  of  Court 
(5  Cruise,  502).  But  the  necessity  of  the 
latter  presentment  has  been  abolished  by 
4  &  5  Vict.  c.  35. 

See  title  Coftholds. 

FKE88,  LIBBBT7  OF.  Upon  the  art 
of  printing  becoming  general,  the  press 
Was  subjected  to  a  rigorous  censorship,  first 
on  the  part  of  tiie  Church,  and  latterly  on 
the  part  of  the  State.  Thus,  in  the  reign 
of  Elizabeth,  printing  was  interdicted,  save 
in  London,  Oxford,  and  Cambridge.  In 
the  reign  of  James  I.  the  first  newspaper 
was  attempted  to  be  printed,  but  that  king 
and  his  successor  endeavoured  to  silence 
the  same  by  means  of  the  Star  Chamber 
jurisdiction.  In  1641,  when  the  Star 
Chamber  was  abolished,  newspapers  pro- 
mised to  become  more  abundant,  especially 
as  the  mind  of  the  nation  was  at  that  time 
in  a  very  active  and  even  excited  state ; 
but  the  Long  Parliament  by  various  ordi- 
nances endeavoured  to  restrain  printing,  at 
least  on  the  part  of  the  Royalist  and  Pre- 
latical  party.  This  conduct  on  the  part  of 
the  Long  Parliament  was  the  occasion  of 
Milton's  treatise*  entitled  '*  Areopagitica,  A 
Speech  for  Liberty  of  Unlicensed  Print- 
ing." Upon  the  Restoration,  in  1660,  the 
Licensing  Act  (13  &  14  Car.  2,  c.  33)  was 
passed,  which  placed  printing  under  the 
control  of  the  Government,  and  in  particu- 
lar confined  the  trade  to  London,  York, 
Oxford,  and  Cambridge,  limiting  also  the 
number   of  master  printers  to   twenty; 
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PBE88,  UBSRTT  OT—iXintinited, 
moreover,  it  imposed  the  severest  and  most 
(JegTiiding  punidhineDtson  offenders  against 
thu  Act.  The  Licensing  Act  expired  in 
1G05,  after  various  periods  of  renewal,  and 
was  not  again  re-enacted,  it  having  been 
the  opinion  of  Scroggs,  G.J.,  and  of  the 
twelve  other  Common  I^w  judges,  that  the 
Common  liuw  was  sufficient  of  itself,  and 
without  any  statute  to  repress  the  publica- 
tion of  any  matter  without  the  king's 
licence,  and  tiie  liberal  opinions  which 
sprung  up  after  the  Revolution  of  1688, 
preferring  to  entrust  the  control  of  the 
press  to  the  ordinary  jurisdictions  at  Com- 
mon Law. 

From  this  date  newspapers  rapidly  in- 
creased, and  in  the  reign  of  Anne  began 
to  be  published  regularly,  and  some  even 
daily;    and    in   that   reign    they  bepian 
for  the  first  time  to  combine  political  dis- 
cussion with  matters  of  intelligence,  and 
were  subject  only  to  the  two  following 
restraints  :— 
(1.)  The  stamp   duty  on    newspapers, 
which  was  imposed  for  the  first 
time  in  1712;  and 
(2.)  The  law  of  libel. 
ThesQ  two  restraints  have  been  since 
gradually  removed  or  relaxed :  thus, — 

(1.)  The  tax  upon  newspapers,  which 
was  id.  in  the  reign  of  Anne,  was  reduced 
to  id.  in  1836,  and  was  repealed  altogether 
in  1855,  and  ultimately,  in  1861,  the  duty 
up(m  paper  also  was  repealed. 

(2.)  The  law  of  libel  was  at  first  ex- 
tremely severe,  any  reflection  upon  the 
(xovernment,  or  upon  ministers,  being  con- 
strued into  a  reflection  upon  the  king  him- 
self, and  therefore  as  a  seditious  libel. 
This  state  of  the  law  of  libel  was  rendered 
all  the  worse  by  reason  of  the  then  doctrine 
of  the  Common  Law,  that  the  jur^  could 
only  find  the  particular  fact  of  publication, 
and  not  a  general  verdict  of  libel  or  no 
libel,  that  matter  being  left  to  the  judges, 
who  (as  being  the  servants  of  the  Crown) 
were  naturally  suspected  of  being  disposed 
towards  the  Crown.    And  atthough  in  the 
Caae  of  ttie  Seven  Bithopt  (1687),  the  jury 
brought  in  a  general  verdict  of  no  libel, 
yet  that  precedent  was  insufficient  of  itself 
to  change  the  law,  more  especially  as  it 
was  given  in  bad  times.    It  was  left  to 
Mr.  Erskine.  in  the  Case  of  the  Dean  of  St. 
Aiaph  (1778),  to  advocate  the  right  of  the 
jury  in  actions  of  libel  to  fiud  a  general 
verdict,  and  to  Mr.  Fox,  in  his  Libel  Act, 
1792,  to  confer  that  right  upon  the  jury. 
By  a  later  Act  (6  &  7  Vict  c.  96),  it  was 
for  the  first  time  rendered  competent  to  a 
defendant  to  plead  in  defence  or  justifica- 
tion the  truth  of  the  matters  published,  and 
that  the  same  were  so  published  for  the 
public  good. 


PRESVlCPTIOir     {preiumflio).      That 
which  is   presumed   or  believed  in   the 
absence  of  any  direct  evidence  to  the  con- 
trary.   A  presumption,  or  that  which  is 
presumed,  has  been  denominated  a  violent, 
a  probable,  or  a  light  presumption,  accord- 
ing to  the  amount  of  weight  which  attaches 
to  it    Thus,  if  a  landlonl  sues  for  rent  due 
at  Michaelmas,  1754,  and  the  tenant  can- 
not prove  the  payment,  but  produces  an 
acquittance  for  rent  due  at  a  subsequent 
time,  in  full  of  all  demands,  this  is  a 
violent    or    strong    presumption   of    his 
having  paid  the  former  rent,  and  is  equi- 
valent to  full  proof.    Again,  if  in  a  suit  for 
rent  due  in  1754,  the  tenant  proves  the 
payment  of  his  rent  due  in  1755,  this  is  a 
probable  presumption  that  the  rent  of  1754 
was  paid  also.    Again,  such  presumptions 
as  are  drawn  from  inadequate  grounds  are 
termed  light  or  rash  presumptions.    Pre- 
sumptions are  also  commonly  divided  into 
(1.)    FrsBSumptions  JurU  et  de  jwre^  and 
(2.)  Frtesumptions  jttrt«  tafUum^  the  former 
class  being  considered  irrebuttable,  and  the 
latter  rebuttable,  by  contrary  evidence. 
Bee  also  title  Evidekob. 

FBET,  in  French  Law  is  a  loan,  and 
may  be  either  (a.)  Pret  a  ueage,  correspond- 
ing to  the  commodatum  of  Koman  Law  (see  * 
that  title),  or  (6.)  PrH  de  coneummationf 
corresponding  to  the  mutuum  of  Roman 
Law  (see  that  title). 

FBICXnrO  FOB  8HEBIFF8  used  to  be 
the  method  of  electing  the  sheriffs  of  the 
different  counties  of  England.    Originally 
the  sheriffs  were  chosen  by  the  people  in 
their  folkmote  or  county  court ;  but  these 
popular  elections  growing  tumultuous,  and 
the  Crown  also  seeking  to  augment  its 
influence  in  Parliament,  they  were  put  an 
end  to  by  9  Edw.  2,  stat.  2,  and  it  was 
enacted  that   the  sheriffs  should  be  as- 
signed   by    the    Chancellor,    Treasurer, 
Barons  of  the  Exchequer,  and  by  the  jus- 
tices, and  in  the  absence  of  the  Chancellor, 
by  the  others,  without  him  ;  and  since  the 
time  of  Henry  VI.  it  became  the  custom 
for  these,  or  some  of  these,  distinguishe<l 
and  learned  persons,  to  meet  in  the  Ex- 
chequer Chamber  on  the  morrow  of  All 
Souls  yearly    (which    day    was    latterly 
altered  to  the    morrow  of  St  Martin  by 
the  Act  for  abbreviating  Michaelmas  Term 
(24  Geo.  2,  c.  48,  s.  12),  and  then  and  there 
to  propose  three  persons  to  the  king  (or 
queen),  who  afterwards  appointed  one  of 
them  to  be  the  sheriff,  and  this  was  dune 
by  marking  each  name  with  the  prick  of 
a  pin,  and  for  thut  reason  this  particular 
election  was  generally  termed  pricking  for 
sheriffs. 

PBUAOS.      A  small  payment  made  to 


288 


A  NEW  LAW  DIOTIONABT. 


PBIXAGS— «onh*nti0(2. 

the  master  of  a  vessel  for  his  personal  oare 
and  trouble,  which  he  is  to  receive  in  addi- 
tion to  his  wages  or  salary,  to  his  own  use, 
unless  he  has  otherwise  ag^reed  with  his 
employers.  This  payment  is  that  intended 
in  the  phrase  "  with  primage  and  average 
aoonstomed."  It  appears  to  be  of  very 
ancient  date;  and  m  the  old  books  is 
sometimes  called  '*  hat  money,"  and  also 
*^la  contribuiion  dei  ehausaesjou  pot  de  vin 
du  maitre**  Abbot  on  Shipping  by  Shee, 
404;  Mande  k  Poll.  Meroh.  Ship.  88. 
Ka/s  Law  of  Shipmasters. 

PBIXATE  OF  ALL  XlTOLAin).      An 

ecclesiastical  title  belonging  to  the  Arch- 
bishop of  Oanterbury,  who  is  styled 
"Primate  of  all  England  and  Metio- 
poUtan."  Anciently,  indeed,  he  had 
primaiy  jurisdiction,  not  only  over  all 
England,  but  in  Ireland  too ;  and  it  was 
from  him  that  the  Irish  bishops  received 
consecration;  for  Ireland  had  no  other 
archbishop  till  the  year  1152,  and  the 
Archbishop  of  Canterbury  was  then  de- 
nominated ''Orhis  Britanniei  Pofaifex," 
But  for  a  long  period,  up  to  a  recent  date, 
Ireland  had  four  arohbisnops,  one  for  each 
of  the  four  provinces  of  Armagh,  Dublin, 
Cashel,  and  Tuam,  all  of  whom  were  dis- 
tinguished by  the  title  of  primate ;  but  by 
the  recent  stats,  of  3  &  4  Will.  4,  c.  87,  and 
4  &  5  Will.  4,  c  90,  the  number  was 
diminished  to  two,  the  two  others  being 
reduced  to  the  rank  of  bishops.  And  by  a 
still  more  recent  Act  (32  &  33  Vict.  c.  42), 
the  entire  English  hierarchy  in  Ireland 
has  been  abolished.  The  .Ajchbishop  of 
York  is  sometimes  styled  Primate  of 
England.  See  Bums'  EocL  Law,  by 
Phmimore. 

FBDCXB  FIME.  On  the  levying  of  a 
fine  when  the  writ  of  covenant  was  sued 
out,  there  was  due  to  the  king  by  ancient 
prerc«;ative  a  sum  of  money  called  primer 
fine,  being  a  noble  for  every  five  marks  of 
land  sued  for.  It  was  so  called  because 
there  was  another  fine  payable  afterwards, 
which  was  termed  the  post  fine. 
See  also  title  Fine. 


SEISni  (j^matetHnd),  During 
the  feudal  tenures,  when  an^  of  the  king's 
tenants  in  capUe  died  seised  of  lands 
or  tenements,  the  Crown  was  entitled  to 
receive  of  the  heir,  if  he  were  of  full  age,  a 
sum  of  money  amounting  to  one  whole 
year's  profits  of  the  lands,  which  was 
termed  primer  aeieinj  t'.e.,  first  possession. 
1  Omise,  31 ;  2  Inst.  134. 

PBDCOOEHITinEtS.  The  right  of  the 
eldest  son  to  inherit  his  ancestor's  estates 
to  the  exclusion  of  the  younger  sons ;  or, 
as  the  canon  of  descent  lias  it,  **  that  where 


FBDCMXHITUBZ— oonH'ntied. 

there  are  two  or  more  males,  in  equal 
degree,  the  oldest  only  shall  inherit*' 
(Litt.  sec.  5).  I'he  law  of  primogeniture 
became  generally  established  in  England 
in  the  reign  of  Henry  III.,  in  which  reig^ 
also  the  lineal  descent  of  the  Crown  to  the 
infant  issue  of  an  elder  brother  in  prefer- 
ence to  a  younger  brother  of  full  a^  was 
established.  The  county  of  Kent  is  still 
an  exception,  theoretically  at  least,  to  the 
law  of  primogmiture. 
See  title  jDesoents. 

PSIVOIPAL     AHB     A0CE880BT.      A 

criminal  oifender  is  either  a  principal  or  an 
accessory ;  a  principal  is  eitner  the  actor, 
t.^.,  the  actual  perpetrator  of  the  crime, 
or  else  is  present,  aiding  and  abetting  the 
ikct  to  be  done ;  an  accessory  is  he  who  is 
not  the  chief  actor  in  the  offence,  nor  yet 
present  at  its  performance,  but  is  some- 
way concerned  therein,  either  before  or 
after  the  fiftct  committed.  An  accessory 
before  the  fact  is  he  who,  being  absent  at 
the  time  of  the  commission  of  a  felony, 
procures,  counsels,  or  commands  the  princi- 
pal felon  to  commit  it ;  as  if  several  plan 
a  theft,  which  one  is  to  execute ;  or  if  a 
person  incites  a  servant  to  embezzle  the 
goods  of  his  master.  An  accessory  after 
uie  fact  is  one  who,  knowing  a  felimy  to 
have  been  committed,  receives,  harbours, 
relieves,  comforts,  or  assists  the  principal 
or  accessory  before  the  fact  with  a  view  to 
his  escape.    1  Hale,  613,  618. 

See  also  titles  AoOEssoaiss;  Aidebs 
AND  Abkttobs. 

FBIVGIPAL  AHB  AOBHT.  The  English 
Law  adopts  the  maxim,  that  what  a  man 
does  through  another  person  he  does  for 
himself  (^t  facit  per  alium  facii  per  se), 
and  as  a  rule  (but  subject  to  a  few  ex- 
ceptions, chiefiy  statutory)  what  a  man 
may  do  by  himself  he  may  also  do  by 
another  acting  for  him ;  but  the  converse 
does  not  hold,  that  what  he  cannot  do  for 
himself,  he  cannot  do  for  another,  for  in- 
£uits  and  married  women,  although  they 
cannot  bind  themselves,  may  be  agents  so 
as  to  bind  the  principal  who  employs  them. 

Agents  are  either  general  or  special; 
but  in  either  case  the  authority  of  the  agent 
is  confined  by  his  instructions^  whether  par- 
ticular or  general,  and  the  same  rules  of 
law  apply  to  both. 

These  rules  are  principally  the  follow- 
ing:— 

(1.)  Where  an  agent  contracts  within 
the  scope  of  his  authority  he  binds  his 

Erincipal ;  and  if  without  that  scope,  then 
e  does  not  l»nd  the  latter ; 
(2.)  Where  an  agent  contracts  (uprinot- 
pal  he  is  personally  liable ; 

(3.)  But  in  case  (2),  if  the  principal  is 
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knotcn  at  the  time  of  the  contract  to  the 
other  contracting  party,  who  chooses  there 
and  then  to  cUbit  the  principal,  the  agent 
is  not  liable ;  and,  on  the  other  hand,  if 
witli  the  like  knowledge  he  there  and 
then  debiU  the  agent,  the  principcd  is  not 
liable ; 

(4.)  But  if  the  principal  is  unlcnown  at 
the  time  of  the  contract  to  the  other  con- 
tracting pirty,  then,  whether  the  agent 
represent  himaelf  or  not  as  principal,  the 
other  contracting  party  may,  upon  dis- 
oovering  the  principal,  debit  at  his  election 
either  the  princi(»l  or  the  agent ; 

(5.)  Where,  however,  the  principal  is  at 
fault  in  permitting  his  agent  to  act  as 
apparent  principal,  and  thereby  the  other 
contracting  party  is  iniuced  to  contract 
with  him,  the  true  principal,  if  he  should 
afterwards  intervene,  will  take  subject  to 
all  rights  or  equities,  e^.,  by  way  of  set- 
off, which  the  third  party  had  against  the 
apparent  principal  (Oeorge  v.  Gagett, 
7T.  R.859); 

(6.)  Where  a  person  having  no  authority 
as  an  agent  represents  himself  as  agent, 
and  in  that  self-assumed  capacity  enters 
into  a  contrtict,  the  other  contracting 
party  cannot  charge  tho  pretended  prinei- 

Eal  either  upon  the  contract  or  at  all ;  but 
6  may  charge  the  assuming  agent,  not 
indeed,  upon  the  express  contra(;t,  but 
upon  an  implied  contract  or  warranty  that 
he  had  authority  to  make  the  contract,  and 
in  that  way  he  will  make  such  agent  liable 
for  damages  (CoUen  v.  Wright) ;  and 

(7.)  An  Agent  who  contracts  in  writing 
should  describe  himself  both  in  the  body 
of  tlie  instrument  and  in  his  signature  to 
it,  as  agent  merely  for  his  principal,  naming 
the  latter  in  both  places,  otherwise  lie  mny 
(in  case  of  any  ambiguity  in  tho  instru- 
ment) be  held  personally  I  iable  (  Uumfrey  v. 
Dale,  7  El.  &  Bl.  266;  El.  Bl.  &  El.  1004) ; 
and  he  will  certainly  be  personally  liable 
in  sucli  a  case  if  he  names  a  fictitious 
principal. 

Agency  is  determined  by  death  of  either 
principal  or  agent;  nor  does  the  English 
Law  admit  of  that  equitable  extension  of 
the  Roman  Law,  whereby  a  stranger  cjn- 
tracting  with  the  agent  in  ignorance  of 
the  prmcipaFs  death  was  protected,  and 
might  recover.  Smout  v.  Jubery,  10  M.  &. 
W.  1 ;  Blades  v.  Free,  9  B.  &  C.  157. 

PBIKCIPAL  AHD  SUBETT:  See  title 
Surety. 

FSI80K8 :  See  titles  Escape  ;  Rbboub. 
'  PRIVATE  Acrr  or  PABUAKSHT.    is 

an  Act  affecting  particular  persons,  bs 
distinguished  from  a  public  Act,  which 
concerns  the  whole  nation.    The  statutes 


PRIVATE  ACT  07  PARLIA]CSHT--0on/. 
of  the  realm  are  generally  divided  into 
public  and  private.    The  former  being  an 
universal  rule  that  regards  tho  community 
at  large,  and  of  which  the  Courts  of  Law 
are  bound  of  themselves  judicially  to  take 
notice ;  the  latter  being  rather  exceptions 
than  rules,  operating  only  upon  particular 
persons  and  private  concerns,  and  of  these 
the  judges  need  only  take  notice  when  ex* 
presaly  pleaded.  Thus  the  statute  13  Eliz. 
c.   10,  which    prevents    the   master   and 
fellows  of  any    college,   the   dean    and 
chapter  of  a  cathedral,  or  any  other  perstiu 
having  a  spiritual   living,  from  making 
leases  for  longer  terms   Sian  twenty-one 
years  or  three  livt^s,  is  a  public  Act,  it 
being  a  rule  prescribed  to  spiritual  persons 
in  general;    but   an  Act  to  enable  the 
Bishop  of  Chn^ter  to  make  a  leise to  A. B 
for  sixty  years,  which  is  otherwise  beyond 
a  bishop's  power,  concerns  only  the  parties, 
and  is,  therefore,  a  private  Act.    4  Rep. 
13  a. ;  Ibid.  76  a. 
See  also  next  title. 

PRIVATE  BILLS.  All  parliamentary 
bills  which  have  for  their  object  some 
particular  or  private  interest  are  so  termed, 
as  distinguished  from  such  as  are  for  the 
benefit  of  tho  whole  community,  and  which 
are  thence  termed  public  bills.  Tiie  mode 
in  which  Parliament  proceeds  in  the  pass- 
ing of  Dublic  and  private  bills  well  illus- 
trates their  dibtinctive  characters.  In  pass- 
ing public  bills.  Parliament  nets  strictly 
in  its  legislative  capacity ;  it  originates  tlio 
measured  which  appear  for  tho  public  good ; 
it  conducts  inquiries,  when  necL^ssary,  for 
its  own  information,  and  enacts  laws  ac- 
cording to  \U  own  wisdom  and  judgment. 
The  forms  in  \%hich  its  deliberations  are 
conducted  are  established  for  its  own  con- 
venience; and  all  its  proceedings  are 
independent  of  individual  parties,  who 
may  petition  indeed,  and  are  sometimes 
heard  by  counsel ;  but  who  have  no  direct 
participation  in  the  conduct  of  the  business, 
nor  immediate  influence  upon  the  judg- 
ment of  Parliament.  In  passing  private 
bills,  the  Parliament  still  exercises  its 
legislative  functions,  but  its  proceedings 
partake  also  of  a  judicid  character.  The 
persons  whose  private  interests  are  to  bo 
promoted  appear  as  suitors;  while  thoso 
who  apprehend  injury  are  admitted  as 
adverse  jiarties  in  the  suit  All  the  formali- 
ties of  a  Court  of  justice  are  maintained; 
various  conditions  are  required  to  be  ob- 
served, and  their  observance  to  bo  strictly 
proved ;  and  if  the  parties  do  not  sustain 
the  bill  in  its  progress  by  following  every 
regulation  and  form  prescribed,  it  ;is  not 
forwarded  by  tho  House  in  which  it  is 
pending ;  and  if  they  abandon  it,  and  no 
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other  parties  undertake  its  sapport,  the 
bill  is  lost,  however  sensible  the  House 
may  be  of  its  value.  The  analogy  which 
all  these  circumstances  bear  to  the  pro- 
cecdinors  of  a  Court  of  justioo  is  further 
supported  by  the  payment  of  fees,  which  is 
rt-quired  of  every  piirty  supporting  or 
opposing  a  private  bill,  or  desiring  or  op- 
po.sing  any  particular  provisions.  May's 
Pari.  Pract  626. 

PRIVATE   CHAPELS:     See  title  Pro- 

FRIETART  CuAPELS. 

PBIVATE  WAT :    See  title  Wat  and 
title  Easement. 

PBIVIES  (from  the  Fr.  pr/r<?,  familiar, 
intimate,  &c.).  Persons  fxjtween  whom 
some  connection  exists},  arising  from  some 
mutual  contract  entered  into  with  each 
other :  as  between  donor  and  donee,  lessor 
and  lessee;  or  else  it  signifies  persons 
related  by  blood,  as  ancestor  and  heir,  &c. 
And  this  connection  which  so  arises  or 
exists  between  persons  is  termed  privity. 
The  word  •*  privy  "  is  used  with  various  ad- 
juncts, in  order  to  express  the  nature  of 
the  privity  or  connection  which  exists 
between  persons.  Thus,  persons  related 
by  blood,  as  ancestor  and  heir  for  instance, 
are  denominated  privies  in  blood;  those 
related  to  a  party  oy  mere  right  of  repre- 
sentation, as  executors  or  administrators 
of  a  deceased  person,  are  denominated 
privies  in  representation,  or  in  right ;  those 
connected  with  each  other  in  respect  of 
estate,  as  lessors  and  lessees,  donors  and 
donees,  &c.,  are  denominated  privies  in 
estate.  Bo  also  those  who  are  in  any  way 
related  to  the  parties  who  levy  a  fine  and 
claim  under  them,  either  by  right  of  blood 
or  otherwise,  are  denominated  privies  to  a 
*  fine;  and  tlie  connection  or  relationship 
which  in  all  such  cases  arises  or  exists 
between  the  parties  is  termed  privity ;  so 
that  between  lessors  and  lessees,  who  are 
termed  privies  in  estate,  there  also  exists 
privity  of  estate.  5  Cruise,  158;  Le$  Terme$ 
ae  la  Ley, 

PBIVILEOE  (^privilegium).  Sometimes 
used  in  law  for  a  place  which  has  some 
special  immunity ;  and  sometimes  for  an 
exemption  from  the  rigour  of  the  Common 
Law.  It  is  either  real  or  personal.  A  real 
privilege  is  that  which  is  granted  to  a 
place,  a  personal  privilege  that  which  is 
granted  to  a  person.  An  instance  of  the 
former  kind  is  the  power  granted  to  the 
universities  to  have  Courts  of  their  own  ; 
an  instance  of  the  latter  kind  is  the 
exemption  of  certain  persons  from  being 
obliged  to  serve  in  certain  offices,  or  to 
perform  certain  duties.  Kitchen ;  Cowel. 
See  also  title  Pabliamemt. 


PBiyiLE0ED  COMJlUJIljQAnOV.     h 

actions  for  libel  or  slander,  one  of  the  m^ 
common  defences  is  that  of  privilogi*.  <ir 
that  tiae  words  spoken  or  written  were  i 
privileged  communication.  The  chid 
grounds  of  privilege  are  the  following  :— 

(1.)  That  the  defendant  was  the  masi-T 
of  the  plaintiff,  and  spoke  the  woid»  w< 
him  while  that  relation  was  contiDuii.f 
{Sotnerville  v.  Hawkint,  10  C.  B.  583); 

(2.)  That  the  defendant  spoke  or  wnik 
the  words  as  part  of  a  eharcuUer  whieli  br 
was  requested  to  give  of  the  plain  tic 
{Fountain  v.  Boodle,  3  Q.  B.  11) ; 

(3.)  That  the  worils  were  a  fair  com- 
ment upon  an  author  or  speaker  ( IIoah} 
V.  Walter,  L.  R.  4  Q.  B.  73) ;  an  I 

(4.)  That  the  defendant  had  a  pecu- 
niary interest  (direct  or  indirect)  in  tb» 
business  with  reference  to  which  the  wonl.^ 
were  spoken,  Coxhead  v.  Richards,  2  C. 
B.  509. 

PBIYILS0E2)   DEBTS.        Those   AA^ 
which  an  executor  may  pay  in  preferemi 
to  others;   sucli  as  the  funeral  expcu^L-s 
servants'  wages,  expenses  of  medical  at- 
tendance incurred  during  the  illnesn  of  th-* 
deceased,  &c.      Also,  in  bankruptcy  pn>- 
ccedings  under  the  Bankruptcy  Act,  18t?«. 
the  following  classes  of  debts  are  privi- 
leged,   t.e.,    entitled  to  priority   of  pay- 
ment ; — 
(1.)  Parochial,  and  other  local  rates ; 
(2.)  Assessed  taxes ; 
(3.)  Land  tax ; 

(4.)  Propertv  or  income  tax  up  to  the 
5Ui  of  April  preceding.  In  earh 
of  these  cases  to  the  extent  uf 
one  year's  arrears  only  : 
(5.)  Wages  or  salaries  of  clcrka  or  ser- 
vants, not  exceeding  four  months* 
arrears  or  £50 ;  and 
(6.)  Wages  of  labourers  and  workmen, 
not  exoeeding  two  months'  ar- 
rears. 

PBIYITT  OF  OOHTSACT.  That  con- 
nection or  relationship  which  exists  be- 
tween two  or  more  contracting  piirlios  is  :k> 
termed.  It  is  essential  to  the  maintenance 
of  an  action  on  any  contract  that  there 
should  subsist  a  privity  between  tlte 
plaintiff  and  the  dcdfeudant  in  respect  of 
the  matter  sued  on;  and  the  absence  of 
such  privity  is  fatal  to  the  action  (^Baron 
V.  f  tMband,  4  B.  &  Ad.  611).  But  in  some 
cases,  where  an  action  of  contract  will  not 
lie  for  want  of  privity,  an  action  of  tort 
(in  which  privity  is  not  an  essential)  will 
properly  lie.  Gerhard  v.  Bates,  2  £1.  &  Bl. 
476. 

See  title  Contracts. 


Is  booty  seized  on  land  or 
captured  at  sea  in  times  of  war.      The 
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English  Court  of  Admiraltj  has  alwnys 
had  jurisdiction  in  the  matter  of  naval 
captures ;  but  until  the  stai  3  &  4  Vict.  c. 
65,  s.  22,  it  had  no  jurisdiction  in  the 
matter  of  land  seizures,  or  bootj.  Banda 
and  Kirwfie  Booty  Ccue,  Law  Rep,  1  A«  & 
E.  109. 

Prize  tribunals  are  a  species  of  interna- 
tional tribunals,  their  sentences  being  con- 
clusire  evidence  upon  every  matter  within 
their  respective  jurisdictions  {BoUon  v. 
Gladstone,  5  East,  155) ;  but  nothing  that 
rests  on  mere  inference  from  these  sen- 
tences is  conclusive  in  the  same  manner 
{Fuher  V.  OgU,  1  Camp.  418).  The  con- 
clusive effect  of  these  sentences  appears  to 
arise  from  the  fact  that  they  are  not  given 
in  any  litio:ation  inter  partes  (the  foreign 
state  having  no  locus  standi  in  the  Courts) 
nor  yet  ex  parte ;  but  the  sovereign  state 
itself  in  which  the  Court  is  sitting  is  by 
means  of  its  Court  making  an  inquiry  for 
itself,  and  adjudicating  for  itself  only,  and 
the  sovereign  state  is  answerable  to  the 
injured  party  (if  any),  who  will  either 
claim  or  reoriminate  through  his  own 
government 

PSOBATE  iprdbatio).  The  copy  of  a 
will  or  testament  made  out  in  parchment 
under  the  seal  formerly  of  the  ordinary, 
and  now  of  the  Court  of  Probate,  and 
usually  delivered  to  the  executor  or  ad- 
ministrator of  the  deceased,  together  with 
a  certificate  of  the  will's  having  been 
proved,  is  commonly  called  the  probate. 
It  is  sometimes  used  for  the  act  of  proving 
a  will.  The  meaning  of  proving  a  will 
may  be  thus  explained.  An  executor, 
before  he  is  permitted  to  take  a  probate  of 
the  will,  is  obliged  to  swear,  formerly 
before  the  ordinary  or  his  surrogate,  and 
now  before  a  registrar  of  the  Court  of 
Probate,  that  the  writing  contains  the  true 
last  will  and  testament  of  the  deceased  as 
far  as  he  knows  or  believes,  and  that  he 
will  truly  perform  the  same  by  paying 
first  the  tesfator's  debts,  and  then  the 
legacies  therein  contained,  as  far  as  the 
goods,  chattels,  and  credits  of  the  deceased 
will  thereto  extend,  and  the  law  charge 
him ;  and  that  he  will  make  a  true  and 
perfect  inventory  of  all  the  goods,  chattels, 
and  credits,  and  exhibit  the  same  into  the 
registry  of  the  Court  at  the  time  assigned 
by  the  Court,  and  render  a  just  account 
thereof  when  lawfully  required ;  and  this 
is  termed  proving  a  wilL  Toller's  Exe. 
58. 

See  also  title  Pbovino  a  Will. 

PBOCZDSnX).  A  writ  by  which  a 
cause  which  has  been  removeid  from  au 
inferior  to  a  superior  Court  by  certiorari  or 
otherwise,  is  sent  down  again  to  the  same 


TBJOCEDUSmO— continued. 
Court  to  be  proceeded  with  there,  after  it 
has  appeared  that  the  defendant  had  not 
good  cause  for  removing  it.    (Dowel;  Les 
Termes  de  la  Ley, 

FB00EDT7BB.  This  word  is  commonly 
opposed  to  the  sum  of  legal  principles  con- 
stituting the  substance  of  the  law,  and 
denotes  the  body  of  rules,  whether  of 
practice  or  of  pleading,  whereby  rights 
are  effectuated  through  the  successful 
application  of  the  proper  remedies.  It  is 
also  generally  distinguidied  from  the  Law 
of  Evidence.  The  procedure  of  different 
jurisdictions  varies,  that  of  the  Courts  of 
Common  Law  being  in  many  respects 
different  from  the  procedure  in  the  Courts 
of  Equity ;  but  under  the  Judicature  Act, 
1873,  and  the  rules  made  and  to  be  made 
thereon,  some  attempt  is  made  to  ensure 
uniformity  of  procedure  in  these  two 
hitherto  separate  jurisdictions.  The  pro- 
oodare  in  criminal  cases  also  differs  from 
that  in  civil  ones,  and  is  not  affected  by 
the  Judicature  Act,  or  the  rules  thereon. 
For  the  particular  rules  of  procedure,  the 
reader  must  consult  the  particular  titles 
contained  in  the  Table  of  Contents  under 
the  heads  Practice  and  Pleading. 

PB00S88.      This  word  is  generally  do- 
fined  to  be  the  means  of  compelling  the 
defendant  in  an  action  to  appear  in  Court. 
And  when  actions  were  commenced   by 
ori^nal  writ,  instead  of;  as  at  present,  by 
wnt  of  summons,  the  method  of  compel- 
ling the  defendant  to  appear  was  by  what 
was  termed  original  process,  being  founded 
on  the  original  writ,  and  so  call^  also  to 
distinguish  it  from  mesne  or  intermediate 
process,  which  was  some  writ  or  process 
which  issued  during  the  progress  of  the 
suit.  The  word  **  process,'*  however,  as  now 
commonly  understood,  signifies  those  fomud 
instruments  called  writs.    The  word  "^  pro- 
cess *'  is  in  Common  Law  practice  frequently 
applied  to  the  writ  of  summons,  wtiich  is 
the  instrument  now  in  use  for  commencing 
personal  actions.  The  word  **  process,"  liow- 
ever,  in  its  more  comprehensive  significa- 
tion, includes  not  only  the  writ  of  sum- 
mons, but  all  other  writs  which  may  be 
issued  during  the  progress  of  an  action. 
Tliose  writs  which  are  used  to  carry  the 
judgments  of  the  Courts  into  effect,  and 
which  are  termed  writs  of  execution,  are 
also  commonly  denominated  final  process, 
because  they  usually  issue  at  the  end  of  a 
suit.    8teph.  on  Plead.  21 ;  Smith's  Ac- 
tion at  Law,  56 ;  1  Arch.  Pract.  582. 

FBOOEEDI  AXT  (next  friend).  As  an 
in&nt  cannot  legally  sue  in  his  own  name, 
the  suit  or  action  must  be  brought  by  his 
proehein  amy^  t.«.,  some  friend  who  ia  wiU- 
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ing  to  tako  upon  himself  the  trouble  and 
rosp^msibility.  Co.  Litt.  135  b.,  note ;  Cro. 
Car.  161. 

See  also  title  Next  Fbiend. 

FROCLAKATIOir.  A  notice  publicly 
made  of  anything;  or  a  public  dcclarn* 
tion  of  the  king's  will  made  to  his  subjects. 
It  was  the  opinion  of  Lord  Coke,  that  pro- 
clamations, when  grounded  on  the  laws 
of  the  realm,  wore  of  great  force;  and  of 
Blackstone,  that  proclamations  were  bind- 
ing on  the  subject  when  they  did  not  con- 
tradict the  laws  of  the  land,  or  tend  to 
establish  new  ones;  and  they  appear,  in 
fact,  to  be  a  proper  mode,  if  not  of  signify- 
ing, at  any  rate  of  enforcing,  the  law,  and, 
as  such,  to  be  a  necessary  part  of  the 
executive,  in  proper  cases.  They  have 
been  used  at  all  times  by  all  classes  of 
sovereigns,  as  well  those  who  regarded  the 
constitution  as  those  who  disregarded  it. 
The  stat.  31  Hen.  8,  c.  8,  gave  to  tiie  king's 
proclamations  in  ecclesiastical  matters  the 
force  of  law;  and,  similarly.  Orders  in 
Council  made  in  virtue  of  any  like  enabling 
statute  have  the  force  of  law. 

PBOOLAHATIOK  OF  A  FINE.       The 

notice  or  proclamation  which  was  mndo 
after  the  engrossment  of  a  fine,  and  which 
consi^ited  in  its  being  openly  rt  ad  in  Court 
sixteen  times :  viz.  Four  times  in  tlie  term 
in  which  it  was  made,  and  four  times  in 
each  of  the  three  succeeding  terms ; 
which,  however,  was  afterwards  zeduced  to 
one  reading  in  each  term. 

PBO  0OKFE88O.  When  a  defendant 
in  a  suit  in  Chancery  will  not  put  in  his 
answer  to  the  plaintiffs  bill,  and  the 
proper  means  have  been  resorted  to,  to 
compel  him  to  do  so,  and  yet  he  does  it  > 
not,  and  will  not  do  it,  tbe  plaintiff  may 
proceed  to  have  the  bill  taken  against  him 
pro  confeno  (t.e.  as  confessed),  and  to  ob- 
tain a  decree  in  the  suit  on  the  assumption 
that  the  defendant  has  confessed  the  truth 
of  the  bill :  for  by  his  not  answering  it, 
and  remaining  silent,  it  is  assumed,  reason- 
ably enough,  that  he  eonfesses  the  truth  of 
its  contents. 

FBOCTOB  C^onircUor).  An  officer  of 
the  Ecclesiastical  Courts,  while  these  ex- 
isted, and  now  of  the  Court  of  Probate, 
whose  duties  correspond  with  those  of  an 
attorney  in  the  Common  Law  Courts ;  and 
in  fact  all  such  attorneys  may,  and  com- 
monly do,  now  act  as  proctors  m  the  Court 
of  Probate. 

FBOCUEATIOV  (vroeuratio).  Indorsing 
a  bill  of  exchange  by  procuration,  is  doing 
it  as  proxy  for  or  by  authority  of  another. 
Also,  many  contracts  are  entered  into  per 


FBOGXrSATIOV— oonftntied 

proo.^  as  it  is  called ;  in  which  case  the 
agent  should  describe  himself  as  such  both 
in  the  body  of  the  document  and  in  his 
signature  to  it,  otherwise  he  may  be  incur- 
ring a  personal  liability  upon  it. 
See  title  Principal  and  Agent. 

FROCUBATOB.  In  its  general  signifi- 
cation means  any  one  who  has  received  a 
charge,  duty,  or  trust  for  another.  Thus  the 
proxies  of  the  Lords  in  Parliament  are  in 
our  old  books  c;dled  proeuratorea ;  so  also  a 
yicar  or  lieutenant  was  so  called,  and  even 
the  bishops  were  sometimes  called  procura- 
tores  eeclesiarum.  From  this  term  came 
the  word  **  proctor,**  meaning  one  who 
acted  for  another  in  the  Ecclesiastical 
Courts,  the  same  as  an  attorney  does  for 
his  client  in  the  Common  Law  Courts.  The 
word  ^'  procurator"  was  also  used  for  him. 
who  gathered  the  profits  of  a  benefice  for 
another  man,  and  the  word  **  procuracy  " 
fur  the  writing  or  instrument  which  autho- 
rizinl  the  procurator  to  act.  Cowel;  Let 
Termes  de  la  Ley, 

FBOOraSUB  DU  BOI  In  French  Law 
is  a  public  prosecutor,  with  whom  rests  the 
initiation  of  all  criminal  proceediugs.  In 
the  exercise  of  his  office  (which  appears  to 
include  the  apprehension  of  offenders),  be 
is  entitled  to  call  to  his  assistance  the 
public  force  (posse  comitaitu)',  and  the 
officers  of  police  are  auxiliary  to  him. 

FBOCUBEXTB  -  OEHEBAL,  on  DCFE^ 
BIAL.  In  French  Law  is  an  officer  of  the 
Imperial  Court,  who  either  personally,  or 
by  his  deputy,  prosecutes  every  one  who  is 
accused  of  a  crime  according  to  the  forms 
of  French  Law.  His  functions  appear  to  be 
confined  to  preparing  the  case  for  trial  at 
the  assizes,  assisting  in  that  trial,  demand- 
ing the  sentence  in  case  of  a  conviction, 
and  being  present  at  the  delivery  of  the 
sentence.  He  has  a  general  superintend- 
ence over  the  officers  of  police  and  of  the 
Juges  dHnstruotionf  and  he  requires  from 
the  procureur  du  rot  a  general  report  onoe 
in  every  three  months. 

PBOFEBT  nr  CVBIA  (he  produces  in 
Court):  See  title  Otkb  of  Deeds  and 
Becobds. 

FBOFITB  A  FBEBDBS.  Are  rights  of 
taking  some  portion  of  the  substance  or 

Sroduce  of  lands,  fn  which  respect  they  are 
istinguished  from  easements,  which  are 
privileges  without  profit  (see  title  Ease- 
ments). They  are  to  all  intents  and  pur- 
poses mere  rights  of  commout  and  tneir 
varieties  are  specified  under  that  title. 

FBOHIBITIOB'.  A  writ  issuing  pro- 
perly out  of  the  Court  of  King's  Bench, 
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"BBOmBTllOlS—emtinued. 
being  the  king's  prerogative  writ;  but  for 
tiie  fartherauce  of  justice  it  may  also 
be  had  in  some  oases  out  of  the  Courts 
of  Chancery,  Common  Pleas,  or  Exchequer, 
directed  to  the  judge  and  parties  of  a  suit 
in  any  inferior  Court,  commanding  them  to 
cease  from  the  prosecution  thereof,  upon 
a  suggestion  that  either  the  cause  origin- 
ally, or  some  collateral  matter  arising 
therein,  does  not  belong  to  that  jurisdic- 
tion, but  to  the  cognizance  of  some  other 
Court.  No  such  prohibition  will  issue 
after  sentence  unless  the  want  of  jurisdic- 
tion below  appears  on  the  face  of  the  pro- 
ceedings. Buggin  v.  Bennett  4  Burr.  20, 35. 
In  early  times,  the  chief  use  of  prohibi- 
tions was  to  restndn  the  Ecclesiastical 
Courts  from  interfering  in  matters  which 
were  properly  subject  to  the  jurisdiction  of 
the  Courts  of  Common  Law,  whence  also 
numerous  statutes  were  passed  in  aid  of 
the  Common  Law  («ee  titles  Articuli 
Cleri;  Clarendon,  CoNBTiTrTiONS  op). 
And  the  clergy  used  to  complain,  notfibly 
in  the  reign  of  James  I.  during  the  primacy 
of  Archbishop  Bancroft,  that  the  Common 
Law  Courts  extended  their  inteifereuce 
with  the  spiritual  Courts  by  means  of  their 
prohibitions  too  far  (see  Cote  of  Prohihi- 
tion*,  12  Rep.  59).  But  in  more  modem 
times  the  uses  of  writs  of  prohibition  have 
been  chiefly  the  following : — 

(1.)  To  commissioners,  justices,  and  in- 
ferior Courts  generally,  whether 
civil  or  criminal,  for  assuming 
unwarranted  jurisdiction ; 
(2.)  To  Courts  of  Appeal,  not  except- 
ing even  the  Judicial  Committee 
of  the  Privy  Council.    Darl/y  v. 
Cozens,   1  T.   R.  552 ;   Ex  parte 
Smyth,  3  A.  &  E.  719. 
But,  semftle,  no  prohibition  will  issue  to 
restrain  the  Lord  Mayor's  Court,  this  being 
a  consequence  of  the  words  of  s.  15  of  the 
Mayor's  Court  Pitxjcdure  Act,  1857,  which 
provide  that  all  objections  to  the  jurisdic- 
tion bhall  be  taken  by  plea  only. 

The  Court  of  Chancery  can  properly 
grant  a  prohibition  (as  distinguished  from 
an  injunction)  during  vacation  only,  and 
not  during  term. 

PEO  niDIVISO  ((18  undivided).  The 
joint  occupation  or  possession  of  lands; 
thus  lands  held  by  co- parceners  are  held 
pro  indiviso,  that  is,  they  are  held  uudi- 
vidcdly,  neither  party  being  entitled  to 
any  speciilc  portions  of  the  laud  so  held, 
but  both  or  all  having  a  joint  interest  in 
the  undivided  whole.    Cowel. 

FS0HI8E.  In  law  is  either  express  or 
implied.  Express,  when  founded  upon  the 
express  contract  or  declaration  of  the  party 
promising;  implied,  wl. en  the  promise  ia 


¥BOVISE—<!ontinued, 
inferred  from  his  acts,  conduct,  or  peculiar 
position.    Thus,  the  law  will  always  infer  a 

Eromise  by  a  debtor  to  pay  a  debt  due  to 
is  creditor ;  and  in  an  action  against  the 
debtor  for  recovery  of  the  debt,  such  pro- 
mise must  be  alleged  in  the  declaration, 
although  it  need  not  be  specifically  proved. 
See  also  title  Assumpsit. 

PB0MIB80ST  VOTE.  A  written  in- 
strument by  which  one  person  engages  or 
promises  to  pay  a  certain  sum  of  money  to 
another.  It  in  many  respects  resembles  a 
bill  of  exchange ;  the  following  is  an  ordi- 
nary form  of  a  promissory  note ; — 

£100  08.  Od. 

London,  l«t  March,  1874. 
On  demand,  I  promise  to  pay  to  James 
Williams,  or  bearer,  one  hundred  pounds, 
value  received. 

John  Anderson. 

A  promissory  note,  of  course,  varies  from 
the  above  form  according  to  circumstances ; 
thus  a  party  frequently  promises  to  pay  at 
a  certain  period  after  tlie  date  of  it  instead 
of  on  demand,  and  then  it  would  run  thus : 
'^  Three  months  (as  the  case  may  be)  after 
date,  I  promise,"  &c. 

See  alao  title  Bill  of  Exchange. 

PB0H0TEB8.  Those  persons  who  in 
popular  and  penal  actions  prosecute 
offenders  in  their  own  name  and  in  that 
of  the  king's,  and  are  thereby  entitled  to 
a  part  of  the  fine  or  ()enalty  inflicted  ou 
the  offender  as  a  reward  for  so  prosecuting. 
The  term  is  also,  and  now  almost  exclu- 
sively, applied  to  a  party  who  puts  in 
motion  an  ecclesiastical  tribunal  for  the 
purpose  of  correcting  the  manners  of  any 
person  who  has  violated  the  laws  eccle- 
siastical, and,  taking  such  a  course,  he  is 
said  to  **  promote  the  ofiice  of  the  judge" 
(see  Taylor  v.  Morley,  1  Curt.  470).  It 
would  appear  that  the  ofiice  of  the  judge 
ought  not  to  be  promoted  in  a  suit  by  more 
tiian  one  person,  excepting  in  the  case  of 
churchwardens  (per  Sir  H.  Jenner,  2  Curt. 
403).  The  word  **  promoters"  is  also  used  to 
denote  a  number  of  persons  who  project  and 
endeavour  to  float  a  public  uudertakuig, 
e,g.,  promoters  of  railway  companies. 

PBOPESTY  (proprietas).  A  word  of 
almost  infinite  extent,  including  every 
species  of  acquisition  which  a  man  may 
have  an  interest  in.  Thus  the  terms  lands, 
goods,  chattels,  effects,  and,  indeed,  almost 
every  term  which  represents  an  object  in 
which  a  person  may  acquire  an  interest  or 
a  right,  are  included  in  the  word  "  pro- 
]jerty."  Doe  d.  Morgan  v.  Morgan^  6  B.  & 
C.  512. 
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FBOPOUHim  07  A  WILL.      He  by 

whom  it  is  brought  forward,  and  who  seeks 
to  obtain  for  it  the  probate  formerly  of  the 
ordinary  or  of  the  Prerogative  Court,  and 
now  of  the  Court  of  Probate.  This  is  gene* 
rally  the  executor ;  but  if  any  testamentary 
paper  be  left  in  tlie  possession  of,  or  mate- 
rially benefits,  any  other  person,  it  may  be 
propounded  by  such  person.  Wood  and 
Otheri  y.  Goodlake;  Helpi  and  Olheri, 
2  Curt.  84,  95. 

FBOFBIETAET  GHAPXL8.  There  are 
four  principal  sorts  of  chapels :  Ist.  Private 
chapels ;  2nd.  Chapels  of  ease  ;  3rr1.  Free 
chapeb;  and  4th.  Proprietary  chapels.  Ist. 
Private  chapels  are  those  which  noblemen 
or  any  worthy  and  religious  persons  have, 
at  their  own  expense,  built  in  or  near  their 
own  houses,  for  them  and  their  families  to 
perform  religious  duties  in.  These,  and 
their  ornaments,  are  maintained  by  those  to 
whom  they  belong,  and  chaplains  are  pro- 
vided for  them  by  themselves  with  suitable 
pensions.  The  minister,  by  his  appoint- 
ment, gains  no  freehold  interest,  ana  may 
be  dismissed  whenever  the  party  who  ap- 
pointed him  thinks  fit  (4  B.  db  C.  573 ;  Bajg. 
Eccl.  Law,  149).  2nd.  Chapels  of  ease  are 
such  as  are  built  within  the  precincts  of  a 
parish  and  belong  to  the  parish  church  and 
the  parson  of  it  (2  Boll.  Abr.  840,  1.  51, 
341,  1.  2).  It  is  a  mere  oratory  for  the 
parishioners  in  prayers  and  preaching  (sac- 
raments and  burials  being  received  and 
performed  at  the  mother  church),  and  com- 
monly the  curate  ia  removable  at  the  will 
of  the  parochial  minister  (Gibs.  209;  1 
Bum's  Eccl.  Law,  299).  Srd.  Free  chapels 
are  such  as  are  of  royal  foundation  or 
founded  by  subjects  by  the  licence  or  grant 
of  the  Crown.  Hence  they  are  usually 
found  upon  the  manors  and  ancient  de- 
mesnes of  the  Crown,  where  they  were 
built  whilst  in  the  king's  hands  for  the 
use  of  himself  and  his  retinue  when  he 
came  to  reside  there  (Godol.  Ab.  146). 
4th.  Proprietary  chapels  are  such  as  have 
been  built  within  time  of  memory;  and 
these  are  usually  assessed  to  the  rates  as 
other  buildings  and  dissenting  chapels  are. 
These  (Aapels,  unless  when  they  are 
enabled  by  statute,  can  exercise  no  paro- 
chial rights,  and  are  described  by  Bir 
John  Nicholl  to  be  *'  anomalies  unknown 
to  the  constitution  and  to  the  ecclesiastical 
establishment  of  the  Church  of  England." 
2  Hag.  46. 

FSOFSIETATE  FBOBAHDA.  A  writ 
which  used  to  be  directed  to  the  sheriff, 
requiring  him  to  inquire  by  inquest 
whether  goods  distmined  were  the  pro- 
perty of  the  plaintiff,  or  of  the  person  claim- 
ing them.  This  writ  issued  when  to  a  writ 
of  replevin  the  sheriff  returned  as  his  rea- 


PBOFBIXrATS  PBOBAHBA— «onl<i 

son  for  not  executing  it,  that  the  distrainor, 
or  other  person,  claimed  a  property  in  the 
goods  distrained  (2  Arch.  Pract.  827).  The 
object  of  this  writ  is  now  obtained  by 
means  of  a  summons  to  interplead. 


/ • 


PSOFBIETS.  In  French  Law,  is  the 
right  of  enjoying  and  of  disposing  of 
things  in  the  most  absolute  maimer,  sub- 
ject only  to  the  laws. 

PBO  BATA  (tn  proportion ;  at  a  certain 
rate).  As,  under  certain  circumstances, 
the  payment  of  freight  is  regulated  ac- 
cording to  the  portion  of  the  voyage  per- 
formed, pro  raid  iiineru  peracti.  Abbot 
on  Shipping,  by  Shoe,  438.  et  seq, ;  1  M.  & 
8.  453  :  5  Taunt  512 ;  10  East,  378,  526. 
See  also  the  phrase  used  in  2  Williams's 
Exors.  1459. 

PBOBOOATIOV  OF  PAMIAIDSHT :  See 

title  Parliament. 

PBOTBOnOH',  WBIT  OF.  A  preroga- 
tive  writ  which  the  king  may  ^nt  to 
privilege  any  person  in  his  service  from 
arrest  during  a  year  and  a  day ;  this  pre- 
rogative, however,  is  seldom  exercised ;  it 
was  formerly  the  subject  of  much  abuse, 
whence  the  fluent  complaints  r^arding 
it  in  the  eariy  constitutional  period. 

PBOTBCTOB.  By  s.  32  of  the  stat.  3 
&  4  Will.  4,  c.  74,  power  is  given  to  any 
settlor  to  appoint  any  person  or  persons, 
not  exceeding  three,  the  protector  of  the 
settlement,  and  also  to  perpetaate  that 
protectorship ;  and  by  s.  83  of  the  same 
Act,  if  any  protector  is  a  lunatic,  idiot,  or 
of  unsound  mind,  the  person  for  the  time 
being  entrusted  by  the  royal  sign  mannal 
with  the  care  ana  custody  of  the  persons 
and  estates  of  such  persons  (being  usually 
the  Lord  Chancellor)  is  constituted  pro- 
tector  in  the  place  of  such  lunatic,  idiot, 
or  person  of  unsound  mind ;  or  if  the  pro- 
tector is  a  convicted  felon,  or  an  infant,  or 
it  18  unceriain  whether  he  is  living  or 
dead,  and  generally  in  the  absence  of  a 
protector  for  other  causes,  there  being  a 
subsisting  prior  estate,  the  Court  of  Chan 
eery  is  constituted  protector  in  his  stead. 
However,  by  s.  22  of  the  Act,  it  is  enacted 
that  if  at  the  time  of  a  subsisting  tenancy 
in  tail  under  a  settlement,  there  is  also 
subsisting  under  the  dame  settlement  in 
the  same  lands,  any  estate  for  years  deter- 
minable on  a  life  or  lives,  or  any  greater 
estate  ^not  being  an  estate  for  years  sim- 
ply) prior  to  the  estate  tail,  the  owner  of 
such  prior  estate  (or  if  there  be  more  than 
one  such,  then  the  owner  of  the  first  of 
them,  being  otherwise  qualified)  shall  bo 
the  protector  of  the  settlement,  notwith- 
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etanding  siich  owner  may  have  wholly 
alienated  his  estate,  or  have  incumbOTed 
the  same ;  and  by  s.  23,  each  of  two  or 
more  f)ersons,  oo-owners  of  such  prior 
estate,  is  sole  protector  in  the  proportion  of 
his  share ;  and  by  s.  24,  a  married  woman 
being  owner  of  snch  prior  estate,  if  settled 
to  her  separate  nse,  is  sole  protector,  and 
if  not  so  settled,  is  protector  together  with 
her  husband.  But  by  ss.  27  and  31,  the 
following  persons,  as  snch,  are  not  to  be 
Cjipable  of  being  protectors,  viz.,  dowresses, 
bare  trustees,  heirs,  executors,  administra- 
tors, or  assigns  ;  but  a  tenant  by  the  cur- 
tesy may  be  protector  (s.  22),  and  also  a 
bero  trustee  under  a  settlement  dated  on 
or  before  the  Slut  of  December,  1833. 

The  protector  is,  in  the  exercise  of  his 
own  unlimited  discretion,  to  accord  or  to 
withhold  his  consent  to  any  disposition  of 
an  actual  tenant  in  tail ;  but  once  he  has 
accorded  the  same,  he  cannot  afterwards 
recall  it,  s.  44.  The  protector,  by  s.  42,  is 
to  give  his  consent  either  in  the  deed  of 
disposition,  or  by  any  deed  prior  to  or  con- 
temporaneous with  tlie  deea  of  disposition, 
the  distinct  deed  (if  any  such  is  used)  re- 
quiring to  be  inrolled  in  the  Court  of 
Chancery  either  with  or  before  the  inrol- 
ment  of  the  deed  of  disposition.  The  Lord 
Chancellor  or  Court  of  Chancery  may  sig- 
nify his  or  its  consent  by  ordLer, 

TBXyTEffT.  In  its  most  general  and 
enlarged  sense  signifies  an  open  declara- 
tion or  affirmation.  Thus,  when  in  the 
House  of  Ijords  any  vote  passes  contrary  to 
the  sentiments  of  any  of  its  members,  such 
meinbcrri  may,  by  leave  of  the  House, 
enter  their  dissent  on  the  journals  of  the 
House,  with  the  reasons  of  such  dissent, 
which  is  usually  styled  their  protest  So 
also  the  term  **  protest,"  as  applied  to 
foreign  bills  of  exchange,  signifies  a  solemn 
declaration  by  tlie  notary  that  the  bill  has 
been  presented  for  acceptance  or  pay- 
ment and  dishonoured.  Bo  also  amongst 
mariners,  a  declaration  made  on  oath  before 
a  magistrate  or  notary  public  in  any  dis- 
tant port  of  tito  damage  likely  to  ensue 
from  a  ship's  delay  is  termed  a  protest. 

FS0TE8TATI0K.  A  particular  formula 
which  was  used  in  pleading  was  so  termed ; 
the  nature  of  it  may  be  thus  explained ; — 
It.  is  frequently  expedient  for  a  party  to 
plead  in  such  a  maimer  as  to  avoid  any 
implied  admission  of  a  fact  which  cannot 
with  propriety  or  safety  be  positively 
affirmed  or  denied ;  and  this  might  lie 
done  by  the  party  interposing  an  oblique 
allegation  or  denial  of  some  fact,  pro- 
testing that  such  a  matter  did  or  did  not 
exist,  and  at  the  same  time  avoiding  a 


TBffTEnATlOIf— continued^ 

direct  affirmation  or  denial ;  and  this  was 
technicallv  termed  a  protestation.  This, 
however,  by  a  late  rule  of  Court  (Hil.  T. 
4  Will.  4)  is  disallowed.  In  a  demurrer  to 
a  bill  in  the  Court  of  Chancery,  the  form 
begins  with  a  protestation  in  this  maimer  : 
^  This  defendant  by  protestation  not  con- 
fessing or  acknowledging  oil  or  any  of  the 
matters  or  things  in  the  said  bill  of  com- 
plaint oontainea  to  be  true  in  such  manner 
and  form  as  the  same  are  therein  set  forth 
and  alleged,  doth  demur,  &c."  See  Hun- 
ter's Suit  in  Equity,  App.  p.  275. 

FSOVISIOVAL   A88IOHEB.      Was   an 

assignee  to  whom  the  property  of  a  bank- 
rupt was  assigned  until  the  regular  or 
permanent  assignees  were  appointed  by  the 
creditors.  But  the  1  &  2  Will.  4,  c.  56, 
s.  22,  and  5  &  6  Viet  c.  122,  s.  48,  having 
enacted  that  until  assignees  should  be 
chosen  by  the  creditors  of  each  bankrupt, 
the  official  assignee  to  be  appointed  to  act 
with  the  creditors'  assignees  should  be 
enabled  to  act,  and  should  be  deemed  to 
be  to  all  intents  and  purposes  a  sole  as- 
signee of  ea<*h  bankrupt's  estate  and  effects, 
provisional  assignees  ceased  to  be  any 
longer  necessary,  the  official  assignees  act- 
ing, in  fact,  as  such  provisional  assignees 
in  all  cases.  The  like  simplifieation  of  the 
bankruptcy  law  is  preserved  under  the  Act 
of  1869,  under  which  the  registrar  of  the 
Court  is  the  official  trustee  until  the  Court 
or  the  creditors  have  appointed  a  parti- 
cular trustee  of  the  bankrupt. 

PBOYISIOH'S.  The  nominations  to 
benefices  by  the  pope  were  so  called,  and 
those  who  were  so  nominated  were  termed 
provisors.  Various  statutes  were  passed  in 
the  reign  of  Edward  lU.  forbidding  all 
ecclesiastical  persons  from  purchasing  tneso 
provisions:  see  in  particular  the  stats. 
.25  Edw.  3,  St.  6,  and  27  Edw.  3,  st.  1,  which 
are  pre-eminently  culled  the  Statutes  of 
Provisors. 

See  also  title  Prsmukibe. 

FS0YI80.  A  condition  or  provision 
which  is  inserted  in  deeds,  and  on  the  per- 
formance or  non-pcrformanco  of  which  the 
validity  of  the  deed  frequently  depends ; 
it  usually  begins  with  the  word  ^'pro- 
vided." Thus,  in  leases  there  is  usually  a 
proviso  that  if  the  rent  be  unpaid  for  the 
space  of  twenty-one  days  after  the  day 
appointed  for  the  payment  of  it,  then  it 
shall  be  lawful  fur  the  lessor  to  enter  into 
possession  of  the  premises  (4  Cruise,  376). 
So  in  mortgage  deeds,  that  part  which  pro- 
vides that  on  payment  of  the  mortgage- 
money  and  interest  and  costs  by  the  mort- 
gagor, the  mortgagee  shall  re- convey  the 
estate  to  the  mortgagor,  is  termed  the  pro- 
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viso  for  redemption,  becanse  it  is  by  virtue 
of  that  proviso  that  the  mortgagor  is  em- 
powered to  redeem  his  estate. 

See  also  title  Pbotiso,  Tbtal  bt. 

FB0YI80BS :  See  title  Pboyisions. 

PB0YI80,  TRIAL  BT.  In  all  cases  in 
which  the  plaintiff,  after  issue  joined,  does 
not  proceed  to  trial,  when  by  the  course 
and  pi*actice  of  the  Court  he  might  have 
done  so,  the  dtfundant  may,  if  he  wishes, 
give  tlie  plfdntiff  notice  of  trial,  and  pro- 
ceed to  trial  as  in  ordinary  cases ;  this  is 
termed  a  trial  by  proviso.  It  is  so  called 
because,  in  the  distrinfjas  to  the  sheriff 
there  is  a  proviso  that  provided  two  writs 
shall  come  to  his  haiidd  he  shall  execute 
one  of  them  only  (2  Arch.  Prac.  1492-3). 
But  as  this  mode  of  proceeding  is  tedious 
and  expensive,  the  defendant  in  ordinary 
coses  more  usually  takes  proceedings  under 
the  C.  L.  P.  Act,  1852,  s.  101,  to  compel  the 
plaintiff  to  proceed  to  trial. 

FXIBLIO  AGfT  07  PABUAMEHT  is  an 

Act  which  concerns  the  whole  community, 
and  of  which  the  Courts  of  Law  are  bound 
judicially  to  take  notice.  See  for  distinc- 
tion between  a  Public  and  Private  Act, 
title  Pbhtate  Aot  of  Parliament.  See 
also  title  Private  Bills. 

PUBIIOATIOV.  This  word,  as  applied 
to  the  depoditions  of  witnesses  in  a  suit  in 
Chancery,  signified  the  right  which  was 
exercised  by  the  clerks  in  Court,  or  the 
examiner,  of  openly  shewing  the  depositions 
as  taken  at  the  examination  of  such  wit- 
nesses. There  was  a  limited  time  only, 
namely,  (>ight  weeks  after  issue  joined, 
within  which  this  public  shewing  of  the 
depositions  was  permitted  to  be  made ;  after 
which  time  publication  was  said  to  have 
psffiicd.  But  the  Court  would  enlarge  the 
time  for  publication,  and  latterly  even  upon 
summons  at  chambers.  The  closing  of  the 
time  for  taking  evidence  under  the  modem 
practice  is  the  same  thing  as  the  passing 
of  publication  under  the  former. 

PUBLIC  COMPAHT:  See  title  Joint 
Stock  Companies. 

PUBLIC  HEALTH:  See  tide  Health, 
PuBLia 

PUBLISH.  The  publishing  of  a  will 
by  a  testator  signified  tl.e  declamtion 
which  he  made  (usually  at  tl.e  time  of 
signing  it)  in  the  presence  of  a  proper 
number  of  witnesses,  that  it  was  his  last 
will  and  testament.  But  under  the  new 
Wills  Act,  1  Vict  c.  28,  no  such  publication 
is  now  necessary  to  the  validity  of  a  will, 
8.  13. 


PUIS  DABBZIH  COHTDnJAHGX  (ftfi^ 

the  laet  adjoummenty  or  eontinuatux).  By 
the  ancient  practice,  when  adjoummenta  <^ 
the  proceeding^  took  place  for  certain  par- 
poses  from  one  day  or  one  term  to  another, 
there  was  always  an  entry  made  on  the 
record  expressing  the  ground  of  the  ad- 
journment, and  appointmg  the  parties  to 
re-appear  at  a  given  day,  which  entries 
were  culled  continuances.  In  the  intervals 
between  such  continuances  and  the  day 
appointed  the  parties  were  of  coarse  oat  of 
Court,  and  consequently  not  iu  a  aituation 
to  plead.  But  it  sometimes  happened, 
that  after  a  plea  had  been  pleaded,  and 
while  the  parlies  were  out  of  Court  in  con- 
sequence of  such  a  continuance,  some  new 
matter  of  defence  arose  which  did  not  exist 
before  the  last  continuance,  and  which  the 
defendant  consequeutly  hud  had  no  opportu- 
nity of  pleading  hefore  that  time.  This  new 
difence  he  was  therefore  entitled,  at  the 
day  given  for  his  re-appearance,  to  plead, 
as  a  matter  that  had  happened  after  or 
since  such  last  continuance  (puis  darrein 
eontinuanoe) ;  and  it  was,  therefore,  termed 
a  plea  puis  darrein  coniinuaiux.  And 
under  the  C.  L.  P.  Act,  1852,  s.  69,  in  cases 
in  which  a  pica  puis  darrein  continuatice 
has  heretofore  been  pleadable  in  banc  or 
at  nisi  priugy  the  same  defence  may  he 
pleaded,  with  an  allegation  that  the  matter 
arose  after  the  last  pleading ;  but  no  such 
plea  shidl  be  allowed  unless  accom|)auied 
with  an  affidavit  thst  the  matter  thereof 
arose  within  eight  days  next  before  the 
pleading  of  such  plea,  or  unless  the  Court 
or  a  judge  shall  otherwise  order.  2  Arch. 
Pr.  920. 

See  title  Continuancb. 

PUIBKE  (Fr.  puin4,  younger,  sabor- 
dinate).  Thus  all  the  judges,  excepting 
the  chiefs,  are  termed  puisne  judges ;  that 
is,  they  are  subordinate  to  their  respective 
chiefs.  As  to  mtUier  puimef  tee  title  EIign^. 

PUI88AKCE  PATEBNBLLE.  In  French 
Law  the  mule  parent  has  the  following 
rights  over  the  person  of  his  child : — (1.)  If 
child  is  under  sixteen  years  of  age  he  may 
procure  him  to  be  imprisoned  for  one  month 
or  under ;  (2.)  If  child  is  over  sixteen  and 
under  twenty-one  he  may  procure  an  im- 
pri:$onment  for  six  months  or  under,  with 
power  in  each  case  to  procure  a  second 
period  of  Imprisonment.  The  female  parent, 
being  a  widow,  may,  witJi  the  approval  of 
the  two  nearest  relations  on  the  father*s 
side,  do  the  like. 

The  parent  enjoys  also  the  following 
rig] its  of  property  over  his  child,  viz.,  a 
right  to  take  the  income  until  the  child 
attains  the  age  of  eighteen  years,  subject 
to  maintaining  the  child  and  educating 
him  in  a  suiiible  manner. 
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PUB  ATJTBS  VIS  (Jot  the  life  of  another). 
An  estate  pur  autre  vie  is  an  estate  which 
endures  only  for  the  life  of  some  particular 
person.  Thus,  if  A.  lease  lands  to  B.  to 
hold  and  enjoy  them  for  or  during  the  life 
of  C,  B.  is  said  to  have  an  estate  pur  autre 
vie — that  is,  during  the  life  of  another,  viz., 
the  life  of  G.;  and  B.  is  also  then  called, 
in  respect  of  his  interest  in  such  lands, 
a  tenant  pur  autre  vie,  and  C,  for  or  during 
whose  life  B.  holds  his  lands,  is  termed  the 
cestui  que  vie. 

See  also  title  Estates. 

FUBCEASE.  The  word  *^  purchase  "  is 
used  in  law  in  contradibtinction  to  descent : 
and  is  any  other  mode  of  acquiring  real 
property  than  by  the  common  course  of 
inheritance.  So  that  the  word  is  Bot  merely 
used  in  its  popular  sense,  viz.,  that  of  buy- 
ing for  a  sum  of  money,  but  implies  any 
mode  of  acquiring  property  except  by 
descent.  Thus,  if  a  person  acquires  real 
property  by  gift,  grant,  or  by  devise,  or  by 
any  other  mode  (excepting  descent),  ana 
which  does  not  even  subject  him  to  the 
payment  of  any  sum  of  money  for  such 
property,  be  is  still  in  legal  language  said 
to  acquire  such  property  oy  purchase.  The 
difference  between  the  acquisition  of  an 
estate  by  descent  and  by  purchase  consists 
principally  in  two  poults:  (1.)  That  by  pur- 
chase the  estate  acquires  a  new  inheritable 
quality,  and  is  descendible  to  the  owner's 
blood  in  general.  (2.)  That  an  estate  taken 
by  purchase  will  not  make  the  person  who 
acquires  it  answerable  for  the  acts  of  his 
ancestors,  as  an  estate  by  descent  will. 
2  Cruise,  451,  452. 

FUBFBESTUBE,  or  FUBFBE8TEB.  A 

word  derived  from  the  Fr.  pourprisj  which 
signifies  to  take  from  another  and  appro- 
priate to  oneself;  hence  a  purpresture,  in  a 
general  sense,  signifies  any  such  wrong 
done  by  one  man  to  another.  Purpresture 
ill  a  forest  signified  any  encroachment  upon 
the  king's  forest,  whether  by  building,  in- 
closing, or  using  any  liberty  without  a 
lawful  warrant  to  do  so.  Lee  Termes  de  la 
Ley, 

FUKVUSW.  The  purview  of  an  Act  of 
Parliament  is  tliat  part  of  it  which  be- 

gins  with  the  words,  **  Be  it  enacted,*'  &c. 
^wel. 

FTTTATiyZ  FATHER.  The  alleged  or 
reputed  father  of  an  illegitimate  child  is  so 
called. 

See  also  titles  Affiliation  ;  Bastardy. 

FUTTHrO  nr  suit.  As  applied  to  a 
bond,  or  any  other  legal  instrument,  sig- 
nifies bringing  an  action  upon  it,  or  making 
it  the  subject  of  an  action.  Tims  in  43 
Geo.  3,  c.  99,  it  is  enacted^  that  tho  oollcc- 


FUTTHrO  ni  suit— oon^tntied. 
tore  appointed  by  the  commissioners  of 
taxes  shall  give  security  by  a  ioint  and 
several  bond,  with  two  sureties,  &c.,  ^  pro- 
vided always  that  no  such  bond  shall  be 
put  in  8uit  (i.e.,  be  made  the  subject  of  any 
action)  against  any  surety  or  sureties  for 
any  deficiency  other  than  what  shall  remain 
unsatisfied  after  the  sale  "  of  the  defaulting 
collector'«  goods. 


QUALIFIED  TEE :  See  title  Base  Fee. 

QUAMDnr    BE    BENE   GE88EEIT    (as 

long  as  he  conducts  himself  weU).  A  clauite 
frequently  inserted  in  the  grant  of  ofSces, 
&c.,  by  letters  patent,  and  signifying  that 
tlie  party  shall  hold  the  same  as  long  as  he 
behaves  himself  well  (quamdiu  se  bene  ges' 
serU)  (Co.  4  Inst.  117;  Oowel).  Under  the 
Act  of  Settiement  (12  &  13  Will.  3,  c.  2), 
the  judges  are  made  to  hold  office  upon  the 
like  terms,  namely,  quamdiu  se  bene  ges- 
serint, 

QUAKDO  AGOIDESIKT  (when  they  may 
happen).  Judgment  of  assets  quando  aqci- 
dt^nt  is  a  judgment  which  is  sometimes 
signed  against  an  executor,  and  which 
empowers  the  party  so  signing  it  to  have 
the  benefit  of  assets  which  may  at  any 
time  afterwards  come  to  the  hands  of  the 
executor,  or  whenever  they  may  happen 
(2  Arch.  Pract.  1229).  The  plaintiff,  hav- 
ing obtained  a  judgment  of  this  sort,  may 
afterwards,  upon  the  assets  having  come  to 
the  defendant's  handn,  proceed  against  him 
by  sci,  fa.  to  obtain  payment  of  hia  debt. 

QUANTUM  MEBUrr  (as  much  as  he 
deserved).  These  words  are  thus  explained 
by  Blackstone :  **  If  I  employ  a  person  to 
transact  my  business  for  me,  or  perform 
any  work,  the  law  implies  that  I  undertook 
or  assumed  to  pay  him  so  much  as  his 
labour  deserved ;  and  if  I  neglect  to  mako 
him  amends,  he  has  a  remedy  for  tliis 
injury  b^  bringing  his  actiou  on  the  case 
upon  this  implied  assumpsit  or  promise; 
wherein  he  is  at  liberty  to  suggest  that  I 
prumised  to  pay  him  so  much  as  he  rea^ion- 
ably  deserved;"  and  this  action  on  the 
case  is  thence  termed  an  action  of  assumpsit 
on  a  quantum  meruit,  that  is,  an  action  for 
breach  of  my  promise  to  pay  him  as  much 
as  he  deserves.  But  this  (assumpsit  may  be 
excluded  by  special  agreement.  (See  Cutter 
v.  Powell,  2  Sm.  L.  0. 1,  and  notes  thereto). 
There  is  also  an  action  of  assumpsit  on  a 
quantum  valebat  (i.e.,  as  much  as  it  waa 
worth),  whieh  is  very  himilar  to  the  former, 
being  only  where  one  ttikos  up  goods  or 
wares  of  a  tradesman  without  expressly 
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QUANTUM  KEBLTHT— continued, 

agreeing  for  the  price.  Tht»re,  the  law  con- 
cludes that  both  partius  did  intentionally 
agree  that  the  real  value  of  the  goods 
should  be  paid,  and  therefore  an  action 
may  be  brought  for  the  breach  of  the  im- 
plied promise  to  pay  as  much  for  the  goods 
as  they  were  worth. 

QUANTUM  YALEBAT :  See  title  Quan- 
Tm  Mebuit. 

QUABS  CLAUBUM  7RE0IT  (uherefore 
he  broke  the  dote).  That  species  of  the  ac- 
tion of  trespass  which  has  for  its  object  the 
recovery  of  damages  for  an  unlawful  entry 
upon  another's  land  is  termed  an  action  of 
trespass  qtuire  clausum  /regit ;  •*  breaking  a 
clode "  being  the  technical  expression  for 
an  unlawful  entrv  upon  land.  The  lan- 
guage of  the  declaration  in  this  form  of 
action  is  "  that  the  defendant  with  force  of 
arms  broke  and  entered  the  close  **  of  the 
plaintiff. 

The  foundation  of  this  action  is  poseee- 
eion  in  the  plaintiff,  which  must  be  actual, 
not  merely  constructive,  possession ;  in  the 
action  of  trespass  to  personal  property,  on 
the  other  hand,  t.0.,  the  action  of  tretpass 
de  bonis  aeportatis,  although  the  foundation 
of  the  action  is  also  possession,  yet  that 
possession  may  be  eitner  actual  or  ccm- 
stmctice, 

QUASE  SJXOIT  INFRA  TZBMINUM. 

A  writ  which  lay  for  a  lessee  when  he  was 
cast  out  or  ejcct^  from  his  farm  before  the 
expiration  of  his  term,  against  the  lessor 
or  feoffee  who  so  ejected  him,  to  recover 
the  residue  of  his  term,  and  also  damages 
for  being  so  ejected.  Cowel ;  Let  Termes 
de  la  Ley, 

QUASE  IMPEDIT  (why,  or  tjcherefore, 
he  hinders).  The  action  of  Quare  imj)edit 
was  the  remedy  by  which  a  party  whose 
right  to  a  benefice  was  obstructed  reco- 
vered the  presentation,  and  was  the  form 
of  notion  constantly  adopted  to  try  a  dis- 
puted title  to  an  advowson.  But  by  the 
C.  L.  P.  Act,  1860,  B.  26,  no  Quare  impedit 
shall  be  brought  after  the  commencement 
of  that  Act,  but  the  action  may  be  com- 
menced by  the  ordinary  writ  of  summons, 
with  an  indorsement  thereon  that  the 
plaintiff  intends  to  declare  in  Quare  im- 
pedit.   1  Arch.  Prac.  2. 

QUABBEL  (querehiy  a  querendo).  This 
word  is  said  to  extend  not  only  to  real  and 
personal  actions,  but  also  to  the  causes  of 
actions  and  suits ;  so  that  b^  the  releuse 
of  all  quarrels,  not  only  actions  pending 
but  also  causes  of  action  and  suit  are  re- 
leased; and  quarrels,  controversies,  and 
debates  are  in  law  considered  to  hiive  one 
and  the  same  signification.  Co.  Litt.  8|  153 ; 
Let  Termes  de  la  Ley. 


QUARTER  8E88I0N8 :  See  title  SsBSiaN. 

QUAflH  (eastum  facere).  To  make  void, 
to  cancel,  to  abate.  Thus,  to  quash  »  plea, 
an  order  of  sessions,  &c.,  is  to  anmii  or 
cancel  the  same. 

QUASI -OONTRACT.  An  implied  oon- 
tract.  Main^  in  his  Ancient  Law,  objects 
that  the  implied  contracts  of  English  JLaw 
are  different  from  the  ^uost-oontTaeta  of 
Boman  Law,  but  his  opinion  is  not  correct ; 
for  the  particular  instances  given  in  Just, 
iii.  27  (28),  of  quasi-conirwuis  in  Boman 
Law  are  all  of  tnem  good  as  implied  con- 
tracts in  English  Law.  It  is  true,  how- 
ever, that  there  are  in  Roman  Law  a  spe- 
cies of  contracts,  not  being  giiost-contracts, 
which  are  called  implied  contracts  {taeite 
convenire),  e.g.,  in  Dig.  ii.  14,  4,  where  a 
landlord's  right  to  take  the  furniture  of 
his  tenant  in  distress  for  rent  is  instanced 
as  an  implied  contract. 

QUE  ESTATE.  A  term  used  in  plead- 
ing, the  nature  of  which  may  be  thus 
explained.  Formerly  it  was  neoesisary, 
when  there  was  occasion  to  plead  a  pre- 
scriptive right  to  any  easement,  or  profit, 
or  Denefit  arising  out  of  land  (as,  fox 
example,  a  prescriptive  right  of  way  or 
common),  to  allege  seisin  in  fee  of  the 
land  in  respect  of  wliieh  the  right  was 
claimed,  and  then  to  allege  that  the 
plaintiff  akd  all  those  whose  estate  he  had 
in  the  land,  had  from  time  immemorial 
exercised  the  right  in  question,  and  tliis 
was  termed  prescribing  in  a  que  estate,  from 
tho  word  AND  (f/ue). 

QUEEN  ANNE'S  BOUNTT.  This  is  a 
perpetual  fund  for  the  augmentation  of 
poor  livings  in  the  Church  of  England, 
arising  out  of  the  revenue  of  the  first  fruits 
and  tenths  which  Queen  Anne  (by  charter 
subsequently  confirmed  by  slat.  2  &  3 
Anne,  c.  11)  vested  in  trustees  for  ever  for 
that  purpose.  Those  '*  first  fruits "  and 
"  tenths,*  having  been  (as  explained  under 
their  own  titles)  originally  a  tax  enforced 
by  the  |)opes  from  the  richer  English 
clergy,  formed  subsequently  to  the  Befor- 
mation  a  branch  of  the  revenue  of  the 
Crown ;  and,  subject  to  various  alterations 
in  amount,  they  so  remained  until  the 
reign  of  Queen  Anne,  who  did  not  remit 
them  unconditionally,  but  applied  theso 
superfluities  of  tho  larger  benefices  to  make 
up  the  deficiencies  of  the  smaller.  This 
fund  still  exists,  and  is  regulated  by  a 
variety  of  statutes,  of  which  the  principal 
are,--2  &  3  Anne  c.  20,  55  Geo.  3,  c.  147, 
16  &  17  Vict.  0.  70,  and  28  &  29  Vict,  c 
69. 

See  also  title  Ecclesiastical  Cohmis- 
8XONXB8. 
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QUEEN'S  ABYOOATX.  An  adyocate 
of  the  Civil  Law  Bar  appointed  by  the 
Crown  to  maintain  its  interests  and  to  ad- 
vise  it  in  all  matters  in  which  the  learning 
of  the  Civil  Law  is  involved.  Those  ma^ 
ters  include  important  questions  of  inter- 
national law,  upon  whicn  (as  in  framing 
treaties  with  foreign  nations)  the  counsel 
of  the  Queen's  Advocate  is  frequently  taken 
by  the  government.  In  the  legal  profession 
this  officer  holds  a  distinguished  place. 
Ha  now  ranks  next  in  dignity  to  the  Attor- 
ney and  Solicitor-Generals,  and  formerly, 
indeed,  the  Queen's  Advocate  took  prece- 
dence even  of  them.  The  Queen's  Advocate 
used  to  practise  in  the  Ecclesiastical  Courts 
at  Doctors'  Commons,  and  at  the  present 
day  confines  his  practice,  as  a  rule,  to  the 
Courts  of  Probate,  Divorce,  and  Admiralty. 

QUEEirS  BEECH,  OOTJBT  07  :  See  title 
King's  Benoh. 

QUEEN'S  BENCH  FBI80N.  Sometimes 
called  the  Prison  of  the  Marshalsea  of  the 
Court  of  Queen's  Bench,  was  a  prison  for 
debtors  and  for  persons  confined  under  the 
seutence,  or  charged  with  the  contempt  of 
Her  Majesty's  Court  of  Queen's  Bench. 
This  prison,  the  Fleet,  and  the  Marshalsea 
Prisons,  were,  by  the  5  Vict.  c.  22,  consoli- 
dated under  the  title  of  the  Queen's  Prison, 
which  latter  is  by  the  above  Act  appointed 
to  receive  all  the  prisoners  formerly  dis- 
tributed among  the  three.    6  Jur.  254. 

QUEBELA.  An  action  preferred  in  any 
Court  of  justice  in  which  the  plaintiff  was 
quereng,  or  complainant,  and  his  brief,  com- 
plaint, or  declnration  was  querela^  whence 
the  use  of  the  word  '* quarrel"  in  law. 
QuietuB  esse  a  querela  sometimes  meant  to 
be  exempted  from  the  customary  fees  paid 
to  tbe  king  or  lord  of  a  Court  for  liberty 
to  prefer  such  an  action;  but  more  com- 
monly it  meant  to  be  freed  from  the  fines 
or  amercements  which  would  otherwise 
have  been  imposed  upon  the  exempted 
person  for  trespasses  and  such  like  offences. 
Cowel. 

QUI  TAM,  Suing,  Prosecuting  a  popu- 
lar action  for  the  purpose  of  recovering 
the  penalty  is  called  suing  qui  tam,  because 
the  prosecutor  or  informer  sues  as  well  for 
the  Crown  as  he  does  for  himself. 
See  title  Qui  Tah  Actioks. 

Qin  TAK  AOnON&  Those  kinds  of 
popular  actions  in  which  one  part  of  the 
penalty  recovered  is  given  to  the  king,  to 
the  poor,  or  to  some  public  use,  and  the 
other  part  to  the  informer  or  prosecutor. 
It  is  called  a  qui  iam  action,  because  it  is 
brought  by  a  person  "  qui  tam  pro  domino 
rege,  &c..  quam  pro  se  ipso  in  hue  parte 
aequitur     (t.6.,  tcho  sues  as  icell  for  our 


Qin  TAK  ACTIONS— eonftnued. 

lord  the  king  as  for  himself).  The  case  of 
Thomas  v.  Sarrell  (Vaughan).  which  is 
otherwise  famous  as  having  first  stated  the 
true  nature  and  limits  of  the  king's  dis- 
pensing power,  was  a  qui  iam  action. 

QUIA  EKFTOBES  (because  purchasers). 
The  stat.  18  Edw.  1,  o.  1,  is  so  called, 
lliis  statute  took  from  the  tenants  of  com- 
mon lords  the  feOdal  liberty  they  claimed 
of  disposing  of  part  of  their  lands  to  hold 
of  themselves,  and  instead  of  it  gave  them 
a  general  liberty  to  sell  all  or  any  part,  to 
hold  of  the  next  superior  lord,  which  they 
could  not  have  dune  before  without  con- 
sent (Wright's  Ten.  161 ;  4  Cruise.  6).  The 
effect  of  tbe  statute  was  twofold— (1.)  To 
facilitate  the  alienation  of  fee  simple 
estates;  and  (2.)  To  put  an  end  to  the 
creation  of  any  new  manors,  t.0.,  tenancies 
in  fee  simple  of  a  subject. 
See  title  Alienation. 

QUID  FRO  QUO  (what  for  what).  Used 
in  law  for  the  giving  one  valuable  thing 
for  another.  It  is  nothing  ^ore  than  the 
mutual  consideration  which  passes  bet^teen 
the  parties  to  a  contract,  and  which  ren- 
ders it  valid  and  binding.    Cowel. 

QUIETUS.  A  word  which  was  com- 
monly used  by  the  clerk  of  the  pipe  and 
auditors  in  the  Exchequer  in  their  acquit- 
tances or  discharges  given  to  accountants, 
signifying  to  be  freed,  acquitted,  or  dis- 
charged.    Cowel. 

See  also  title  Cbown  Debts. 

QUIT  CLADC.  The  release  or  acquitting 
of  one  man  by  another,  in  respect  of  any 
action  that  he  has  or  might  have  against 
him,  also  acquitting  or  giving  up  one's 
claim  or  title.  Bracton,  b.  5,  tract.  5,  c.  9, 
num.  6  ;  Les  Termes  de  la  Ley. 

QUIT  BENT  (quietus  redditm).  Certain 
established  rents  of  the  freeholders  and 
ancient  copyholders  of  manors  are  denomi- 
nated quit  rents,  quieti  reddiiuB,  because 
thereby  the  tenant  goes  quit  and  free  of  all 
other  services.  3  Cruise.  314. 
See  also  title  Bents. 

QUO  HIKUS.  A  writ  upon  which  all 
proceedings  in  the  Court  of  Exchequer 
were  formerly  grounded,  in  which  the 
plaintiff,  suggested  that  he  was  the  king's 
farmer  or  debtor,  and  that  the  defendant 
had  done  him  the  injury  or  damage  com- 
plained of,  quo  minus  sufficiens  exstititj  by 
which  he  was  the  less  able  to  pay  the  king 
his  debt  or  rent.  It  was  also  a  writ  which 
formerly  lay  for  one  who  had  a  grant  of 
house-bote  and  hay-boto  in  another  man's 
woods  against  the  grantor  for  making  such 
waste  as  interfered  with  the  grantee's 
enjoyment  of  his  grant.    Cowel. 
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QUO  WABBAHTO.  A  writ  which  lies 
for  the  king  ap^inst  any  one  who  claims  or 
usurps  any  office,  franchise,  or  liberty,  to 
inquire  by  what  authority  he  supports  liis 
claim,  in  order  to  determine  the  nght.  It 
lies  also  in  case  of  non-user  or  long  neglect 
of  a  franchise,  or  misuser  or  abuse  of  it, 
being  a  writ  conmianding  the  defendant  to 
shew  by  what  warrant  he  exercises  such  a 
franchise,  having  never  had  any  grant  of 
it,  or  having  forfeited  it  by  neglect  or 
abuse  (Finch's  L.  322).  An  information 
in  the  nature  of  a  quo  warranto  may  also 
bo  laid  under  the  stat.  9  Anne,  c.  20,  but 
it  is  in  the  discretion  of  the  Court  to 
grant  it  or  not  (Rex  v.  Trevener,  2  B.  &  A. 
479).  The  information  will  generally  be 
granted  where  the  right  in  dispute  depends 
upon  a  doubtful  point  of  law,  in  order  to 
its  being  finally  determined  (Hex  v.  Carter, 
Lofllt.  51G).  And  generally  a  otio  warranto 
will  lie  for  usurping  any  office,  whether 
created  by  charter  of  the  Crown  alone,  or 
by  the  Crown  with  the  consent  of  Parlia- 
ment, provided  the  office  is  of  a  public 
nature,  and  a  substantive  office,  not  merely 
a  function  discharged  at  the  will  or  plea- 
sure of  others  (see  Darley  v.  Beg.  (in  error), 
12  CI.  &  P.  520),  which  was  a  case  re- 
garding the  office  of  treasurer  of  the 
public  money  of  the  county  of  the  city  of 
Dublin. 

QirO  WABBAHTO,  CASE  OF.  The  case 
which  is  pre-eminently  so  called  was  a  case 
brought  ra  1G81  by  the  Attorney-General, 
on  behalf  of  the  king  against  the  corpora- 
tion of  the  City  of  London,  alleging 
breaches  of  trust  in  the  officers  of  the  cor- 
poration and  seditious  opposition  to  the 
Crown,  and  requiring  the  City  to  shew  the 
tenure  t)f  its  liberties,  with  a  view  to  the 
justification  of  its  proceedings.  The  of- 
fences alleged  were, — 

(1.)  That  the  Citv  had  imposed  taxes 
without  authority ;  and 

(2.)  That  the  City  had  concocted  sedi- 
tious petitions  to  the  king. 

Judgment  was  given  for  the  Crown,  and 
agamst  the  City ;  and  the  cormration  not 
submitting  within  the  time  limited  for 
their  so  doing,  their  liberties  were  taken 
from  them,  and  their  charter  was  forfeited 
Ihcse  liberties,  together  with  their  char- 
ter, were  not  restored  uutU  1688,  when 
James  II.,  under  the  immediate  fear  of  his 
own  expulsion,  restored  them. 

,  .5?®^  ^^  ^F^  <^^rning,  dtc.)  A  pro- 
hibition quoad  is  a  prohibition  as  to  certain 
things  amongst  others.  Thus,  where  a 
party  was  complained  against  in  the 
iujcle8:astical  Court  for  matters  cognisable 
m  the  temporal  Courts,  a  prohibition  quoad 
these  matters  issued,  i.e.,  as  to  such  maHers 
the  party  was  prohibited  prosecuting  his 


QJSOAS^—eontintied. 
suit  in  the  EcclesiaBtical  Court.    The  wonl 
is  also  frequentiv  applied  to  other  matters 
than  to  prohibitions.    Bee  2  RoU.  Abr.  315. 
b.  10 ;  Vin.  Abr.  tit.  *•  Prohib."  E.  a.  7. 

anOD  BI  DBFOBCEAT.  A  writ  that 
lay  for  a  tenant  in  tail,  tenant  in  dower, 
or  tenant  for  life,  who  had  lost  their  lands 
by  default,  against  him  who  recovered 
them,  or  against  his   heir.     Beg.   Orig. 

QUOD  PEBXITIAT.  A  writ  that  lay 
for  the  heir  of  him  who  was  disseised  of  his 
common  of  pasture  against  the  heir  of  the 
deceased  disseisor.    Cowel. 

QUOD    PEBXITTAT    PB08TBBVEBB. 

A  writ  which  lay  against  any  person  who 
erected  a  building,  though  on  his  own 
ground,  so  near  to  the  house  of  another 
that  it  overhung  it,  and  became  a  nuisance 
to  it.    Tomlms. 

QITOBUM  (of  whom).  Among  the  jus- 
tices of  the  peace  appointed  by  the  king^a 
commission,  there  were  some  who  were 
more  eminent  for  their  skUl  and  discretion 
than  others,  one,  or  some  of  whom,  on 
special  occasions  the  commission  expre^ly 
required  should  be  present,  and  without 
whose  presence  the  others  could  not  act; 
and  who  were  thence  termed  justices  of 
the  quorum,  from  the  language  of  the  com- 
mission, which  ran  thus :  •*  quorum  aUquem 
vtstrum  A.  B.,  C.  D.,  &c.,  unum  esge  w- 
lumus "  (i.e.,  of  whom  we  wish  some  one 
of  you,  A.  B.,  0.  D.,  &c.,  to  be  present). 
1  lie  word  is  used  in  a  similar  sense  in  the 
following  passage :  **  By  charter  2  Edw.  4, 
the  mayor,  recorder,  and  aldermen  that 
have  been  mayors,  shall  bo  conservators  of 
the  peace  within  the  city ;  and  they,  or 
four  of  tliem,  quorum  the  mayor  to  be  one, 
shall  be  justices  of  oyer  and  terminer  there." 
Com.  Dig.  tit.  London  (C),  Mayor. 

QU0U8QUE  (until).  Thus  a  seizure 
quousque  by  the  lord  of  a  manor  on  default 
of  the  heir  coming  in  to  be  admitted,  means 
a  seizure  until  the  heir  so  comes  in;  the 
lord  being  entitkd  to  do  this  after  three 
proclamations  made  at  three  consecutive 
Courts  (Watkins  on  Copyholds,  230,  tit. 
Admisidon ;"  Carth.  41 ;  1  Lev.  63 ;  3 T.  R. 
102).  A  prohibition  quousque  \a  a  prohibi- 
tion by  which  something  is  forbidden  or 
prohibited  until  a  certain  time.  Thus,  if 
in  trying  temporal  incidents  in  the  Eccle- 
siastical Courts,  they  rejected  a  mode  of 
proof  sufficient  at  Common  Law  they 
f^'S}}}^  li^vo  been  prohibited  qt^usqJe 
(until)  they  submitted  to  a  legal  mode 
of  trial.     Yelv.  J^2. 
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EACEAT.  In  French  Law  is  the  right 
of  re- purchase  which  the  vendor  in  English 
Law  may  reserve  to  himself.  It  is  also 
called  remere  {see  that  title). 

BACK-SEHT.  A  rent  of  the  full  annual 
value  of  the  tenement,  or  nccur  it. 

BAILWAT  00MFAHIE8 :  See  title  Jonrr 
Stock  Companies. 

BAISIirO  A  USE*  Creating,  establish- 
ing, or  calling  a  use  into  existence.  Thus, 
if  a  man  conveyed  land  to  another  in  fee, 
without  any  consideration,  Equity  would 
presume  that  he  meant  it  to  the  use  of  him- 
self,  and  would  therefore  raise  an  implied 
use  for  his  benefit.  See  title  Use  ;  also 
Saunders  on  Uses  and  Trusts,  c.  1,  s.  9, 
5th  edit. ;  1  Cru.  Dig.  442. 

BAK80X.  In  law  this  word  is  fre- 
quently used  to  signify  a  sum  of  money 
paid  for  the  pardoning  of  some  great 
oflfence:  and  the  distinction  made  be- 
tween a  ramom  and  an  amerciament  is, 
tliat  a  ransom  is  the  redemption  of  a  cor- 
poral punishment,  whereas  an  amerciament 
is  a  fine  by  way  of  penalty  for  an  offence 
oommitted.    Litt.  127;  Cowel. 

BAPE.  A  criminal  offence,  consisting 
in  the  penetration  of  a  female's  parts 
against  her  will  or  without  her  consent. 
It  is  pnnishable  with  penal  servitude  for 
life,  or  for  any  period  not  under  five  years, 
or  with  imprisonment  not  exceeding  two 
years,  and  with  or  without  hard  labour. 
See  generally  Arch.  Crim.  Pleading. 

BAFF0BT8.  This  is  in  French  Law 
the  duty  incumbent  upon  a  legatee  to 
bring  into  hotchpot  such  part  of  the  legacy 
as  he  has  already  received  by  gift  inter 
vivos. 

BATES:  See  title  Taxation;  Taxes. 

BATIOVABUI  PABTE  BOVOBTJX.      A 

writ  that  lay  for  the  wife  against  the 
executors  of  her  husband,  to  have  the 
third  part  of  his  goods  after  his  just  debts 
and  funeral  expenses  had  been  paid. 
F.  N.  B.  122 ;  Les  'BBrmes  de  la  Ley.  See 
also  title  Reasonadle  Pabt. 

BATIOKABIIIBTJS  DIVISIS.  A  writ 
that  lay  for  the  lord  of  a  seigniory,  when  he 
found  that  any  portion  of  his  seigniory  or 
his  waste  had  been  encroached  upon  by 
the  lord  of  an  adjacent  seignioi-y,  against 
him  who  had  so  encroached,  in  order  to 
settle  their  boundaries.  Cowel ;  F.  N.  B. 
128. 


BATIFICATIOV.  This  is  authorizing 
subsequently  what  has  been  already  done 
without  authority;  in  contract  law  it  is 
equivalent  to  a  prior  request  to  make  the 
contract ;  and  in  the  law  of  torts  it  often 
has  the  effect  of  purging  the  tort  HaU  v. 
PickersgilU  1  B.  &  B.  282. 

BAVISHMEHT  DE  OABD  (ravishment 
of  Ward).  A  writ  that  lay  for  the  guar- 
dian by  knight  service  or  in  socage 
against  him  who  took  away  from  him  the 
body  of  his  ward.  12  Car.  2,  c.  24; 
Cowel.      • 

BE  (in  the  matter  of).  Thus,  Re  Vivian 
signifies  In  the  matter  of  Vivian,  or  in 
Vivian's  case. 

BEAT)KB».  In  the  Middle  Temple  those 
persons  are  so  called  who  are  appointed  to 
deliver  lectures  or  reading  at  certain 
periods  during  the  term.  The  clerks  in 
holy  orders  who  read  prayers  and  assist  in 
the  performance  of  divine  service  in  the 
chapels  of  the  several  inns  of  court  are 
also  so  termerl.  See  5  Reeves's  Eng.  Law, 
247  (1st  edit). 

BEABIKO  IK.  A  new  incumbent  of  a 
benefice  is  to  read,  within  two  months  of 
actual  possession,  the  morning  and  evening 
prayers,  and  declare  his  unfeigned  assent 
and  consent  therato  publicly  in  the  church, 
before  the  congregation.  He  isal&o  to  read 
the  thirty-nine  articles  in  the  church  in  the 
time  of  common  prayer,  and  to  declare  his 
unfeigned  assent  thereunto,  within  two 
months  after  induction;  and  to  read  in 
his  church,  within  three  months  after 
institution  or  collation,  the  declaration 
appointed  by  the  Act  of  Uniformity,  and 
also  the  certificate  of  his  having  subscribed 
it  before  the  bishop.  The  observance  of 
the  above  forms  by  a  new  incumbent  con- 
stitutes what  is  termed  "reading  in." 
Rog.  £oc.  Law ;  Bums'  £cc.  Law. 

BEAL.  Real  and  personal  property  is 
the  most  fertile  division  of  things  which 
are  the  subjects  of  property  in  English 
law.  The  division  is  substantially  coin- 
cident with  that  into  lands,  tenements,  and 
hereditximents,  on  the  one  hand,  and  goods 
and  chattels  on  the  other.  In  the  case  of 
each  division,  the  principle  underlying  the 
division  is  feudal ;  it  is  directly  so  in  the 
case  of  the  division  into  lands  and  chattels, 
and  indirectly  so  in  tlie  case  of  the  division 
into  real  and  personal  property.  As  law 
and  society  progressed,  it  became  more  and 
more  apparent  that  the  essential  difference 
between  lands  and  goods  was  to  be  found 
in  the  remedies  for  the  deprivation  of 
either ;  that  as  to  the  one,  the  real  land. 
I.e.,  the  land  itself  could  be  recovered,  and 
that  as  to  the  other,  proceedings  could  be 


302 


A  NEW  LAW  DIOTIONABT. 


BEAL — continued. 
had  against  the  pereon  only.  The  two  great 
classes  of  property  aoconUngly  began  to 
acquire  two  other  names  that  were  cliarac- 
teriatic  of  this  difference,  and  with  refe- 
rence to  the  remedies  for  the  recovery  of 
each  were  called  respectively  real  and  per- 
aoncU  property.  Tiie  circurastiince  that  a 
leasehold  interest  in  land  is  personal  pro- 
perty, is  a  striking  illustration  buth  of  the 
origin  and  of  the  principle  of  this  division. 
It  is  an  illustration  of  the  origin,  because 
originally  all  leases  were  farming  leases, 
and  the  &rmer  was  only  the  bailiff  or 
agent  of  his  landlord,  who  warranted  him 
in  the  quiet  possession  of  the  land,  and 
against  whom,  in  the  case  of  an  ejectment, 
the  farmer  had  his  only  remedy  in  a 
personal  action  for  damages ;  it  is  also  afi 
illustration  of  the  principle  of  the  division, 
because  the  farmer  in  the  like  case  of  an 
ejectment  had  no  action  for  the  recovery  of 
the  land  itself,  but  at  the  most  (as  already 
stated)  an  action  against  his  landlord  per- 
sonally, whereby  he  compelled  the  latter 
either  to  take  proceedings  for  the  resl^tu- 
tion  of  tlie  land  or  else  to  compensate  in 
damages  for  the  disturbance  of  the  quiet 
possession. 

SEAL  BXPBESEHTATrnS.      He  who 

represents  or  stands  in  the  place  of  another 
with  respect  to  his  real  property,  is  so 
tifrmed,  in  contradistinction  to  him  who 
stands  in  the  place  of  another  with  regard  to 
his  personal  property,  and  who  is  termed 
the  personal  representative.  Thus,  the 
heir  is  the  real  representative  of  hiii  do- 
eeased  ancestor. 

See  also  title  Bepresbntation. 

BEALTT.  That  which  relates  to  real 
property  (i.e.,  to  lands,  tenements,  and 
hereditaments),  in  contradistinction  to  that 
which  relates  to  personal  properly  (i.«.,  to 
moveable  things  in  general),  which  is 
termed  personalty. 

BEA80VASLS  PART.  The  shares  to 
which  the  wife  and  children  of  a  deceased 
person  were  entitled,  were  called  their 
reasonable  parts ;  and  the  writ  de  ration- 
abili  parte  Ixmorum  was  given  to  recover 
them.    F.  N.  B.  122. 

BE-ATTACHMZHT.  A  second  attach- 
ment, or  an  attachment  of  a  person  who 
has  been  previously  attached,  and  has  been 
dismissed  the  Court  without  day,  from  the 
happening  of  some  casual  circumstance. 
Cowel. 

BEBUTTZB  (from  the  Fr.  bouter,  that  is, 
to  repel,  to  put  back,  to  bar,  &c.).  In  an 
action  at  law  the  alternate  allegations  of 
fact  (Y.e.,  the  pleadings)  are  denominated  as 
follows:  declaration  plea,  replication,  re- 


HXBUTTEBr-^ontintted. 
joinder,  surrejoinder,  rebutter,  and  sur- 
rebutter. The  declaration  is  the  statement 
of  the  plaintiff's  cause  of  complaint ;  the 
plea  is  the  defendant's  answer  to  the  de- 
chtration ;  the  replication  is  the  plaintiff's 
answer  or  reply  to  the  plea ;  the  rejoinder 
is  the  defendant's  answer  to  tlie  replica- 
tion; the  surrejoinder,  the  plaintiff's 
answer  to  the  rejoinder ;  the  rebutter  the 
defendant's  answer  to  the  surrejoinder; 
and  the  surrebutter  the  plaintiff's  answer 
to  the  rebutter. 

EECAPnOE.  Becaption,  or  reprisal, 
is  a  species  of  remedy  bv  the  mere  act 
of  the  party  injured ;  and  is  resorted  to 
when  any  one  has  deprived  another  of 
his  property  in  goods  or  personal  chattels, 
or  wrongfully  detains  one's  wife,  oiiild,  or 
servant,  in  which  case  the  owner  of  tho 
goods,  and  the  husband,  parent,  or  master, 
may  lawfully  claim  and  retake  them 
wherever  he  happens  to  find  them,  so  tliat 
it  be  not  in  a  riotous  manner,  or  attended 
with  a  breach  of  the  peace,  which  retaking 
is  termed  *'  recaption.  There  is  also  a  writ 
of  recaption  to  recover  damages  against  a 
person  who  (pending  a  replevin  for  a 
former  distress)  distrains  a  man  again  for 
the  same  rent  or  service. 

BECEIVER.  He  who  receives  stolen 
goods  from  thieves,  and  conceals  them. 
There  are  also  other  kinds  of  receivers,  as 
the  receiver  of  the  fines,  who  was  an  officer 
who  received  the  monev  of  all  such  as 
compounded  with  the  king  upon  original 
writs  in  Chancery:  the  BeceiverGeueral 
of  the  Duchy  of  Lancaster,  who  is  an 
officer  belonging  to  Duchy  Court,  who 
gathers  in  all  the  revenues  and  fines  of 
the  lands  belonging  to  that  duchy,  and  all 
forfeitures  and  assessments  belonging  to 
the  same.  There  is  also  a  person  who  is 
appointed  by  the  Court  of  Chancery  to 
receive  the  rents,  issues,  and  profits  of 
lands,  and  the  produce  and  profits  of  other 
property  which  may  be  the  subject-matter 
of  proceedings  in  that  Court,  who  is  called 
a  receiver :  tnis  officer  has  also  to  manage 
and  take  care  of  such  lands  and  property 
during  the  pendency  of  the  suit,  and  he  is 
appointed  by  the  Court  in  various  dases 
where  it  is  doubtful  to  what  party  the  pro- 
perty will  ultimately  belong ;  or  where  a 
party  from  incapacify,  such  as  infancy,  &c., 
IS  incapacitated  from  receiving  the  profits 
of  or  managing  the  estate,  and  the  pro- 
perty is  in  any  danger  of  su^ffering  damage 
from  neglect  or  otherwise  in  the  mean- 
time. 

See  also  next  titla 

BSCEIVEB8  AHD  TBIEB8  OF  PETI- 
TIONS.     The  mode  of  receiving  and  try- 
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ing  petitions  to  Parliament  was  formerly 
judicial  rather  than  legislative;  and  the 
triers  were  committees  of  prelates,  peers, 
and  judges ;  but  their  functions  have  long 
given  way  to  the  authority  of  Parliament 
at  large.  By  the  House  of  Lords,  how- 
ever, receivers  and  triers  of  petitions  are 
still  appointed  at  tlie  opening  of  every 
session,  as  in  ancient  times.  But  petitions 
arc,  by  l)otli  Houses,  considered  now  in  the 
first  instance,  and  only  referred  to  triers  or 
committees  in  certain  cases. 

BECEiyiirO  8T0LSN  GOODS.  Beceiv- 
ing  any  chattel,  money,  valuable  security, 
or  other  property  whatsoever,  obtained  by 
felonv,  knowing  the  same  to  have  been  so 
feloniously  obtained,  is  a  felony,  for  which 
the  receiver  may  be  indicted  and  convicted 
either  as  an  accessory  after  the  fact  to  the 
principal  felony,  or  as  for  a  substantive 
felony,  and,  in  the  latter  case,  whether  or 
not  the  principal  felon  shall  have  been 
previously  convicted.  The  offence  is 
punishable  with  penal  servitude  for  any 
period  between 'five  and  fourteen  years,  or 
with  imprisonment  for  two  years  or  under, 
with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and  (if  a 
male  under  the  ago  of  sixteen  years)  with 
or  without  whipping,  24  &  25  Vict.  c.  96, 
s.  91. 

BEdTAL.  The  formal  statement  or 
setting  forth  of  pome  matter  of  fact  in 
any  deed  or  writing,  in  order  to  explain 
the  reasons  upon  whiuh  the  transaction 
is  founded.  The  recitals  are  situated  in 
the  premises  of  a  deed ;  that  is,  in  that 
part  of  a  deed  between  the  date  and 
the  habendum;  and  they  usually  com- 
mence with  the  formal  word  *' whereas" 
(4  Cruise).  Their  object  is  to  lead  up  to  the 
occasion  which  gives  rise  to  the  execution 
of  the  deed  in  which  they  occur,  and  they 
are  in  fact  a  history  of  the  previous  facts 
and  circumstances  affecting  the  property. 
They  sometimes  modify  the  generality  of 
the  operative  words  in  the  deed,  and  this 
is  more  especially  so  in  a  deed  of  release 
to  executors  or  trustees. 

BECHE,  TO.  To  state  or  set  forth  in 
any  deed  or  other  writing  such  matters  of 
fact  as  may  be  necessary  to  explain  the 
nature  of  the  transaction,  or  the  reasons 
upon  which  it  is  founded.  As  used  in  the 
practice  of  conveyancing  it  is  somewhat 
analogous  to  the  word  *'  induce*'  as  used  in 
the  practice  of  pleading. 
See  also  tide  BecitjAi. 

BEC06HIT0B8  (recognitores),  A  word 
which  was  frequently  used  to  signify  a  jury 
impanelled   upon   an   assize;    so   called 
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because  they  acknowledge,  «.£.,  a  disseisin, 
by  their  verdict.    Cowel ;   Bract,  lib.  5, 
tract  2,  c.  9. 

See  title  Juby,  Trial  by. 

RECOOHIZAKCE.  A  recognizance  is 
an  acknowledgment  upon  record  of  a 
former  debt :  and  he  who  so  acknowledges 
such  debt  to  be  due  is  termed  the  recogni- 
zor, or  cognizor ;  and  he  to  whom,  or  for 
whose  benefit,  he  makes  such  acknowledg- 
ment is  termed  the  recognizee,  or  cognizee. 
A  recognizance  is  in  most  respects  similar 
to  a  bond;  the  difference  being  ciiiefly 
that  a  bond  is  the  creation  of  a  new  debt ; 
whereas  a  recognizance  is  merely  an  ac- 
knowledgment upon  record  of  a  debt 
which  was  previously  due.  The  form  of 
a  recognizance  runs  thus  : — "  That  A.  B. 
doth  acknowledge  to  owe  to  0.  D.  the  sum 
of  £100 " ;  and  it  is  also  conditioned  to 
be  void  on  performance  of  the  thing 
stipulated.  It  is  certified  to  and  witnessed 
by  an  officer  of  some  Court,  and  not  by 
the  seal  of  a  party,  as  in  the  case  of  deedls 
strictly  so  called  (4  Cruise,  103).  Becog- 
nizances  are  also  frequently  taken  from 
persons,  either  to  secure  their  prosecution 
of  a  suit  or  their  presence  in  Court  upon  a 
certain  day,  or  to  secure  their  careful 
administration  of  property  entrusted  to 
them  in  some  official  capacity,  e.(/.,  in  the 
cases  of  administrators,  and  idso  of  re- 
ceivers appointed  by  the  Court  of  Chan- 
cery. 

BECOBB.  An  authentic  testimony  in 
writing  contained  in  rolls  of  parchment, 
and  preserved  in  Courts  of  record.  The 
record  of  nisi  prius  is  an  official  transcript 
or  copy  of  the  proceedings  in  an  action 
entered  on  parchment  and  sealed  and 
passed,^  as  it  is  termed,  at  the  proper 
office ;  it  serves  as  a  warrant  to  the  judgo 
to  try  the  cause,  and  is  the  only  document 
at  which  he  can  judicially  look  for  infor- 
mation as  to  the  nature  of  the  proceedings, 
and  the  issues  joined  between  the  parties. 

BECOBB,  C0UBT8  07.  Courts  whose 
acts  and  judicial  proceedingd  are  inroUed 
in  parchment,  called  the  records  of  such 
Courts,  and  are  so  preserved  as  a  perpetual 
memorial  and  testimony  thereof.  AH 
Courts  of  record  are  the  King's  Courts  in 
right  of  his  crown  and  dignity,  and  they 
usually  pOBsedS,  as  incident  to  them,  the 
power  to  fine  and  imprison.  Several  of 
the  King's  Courts,  however,  are  not  Courts 
of  record ;  as  the  Courts  of  Equity  and 
the  Admiralty  Courts,  which  are  at  best 
only  quasi  of  record,  or  of  record  to  them- 
selves. The  distinction  betw^een  Courts  of 
record  and  Courts  not  of  record,  was  intro- 
duced soon  after  the  Conquest ;  for  by  an 
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edict  of  the  Conqueror's  it  was  ordained 
that  all  pri.cceding8  in  the  King's  Courts 
bhould  be  carried  on  in  the  Norman  in- 
stead of  the  English  language,  in  conse- 
qiience  of  which  the  influence  of  the 
County  Courts.  Courts  Baron,  and  other 
inferior  jurisdictions,  was  much  narrowed, 
for  as  the  judges  and  suitors  of  such  Courts 
were  ignorant  of  that  language,  they  were 
prohibited  from  recording  their  acts  (3  Ch. 
Bl.  Com.  24;  Com.  Dig. tit.  "Chancery*'). 
One  of  the  privileges  which  attaches  to  a 
Court  being  a  Court  of  record,  is  the  high 
authority  which  their  records  are  allowed 
to  posseiiB,  their  truth  not  being  permitted 
to  be  called  in  question ;  it  being  an  almost 
invariable  rule  that  nothing  bhall  be 
averred  against  a  record,  and  that  no  plea, 
or  even  proof,  shall  be  admitted  to  the 
contrary.  AlhO,  a  plea  of  matter  of  reord 
need  not  bo  put  in  on  oath,  but  is  sufficient 
without  oath ;  and  a  decree  even  of  the 
Court  of  Chancery,  when  it  has  bi  en  bigned 
and  inrolh'd  (but  not  sooner),  stands  on  the 
Fame  footing,  at  le.ist  for  uU  puriwses  of 
litigation  in  that  Court  itself.  1  Dan.  Ch. 
Pr.  51)5. 

BECOBD,  TBIAL  BT.  A  species  of 
trial  adopted  for  the  purpose  of  ascertain- 
ing the  existence  or  non-existence  of  a 
record.  When  a  record  is  asserted  by  one 
party  to  exist,  and  the  opposite  party 
deiiit'S  its  existence  under  the  form  of 
traverse,  that  there  is  no  such  record  re- 
maining in  Court  ss  alleged,  and  issue  is 
joined  thereon,  this  is  called  an  issue  of 
nnl  tid  record ;  and  in  such  case  the  Court 
awards  a  trial  by  inspection  and  exami- 
nation of  the  record.  Upon  this  the  party 
aflirming  its  existence  is  bound  to  produce 
it  in  Court  on  a  day  given  for  the  purpose ; 
and  if  he  fail  to  do  so,  judgment  is  given 
for  his  adversary.  This  mode  of  trial  is 
not  only  that  specially  appropriated  to  try 
an  issue  of  the  above  kina,  but  is,  in  fact, 
the  only  legitimate  mode  of  trying  such  an 
issue.    Co.  Litt.  117  b.  260  a. 

See  also  title  Nul  Tibl  Becobd, 

BECOBDABI  FACIAS  lOQUELAX.    An 

original  writ  directed  to  the  sheriff  to  re- 
move a  cause  pending  in  an  inferior  Court 
to  one  of  the  superior  Courts ;  as  from  a 
County  Court  or  Court  Baron  to  the  Court 
of  Queen's  Bench  or  Common  Pleas.  It 
seems  to  be  called  a  reeordari  from  the 
circumstance  of  its  commanding  the  sheriff 
to  whom  it  is  directed  to  make  a  record  of 
the  proceedings  in  the  Court  below,  and 
then  to  send  it  up  to  the  superior  Court. 
Reg.  Orig. ;  Cowel. 

BEOOBDEB.    A  barriiiter  or  other  per- 
son learned  in  (he  law,  whom  the  mayor 
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or  other  magistrate  of  any  city  or  corporate 
town  (having  a  jurisdiction,  or  a  Court  of 
record  within  his  precincts)  doth  bv  the 
king's  grant  associate  to  him  for  his  better 
direction  in  the  judicial  pritceetUngs  of 
such  Court  (Cowel).  Thus  the  Recorder 
of  the  City  of  London  is  practically  the 
judge  in  the  Lord  Mayors  Court  of  the 
City,  although  in  theory  the  Lord  Mayor 
and  Aldermen  are  the  judges  therein. 

BECOVZBY.  A  recovery  in  its  most  ex- 
tensive sense  is  the  restoration  of  a  former 
right  by  the  solemn  judgment  of  a  Court  of 
justice.  A  common  recovery  was  one  of 
tlje  modes  of  transferring  property  from 
one  party  to  another,  and  is  said  to  have 
been  introduced  by  the  ecclesiastics,  in 
order  to  avoid  the  Statutes  of  Mortmain,  by 
which  they  were  prohibited  from  pur- 
chasing or  receiving  under  pretence  of  a 
free  gift,  any  lands  or  tenements  whatever. 

To  effect  this  purpose  the  religious 
houses  used  to  set  up  a  fictitious  title  to 
the  lands  intended  to  be  given  or  sold,  and 
brought  an  action  against  the  tenant  to 
recover  them ;  the  tenant,  by  collusion, 
made  no  defence,  whereby  judgment  was 
given  for  the  religious  house,  which  then 
recovered  the  lands  by  sentence  of  law 
u{)on  a  supposed  prior  title.  The  notoriety 
and  evidence  which  attended  these  feigned 
recoveries  was  such,  that  they  were  soon 
adopte<l  by  lay  jpersons  in  general,  one  in- 
stance thereof  being  TaJUarumU  Gate  (12 
£dw,  4),  as  a  usual  or  common  mode  of 
transferring  lands,  and  ever  afterwards  they 
continued  in  use  fur  that  purpose,  until 
they  were  abolished  by  the  Act  8  &  4 
Will.  4,  c.  74,  by.which  Act  a  disentailing 
deed  was  substituted  for  them,  their  prin- 
cipal and  almost  exclusive  use  prior  to  that 
statute  having  come  to  be  the  barring  of 
an  estate  tail.  In  order  to  explain  the 
nature  of  a  recovery,  the  manner  in  which 
a  recovery  was  suffered  (as  it  was  termed) 
wUl  be  here  given.  The  first  thing  neoee- 
sary  to  be  done  in  suffering  a  recovery  was^ 
that  the  person  who  was  to  be  the  de- 
mandant, and  to  whom  the  lands  were  to 
be  adjudged,  should  sue  out  a  writ  of 
pracipe  against  the  tenant  of  the  freehold ; 
whence  such  tenant  was  usuallv  called  the 
tenant  to  the  prteeipe.  In  obedience  to 
this  writ  the  tenant  appeared  in  0>nrt, 
either  in  person  or  by  nis  attorney;  but, 
instetid  of  defending  the  title  himself,  he 
called  upon  some  other  person,  who,  upon 
the  originnl  purchase,  was  supposed  to  have 
warmnted  the  title,  and  prayed  that  that 
person  might  be  called  m  to  defend  the 
title  which  he  had  warranted,  or  otherwise 
to  give  the  tenant  lands  of  equal  value  to 
those  which  he  should  lose  by  defect  of  his 
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warranty ;  and  this  was  called  the  vowching 
(vocatio),  or  calling  to  warranty.  Tlie 
person  who  was  thus  aiUed  to  .warrant 
(and  who  was  usually  called  the  vouchee) 
appeared  in  Court,  was  sued  and  entered 
into  the  warranty,  by  which  means  he  took 
upon  himself  the  defence  of  the  title  to  the 
land.  The  demandant  then  desired  leave 
of  the  Ck)urt  to  imparl,  or  confer  with  the 
vouchee  in  private,  which  was  granted  as  a 
matter  of  course.  Soon  after  the  demand- 
ant returned  into  Court,  but  tlie  vouchee 
disappeared  or  made  default;  in  conse- 
quence of  which  it  was  presumed  by  the 
Court  that  he  had  no  title  to  the  lands 
demanded  in  the  writ,  and  therefore  could 
not  defend  them,  whereupon  judgment  was 
given  for  the  demandant  (who  was  then 
called  the  recoveror)  to  recover  the  lands  in 
question  against  the  tenant,  and  for  the 
tenant  to  recover  against  the  vouchee  lands 
of  equal  value,  in  recompense  for  those  so 
warranted  by  him,  and  which  had  been 
lost  by  his  defanlt.  ^  5  Cruise,  223,  284, 
285,  286. 

See  titles  Conveyances;  Disentail- 
ing Assurance. 

BECTO  BE  ADVOOATIOKE  ECCLESLS. 
A  writ  of  right,  which  lay  when  a  man 
had  right  of  advow^n,  and  the  parson  of 
the  church  dying,  a  stranger  presented  his 
clerk  to  the  church,  and  the  real  patron 
did  not  bring  his  action  of  quare  impedit  or 
darrein  presentment  within  six  months, 
but  permitted  the  stranger  to  usurp  on 
liim,  and  so  was  left  to  his  writ  of  right 
only  to  recover  his  right.  This  writ  lay 
only  where  the  patron  was  entitled  to  tiie 
fee  in  the  advowson.  Reg.  Orig.  29; 
Cowel. 

BECTO  DX  DOTE.  A  writ  of  right  of 
dower,  which  lay  fur  a  woman  who  liad 
received  part  of  her  dower,  and  proposed 
demanding  the  remainder,  against  the  heir 
of  her  husband,  or  his  guardian  if  he  were 
a  ward  (Old.  Nat.  Brev.  5 ;  Cowel).  Under 
the  C.  L.  P.  Act,  1860,  s.  26,  no  writ  of 
right  of  dower  shall  be  brought  after  the 
commencement  of  that  Act  in  any  Court 
whatsoever ;  but  instead  thereof,  an  action 
may  be  commenced  by  the  ordinary  writ 
of  summons,  with  an  indorsement  thereon 
to  the  eifect  that  the  plaintiif  intends  to 
declare  in  dower ;  and  all  subsequent  pro- 
ceedings therein  are,  as  nearly  as  may  be, 
to  bo  taken  in  accordance  with  the  C.  L.  P. 
Acts,  1852  and  1854. 

BECTO  DX  DOTETTKBE  KIHIL  EABET. 

A  writ  of  right  of  dower,  which  lay  when 
a  man  who  had  divers  lands  and  tenements 
had  assigned  no  dower  to  his  wife,  and  she 
was  thereby  driven  to  sue  for  her  thirds 
against  the  heir  or   bis   gnardiaq  (Reg. 
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Orig.  170;  Cowel).  Under  the  C.  L.  P. 
Ac^  1860,  the  like  provisions  are  made 
rcji^arding  this  action  as  are  stated  in  the 
title  last  preceding  to  have  been  made  by 
the  same  Act  regarding  the  writ  of  right 
of  dower. 

BECTO  DS  BATIOHABHJ  PABTE.      A 

writ  that  lay  between  privies  in  blood,  as 
brothers  in  gravel  kind,  or  sisters,  co- 
heiresses, or  other  co-parceners,  for  land 
in  fee  simple.  As  for  Instance,  if  a  man 
leased  his  land  for  life,  and  afterwards 
died,  leaving  issue  two  daughters,  and 
after  that,  the  tenant  for  life  died  also,  and 
then  one  sister  entered  upon  the  whole  of 
the  land,  and  so  deforced  the  other,  then 
the  sister  so  deforced  might  have  had  this 
writ  to  recover  part.    F.  N.  B.  9 ;  Cowel. 

BECTO  aUABDO  DOXINUS  BEKISIT. 

A  writ  of  right,  which  lay  where  lands  or 
tenements  that  were  in  the  seigniory  of  any 
lord  were  in  demand  by  a  writ  of  right ; 
for  if  in  such  case  the  lord  held  no  Court, 
or  otherwise,  at  the  prayer  of  the  de- 
mandant, sent  to  the  King's  Court  his 
writ,  to  put  the  cause  thither  for  that  time 
(reserving  to  him  at  other  times  the  right 
of  his  seigniory),  then  this  writ  issued  out 
for  the  other  party.    Reg.  Orig.  4 ;  Cowel. 

BECTO  8TJB  DI8CLAIMEB.  A  writ 
that  lay  for  a  lord  who  had  avowed  upon 
his  tenant  in  the  Court  of  Common  Pleas, 
and  sui'h  tenant  had  disclaimed  to  hold 
of  him,  on  which  disclaimer  the  lord  might 
have  this  writ;  and  if  he  averred  and 
proved  that  the  land  was  holden  of  him, 
he  should  recover  the  land  for  ever.  Old 
Nat.  Brev.  150;  Cowel. 

BECTOB.  A  governor.  Rector  ecdeeia 
parochiali's  is  he  who  has  the  cure  or  charge 
of  a  parish  church,  ^ut  tantum  jus  in  ecde'- 
sid  parochiali  habei  quantum  pradatus  in 
eecUsid  coUegi€Ud,  It  appears  that  when 
dioceses  were  divided  into  parishes,  the 
clergy,  who  had  the  charge  in  those  places, 
were  called  rectors ;  afterwards,  when  their 
rectories  were  appropriated  to  monasteries, 
&c.,  the  monks  kept  the  great  tithes,  but 
the  bishops  were  to  take  care  that  the 
rector's  place  should  be  supplied  by  an- 
other, to  whom  he  was  to  allow  the  small 
tithes  for  his  maintenance;  and  this  was 
the  vicar. 

See  title  Advowson. 

BECTOBT.  This  word  appears  to  be 
used  for  ^u  entire  parish  church,  with  all 
its  rights,  glebes,  tithes,  and  other  profits 
(Spelm).  The  word  was  often  used  to  signify 
the  rector's  manse, .  or  parsonage  house. 
Ken.  Par.  Antiq.  549. 
See  title  Advowson. 
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BECUBAHTB.  This  word,  as  used  in 
the  statutes,  has  been  expounded  to  mean 
all  those  who  separate  from  the  church  as 
established  by  the  laws  of  this  realm  (Les 
Termes  de  la  Ley).  Numerous  laws  against 
recusants  were  parsed  in  the  persecuting 
times  of  Charles  ![.,  in  which  rei^n  these 
recusants  were  chiefly  non-conformists. 
The  term  does  not,  in  ract,  appear  to  have 
ever  been  applied  to  Roman  Catholics  or 
Jews,  but  only  to  Protestant  Dissenters. 
See  title  Statutes  Ecclbbiabtical. 

BmDENDTTM.  The  reddendum  is  a 
clause  in  a  deed  by  which  the  grantor 
reserves  something  to  himself  out  of  what 
he  has  granted  before.  It  is  situated  be- 
tween the  habendum  and  the  covenants  in 
deeds,  and  usnally  begins  either  with  the 
word  "yielding"  or  the  word  '*  rendering ;" 
thus  in  a  lease,  that  clause  which  com- 
mences with  the  words  **  yielding  and  pay- 
ing "  is  the  reddendum.    4  Cruise,  26. 

BmDinON.  A  j  ndicial  confession  and 
acknowledgment  that  the  land  or  thing  in 
demand  belongs  to  the  demandant,  and  not 
to  the  person  surrendering.  84  &  85  Hen. 
8,  c.  24 ;  Cowel. 

BEDDITU8  8ICCTTS  (dry  rent,  barren 
rent),  A  rent  foi  the  recovery  of  which 
no  power  of  distress  is  given  by  the  rules 
of  the  Common  Law  (3  Cm.  Dig.  314). 
It  is  also  sometimes  called  rent  seek  (Litt. 
8ec.217,  218.  See  also  Co.  Litt.  143a,  143  B, 
153  a,  n.  (1).  But  a  power  of  distress  for 
this  rent  was  given  by  stat.  4  Goo.  2, 
c.  28.  For  the  other  varieties  of  rent,  see 
title  Bent. 

BmEEXABLE  BIOHTB.  Such  rights 
as  return  to  the  grantor  of  lands,  Ac,  on 
repayment  of  the  sum  for  which  such 
rights  were  granted.    Jacob ;  Tomlins. 

BE-DS1CI8E :  See  title  Demise. 

UKDinirPnoy,  SQUITT  of  .-  See  titles 
Equity  op  Bedemftion  ;  Airo  Moetgaqb. 

BS-DI8SEI8Iir.  A  disseisin  made  by  a 
person  who  had  once  before  been  adjudged 
to  have  disseised  the  same  man  of  his  lands 
or  tenements,  for  which  there  lay  a  special 
writ,  termed  a  writ  of  re-disseisin.  Beg, 
Orig.  204 ;  Cowel. 

BmUCnOV.  in  French  Law,  when  a 
parent  gives  away,  whether  by  gift  inter 
vivoe  or  by  legacy,  more  than  his  portion 
disponible  ($ee  that  title),  the  donee  or 
legatee  is  required  to  submit  to  have  his 
gift  reduced  to  the  legal  proportion. 
See  also  title  Hotchpot. 

SK-SHTBT.  The  entering  again  into 
or  resuming  possession  of  premises.  Thus 
in  leases  there  is  a  proviso  for  re-entry  of 
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tlie  lessor  on  the  tenant  not  paying  the 
rent,  or  not  performing  the  coTenantn  con- 
tained in  the  lease ;  and  by  Tirtoe  of  snch 
proviso  the  lessor  may  take  the  premise 
into  his  own  hands  again  if  the  rent  be  not 
paid,  or  the  covenants  be  not  obsenred  by 
the  lessee;  and  this  taking  possessioii 
again  is  termed  re-entry.  2  Omiae,  8: 
Cowel. 

See  also  title  Entbt. 

BE-EZGHAKOE.  The  like  sam  of 
money  payable  by  the  drawer  of  a  bill  of 
exchange,  which  is  returned  protested  back 
again  to  the  place  whence  it  was  drawn, 
for  the  exchange  of  the  sum  mentioned  in 
the  bill.     Lex  Mereai,  98. 

SS-EZTEHT.      A  second  extent  made 
on  lands  and  tenements  on  complaint  being 
made  that  the  former  extent  waa  only  par- 
tially performed.    Cowel. 
See  title  Extent. 


The  fact  of  something 
being  referred.  Thus,  in  the  proceedings 
in  a  suit  in  equity,  or  in  an  action  at  law, 
matters  frequently  arise  which  would  iaka 
up  too  much  of  the  time  of  the  Court  to  be 
brought  before  it  for  its  decision;  and 
such  matters  are  therefore  referred  to  the 
masters  of  the  respective  Courts,  or  to 
special  referees,  to  be  inquired  into  by 
them.  The  order  of  the  Court  authorizing 
such  a  reference  is  termed  an  order  of 
reference. 

See  title  Abbitbatiok. 

EElEBBDrG  A  CAITflE.  When  a  case 
or  action  involves  matters  of  account  or 
other  Intricate  details  which  require 
minute  examination,  and  for  that  reason 
are  not  fit  to  be  brought  before  a  jury,  it 
is  not  unusual  to  refer  all  mattere  in  dif- 
ference between  the  parties  to  the  deoiBion 
of  an  arbitrator,  and  in  such  a  case  the 
cause  is  said  to  be  referred. 
See  also  title  Befebencb. 

EEFOBXATOBT.  Under  the  stat.  29 
&  30  Vict.  c.  117,  8.  14,  where  a  juvenile, 
t.e.,  person  to  appearance  under  16  years  of 
age,  is  convicted,  whether  on  indictment  or 
in  a  summary  manner,  of  an  offence  punish- 
able  with  penal  servitude  or  imprisonment, 
and  is  sentenced  to  be  imprisoned  for  the 
period  of  ten  days  or  longer,  he  may  be 
sent  to  a  reformatory  school  of  his  own 
religious  persuasion  for  between  two  and 
five  years. 

EEFRE8HEB,  It  frequently  happens 
that  after  the  briefs  in  a  cause  have  been 
delivered  to  counsel,  the  cause,  flrom  a 
press  of  business  or  some  other  reason,  is 
adjourned,  or  allowed  to  stand  over  from 
one  term  or  sittings  to  another,  which  im- 
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poses  upon  ooansel  the  neoe8:iity  of  re- 
perasing  their  briefs,  in  order  to  refresh 
their  memory  upon  the  various  points  of 
the  cause ;  in  consideration  of  which  it  is 
usmil  for  the  attorney  to  mark  on  the  briefs 
which  have  so  been  delivered  a  small 
odditional  fee,  thence  termed  a  refresher 
fee. 

BEOAL  FI8EX8:  See  title  Fisn  Royal. 

BSOALUl  llie  royal  rights  of  a  king, 
the  king's  prerogative ;  and  regalia  faeere 
is  to  do  homage  or  fealty  when  he  is  in- 
vested  with  the  regalia  ((jowel).  The  word 
is  also  occasionally  nsed  to  denote  the 
emblems  of  sovereignty. 

BEOABDAHT  (Fr.  looking  at).  Thus,  a 
villein  regardant  was  oalled  reganiunt  to 
the  manor,  because  he  was  charged  with 
doing  all  base  services  within  the  same, 
nnd  with  seeing  that  the  same  was  freed 
from  all  things  that  might  anuoy  it.  Co. 
Litt.  120;  Gowel. 

See  also  title  Yillbnaqe. 

BSOB  nfOOHSULTO.  A  writ  issued 
from  the  king  to  the  judges,  commanding 
them  not  to  proceed  in  a  cause  which  may 
prejudice  the  king  without  the  king  being 
advised.    18  Yin.  Abr.  275,  280. 

Ttymm,  DOTAL.  In  French  Law,  the 
dot  J  being  the  property  which  tlie  wife 
brings  to  the  husband  as  her  contribution 
to  the  support  of  the  burdens  of  the  mar- 
riage, and  which  may  either  extend  as  well 
to  future  as  to  present  property,  or  be  ex- 
pressly confined  to  the  present  property  of 
the  we,  is  subject  to  certain  regulations 
which  are  summarized  in  the  phrase  rigime 
dotal.  The  husband  has  tne  entire  ad- 
ministration during  the  marriage;  but  as 
a  rule  where  the  dot  consists  of  immove- 
ables, neither  the  husband  nor  t))e  wife,  nor 
both  of  them  together,  can  either  sell  or 
mort|B^ge  it.  The  dot  is  returnable  upon 
the  dissolution  of  the  marriage,  whether  by 
death  or  otherwise. 

BEGnCS    XV    fSOUXUVAJjri.         in 

French  Law  is  the  community  of  interests 
between  husband  and  wife  which  arises 
upon  their  marriage.  It  is  either  (1)  legal 
or  (2)  oonventioned,  the  former  existing  in 
the  absence  of  any  agreement  properly  so 
called  and  arising  from  a  mere  aeclaration 
of  community,  the  latter  arising  from  an 
agreement  properly  so  called.  Legal  com- 
munity extend  to  all  the  moveable  and 
immoveable  property  of  both  parties  (and 
the  profits  tnereof)  at  the  time  of  and 
during  the  marriage,  and  also  to  all  the 
debts  with  which  either  spouse  is  burdened 
at  the  date  of  the  marriage,  or  which  the 
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husband  or  the  wife  (with  his  consent)  con- 
tracts during  the  marriage.  Under  such 
a  community,  the  husband  has  ttie  sole 
management  and  disposal  of  the  property, 
but  he  cannot  give  them  ayay  for  nothing, 
unless  it  should  be  for  the  advancement  of 
the  children  of  the  marriage.  This  com- 
munity is  destroyed  by  a  judicial  separa- 
tion de  eorpe  et  de  biens,  and  the  wife 
recovers  the  free  administration  of  her 
goods.  Oonventional  community  may  be 
as  diverse  as  the  parties  choose  by  their 
conventions  to  make  it,  these  conventions 
most  commonly  regulating  the  amount  of 
property  which  shall  be  held  in  common, 
excluding  the  after-acquired  property  from 
it,  or  making  other  such  restrictive  regula- 
tions. 

BJS0I8TEB.  A  book  wherein  things  are 
registered  for  the  preservation  of  the  same ; 
thus  a  parish  register  is  that  book  wherein 
the  baptisms,  marriages,  and  burials  are 
registered  in  the  respective  parishes ;  there 
is  also  a  book  wherein  are  entered  the 
various  forms  of  original  and  judicial  writs, 
which  is  termed  the  register  of  writs.  Go. 
Litt.  159 ;  Ck>weL 

See  also  the  two  following  titles. 

BEOIBTRAB.  An  officer  who  has  the 
custody  or  keeping  of  a  registry.  There 
are  several  officers  of  this  kind  connected 
with  the  law.  The  principal  are  the 
registrars  of  the  Courts  of  Cnancery  and 
Bankruptcy  and  the  registrars  of  births, 
deaths,  and  marriages.  The  registrar  of 
the  Oourt  of  Chancery  is  an  officer  with 
whom,  in  certain  cases,  the  defendants  are 
compelled  to  enter  their  appearances;  and 
by  him  the  decrees  of  the  Coart  are  drawn 
up,  signed,  and  passed.  As  to  the  duties 
of  the  registrars  of  the  Court  of  Bankruptcy, 
the  reader  is  referred  to  the  Bankruptcy 
Act,  1869.  The  registrars  of  births,  deaths, 
and  marriages  are  officers  appointed  under 
the  6  &  7  Will.  4,  c.  86,  7  Will.  4  & 
1  Vict.  o.  22,  and  3  &  4  Vict  c.  92,  for  the 

Surpose  of  keeping  in  their  respective 
istricts  an  exact  register  of  every  birth, 
death,  and  marria^  which  may  take  place 
therein.  The  registrars  of  each  union  are 
subjected  to  the  supervision  of  their 
"superintendent  registrar,"  and  these  again 
are  subject  to  the  authority  of  a  superior 
officer  appointed  under  the  great  seal,  and 
holding  office  during  the  pleasure  of  the 
Crown,  called  the  **  Begistriir  General  of 
Births,  Deaths,  and  Marrioges  in  Eng- 
land."   See  the  statutes  above  referred  to. 

BBGI8TBT  OF  DEEDS.  By  certain 
Acts  of  Parliament  all  deeds  and  convey- 
ances (with  some  exceptions)  which  affect 
lands  in  the  counties  of  Middlesex  and 
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York,  Rro  required  to  bo  regiatorod :  that 
in,  un  abntract  of  their  Bubdttince  is  required 
to  be  entered  in  a  rcp^i^ter  kept  for  that 
l>urpo.?e.  The  object  of  this  is  tliat  pur- 
ohast'rs  and  m^tgagees  of  lands  in  these 
counties  by  referring  to  this  register  may 
have  an  opportunity  of  ascertaining 
wiicther  the  laniis  they  are  about  to  Dur- 
chase  are  in  any  way  incumbered  or  other- 
wise atTected  by  any  prior  transactions; 
and  therefore  by  these  statutes,  deeds  and 
conveyances  are  void  against  subsequent 
purchasers  or  mortgagees,  unless  registered 
ix'foro  the  conveyances  under  which  such 
purchasers  or  mortgagees  claim,  unless,  in- 
deed, the  subsequent  purchaser  or  mort- 
gagee had  notice  of  the  prior  charge  (Le 
Neve  V.  Le  Neve,  2  Wh.  &  Tud.  L.  C.  28). 
By  a  Bill  of  the  present  session  it  was 
proposed  to  make  the  registration  of  titles 
to  land  universiU ;  but  tlie  Bill  has  fallen 
through  for  the  present. 

BEOBATIKO  (from  re,  Again,  and  the 
Fr.  qrater,  to  scrape).  In  one  sense  this 
word  signifies  the  scraping  or  dressing  of 
cloth  or  other  goods  for  the  purpose  of 
selling  them  again.  But  in  its  more 
ordinary  sense  it  means  the  offence  of  buy- 
ing or  getting  into  one's  hands  at  a  fair  or 
market  any  provisions,  com,  or  other  dead 
victual  with  the  intention  of  selling  the 
same  again  in  the  bame  fair  or  market,  or 
in  some  other  within  four  miles  thereof,  at 
a  higher  price ;  and  he  who  commits  this 
offence  is  termed  a  regrator.  8  Inst.  195 ; 
5  Edw.  C,  c.  14. 

See  also  title  Fobestallino. 

BS-HSABmO.  When  a  party  seeks  to 
have  a  decree  of  the  Court  of  Chancery 
reversed  or  altered  he  may  petition  for  a 
re-hearing ;  that  is,  for  the  cause  to  be 
heard  again.  Such  re-hearing  is  usually 
had  before  the  same  judge  that  previously 
heard  the  case.  It  is  obtained  upon  a 
petition  to  the  Lord  Chancellor,  accom- 
panied with  the  certificate  of  two  counsel, 
one  of  whom,  at  least,  must  have  been 
engaged  on  the  occasion  of  the  former 
hearing;  and  the  usual  ground  of  it  is 
that  there  has  been  an  oversight  on  the 
part  of  the  jud^e,  resulting  in  a  mis- 
carriage of  justice.  The  certificate  is, 
however,  in  the  most  general  form,  merely 
stating  that  the  cause  is  a  proper  one  to 
be  re-heard.  In  case  the  re-hearing  is  that 
of  an  order  made  on  motion,  then  no 
certificate  of  counsel  is  required,  and 
neither  is  any  petition  of  appeal  necessary, 
but  counsel  merely  moves  the  Court  of 
Appeal  on  motion  with  notice. 
See  also  title  Appeal. 

BEJOnVBEB :  See  title  Rebutter. 


BBJOIVnra  GBATIB.     RejoinuigTolim- 

tarily,  or  without  being  reqnirt^  to  do  sn 
by  a  rule  to  rejoin.  It  would  seem  th>t 
when  a  defendant  is  under  terms  to  rej«  ia 
gratis,  it  means  that  he  must  deliyer  % 
rejoinder,  vrithont  putting  the  plaiatiir  Vf 
the  necessity  of  obtaining  a  rule  to  njoin. 
Atkins  V.  Andenon,  10  M.  &  W.  12 ;  Lush  i 
Pr.  396. 

BSLATOB.  A  rehearser  or  teller.  It  If 
sometimes  used  to  signify  an  infcKiner: 
as  in  the  case  of  an  information  being  filtti 
by  the  Attorney-General  at  the  rdaiton  <^ 
some  informant,  such  informant  is  termed  a 
relator,  and  the  information  is  said  to  be  at 
the  relation  of  such  person.  Such  ia- 
formations  are  usually  laid  in  the  0>nrt  d 
Chancery  for  the  abatement  of  a  public 
nui^noe ;  the  corresponding  proceeding  in 
the  Courts  of  Common  Law  is  called  an 
indictment. 

BXLBASS.  A  release  is  a  discharge 
or  conveyance  of  a  man's  right  in  lands 
or  tenements  to  another  who  already  has 
an  estate  in  possession ;  as  if  A.  has  a 
lease  of  lands  for  a  term  of  years,  aD>i 
B.  has  the  remainder  or  reversion  ia 
fee :  here  the  Tee  simple  of  the  lands  mar 
become  vested  in  A.  by  B.  executing  a 
release  of  them  to  A.  (4  Cmise,  84).  Such 
a  release  is  said  to  operate  by  enlaj-gcsneDt 
of  the  estate  of  A.  For  the  other  varietit!> 
of  a  release,  and  the  incidents  attaching 
thereto,  see  title  Contetamces. 

BTtLEAflU  TO  U8X8.  The  canveyanoe 
by  a  deed  of  release  to  one  party  to  the  u.« 
of  another  is  so  termed.  Thns,  when  a 
conveyance  of  lands  was  effected,  by  thoec" 
instruments  of  assurance  termed  a  lease 
and  release,  from  A.  to  B.  and  his  heirs,  to 
the  use  of  C.  and  his  heirs,  in  such  case  C. 
at  once  took  tlie  whole  fee  simple  in  such 
lands ;  B.,  by  the  operation  of  the  Statute 
of  Usesi,  being  made  a  mere  conduit  pipe  for 
conveying  the  estate  to  C. 
See  title  ComrETAKcss. 

BUTiTRF.  A  fine  or  acknowledgment, 
which,  during  the  feodal  system,  the  hdr 
paid  to  the  lord  on  being  admitted  to  the 
feud  which  his  ancestor  possessed;  it 
generally  consisted  of  houses,  arms,  money, 
and  the  like ;  it  was  called  a  relief,  either 
because  it  raised  up  and  re-established  the 
inheritance,  or  because  by  it  the  heir  took 
up  or  lifted  up  the  inheritance,  or  in  the 
words  of  the  feodal  writers,  "  inoartcun  ft 
cadueam  heredilatem  reUvabai"  (Knieht, 
14).  It  seems  that  a  relief  is  still  payable; 
if  demanded.    Wms.  R.  P.  p.  120. 

BEM,  nr :  See  title  In  Pebsonam. 

BBMAiyDBB     A  remainder  is  defined 
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to  be   an  estate  limited  to   take   effect 
and  be  enjoyed  after  another  estate  is 
determined.     As  if  a  man  who  is  seised 
of  lands  in  fee  simple    giants  them  to 
A.  for  twenty  years,  and  after  the  deter- 
mination of  that  term,  to  B.  and   his 
heirs  for  ever;  in  this  ease  the  estate  of  A. 
(that  is,  the  interest  which  A.  has  in  the 
lands  for  tiie  twenty  years)  is  termed  an 
estate  for  years;  and  the  estote  of  B.  (that 
is,  tlie  interest  which  B.  has  in  the  lands 
after  the  end  of  the  twenty  years)  is  termed 
a  remainder.    In  order  to  constitute  or  to 
create  a  remainder,  it  is  a  rule  that  there 
must  be  some  particular  estate  (as  it  is 
termed)  to  support  it,  that  is,  at  the  time 
of  creating  a  remainder  there  must  be 
•8ome  estate  (in  the  same  lands  to  which 
the  remainder  applies)  created  at  the  same 
time  to  precede  the  remainder,  which  pre- 
ceding  estate  is  termed   the   particular 
estate.    Thus,  in  the  above  instance  (of  a 
man  who  is  seised  of  lands  in  fee  simple 
granting  them  to  A.  for  twenty  years,  and 
after  the  determination  of  that  term  to  B. 
and  his  heirs  for  ever),  the  estate  of  A.  is 
termed  the  particular  estate,  because  it  is 
only  a  small  part,  or  particuU^  of  the  in- 
heritance, the   residue  or  remainder   of 
which  Sb  granted  over  to  B.  The  necessity 
of  creating  this  preceding  particular  estate, 
in  order  to  make  a  good  remainder,  arises 
from  this  plain  reason,  that  the  word  *'  re- 
mainder "  is  a  relative  expression,  and  im- 
plies that  some  part  of  the  thing  is  pre- 
viously disposed  of;  for  where  the  whole 
is  conveyea  at  once,  there  cannot  possibly 
exist  a  remainder.    Remainders  are  said 
to  be  either  vested  or  contingent.    Vested 
remainders  (or  remainders  executed)  are 
those  on  the  creation  of  which  a  present 
interest  passes  to  the  party,  though  to  be 
enjoyed  at  a  future  time,  and  by  which  the 
estate  is  invariably  fixed  to  remain  to  a 
deteiminato  person  after  the    particular 
estate  is  spent.  As  if  an  estate  is  conveyed 
to  A.  for  twenty  years,  remainder  to  B.  in 
fee ;  here  B.'s  is  a  vested  remainder,  which 
nothing  can  defeat  or  set  aside ;  so  that  a 
person  entitled  to  a  vested  remainder  has 
an  immediate  fixed  right  of  future  enjoy- 
ment, that  is,  an  estate  in  prauenti,  though 
it  is  only  to  take  effect  in  possession  and 
receipt  of  the  profits  at  a  future  period. 
Contmgent  (or  executory)  remainders  are 
such  as  are  limited  to  taxe  effect  in  favour 
of  a  dubious  and  uncertoin  person ;  as  if 
an  estate  is  conveyed  to  A.  for  life,  with 
remainder  to  B.'s  eldest  son  (then  unborn) 
in  tail ;  this  is  a  contingent  remainder,  for 
it  is  quite  uncertain  whether  B.  will  have 
a  son  or  not ;  but  the  insttuit  that  a  son  is 
bom,  the  remainder  is  no  longer  contin- 
gent, but  vested  (2  Cruise,  231).    Tlictc 


BEXACVDER— oon/tntMcf. 

two  varieties  of  remainder  are  defined  in 
Williams's  Real  Property  as  follows : — 

(1.)  A  vested  remainder  is  one  which  is 
always  ready  from  its  creation  to  its  close 
to  come  into  possession  the  moment  the 
prior  estate  determines ; 

(2.)  A  contingent  remainder  is  one  which 
is  not  always  so  ready. 

See  also  titles  Gontikoent  Bbmain- 

DBB ;  VbSTBD  BbMAISDEB. 


A  remnant,  that  which 
remains.  Thus  the  causes  which  are  de- 
ferred being  tried  from  one  term  to  another, 
or  from  one  sittings  to  another,  are  termed 
remanete.    1  Arch.  Pract.  375. 

BEIG&KBBAVOIBS.  Were  three  offi- 
cers, or  clerks,  of  the  Exchequer,  who  were 
formerly  called  clerks  of  the  remembrance. 
One  was  called  the  king's  remembrancer ; 
the  second,  the  lord  treasurer's  remem- 
brancer ;  and  the  third,  the  remembrancer 
of  the  first  fruito.  The  king's  remem- 
brancer entered  in  his  office  all  recog- 
nizances taken  before  the  barons  for  any  of 
the  king's  debts,  or  for  appearances,  or  for  ob- 
serving of  orders ;  he  wrote  process  against 
the  collectors  of  customs,  subsidies,  and 
fifteenths  for  the  accounts,  &c.  The  lord 
treasurer's  remembrancer  made  process 
against  all  sheriffs,  escheators,  receivers, 
and  bailiffs,  for  their  account ;  also  of  fieri 
facias  and  extent  for  any  debts  due  to  the 
king  either  in  the  pipe  or  with  the  audi- 
tors, &c.  The  remembrancer  of  the  first 
fruite  took  all  compositions  and  bonds  for 
the  first  fruits  and  tenths,  and  made  pro- 
cess against  such  as  did  not  pay  the  same. 
Cowel. 


/   • 


See  title  Bacuat. 


BEXISE  DB  LA  DXTTE.      In  French 
Law  is  the  release  of  a  debt. 


(remiitere,  to  send  back). 
In  real  property  law  is  a  restitution  of  one 
who  has  two  titles  from  the  latter  defective 
title,  in  respect  of  which  he  is  in  possession, 
to  the  former  complete  title  which  he  has 
to  the  lands,  but  in  respect  of  which  he  is 
not  in  possession.  It  is  necessary  in  order 
to  the  principle  of  remitter  taking  effect, 
that  the  latter  title  should  have  come  to 
the  party  by  the  act  of  law ;  for  if  it  came 
to  him  bv  his  own  act,  he  is  taken  to  have 
waived  his  former  or  more  ancient  title. 
Co.  Litt.  358. 

SEMITTITTrB  (t(  is  remitted).  This 
word  is  ordinarily  used  in  two  senses ;  first, 
for  an  enti7  or  minute  which  a  pliiintitf 
sometimes  makes  expressive  of  his  intention 
to  give  up  or  waive  the  damages  which  he 
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VEMJTnrXn^-oontinued. 
hasorigin:illy  demanded  in  bis  declaration, 
whence  tlie  entry  is  called  a  remiUitur 
damna ;  si-condly,  to  signify  the  returning 
or  sent! in  g  back  by  a  Conii  of  Appeal  the 
record  and  proceedings  to  the  Court  whence 
the  appeal  came.  A  common  instance  of 
the  firet  description  of  remittitur  is  afforded 
in  an  action  of  repUviny  wherein  the  defen- 
dant, having  pleaded  and  established  an 
avowry,  co";Dizanoe,  or  justification,  is  en- 
titled to  damages;  but  as  that  action  is 
generally  brought  merely  to  establish  a 
right,  the  defendant  often  excuses  or  remits 
the  payment  of  those  damages  to  which  he 
would  be  otherwise  entitled,  and  when  he 
does  so,  it  is  thus  recorded  in  the  judg- 
ment :  **  And  hereupon  the  said  C.  D. 
freely  here  in  Court  remits  to  the  said  A.  B. 
his  uamagcs  aforesaid ;  therefore  let  the 
said  A.  B.  be  acquitted  thereof.**  The 
second  sort  of  remittitur  is  used  when,  for 
instance,  the  House  of  Lords  having 
afiirmod  the  judgment  on  a  writ  of  error 
from  the  Queen's  Bench,  returns  or  remits 
the  record,  80  that  that  Court  may  carry 
its  sentence  (so  confirmed)  into  execution. 
The  form  is  thus  entered  in  the  judgment : 
"  Thereupon  the  record  aforesaid,  and  also 
the  proceedings  aforesaid  in  the  same  Court 
of  Parliament  had  in  the  premises,  are  re- 
mitted by  the  same  Court  of  Parliament 
to  the  Court  of  our  said  Lady  the  Queen, 
before  the  Queen  herself,  wheresoever,  &c., 
to  the  end  that  execution  may  be  done 
thereupon,  &c."  Tidd's  Forms,  574,  615, 
&c. 

m 

SEHDEB  (from  the  Fr.  rendre,  to  re- 
turn). To  give  up,  to  yield,  to  surrender. 
Tlius,  when  a  defendant  who  has  been 
arrested,  and  has  obtained  his  liberty  by 
procuring  bail,  yields  himself  up  again 
into  custody,  in  order  that  the  bail  may  be 
discharged  from  thfir  obligation  and  lia- 
bility, he  is  said  to  render  himself  in  dis- 
charge of  his  bail.    1  Arch.  Praot.  872. 

BEKOTTKCfIKO  PROBATE.  Refusing 
to  take  upon  oneself  the  ofilce  of  executor 
or  executrix.  Refusing  to  take  out  probate 
under  a  will  wherein  one  has  been  ap- 
pointed executor  or  executrix. 


(redditui).  Defined  to  be  an 
annual  return  made  by  the  tenant  to  the 
landlord,  either  in  labour,  money,  or  pro- 
visions, in  consideration  of  the  lands  or 
tenements  which  such  tenant  holds  of  his 
landlord ;  from  which  it  follows,  that 
though  rent  must  be  a  profit,  yet  there  is 
no  occasion  that  it  shoula  consist  of  money. 
There  are  three  principal  kinds  of  rents, 
viz.,  rent-service,  rent-charae,  and  rent- 
seek.  Rent-service  consisted  of  fealty  and 
a  certain  rent,  and  this  was  the  only  kind 
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of  rent  originally  known  to  the  Common 
Law ;  it  was  called  rent-seirioe,  because 
it  was  given  as  a  compensation  for  the  ser- 
vices to  which  the  land  was  originallT 
liable.  When  a  rent  was  granted  out  i! 
lands  by  deed,  tiie  grantee  had  not  power 
to  distrain  for  it,  because  there  was  do 
fealty  annexed  to  sach  grant.  To  t&ntdj 
this  inconvenience  an  express  power  of  dis- 
tress was  oommonly  inscoied  in  the  "giant 
Rent-seek,  or  bajren-rent,  is  nothing  more 
than  a  rent  for  the  recovery  of  which  n> 
power  of  distress  is  given  either  by  tbe 
rules  of  the  Common  Law  or  the  agree- 
ment of  the  parties.  This  third  variety  of 
rent  arises  where  a  landlord  grants  awsr 
his  rent  without  at  the  same  time  granting 
his  reversion  to  which  that  rent  was  inci- 
dent. But  by  stat.  4  Geo.  2,  c.  28,  a  power 
of  distress  has  been  made  incident  both  to 
rents-charge  and  to  rents-seek.  There  are 
the  following  other  minor  varieties  of 
rents,  viz. : — 

(4.)  Quit  Rekts,  tse  that  title; 

(5.)  Gbound  Rxmtb,  tse  that  title ; 

(6.)  F£B  Farm  Rents,  see  that  title;  and 

(7.)  Rents  of  Assizb,  see  that  title. 

BENTAL  (said  to  be  corrupted  from 
rent-roll).  A  roll  on  which  the  rents  of 
a  manor,  or  other  estate,  are  registered  or 
set  down,  and  by  which  the  landlord's 
bailiff  collects  the  same.  It  contains  the 
lands  and  tenements  let  to  each  tenant, 
the  names  of  the  tenants,  and  other  parti- 
culars connected  therewith.   Cunningham. 

BEHT-BOLL :  See  title  Rental. 

BEHT8  OF  A8SIBE  (nddihu  asnsr.) 
The  certain  and  determined  rents  of  the 
freeholders  and  ancient  copyholders  of 
manors  are  called  rents  of  assise,  appar- 
ently because  they  were  assised  or  made 
certain,  and  so  distinguished  from  reddihu 
mobHiif  which  was  a  variable  or  fluctuat- 
ing rent.    8  Cndse,  814. 

BSPABATIOHE  FAOIEHBA.  A  writ 
which  lay  in  various  cases ;  as  if,  for  in- 
stance, there  were  three  tenants  in  common, 
joint  tenants,  or  pro  tndtviso,  of  a  miU  or 
house  which  had  fallen  into  decay,  and  one 
of  the  three  was  willing  to  repair  it,  and 
the  other  two  not ;  in  such  case  the  party 
who  was  willing  to  repair  it  might  have 
this  writ  against  the  other  two.  R^.  Orig. 
153:  Cowel. 

BEPLEADEB.  To  j^lead  again.  When, 
after  issue  has  been  joined  in  an  action 
and  a  verdict  given  thereon,  the  ple^ading 
is  found  (on  examination)  to  have  mis- 
carried, and  failed  to  effect  its  proper 
object,  viz.,  of  raising  an  apt  and  material 
question  between  the  parties,  the  Goort 
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will,  on  motion  of  the  unsuooessful  party, 
award  a  repleader,  tiiat  is,  will  order  the 
parties  to  plead  de  novoy  for  the  pur- 
{)oee  of  obiiining  a  better  issue.  For 
example,  if  in  an  action  of  debt  on  bond, 
conditioned  for  the  payment  of  £10  10<.  at 
a  certain  day,  the  defendant  pleads  the 
|)ayment  of  £10  according  to  the  form  of 
the  condition ;  and  the  plaintiff,  instead  of 
demurring,  tenders  issue  upon  such  pay- 
ment ;  it  is  plain  that  whether  this  Lssue 
be  found  for  tiio  plaintiff  orihe  defendant, 
it  will  remain  equally  uncertain  whether 
the  plaintiff  is  entitled  or  not  to  maiutain 
his  action ;  for  in  an  action  for  the  penuhy 
of  a  bond,  conditioned  to  pay  a  certain 
sum,  the  only  material  question  is  whether 
the  exact  sum  were  paid  or  not,  and  repay- 
ment in  part  is  a  question  quite  beside  the 
legal  merits.  The  Ck)urt  will  after  trial 
grant  such  repleatler  only  if  that  will  be 
the  means  of  effecting  substantial  justice 
between  the  parties;  nor  will  the  Court 
grant  it  where  it  can  give  judgment  non 
obitante  veredicto  on  the  whole  record.  If 
a  repleader  is  granted  where  it  should  be 
refused,  or  vice  versa,  that  is  ground  of 
error.  The  form  of  the  jud«;ment  of  re- 
pleader is  ^^quod  partes  replacitent."  2 
Arch,  Praot.  1553-4. 

BEPLEVIABLE.  Capable  of  being  re- 
plevied. Property  is  said  to  be  repleviable 
or  replevidiible  when  proceedings  in  replevin 
may  be  resorted  to  for  the  purpose  of  trying 
tlie  right  to  such  property.  Thus  goods 
taken  under  a  distress  are  repleviable, 
for  the  validity  of  the  taking  may  be 
tried  in  an  action  of  replevin ;  but  goods 
delivered  to  a  carrier  ana  unjustly  detained 
are  not  repleviable,  Cor  the  unjust  deten- 
tion of  goods  delivered  on  a  contmct  is  not 
an  injurv  to  which  the  action  of  replevin 
applies,  but  forms  the  ground  of  an  action 
of  detinue  or  trover.  See  Qalloway  v.  Bird^ 
4  Bing.  299. 

BEPLEVIK  (from  replegiare,  to  deliver  to 
the  owner  upon  pledges).  A  personal  ac- 
tion adapted  to  tiy  the  validity  of  a  distress, 
or  to  recover  the  possession  of  goods  un- 
lawfully distrained  (Com.Dig.  •*  Replevin"). 
Where  goods  have  been  distrained,  and  the 
tenant  thinks  the  distress  unlawful,  and 
wishes  to  contest  its  validity,  the  action  of 
replevin  is  the  appropriate  remedy  to  resort 
to  for  the  purpose.  The  mode  adopted  is 
by  tlie  aggrieved  party  making  plaint  («.«., 
cumplaint)  to  the  sheriff,  and  his  goods  are 
thereupon  replevied,  that  is,  delivered  to 
him  upon  his  giving  security  to  prosecute 
an  action  against  the  distrainor  for  the  pur- 
pose of  trying  the  legality  of  the  distress  ; 
and  if  upon  such  trial  the  right  be  deter- 
mined in  favour  of  the  latter,  then  the 


BXFLEVIM— continued, 
goods  are  returned.  In  form  it  is  an  action 
for  damages  for  the  illegal  taking  and  de- 
taining of  the  goods  and  chattels  (Com.  Dig. 
tit.  *•  Replevin";  2  Arch.  Pr.  1081;  Wood- 
fall's  Land,  and  Ten.  lib.  3,  c.  6,  s.  1. 


This  word,  as  used  in  re- 
ference to  the  action  of  replevin,  signifies 
to  re-deliver  goods  which  nave  been  dis- 
trained to  the  original  possessor  of  them, 
on  his  pledging  or  giving  security  to  pro- 
secute an  action  against  the  distrainor  for 
tiie  purpose  of  trying  the  legality  of  the 
distress.  It  has  also  been  used  to  signify 
the  bailing  or  liberating  a  man  from  prison 
on  his  finding  bail  to  answer  for  his  forth- 
coming at  a  future  time. 
See  tiUe  Replevin. 

BEFIICATIOK  (replicatio).  A  reply 
made  by  the  plaintiff  in  an  action  to  the 
defendant's  plea,  or  in  a  suit  in  Chancery 
to  the  defendant's  answer. 

See  also  titles  Answer  ;  Rebutteb. 

SEFOBT  OF  OOMHITTEE.  The  re- 
port of  a  parliamentary  committee  is  that 
communication  which  the  chairman  makes 
to  the  House  at  the  close  of  the  investiga- 
tion upon  which  it  has  been  engaged  :  and 
it  is  usually  in  tiie  form  of  a  series  of  resolu- 
tions. In  the  House  of  Commons  he  ap- 
pears at  the  Bar  shortly  after  the  S]>eaker 
has  taken  the  ohuir,  and  on  being  called 
upon,  reads  his  report,  brings  it  up,  and  it 
is  received  by  a  vote  of  the  House. 

REFOBTS.  The  publislied  periodical 
volumes,  which  contain  the  various  cases 
argued  and  determined  in  the  several 
Courts  of  Law  and  Equity,  are  so  termed. 
Since  the  year  186G  inclusive,  the  chief  of 
these  reports  are  brought  out  under  the 
superintendence  of  a  council  styled  the 
Incorporated  Council  of  Law  Reporting  for 
England  and  Wales ;  formerly  the  matter 
was  left  to  the  enterprise  of  private  pub- 
lishers or  of  private  reporters ;  and  at  one 
time  the  reports  were  brought  out  at  the 
cost  of  the  State. 

See  title  Year-Books. 

EEFBE8EHTATI0V  AND  BEFEE8EV- 
TATIVE.  Representation  is  the  act  of 
one  person  representing  or  standing  in  the 
place  of  another ;  and  he  who  so  represents 
or  stands  in  the  place  of  another  is  termed 
bis  representative.  Thus,  an  heir  is  the 
representative  of  the  ancestor ;  and  an  exe- 
cutor is  the  representative  of  the  testator ; 
the  heir  standing  in  the  place  of  his  do- 
ceased  ancestor  with  respect  to  his  realty, 
the  executor  standing  in  the  place  of  his 
deceased  testator  with  respect  to  his  per- 
sonalty ;  and  henoe  the  heir  is  frequently 
denominated  the  real  representative,  and 
the  executor  the  personal  representative. 
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BBPBMnTATIOy  AVD  BIFBISSV- 
TAtxvs — continued. 

In  the  law  of  contracts,  a  representative 
18  an  agent ;  but  the  term  '*  representative" 
ia  little  used  for  this  purpose. 

In  Constitutional  Law  representatives  are 
those  cliosen  by  the  people  to  represent 
their  several  interests  in  Parliument.  Fur 
this  use  of  the  word,  see  title  BkpbesentA' 
TiOM  nn  Pabuament. 

BEPXmHTATIOV  IV  PASUAMSHT. 

The  custom  of  sending  representatives  to 
Parliament  appears  to  have  grown  up  at  a 
very  early  period,  but  the  fintt  extant  traces 
of  it  are  comparatively  recent.    Thus, 

(1.)  As  regards  County  Repreientation — 
The  earliest  extant  trace  is  in  1214,  King 
John  having  in  that  year  directed  the 
■heriffs  to  send  four  discreet  kniglits  {qua-' 
luor  diteretoa  milites)  of  the  county  to  re- 
present it  at  the  Parliament  which  was  to 
be  held  iit  Oxford ;  and 

(2.)  As  regards  Borough  Representation — 
The  earliest  extant  trace  is  in  1265,  Simon 
de  Montford  huving  in  that  year  issued 
writs  to  the  bhcriifs  directing  them  to  re- 
turn  two  citizens  or  burgesses  for  every  city 
or  borough  in  their  shrievalty ;  but  as 
Montford  was  assuming  an  exees:}  of  autho- 
rity in  issuing  those  writs,  that  instance  of 
borough  reprcbcntatiou  is  not  ooDsidered  of 
much  value,  while  on  the  oontrery  tiie 
wrils  issued  to  the  like  effect  by  Exlward  I. 
in  121^5  are  considered  of  great  value,  and 
they  afford  the  fiistdistiuct  leg-.d  trace  that 
is  extant  of  the  sunmioning  of  burgesses  to 
Parliament. 

It  has  been  suggested,  however,  that  all 
that  Edwanl  I.  did  in  1295  was  to  remodel, 
and  for  the  time  being  complete,  an  already 
existing  system  of  borougli  representation ; 
and  the  cases  of  the  boroughs  of  St.  Albans 
(1315)  and  of  Barnstaple  (1315)  arc  com- 
monly adduced  in  sup|)ort  of  the  earlier 
origin  of  borough  repiescntation.  Fur  the 
borough  of  St.  Albans  in  its  petition  to  the 
Kin^  claimed  that  to  bend  two  burgesses  to 
Parliament  was  its  prescriptive  right  exist- 
ing from  immemoriiil  aiitiauity,  and  the 
borough  of  Barnstaple  in  its  petition  to 
the  King  claimed  that  to  send  two  burgesses 
to  Piirliament  was  its  right  under  a  charter 
of  King  Athelstan.  Now,  the  interval  be- 
tween 1295  and  1315  being  only  twenty 
years,  and  the  interval  between  1295  and 
1315  Doing  only  forty  years,  it  is  clear  that 
the  claims  put  forward  by  these  two 
boroughs  in  the  manner  and  to  the  extent 
that  the  same  wore  put  forward,  would 
have  been  egregious  and  self -confuting  if 
borough  representation  had  origincUed  in 
1295,  or  even  in  1265. 

But  the  probability,  or  rather  certainty, 
'  of  an  earlier  origin  of  borough  representa- 
tion is  borne  out  and  corroborated  by  the 
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causes  which  led  to  the  deputies    from 
boroughs  bt  ing  summoned  at  all,  these 
causes  having  been  the  following : 

The  boroughs  were  increasing  in  wealth 
from  the  growing  probperity  of  commeiro ; 
and  the  spirit  of  lioerty  in  England,  which 
had  always  been  strong,  and  which  since 
Magna  Charta  grew  stronger  still,  prevented 
the  King  or  his  Government  from  laying 
tallages  at  his  own  will  and  pUasure  upon 
the  towDSiXMipIe ;  and  the  Crown  being  in 
constint  want  of  money,  it  became  a  con- 
stitutional usage  to  summon  deputies  from 
boroughs  for  the  express  and  single  pur- 
pose of  granting  the  necessary  tallages. 
See  also  titles  Ck)MSTiTUTiOH ;    Elec- 

TOBAL  FbANCHIBB. 


The  re- 
presentative peers  are  those,  who  at  the 
commencement  of  every  new  parliament 
are  elected  to  represent  Scotland  and  Ire- 
land in  the  British  House  of  Lords ;  namely, 
sixteen  for  the  former,  and  twenty-eight  for 
the  latter  country.  At  the  union  of  Scot- 
land with  England  in  1707,  and  of  Ireland 
in  18(  0,  the  peers  of  those  two  countries 
were  not  admitt<xl  en  masse  to  seats  in  the 
British  Parliament,  but  were  allowed  to 
elect  a  certain  number  of  their  body  to  re- 
prebent  them  therein ;  hence  the  term  *'  re- 
presentative peers."  The  Scottish  repre- 
sentative peers  must  have  descended  from 
ancestors  who  were  peers  at  the  time  of  the 
union. 

See  also  title  Repbissextation  in  Pab- 

LlAMENT. 


The  withdrawing,  or  sus- 
pending, for  a  time  sentence  of  execution 
against  a  prisoner.  Les  Termes  de  la 
Ley. 

BEFBISAL :  See  title  Mabque. 

BEFTTTEI),  BEFUTATION.  The  ge- 
neral, vulgar,  or  public  opinion  respecting 
anything.  Thus,  land  may  be  reputecl 
part  of  a  manor,  though  not  really  so,  and 
a  certain  district  may  be  reputed  a  parish 
or  a  manor,  or  be  a  parish  or  a  manor  in 
reputation,  although  in  reality  no  pariAh 
or  maui»r  at  all. 

BEFUTED  MAirOB  :  See  title  Makob. 

BSPUTXD  OWVEB.  He  who  has  the 
general  credit  or  reputation  of  being  the 
owner  or  proprietor  of  goods,  is  said  to 
have  the  reputed  ownership  in  them,  or  to 
bo  the  reputed  owner  thereof. 

BEQUEST,  LETTERS  OF :  See  title  Let- 
tebs  of  Request. 

SEQUBST8,  COUBT  OF :  See  iiUe  Ck)K- 

SCIENCE,  COI BTB  OF. 
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BX800U8,  or  SEflCITS  (Fr.  recous^ 
rescue).  A  reidstunoe  against  lawful  au- 
thority. As  for  iustance,  the  taking  back 
by  force  ^oods  which  have  been  taken 
under  a  distress ;  or  tlie  violently  taking 
away  a  man  who  is  under  arrest,  and  set- 
ting him  at  liberty,  or  otherwise  procuring 
liis  escape,  are  both  so  denominated ;  and 
for  which  writs  of  reseous  used  to  lie,  and 
now  an  ordinary  prosecution  for  the  rescue 
lies  against  such  offenders,  offending  par- 
ties, or  rticvMOTB^  as  they  were  termed. 
Co.  Lit.  lib.  2,  cap.  12;  ParreU  Naviga- 
tion Company  v.  Slower,  6  M.  &  W.  564. 

BESESYATIOIT.  In  conveyancing  a 
clause  of  reservation  is  a  clause  whereby 
the  grantor  or  lessor  reserves  either  to 
himself  or  to  the  lord  of  the  fee  some 
money,  chattel,  or  service  not  being  part  of 
the  thing  granted  or  demised  or  an  appur- 
tenant Uiereto.  A  reservation,  strictly  so 
called,  cannot  be  made  in  favour  of  a 
stran;;er,  although  such  an  attempted  re- 
servation might  be  good  as  a  condition  for 
payment  of  an  annual  sum  in  gross.  And 
it  follows  from  the  definition,  that  a  man 
cannot  grant  an  estate  and  reserve  part 
thereof,  or  make  a  feoffment  in  fee,  and  re- 
serve a  lease  for  life ;  also,  that  a  man  can- 
not reserve  rent  to  his  heirs  without  first 
reserving  it  to  himself.  A  reBervation  is 
often  confounded  with  an  exception,  but  the 
true  distinction  between  them  is,  that  in  a 
reservation  some  new  hereditament  is 
created,  and  that  usually  of  an  incorporeal 
kind,  whereas  in  an  exception  a  slice  (so  to 
speak)  of  an  already  existing  hereditament 
is  merely  withheld,  or  (as  the  name  de- 
notes), excepted,  out  of  the  conveyance. 
See  title  Exceition. 

S£-SETTIiEMEHT :  See  titles  Settle- 
iiENT  OF  KfiALTT ;  and  Estate  Tail. 

SESIDT7AST.  The  remaining  portion 
or  residue.  Thus  residuary  estate  or  pro- 
perty signifies  the  remaining  part  of  a  tes- 
tator's estate  ami  effects  after  payment  of 
debts  and  legacies,  &c.,  or  that  portion  of 
liis  estate  and  effects  which  has  not  been 
particularly  devised  or  bequeathed.  A  re- 
siduary legatee  is  he  to  whom  a  testator 
bequeaths  the  residue  of  his  estate  and 
effects,  after  the  payment  of  such  others  as 
nre  particularly  mentioned  in  the  will. 
Toller,  269. 

See  titles  Abatement  ;  Lapsb;  Legacy. 

BESIGKATION  OF  UVIKOB :  See  title 

SlKONY. 

BE8PITE,  TO.  To  adjourn,  to  forbear, 
to  forego.  &c.  Thus  to  respite  an  appeal 
at  the  sessions  appears  simply  to  mean  to 
adjourn  it  to  some  future  period,  or  to  for- 
bear bringing  it  on  at  the  time  it  was  first 


BESPITS,  TO — continued. 

entered  for.    Bespiting  of  homage  is  the 
forbearing  to  enforce  the  duty  of  homage 
from  a  tenant  who  held  his  lands  in  consi- 
deration of  doing  homage  to  his  lord. 
See  also  title  Bkpbibvb. 

BEBPITE  OF  HOMAGE.  The  forbear- 
ing or  dispensing  with  the  performance  of 
homage  by  tenants  who  held  their  lands  in 
consideration  of  performing  homage  to  their 
lords.  Such  a  respite  was,  most  frequently, 
granted  to  those  who  held  by  knight  ser- 
vice in  eapite,  who  paid  into  the  Exche- 
quer every  fifth  term  some  small  sum  of 
mouey  to  be  respited  from  doing  their 
homage.    Cowel. 

BESPONDEAT,  or  BE8F0HDEA8,  OITS- 
TEB.  Upon  an  issue  in  law  arising  on 
a  dilatonr  plea,  the  form  of  the  judgment 
is  that  the  defendant  answer  over,  which 
is  thence  called  a  judgment  of  reepondeai 
ouster.  This  not  being  a  final  judgment, 
the  pleading  is  resumed,  and  the  action 
proceeds.    Steph.  PI.  115. 

EESFOHDEAT  BUPERIOB  (let  the  supe- 
rior aneioer\  The  phrase  is  thus  used  in 
an  old  work, — Pur  insuffieieney  del  hayliff 
(2'un  liberty  respomhat  dominus  liberlatie, 
i.e.,  for  the  insnfiiciency  of  the  bailiff  of 
a  liberty,  let  the  lord  of  the  liberty  answer, 
(4  Inst.  IH ;  Cowel).  The  phrase,  as  used 
at  the  present  day,  simply  denotes  that  the 
principal  is  to  answer  for  the  act  of  his 
agent,  special  or  general,  done  within  the 
limits  of  his  agency.  A  landlord  fdso 
answers  for,  i.e.,  defends,  his  tenant. 

BESPONDEHT.  The  party  who  appeals 
against  the  judgment  of  an  inferior  Court, 
is  termed  the  appellant;  and  he  who  con- 
tends against  the  appeal  the  nspondcnt. 
The  word  also  denotes  the  persons  upon 
whom  an  ordinary  petition  in  tlie  Court  of 
Chancery  is  served,  and  who  are,  as  it 
were,  defendants  thereto.  The  terms  re- 
spondent and  co-respondent  are  used  in 
like  manner  in  proceedings  in  the  Divorce 
Court 

BEBPONDEHTIA.  A  contract  by 
which  the  master  or  owner  of  a  ship  bor- 
rows money  upon  the  goods  and  merchan- 
dize in  the  vessel,  which  must  necessarily 
be  sold  or  exchanged  in  the  course  of  the 
voyage,  and  in  which  cage  the  borrower 
personally  is  bound  to  answer  the  contract, 
and  is  therefore  said  to  take  up  money  at 
respondentia.  The  general  nature  of  a 
resjiondentia  bond  is  this,  the  borrower 
binds  himself  in  a  large  penal  sum,  upon 
condition  that  the  obligntion  shall  be  void 
if  he  pay  the  lender  the  sum  borrowed 
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aud  so  much  a  mouth  from  the  date  of  the 
bond  till  the  ship  arrives  at  a  certain  port, 
or  if  the  ship  be  lost  or  captured  in  the 
ciiurse  of  tlie  voyage  (2  Park  on  Insuranoe, 
G 1 5).  But  such  a  contract  is  now  usually 
called  a  bottomry  bond,  although  (as  the 
name  denotes),  tne  latter  phrase  was  ap- 
propriate only  where  the  vessel  itself,  or 
bottom,  was  included  in  the  security. 
Maude  &  P.  Merch.  Sh.  433;  Kay's  Law 
of  Shipping. 

See  titles  Bottombt  Bond  ;  Htfothe- 

CATION. 

BESTS.  The  days  of  grace  which, 
according  to  the  custom  of  commercial 
countries,  are  allowed  for  the  payment  of 
foreign  bills  and  notes.  The  woid  is  also 
used  in  reference  to  account  between  a 
debtor  and  a  creditor,  and  in  this  sense, 
signifies  the  making  a  pause  in  the  account 
by  striking  a  balance  therein  (see  Butter 
v.  Harrison,  Cow  p.  56G).  The  account 
which  is  taken  aguinst  a  mortgagee  in  pos- 
Bo»sion  is  commonly  directed  to  be  taken 
with  redSy  and  he  is  thereby  charged  with 
interest  as  from  the  dates  of  the  respective 
rests  upon  the  balance  of  proceeds  over 
interest. 

BSSULTIHO  irSE  :  See  title  Use. 

SnUMPnOir.  This  word,  as  used  in 
the  stat.  of  81  Hen.  6,  b.  7,  particularly 
signifies  the  taking  again  into  the  king^ 
hands  such  lands  or  tenements  as  before, 
upon  some  false  suggestion  or  other  error, 
he  had  delivered  to  the  heir,  or  granted 
by  letters  patent  to  any  man  (Cowel ;  Les 
Ikrmes  de  la  Ley).  The  policy  of  the  re- 
sumption of  royal  grants  of  lands,  was  much 
agitated  after  the  Revolution  in  1688,  owing 
chiefly  to  the  lavish  way  in  which  Wil- 
liam III.  made  such  grants  to  the  Duke  of 
Portland  and  others. 


Is  commonly  used  to  sig- 
nify a  notice  given  to  a  counsel  by  an 
attorney  on  behalf  of  the  plaintiff  or  de- 
fendant in  an  action,  in  order  to  secure  his 
services  as  advocate  when  the  cause  comes 
on  for  trial  This  notice  is  invariably  ac- 
companied with  a  fee  called  a  retaining 
fee. 

£^  also  titles  Attobney;  Barbisteb. 

BETOBKO  HABEKDO.  A  writ  that 
lies  for  the  distrainor  of  cattle,  goods,  and 
chattels,  &c,  (and  who,  on  replevin  brought, 
has  proved  his  distress  to  be  a  lawful  one), 
against  him  who  was  so  distrained,  to  have 
them  retnmed  to  him  according  to  law, 
together  with  damages  and  costs  (2  Arch. 
Pract.  1091).  If  to  the  rdorno  hcibendo 
the  sheriff  returns  that  the  goods,  &c.,  are 
eloigned,  the  defendant  may  then  sue  out  a 


BSTOBVO  HABKHSO — eotUinuetL 

writ  of  eapioM  in  wUhemamj  requiring  the 
sheriff  to  take  other  goods,  &G.,  of  the 
plaintiff  instead  of  those  eloigned  ;  and  in 
the  absence  of  any  such  other  goods,  the 
goods  of  the  pledges  may  then  be  taktn 
on  a  8ei.  fa,    2  Aroh.  Praet  1096. 

BETBAXIT    (he   has   withdrawn),     A 

retraxit  is  an  open  and  voluntary  rennn- 
ciation  in  Court  of  a  suit  by  the  plaintiff, 
by  which  he  for  ever  losee  hia  action.  A 
retraxit  is  very  similar  to  a  nolle  proaeqni, 
the  difference  between  them  being  that  a 
retraxit  is  a  bar  to  any  future  action  fur 
the  same  cause,  whereas  a  noUe  prosequi  is 
not,  unless  made  after  judgment  2  Arch. 
Pract.  1515 ;  Herber  v.  8ayer,  2  DowL  &  L. 
65,  n.  (b). 

See  title  Judgment. 

BETUBV.      This  is  a  word  which  is 
commonly  applied  to  writs  and  judges' 
summonses,  and  literally  signifies  much 
the  same  as  it  does  in  its  popular  sense, 
viz.,  to  retnm  or  send    back   anything. 
Thus,  writs  are  directed  to  certain  persons 
(as  to  sheriffs,  for  instance),  commanding 
them  to  perform  certain  acts,  end  after  a 
certain  time  to  return  the  same  into  the 
Ck)urt  again,  together  with  a  certificate  or 
memorandum  certifying  or  btating  what 
they  have  done  in  pursuance  of  such  com- 
mand.   This  memorandum  or  certificate  is 
written  on  the  back  of  the  writ,  and  id 
now  commonly  called  tlie  return  to  it;  m 
that  when  a  writ  is  dirtcted  to  a  th^riff 
ootn mantling  him  to  perform  certain  arts 
(as  to  arrest  a  man,  or  to  return  an  MJP. 
for  instance),  and  the  sheriff  in  due  time 
returns  the  writ,   together  with  such  a 
memorandum  as  above  described,  indorsed 
thereon,  this  memorandum  is  then  called 
the  sheriff's  return;   and  for  a  false  re- 
turn, he  is   civilly  responsible.     Before 
the  2  Will.  4,  c.  39,  writs  fur  the  com- 
mencement of  personal  actions,  viz.,  writs 
of  summons,  capfbs,  and  detainer,  were 
obliged  to  be  returned  upon  certain  fixed 
days  in  tenn,  which  were  thence  called 
the  return  days  of  the  term :  now,  how- 
ever, tills   is  not   the   case,   the   return 
day  being  regulated  by  the  service,  or 
execution,  of  the  writ   The  meaning  of  the 
word  **  returnable,"  as  applied  to  a  judge's 
summons,  is  nearlv  the  same,  signifying 
the  time  appointed  by  the  judge  in  the 
summons  for  hearing  the  parties  on  the 
subiect-matter  of  dispute ;  tlie  simimons  is 
said  to  be  returnable  at  such  time,  because 
the  party  who  takes  out  such  summons 
returns  with  it  at  the  time  therein  ap- 
pointed to  the  place  whence  he  took  it  out 
1  Arch.  Pract  160;  Smith's  Action  at  Law, 
241. 

BETE,    or    OBEEVE    (from    the    Sax. 
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BXYE,  or  OBSEYZ — eonlinu^. 

gerefaj  a  prefect) .  The  balUffof  a  franchise 
or  mAnor ;  hence,  shire-reve  is  used  for  a 
sheriff,  &o.    Ck)weL 

SEVSLAHB.  Such  land  as  paving  re- 
yerted  to  the  king  after  the  death  of  his 
thane,  who  had  it  for  Ufe,  was  not  after- 
wards granted  out  to  any  other  person  by 
the  king,  but  remained  in  charge  on  the 
account  of  the  reve  or  bailiff  of  the  manor, 
who  it  seems  usually  kept  the  profit  of  it 
himself,  till  it  was  discovered  and  presented 
to  the  king.  Domesday;  Spelman  on 
Feuds. 

BSVZinnS:  ^e  title  taxation. 

BXYZRSAL    OF    JTrDOXSVT.        The 

annulling  or  miJdng  a  judgment  void  on 
account  of  some  error  in  the  same. 

BEVZB8I0N'.  That  which  reverts  or 
returns  to  a  person.  An  estate  in  reversion 
is  defined,  or  rather  described,  by  Lord 
Coke  to  be  *^  the  returning  of  the  land  to 
the  grantor  or  his  heirs  after  the  grant  is 
determined."  The  idea  of  a  reversion  is 
founded  on  the  principle  that  where  a  per- 
son has  not  parted  with  his  wliole  estate 
or  interest  in  a  piece  of  land,  all  that 
which  he  has  not  given  away  remains  in 
him,  and  the  possession  of  the  land  reverts 
or  returns  to  him  upon  the  determination  of 
the  preceding  estate.  Thus,  if  a  person 
who  is  seised  in  fee  of  lands  conveys  them 
to  A.  for  life,  he  still  retains  the  fee  simple 
of  the  lands,  because  he  has  not  parted 
with  it ;  but  as  that  fee  simple  can  only 
return  or  fall  into  possession  upon  the 
determination  or  ending  of  the  preceding 
estate  (t.e.,  of  A.'s  estate  for  life),  it  is  only 
a  fee  simple  estate  in  reversion.  Bo  that, 
perhaps,  a  reversion  may  be  shortW  definea 
as  **the  residue  of  an  estate  left  in  the 
grantor."  The  interest  which  a  man  has 
in  lands  in  reversion  is  commonly  called 
a  reversionary  interest.  2  Cruise,  395,  896. 

BEVZB8I0VAST    INTZBX8T.        The 

right,  title,  or  interest,  which  a  person  has 
in  or  to  the  reversion  of  lands  or  other 
propertv.  A  right  to  the  future  enjoy- 
ment of  property  at  present  in  the  posses- 
sion or  occupation  of  another  is  also  fre- 
quently so  called. 

See  title  Rsvxbsion. 

BEVZB8I0V8,  BALES  OF.  These  are 
no  longer  to  be  set  aside  on  the  ground  of 
undervalue  merely  (31  Vict.  c.  4);  but 
this  statute  does  not  affect  the  jurisdiction 
of  Courts  of  Equity  over  improper  sales  by 
unwary  young  men.  Tyler  v.  YateSy  L.  B. 
6  Ch.  665. 

See  also  title  Usubt. 

BEVEBTES,  FOBMEDOH  IB  :  See  title 

FORMKDON. 


SEVE8T.  To  place  one  in  the  posses- 
sion of  anything  of  which  he  has  been 
divested,  or  put  out  of  possession.  See  1 
Roper,  Husband  and  Wife,  353.  It  is  op- 
posed to  DrvssT. 

BEVISW,  BILL  OF.  A  bill  filed  to 
reverse  a  decree  in  Chancery,  which,  after 
it  has  been  duly  iiiroUed,  a  party  may 
find  good  grounds  for  having  reversed, 
either  from  error  apparent  on  the  fiuse  of 
it,  or  from  new  facts  discovered  since  the 
decree  was  made,  or  at  least  since  publi- 
cation passed  in  the  cause,  and  which 
consequently  could  not  be  used  when  the 
decree  was  made.  2  Dan.  Ch.  1422 ; 
Hunter's  Suit  in  Eq.  182.  This  bill  is  an 
alternative  remedy  with  an  appeal  to  the 
House  of  Lords. 

See  also  title  Re-heabino. 

BEiriEW,  C01IMI88I0N  OF.  A  com- 
mission sometimes  granted  in  extraordi- 
nary cases  to  reverse  the  sentence  of  the 
Court  of  Delegates  when  it  was  appre- 
hended they  had  been  led  into  a  material 
error. 

BEVIEW,  OOUBT  OF.  A  Court  estab- 
lished by  1  &  2  Will.  4,  o.  56,  for  the 
adjudicating  upon  such  matters  in  bank- 
ruptcy as  TOfore  were  within  the  jurisdic- 
tion of  the  Lord  Chancellor.  It  formed  a 
constituent  and  most  important  part  of  the 
Court  of  Chancery,  and  exercised  a  general 
jurisdiction  in  bankruptcy,  the  same  as 
had  theretofore  been  exercised  by  the 
Lord  Chancellor;  and  all  such  matters 
to  be  heard  and  determined  in  the  Court 
of  Review  were  to  be  subject  to  an  appeal 
to  the  Lord  Chancellor  on  matters  of  Luw 
and  Equity,  or  on  the  refusal  or  admission 
of  evidence.  This  Court  has  long  ceased 
to  exist,  and  in  lieu  of  it  there  is  an 
appeal  to  the  Lords  Justices  in  Chancery, 
or  (in  matters  of  unusual  legal  import- 
ance) to  the  Lord  Chancellor  .and  Lords 
Justices  together.  See  Bankruptcy  Act, 
1869. 

BEVlKWlJiO   TAXAHOK.       The   le- 

taxing  or  re-examining  an  attorney's  bill 
of  costs  by  the  Master.  The  Courts  some- 
times order  the  Masters  to  review  their 
taxation,  when,  on  being  applied  to  for 
that  purpose,  it  appears  that  items  havo 
been  allowed  or  disallowed  on  some  erro- 
neous principle,  or  under  some  mistaken 
impression.    Arch.  Pruct. 

BEVIVIEO.  In  law  signifies  much 
the  same  as  it  does  in  its  popular  Bcns<.!, 
viz.,  renewing,  calling  to  life  again,  &c. 
Thus,  when  a  certain  time  (formerly  a  year 
and  a  day,  but  now  six  years)  has  elapsed 
after  judgment  is  signed,  without  execu- 
tion being  sued  out  upon  it,  the  law  pre- 
sumes that  the  judgment  has  been  cxc- 
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cuted,  or  that  the  plaintiff  has  released 
the  execution;  and  the  plaintiff,  in  order 
to  sue  out  execution,  must  in  that  CBse 
first  revive  the  judgment  against  the  de- 
fendant by  a  writ  of  $oire  facias^  or  now, 
under  the  0.  L.  P.  Act,  1852,  s.  129,  either 
by  suing  out  a  writ  of  revivor,  or  (with  the 
leave  of  the  Court  or  a  jud^e),  by  merely 
entering  a  suggestion  upon  the  roll  to  the 
effect  uat  it  manifestly  appears  to  the 
Ck>urt  that  the  party  applying  for  leave  is 
entitled  to  have  execution  of  the  judgmeut 
and  to  issue  execution  thereon  (2  Arch, 
Prao.  1133).  And  by  s.  134  of  the  same 
Aot^  a  writ  of  revivor  to  revive  a  judgment 
less  than  ten  years  old  shall  be  allowed 
without  any  rule  or  order :  if  more  than 
ten  years  old,  not  without  a  rule  of  Gourt 
or  a  judge's  order ;  nor  if  more  than  fifteen 
years  old,  without  a  rule  to  shew  cause. 

BIYIVOB,  BILL  OF.  A  bill  in  Chan- 
cery wluch  is  filed  for  the  purpose  of 
reviving  or  calling  into  operation  tne  pro- 
ceedings in  a  suit,  when,  from  some  cir- 
cumstances (as  for  Instance,  the  death  of 
a  plaintiff),  the  suit  has  abated.  It  is 
not,  however,  in  all  cases  that  the  death 
of  a  party  abates  the  suit;  for  it  is  a 
general  rule,  that  wherever  the  right  of 
3ie  party  dying  survives  to  his  co-plaintiff 
or  co-defendant,  and  the  cause  is  in  tlie 
same'  condition  after  the  party's  death 
as  it  was  before,  then  the .  suit  does  not 
abate,  and  consequently  does  not  require 
to  be  revived.  There  are  also  many  pro- 
visions under  recent  statutes  enacting  that 
certain  events  shall  not  abate  the  suit,  and 
providing  for  the  continuance  thereof  with- 
out the  trouble  of  resorting  to  a  bill  of 
revivor. 

See  title  Abatement. 

BSYOGATION,  POWEB  OF.  The  power 
to  revoke  or  call  back  something  granted. 
As  if  any  one  makes  a  C'  nveyance  of  any 
lands,  with  a  clause  of  revocation,  at  his 
will  and  pleasure,  of  such  conveyance; 
here  the  clause  by  which  such  person  re- 
serves to  himself  the  power  of  revoking 
such  conveyance  is  termed  a  power  of  re- 
vocation.   4  Cruise,  466. 

BIDEB.  A  rider,  or  rider-roll,  signifies 
a  schedule  or  small  piece  of  parchment  an- 
nexed to  some  part  of  a  roll  or  record.  It 
is  frequently  familiarly  used  for  any  kind 
of  schedule  or  writing  annexed  to  a  docu- 
ment wliich  cannot  well  be  incorporated  in 
the  bodv  of  such  document.  Thus,  in 
lassing  bills  through  Parliament,  when  a 
new  clause  is  added  after  the  bill  has 
passed  through  committee,  such  new  clause 
is  termed  a  rider. 

BIDIH08.      The  three  great  divibions 


BIDDrOB— otrnhntted. 

of  the  county  of  York  are  called  the 
North,  West,  and  East  Ridings.  The  word 
'*  riding  "  is  said  to  be  a  corruption  of  tri- 
thing,  meaning  the  third  part  of  a  county. 

BIEF8  ABBEAB  {notkinq  in  arrear).  A 
kind  of  plea  used  in  an  action  of  debt  upon 
arrearages  of  account,  by  which  the  de- 
fendant alleges  that  there  is  nothing  in 
arrear.    Cowel. 


(nothing  hy  do- 
icent),  A  plea  pleaded  by  an  heir  to  an 
action  brought  against  him  for  debt  due  by 
his  ancestor  to  the  plaintifl^  signifying  that 
he  has  received  nothing  from  his  ancestor, 
and  therefore  is  not  liable  for  his  anoestor^a 
debt 

BIGHT  (/im).  a  lawful  title  or  daim 
to  anything. 

BIGHT,  WBIT  OF:  See  title  Wbtt  of 

BlOHT. 

BIGHT  CLOBS,  WBIT  OF.  A  writ 
which  the  king's  tenants  in  ancient  demesne 
were  entitled  to,  in  order  to  try  the  right 
of  their  property  in  a  peculiar  CJourt  of 
their  own,  called  a  Couii  of  ancient 
demesne, 

BIGHT  TO  BXGIH .  This  ts  the  phrase 
which  denotes  the  right  of  the  one  or 
other  party  to  an  action  or  suit  to  open 
the  cose.  It  involves  the  right  to  reply ; 
the  reply  being  often  most  effective,  espe- 
cially in  trials  oefore  a  jury,  it  is  sometimes 
a  considerable  advantage  to  the  party  who 
lilts  the  right  to  begin.  The  general  rule 
deciding  the  matter  is  the  following : — 
Bupposing  no  evidence  were  adduced  on 
eitner  side,  the  party  against  whom  the 
verdict  would  be  given  has  the  right  to 
begin.  This  rule,  however,  does  not  mean 
that  the  defendant  (if  it  should  so  happen) 
must  open  the  pleadings ;  for  in  every  case, 
without  one  exception,  these  are  opened  by 
the  plaintiff  or  his  counsel.  The  rule  haa 
therefore  reference  to  the  evidence  merely. 
There  are  the  three  following  principal 
applications  of  the  rule : — 

(1.)  The  plaintiff  begins,  if  the  onus  of 
proving  any  one  of  the  issues  rests  on 
him; 

(2.)  The  defendant  begins,  if  the  onus 
of  proving  not  a  single  issue  rests  on  the 
plaintiff,  but  all  of  them  on  the  defen- 
dant; and 

(3.)  Where  the  burden  of  proving  all  the 
issues  lies  on  the  defendant,  and  the 
burden  of  proving  the  amount  of  the 
damage  onlv  lies  on  the  plaintiff,  then 
the  plaintiff  begins  (Carter  v.  Jones,  6  C 
&  P.  04),  although  formerly  the  rule  in  that 
C4I80  was  that  the  defendant  should  begin. 
Cooper  V.  Wakleyy  3  C.  &  P.  474. 
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SIHG8,  OIVINO.  A  cnBtom  observed 
by  serjeants-at-law  on  being  called  to  that 
de<^ee  or  order.  These  rino^  bear  tlie  in-  I 
scription  of  some  motto  selected  by  the 
Serjeant  about  to  take  the  new  degree. 
Thus  we  find  it  noted  in  2  Q.  B.  Hop. 
425,  that  Cresswell  Cresswell,  of  the  Inner 
Temple,  -E^.,  was  appointed  a  judge  of  the 
Common  Pleas,  in  Hilary  Term,  5  Vict., 
being  first  called  to  the  degree  of  ser- 
jeant-at-law, when  he  gave  rings  with  the 
motto  **  Leges  Juraque** 

BIOT.  If  three  or  more  persons  as- 
semble together  with  an  intent  mutually  to 
assist  each  other  against  any  one  who  shall 
oppose  them  in  the  execution  of  some 
enterprise  of  a  private  nature,  with  force 
or  violence  against  the  peace,  or  to  the 
manifest  terror  of  the  people,  whether 
the  act  intended  were  of  itself  lawful  or 
unlawful,  and  though  they  after  depart  of 
their  own  accord  without  doing  anything, 
it  is  an  unlawful  assembly.  If  after  their 
first  meeting  they  move  forward  towards 
the  execution  of  their  intended  purpose, 
whether  they  actually  execute  that  pur- 
pose or  not,  this,  according  to  general 
opinion,  is  a  rout  And  if  they  put  it  into 
execution,  then  it  is  a  riot.  And  if  any 
person  encourages,  promotes,  or  takes  part 
in  such  riot,  wnether  by  words,  signs,  or 
gestures,  or  by  wearing  the  badges  or 
ensigns  of  the  rioters,  he  is  considered  a 
rioter.  1  Hawk.  c.  65,  s.  1 :  Arch.  Grim. 
Law,  841. 

BIVEB8.  With  reference  to  navigable 
rivers,  $ee  title  Naviqation.  The  law  as 
to  non-navigable  rivers  is  as  follows : — 

(1.)  The  soil,  tuqtie  ad  medium  JUum 
vim,  usually  belongs  to  the  adjoining  pro- 
prietord  on  each  side  of  the  river,  and  that 
in  proportion  to  their  estates  along  the 
bank.  Bickett  v.  Morris^  L.  B.  1  U.  L., 
Sc47. 

(2.)  Accretions  from  the  gradual  change 
or  deflection  of  the  course  of  the  river  be- 
come the  jiroperty  of  the  adjoining  pro- 
prietor (F&rd  V.  Laeey,  7  Jur.  (N.8.)  684); 
similarly  accretions  by  aUuvio.  Musiumai 
Imam  Sanii  v.  Hurgovind  Ghote^  4  Bfoo. 
Ind.  App.  403. 

(3.)  The  use  of  the  banks  is  incident  to 
the  use  of  the  river,  and  persons  having  the 
latter  right  have  the  former  also ;  the  right 
of  fishing  in  non-navigable  rivers  belongs 
to  the  adjoining  proprietors,  and  such  rignt 
is  protected  by  the  stat.  30  Vict.  c.  18,  and 
its  violation  is  made  a  criminal  offence  by 
Stat.  24  &  25  Vict.  c.  96. 

See  titles  Alluvio;  Fishery. 

BOBBEBT.  The  felonious  and  forcible 
taking  from  the  person  of  another  goods  or 
money  to  any  value  by  violence  or  putting 
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him  In  fear.    1  Hawk.  P.  C.  25 :  Arch. 
Grim.  Law,  412. 

See  also  title  Labobnt. 

BOLL.  A  schedule  or  sheet  of  parch- 
ment on  which  legal  proceedings  are 
entered.  Thus,  the  roll  of  parchment  on 
which  the  issue  is  entered  is  termed  the 
issue  roll.  So  the  rolls  of  a  manor,  wherein 
the  names,  rents,  and  services  of  the  tenants 
are  copied  and  inrolled,  are  termed  the 
Goiu*t  rolls.  There  are  also  various  other 
rolls,  as  those  which  contain  the  records  of 
the  High  Gourt  of  Ghancery,  which  are 
kept  in  the  Bolls  OflSce  of  the  Ghancerv ; 
those  which  contain  the  registers  of  the 
proceedings  of  our  old  Parliaments,  and 
which  are  called  rolls  of  Parliament ;  that 
in  the  Inner  and  Middle  Temple,  called 
the  calves-head  roll,  wherein  every  bencher 
was  taxed  annually  2s.,  every  barrister 
1«.  6d.,  and  every  gentleman  under  the 
bar  1«.,  to  the  cook  and  other  officers  of  the 
house,*  in  consideration  of  a  calves '-head 
dinner  provided  for  them  in  Easter  Term, 
&c.    Orig.  Jur.  199 ;  Gowel. 

BOLLS  OOUBT:  See  title  Master  of 
THE  Bolls. 

BOTAL  A88EHT.  The  royal  assent  is 
the  last  form  through  which  a  bill  goes 
previously  to  becoming  an  Act  of  Parlia- 
ment; it  is,  in  the  words  ef  Lord  Hale, 
"  the  complement  and  perfection  of  a 
law.*'  The  royal  assent  is  given  either  by 
the  queen  in  person,  or  by  royal  commis- 
sion by  the  queen  herself  signed  with  her 
own  hand.  It  is  rarely  given  in  person, 
except  at  the  end  of  the  session,  when  the 
queen  attends  to  prorogue  Parliament 
See  title  Lb  Bot  lb  vbut. 

BOTAL  7IBH.  The  whale  and  sturgeon 
are  so  called ;  and  these,  when  either  thrown 
ashore  or  caught  near  to  the  shore,  belong 
to  the  Grown. 

BOTAL  lOKXS.  Those  mines  which 
are  properly  royal,  and  to  which  the  king 
is  entitled  when  found,  are  only  those  of 
gold  and  silver. 

BOTALTIES.  The  rights  or  preroga- 
tives of  the  kingare  so  called  (see  .title 
Pbbbooativb).  The  dues  of  the  lessor  or 
landlord  of  mines  are  also  called  royalties, 
apparently  in  analogy  to  the  superiorities 
of  the  Grown. 

BULB.  This  word  is  used  in  various 
senses.  In  its  most  common  acceptation 
it  signifies  an  order  made  by  the  Gourt  at 
the  instance  of  one  of  the  parties  in  a  suit, 
usually  commanding  the  opposite  party  to 
do  some  act,  or  to  shew  cause  why  some 
act  should  not  be  done.    A  rule  of  this 
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kind  is  said  to  be  either  a  rule  nisi,  t.0.,  to 
shew  cause,  or  a  rule  absolute.  A  rule 
nisi  or  to  shew  cause  commands  the  party 
to  shew  cause  why  he  should  not  do  the 
act  required,  or  why  the  object  of  the  rule 
should  not  be  enforced.  A  rule  absolute 
commands  the  subject-matter  of  the  rule 
to  be  forthwith  enforced.  There  are  some 
rules  wliich  the  Courts  authorize  their 
officers  to  g^rant  as  a  matter  of  course  with- 
out formal  application  being  made  to  them 
in  open  Court,  and  these  are  technically 
termed  side-bar  rules,  because  formerly 
they  were  moved  for  by  the  attorneys  at 
the  side  bar  in  Court ;  such,  for  instance, 
was  the  rule  to  plead,  which  was  an  order  or 
command  of  the  Court  requiring  a  defen- 
dant to  plead  within  a  specified  number  of 
days.  Such  also  were  the  rules  to  reply,  to 
rejoin,  and  many  others,  the  granting  of 
which  depended  upon  settled  nues  of  prac- 
tice rather  than  upon  the  discretion  of  the 
Courts ;  all  of  which  are  rendered  unneces- 
sary by  recent  statutory  changes.  The 
word  **  rule,"  when  used  as  a  verb,  seems 
to  have  two  significations:  (1)  to  com- 
mand or  require  by  a  rule  of  Court,  as, 
for  instance,  to  rule  the  sheri£f  to  re- 
turn the  writ,  to  rule  the  plaintiff  to  reply ; 
(2)  to  settle  or  decide  a  point  of  law 
arising  upon  a  trial  at  nisi  prius,  and  when 
it  is  said  of  a  learned  judge  presiding  at 
such  a  trial,  that  he  ruled  so  and  bo,  it  is 
thereby  meant  that  his  lordship  laid  down, 
settled,  or  decided  such  and  such  to  be  the 
law.  The  rules  for  regulating  the  practice 
of  the  Courts,  and  which  the  judges  are 
empowered  to  frame,  and  to  put  in  force, 
ns  occasion  may  require,  are  also  termed 
Holes  of  Court.  Rules,  chiefly  of  practice 
or  of  pleading,  are  also  now  commonly 
made  by  the  judges  for  the  carrying  out 
of  the  provisions  of  any  Act  of  Parlia- 
ment involving  important  changes  in  the 
Inw.  See  Bankruptcy  Act,  1869 ;  Judica- 
ture Act,  1873. 

BULE  OF  OOTTBT.  The  rules  for  regu- 
lating the  practice  of  the  difierent  Courts, 
and  which  the  judges  are  empowered  to 
frame,  and  to  put  in  force  as  occasion  may 
require,  are  termed  Bules  of  Court. 

BULE,  TO.  Is  commonly  used  in  two 
senses :  (1)  for  commanding  or  requiring 
by  a  rule  or  order  of  Court,  as  to  rule  a 
sheriflf  to  return  a  writ,  Ac. :  (2)  for  lay- 
ing down,  or  deciding,  or  settling  a  point 
of  law.  See  the  wora  used  by  Ix)rd  Den- 
man  in  Bingham  v.  Stanley,  2  Q.  B.  Bep. 
125. 

See  also  title  Bcle. 

BULES  07  TEE  XIirO*8  BEHCH  FBI- 
80V.      Were  certain  limits  without  the 
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walls,  within  which  all  prisoners  in  cus- 
tody In  civil  actions  were  allowed  to  live, 
upon  ^  giving  security  by  bond  with  two 
sufficient  sureties  to  the  nutTwlml  not  to 
escape,  and  paying  him  a  oertain  percent- 
age on  the  amount  of  the  debta  for  which 
they  were  detained.    Bagley's  Pract. 

BUHinXO  WITH  THE  LAHB.    A  cove- 
nant is  said  to  run  with  the  land  when 
either  the  liability  to  perform  it,  or  tlje 
right  to  take  advantage  of  it,  paaaes  to  the 
assignee  of  that  land.    Thus,  if  A.  grants 
B.  a  lease  of  the  land  for  twenty-one  yeara, 
and  the  lease,  amongst  other  covenants, 
contains  a  covenant  on  the  part  of  A.  for 
the  quiet  enjoyment  of  the  land  by  B. 
during  the  term,  and  also  a  covenant  on 
the  part  of  B.  to  cultivate  the  land  demified 
in  a  particular  manner,  and  B.  afterwards 
assigns  the  land  to  C.  for  the  residue  of 
the  term,  in  this  case  the  liability  to  per- 
form the  covenant  made  by  B.  and  the 
right  to  take  advantage  of  the  covenant 
made  by  A.  would  devolve  upon  C.  as  as- 
signee of  the  land  to  which  tne  covenants 
related,  and  in  so  doing  they  would  be 
said  to  run  with  the  land.    NtJce  v.  Aufder, 
Cro.  Eliz.  436 ;  Coekwn  v.  Cock,  Cra  Jac. 
125.    See  also  notes  to  Spefncert  Ctue^  1 
Sm.  L.  C.  45. 

See  title  Covenant. 

BUHVINO   WITH  THE  BBVER8I0V. 

A  covenant  is  said  to  run  with  the  rever- 
sion when  either  the  liability  to  perform 
or  the  right  to  take  advantage  of  it  passes 
to  the  assignee  of  that  reversion.  Thua^ 
if  A  grants  a  lease  of  land  to  B.  for 
twenty-one  years,  and  the  lease,  among 
other  covenants,  contains  a  covenant  on 
the  part  of  A.  for  the  quiet  enjoyment  of 
the  land  by  B.  during  the  term,  and  also  a 
covenant  on  the  part  of  B.  to  cultivate  the 
land  demised  in  a  particular  manner,  and 
A.  afterwards  assigns  the  reversion  in  the 
land  to  C,  in  this  case  the  liability  to 
perform  the  covenant  made  by  A.,  and  the 
right  to  take  advantage  of  the  covenant 
made  by  B.,  would  devolve  upon  C.  as  as- 
signee of  the  reversion  in  the  land  to 
which  the  covenants  related;  and  in  so 
doing  they  would  be  said  to  run  with  the 
reversion.  See  Noke  v.  Awder^  Cro.  Eliz. 
486  ;  Campbell  v.  Lewis,  3  B.  &  A.  392 ; 
Middlemore  v.  OoodaH,  Cro.  Car.  503; 
Cockton  V.  Cjoek,  Cro.  Jac  125 ;  and  notes 
to  /Spencer's  Case,  1  Sm.  L.  C.  45. 
And  see  title  Covknakt. 

BUBAL  DEAH :  See  title  Dean. 

BUBAL   BEAFEET.      The  circuit  or 
jurisdiction  of  a  rural  dean  is  so  called. 
See  title  Dean. 
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S. 

BAGBUBOE.  a  deseontion  of  any 
tiling  that  is  holy.  The  alienation  of 
lands  which  were  given  to  religious  pur- 
poses to  laymen,  or  to  profane  and  com- 
mon purposts,  was  also  termed  sacrilege. 
Cowel. 

BATE  OOHDUCT.  A  goarantee  or  se- 
curity granted  by  the  king  under  the  great 
seal  to  a  stranger  for  his  saf&'  coming  into 
and  passing  out  of  the  kingdom.    Cowel. 

8ATE-0UABD.  A  security  given  by 
the  king  to  a  stranger  who  fears  the  vio- 
lence of  some  of  his  subjects,  for  seeking 
his  right  by  course  of  Law.  Beg.  Orig.  26 ; 
Cowel. 

BALE.  The  transferring  of  property 
from  one  man  to  another  in  consideration 
of  some  price  or  recompense  in  value,  t.e., 
for  Yalaaole  consideration. 

Tlie  contract  of  sale  in  English  Law  is  a 
real  contract,  or  in  the  nature  of  a  real 
contract,  some  tender  or  transfer  being  re- 
quired by  the  Common  Law  to  make  the 
sale  complete ;  in  Roman  Law,  on  the  other 
hand,  the  contract  of  sale  is  a  eontentual 
contract,  being  complete  as  soon  as  the 
price  is  agreed  on.  The  two  systems  of  law 
agree  in  this,  that  so  soon  as  the  sale  of  a 
specific  article  or  ascertained  bulk  is  com- 
plete, all  risk  attaching  to  it  forthwith 
rests  upon  the  purchasers,  the  Roman  Law 
expressing  this  rule  in  the  maxim  **  Peri- 
culum  rei  venditx  $tatim  ad  emptovem 
pertinet"  and  the  English  law  in  the 
maxim  "i2e«  peril  domino;**  and  that  in 
the  case  of  a  non-specific  article  or  unas- 
certained bulk,  the  risk  does  not  so  rest, 
until  the  article  or  bulk  becomes  specific 
or  is  ascertained.  But  there  is  this  Yerv 
striking  difference  between  the  English 
and  the  Roman  Law  in  the  contract  of  sale, 
namely,  that  in  English  law  the  pbopebtt 
in  a  specific  article  (or  in  a  non-specific 
article  or  unascertained  bulk  so  soon  as 
the  same  becomes  specific  or  ascertained) 
passes  to  and  vests  in  the  purchaser  even 
before  delivery,  the  vendor  retaining  only 
a  lien  on  it  while  in  his  possession  for  the 
price :  whereas,  in  Roman  Law  such  pro- 
perty does  not  pass  into  the  purchaser 
until  after  payment  of  the  price  and  also 
delivery  of  the  article.  See,  generally, 
Benjamin  on  Sales ;  and  Just  Inst.  ii.  1. 41, 
and  iii.  23  (24),  pref. 

BALE,  BILL  07 :  See  title  Bill  of  Saiob. 

BALEOVAFPEOYAL.  This  phrase  and 
tlie  corresponding  phrases  "  sale  on  trial  *' 
and  *'  sale  or  return,"  is  a  sale  dependent 
upo  i  a  condition  precedent,  viz.,  the  con- 


BALE  OV  AFFBOVAL— eofi/t'ntied. 

dition  of  the  purchaser  being  satisfied  with 
or  approving  the  goods.  The  approval 
may  be  implied  from  keeping  the  goods 
beyond  a  reasonable  time.  Benjamin,  483. 

BALE  WITH  ALL  PATJLTB.  In  this 
case,  unless  the  seller  fraudulently  and 
inconsistently  represents  the  article  sold  to 
be  faultless,  or  contrives  to*conceal  any 
fault  from  the  purchaser,  the  latter  must 
take  the  article  for  better  or  worse.  Bogle- 
hole  v.  Walters,  ^Cskiap,  154. 

BALIQUE  LAW.  An  ancient  law  made 
by  Pharamond,  King  of  the  Franks,  by 
which  males  only  were  capable  of  inherit- 
ing.    Cowel. 

BALVAOE.  Is  the  compensation  allowed 
to  persons  by  whose  assistance  a  ship  or 
boat,  or  the  cargo  of  a  ship,  or  the  lives  of 
the  persons  belonging  to  her,  are  saved 
from  danger  or  lods  in  cases  of  shipwreck, 
derelict,  capture,  and  the  like.  And  a 
salvor  is  he  who  renders  such  assistance. 
The  chief  statutory  provisions  at  present 
in  force  with  reference  to  wreck  and  sal- 
vage are  contained  in  Part  viii.  of  the  stat. 
17  &  18  Vict.  c.  104  (Merchant  Shipping 
Act,  1854). 

The  services  entitling  to  salvage  most 
be  such  as  demanded  skill,  enterprise,  and 
risk  on  the  part  of  the  salvors ;  for  mere 
ordinary  services,  as  towage,  no  salvage  is 
claimable  (The  Pnncese  Alice,  8  W.  Rob. 
138).  Moreover,  these  services  must  have ' 
been  attended  with  success  {The  Edward 
Hawkins,  31  L.  J.  (Adm.)  46) ;  for  salvage, 
it  is  said,  is  a  reward  for  services  actually 
conferred,  not  for  services  attempted  to  be 
conferred  (The  Chetah,  5  Moo.  P.  C.  0. 
(N.8.)  621).  There  may  be  a  valid  agree- 
ment regarding  salvage  between  the  mas- 
ter of  a  vessel  and  the  salvors,  and  such 
agreement  will  be  binding  on  the  owner  of 
the  ship  (The  Firefly,  8w.  240),  unless 
proved  to  be  dishonest  and  exorbitant,  or 
to  have  been  obtained  by  compulsion  or 
fraud.    The  Eden  and  George,  8w.  368. 

The  right  to  salvage  may  be  forfeited 
cither  totiilly  or  partially  by  misconduct  on 
the  part  of  the  salvors,  but  the  evidence 
of  misconduct  must  be  conclusive  (The 
Charles  Adolphe,  Sw.  153).  A  towing 
ship,  if  it  render  salvage  services,  will  bo 
entitled  to  salvage  reward  like  any  other 
ship  (The  Betriever  v.  The  Queen,  17  L.  T. 
(X.S.)  329).  Similarly,  one  of  the  vessels 
which  have  been  in  collision  may,  if  the 
innocent  party,  be  mtitled  to  salvage  for 
services  rendered  to  the  other  party,  and 
that  notwithstanding  25  &  26  Vict  c.  6.S, 
s.  33 ;  but  not  so,  if  both  ships  were  equally 
in  fault  ((^rgo  ex  CapeUa,  L.  R.  1  A.  &  K. 
356). 
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The  following  persons  may  beoome  en- 
titled to  salvage;  (1.)  Officers  and  orews 
of  Hor  Majesty's  ships:  (2.)  Pilots,  bnt 
not  for  mere  pilotage  seryices ;  (3.)  Seamen 
of  the  abandoned  wreck ;  (4.)  Ship  agents ; 
(5.)  Ship-owners ;  (6.)  Masters  of  vessels ; 
(7.)  Beaclimen,  guardsmen,  and  others; 
but  not  poMengert  on  board  the  wreck. 

With  reference  to  the  amount  of  salvage, 
the  Court  of  Admiralty  never  allows  more 
than  a  moiety  for  salvage,  however  meri- 
torious the  salvage  services  may  have 
Itcen  {The  Inca,  Sw.  870) ;  the  value  is  to 
Ix)  calculated  at  the  place  where  the  ser- 
vices terminate;  also,  pro  rata  itinerU 
peraoti^  and  the  other  equities  of  the  case 
{The  NormUf  Lush.  124).  Ship  and  cargo 
must  each  pay  its  own  share  of  salvage 
(7^  Pyrennie,  B.  &  L.  189) ;  and  as  be- 
tween different  salvors,  the  Court  is  able, 
under  the  Merchant  Shipping  Act,  1854, 
s.  4i)8,  to  decree  on  equitable  apportion- 
ment The  EiicfMtdresB^  Lush.  93.  And 
see  generally  Kay  on  Shipping. 

BAKCTUAST.  A  consecrated  place 
which  had  certain  privileges  annexed  to 
it,  and  to  which  offenders  were  accustomed 
to  resort  in  order  to  evade  the  severity  of 
the  luw.    Staunf.  PI.  Cor.  lib.  2,  o.  88. 

•  See  title  Abjubation. 

BAKE  MEMOBT.  Sound  mind,  memory, 
and  understanding.  This  is  one  of  the 
essential  elements  in  the  capacity  of  con- 
tracting ;  and  the  absence  of  it  in  lunatics 
and  idiotSt  and  its  immaturity  in  infanlB, 
is  the  cause  of  their  respective  incapacities 
or  partial  incapacities  to  bind  themselves. 
The  like  circumstance  is  their  ground  of 
exemption  in  cases  of  crime. 

BATIBFACnOK.  The  satisfying  a  party 
by  paying  what  is  due  to  him,  or  what  is 
awarded  to  him  by  judgment  of  the  Court 
or  otherwise.  Thus  a  judgment  is  satisfied 
by  pavment  of  the  amount  due  to  the  party 
who  has  recovered  such  judgment,  or  by 
the  party's  levying  the  amount  or  other- 
wise. The  entry  of  satisfaction  on  the  roll 
is  a  memorandum  which  is  entered  on  the 
judgment  roll,  by  which  tlie  party  who  has 
recovered  the  judgment  acknowledges  that 
he  has  been  satined  by  his  opponent  by 
payment  of  the  damages,  costs  and  charges, 
&c.,  and  therefore  that  he  may  be  acquitted 
thereof.  A  satisfaeUon  piece  is  a  memo- 
randum written  on  a  piece  of  parchment, 
stating  that  satisfaction  is  acknowledged 
between  the  plaintiff  and  the  defendant 
This  memorandum  or  satisfaction  piece,  as 
it  is  called,  is  taken  to  one  of  the  masters 
of  the  Court,  and  from  it  he  enters  the  satis- 
faction on  the  roll  before  mentioned.  1 
Arch.  Pract.  722. 


BAUBFACnOH  nr  BQUHT.  U  a  doc- 
trine somewhat  analogous  to  Performance 
in  Equitj  {see  that  title),  but  differs  from 
it  in  this  respect,  that  satisfaction  is  alwajs 
something  given  either  in  whole  or  in  part 
as  a  substitute  and  equivalent  for  some- 
thing else,  and  not  (as  in  Performance) 
something  that  may  be  construed  as  the 
identical  thing  covenanted  to  be  done. 
The  subject  of  satisfaction  divides  itself 
into  four,  or  rather  three  branches,  viz.  :^- 

(1 .)  The  satisfaction  of  debts  by  legacies ; 

(2.)  The  satisfaction  of  legacies  by  le- 
gacies; and 

(3.)  The  satisfaction  of  legacies  by  por- 
tions, and  of  portions  by  leg^ies. 

(I.^  Debts  by  Legacies. — ^The  general 
rule  in  this  case  is,  that  a  legacy  equal  to 
or  greater  than  the  debt  is  a  satisfaction ; 
but  that  a  legacy  less  than  the  debt  is  not 
even  a  satisfaction  of  it  pro  tanio ;  and  in 
determining  what  is  less,  that  may  be  either 
in  amount,  or  in  time  of  payment,  or  in 
certainty  of  payment.  And  as  the  leaning 
of  the  Court  m  this  case  is  against  satisfac- 
tion, very  slight  circumstances  are  allowed 
to  rebut  the  doctrine  of  satisfaction,  so  that 
the  creditor  will  take  cumulatively  both 
his  debt  and  the  legacy. 

(2.)  Legacies  by  Legacies. — The  general 
rule  in  this  case  is,  that  if  the  two  legacies 
are :  (a.)  In  the  same  instrument,  when  if 
different  in  amount,  the  legatee  taJces  both, 
but  if  equal  in  amount,  one  only  ;  and  if 
the  two  legacies  are,  (&.)  In  different  in- 
struments, then  whether  they  are  different 
or  equal  in  amount,  the  legatee  takes  both  ; 
with  one  exception,  viz.,  that  where  the 
legacies  are  equal  in  amount,  and  the  same 
motive  is  assigned  in  each  case  for  giving 
the  legacy,  then  the  legatee  will  take  one 
only. 

(3.)  Legacies  by  Portions,  and  Portions 
by  Legacies. — The  general  rule  in  this 
case  is,  that  the  legatee  or  portionist  shall 
take  one  only,  and  not  both ;  nor  does  it 
matter  since  Pym  v.  Loekyer  (5  My.  &  Cr. 
29)  whether  the  will  or  the  settlement 
comes  first,  excepting  to  this  extent,  that 
what  is  due  under  the  settlement  is  in  the 
nature  of  a  debt  and  recoverable  accord- 
ingly, while  what  is  due  under  the  will  fso 
fur  as  it  is  in  excess  of  that  due  under  Uie 
settlement)  is  a  voluntary  bounty  only; 
liable  to  fail  or  abate  accordingly.  There 
is  one  curious  anomaly  connected  with 
satisfaction  in  this  case,  viz.,  that  as  the 
word  ^'  portion  "  is  applicable  to  children 
only,  and  a  bastard  is  not  a  child,  therefore 
the  bastard  takes  both  the  gift  under  the 
settlement  and  that  under  me  will,  and  is 
therefore  better  off  than  either  a  child  or 
one  in  whom  the  settlor-testator  has  put 
himself  in  loco  parentis.  Ex  parte  Pye^  18 
Ves.  140. 
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SAYIHO  TEE  BTATUTX  OF  LDIITA- 
TIOHfL  Preveiiting  the  operation  of  the 
statute.  A  creditor  is  said  to  save  the 
Statute  of  Limitations  when  he  saves  or 
preserves  his  debt  from  being  barred  by 
the  operation  of  the  statute.  Thus,  in  the 
case  of  a  simple  contract  debt,  if  a  creditor 
commence  an  action  for  its  recovery  within 
six  years  from  the  time  when  the  cause  of 
action  accrued,  he  will  be  in  time  to  save 
the  stitute. 

See  title  Limitations*  Statute  of. 

SAYINGS  BAHX.  All  the  Acts  re- 
lating to  these  institutions  were  repealed 
by  the  stai  9  Geo.  4,  c.  92,  and  that  Act 
has  been  in  its  turn  repealed  by  the  btat. 
26  &  27  Vict.  o.  87,  which,  together  with 
the  stat.  16  k  17  Vict.  c.  45,  and  (as  to 
Poet  Office  Savings  Banks)  24  Vict  c.  14, 
now  expresses  the  law  upon  the  subject. 
A  savings  bank  is  not  necessarily  a  banking 
company  within  the  meaning  of  the  Joint 
Stock  Companies  Acts ;  nor  can  a  depositor 
maintain  an  action  against  the  trustees  of 
the  society,  but  the  question  must  be 
settled  between  them  by  arbitration ;  and 
in  case  of  embezzlement,  the  remedy  is  by 
mandamus  to  compel  the  trustees  and 
managers  to  appoint  an  arbitrator.  Bex  v. 
MilAetitMU  Savings  Bank,  6  A.  &  E.  952. 

SCAKBAL.  The  words  "  scandal "  and 
^*  impertinence"  are  thus  used  with  reference 
to  pleadings  in  Equity.  Scandal  is  defined 
to  be  anything  alleged  in  a  bill,  answer,  or 
other  pleading,  in  8U(^  language  as  is  un- 
becommg  the  Court  to  hear,  or  as  is  contrarv 
to  good  manners,*  or  anything  set  forth 
which  charges  some  person  with  a  crime 
not  necessary  to  be  shewn  in  the  cause. 
Impertinence  is  defined  to  be  the  encum- 
bering the  records  of  the  Courts  with  long 
I'ecitfus,  or  with  long  digressions  of  matters 
of  fact,  which  are  altogether  unnecessary 
and  totally  immaterial  to  the  point  in  ques- 
tion. Exceptions  might  formerly  have  been 
taken  to  pleadines  for  scandal  and  imperti- 
nence ;  and  such  exceptions  may  still  be 
taken  for  scandal,  but  since  the  Jurisdiction 
Act,  1852  (15  A  16  Vict.  o.  86)  s.  17,  the 
practice  of  excepting  for  impertinence  was 
abolished,  and  the  only  check  upon  im- 
pertinent pleadings  is  now  visiting  them 
witli  costs.  Aud  now  under  the  Judicature 
Act,  1873,  all  exceptions  are  abolished,  but 
the  faulty  pleading  may  be  objected  to  by 
motion  in  a  summary  manner. 

SCAlTDALTnC  XAGHATUIC.  Scandal, 
or  spreading  false  reports  against  peers 
and  certain  other  g^eat  officers  of  the  realm 
is  so  called,  and  is  subjected  to  peculiar 
punishment  by  divers  ancient  statutes. 
Cowel. 


SCHXDULS.  A  piece  of  paper  or  parch- 
ment containing  a  list  or  inventory  of 
things,  usuidly  annexed  to  deeds  and  to 
Acts  of  Parliament. 

SOHOOLS.  The  schools  in  England  are 
chiefly  of  three  kinds,  viz.:  (1.)  Gram- 
mar Schools;  (2.)  Proprietary  Schools; 
(3.)  Elementary  Schools.  The  first  and 
third  varieties  are  regulated  by  statutes, 
the  Grammar  School  Acts  beginning  with 
3  &  4  Vict.  c.  77,  and  ending  with  32  &  33 
Vict.  c.  56:  and  the  Elementary  Schools 
Acts  being  33  &  34  Vict.  c.  75  (Elementary 
Education  Act,  1870),  and  some  Amend- 
ment Acts;  the  second  variety  of  schools 
are  under  the  control  of  the  Common  Law. 
And  with  reference  to  those  Grammar 
Schools,  such  as  Eton,  Rngby,  &c.,  which 
have  acquired  the  name  of  Public  Schools, 
two  Acts  have  been  recently  passed  for 
their  government,  viz.,  31  &  32  Vict.  o.  118 
(Public  Schools  Act,  1868),  and  35  k  86 
Vict.  0.  54  (Public  Schools  Act,  1872).  See 
Havman  v.  Bugby  School  (^Govemora),  L.  R. 
18  £q.  28. 

SdEHTEB.  A  term  used  in  pleading 
to  signify  that  part  of  the  declaration 
which  alleges  the  defendant's  previous 
knowledge  of  the  cause  which  led  to 
the  injury  complained  of;  or  rather,  his 
previous  knowledge  of  a  state  of  thing^ 
which  it  was  his  duty  to  g^ard  against, 
and  his  omission  to  do  which  has  led  to  the 
injury  complained  of.  Thus,  in  an  action 
upon  the  case  for  keeping  dogs  that  chased 
and  killed  the  plaintiff's  cattle,  that  part 
of  the  declaration  which,  after  stating  that 
the  '*  defendant  wrongfully  kept  dogs," 
adds,  **  knowing  them  to  be  accustomea  to 
chase  and  kUl  cattle,"  is  termed  the  scienter. 
The  following  passage  from  the  judgment 
of  EUenborough,  C.  J.,  in  Jadc^on  v.  Peeked 
(1  M.  &  S.  238),  furnishes  an  apt  illustra- 
tion of  the  use  of  the  word :  **  In  an  action 
for  keeping  a  mischievous  bull  there  was 
no  acienter  in  the  declaration ;  and  after  a 
verdict  for  the  plaintiff,  the  judgment  was 
arrested  on  that  account;  and  the  Court 
said,  *  they  could  not  intend  it  was  proved 
at  the  trial;  for  the  plaintiff  need  not 
prove  more  than  is  in  his  declaration ;'  and 
yet  every  lawyer  is  aware  that  a  knowledge 
of  the  mischievous  nature  of  the  animal 
is  of  the  essence  of  such  an  action,  and 
would  therefore  never  suffer  a  jury,  if  he 
could  control  them,  to  find  for  the  plaintiff 
in  such  a  case,  unless  such  a  knowledge 
in  the  defendant  were  proved.*'  See  Steph. 
PI.  178, 4th edit. ;  1  Chit.  PI.  tit.  *' Scienter**; 
1  M.  &  S.  238. 

SOUICET  {to  toity  that  is  to  say).  A  word 
frequently  used  in  pleadinga  to  point  out 
or  particularize  that  which  has  been  pre- 
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vioiiBly  stated  in  general  terms  only.    For 
more  particular  information  with  rogard 
to  tills  word,  $ee  title  Videlicet. 

SGEEtE  FACIAS  (that  you  make  hmum). 
A  scire  facias  is  a  Judicial  writ  founded 
upon  some  matter  of  record,  and  requiring 
the  person  against  whom  it  is  brought  to 
shew  cause  why  the  party  bringing  it 
should  not  have  the  advantage  of  such 
record,  or  (as  in  the  case  of  a  scire  facias  to 
repeal  letters  patent)  why  the  record  should 
not  be  annulled  and  vacatcnl.  It  is,  how- 
ever, conaidcred  in  law  as  an  action ;  and 
ill  the  nature  of  a  new  original.  It  is  used 
for  a  variety  of  purposes,  out  perhaps  one 
of  the  most  common  uses  to  which  it  was 
applied  was  to  revive  a  judgment  after  it 
had  >x»come  extinct.  For  all  writs  of 
execution  must  formerly  have  betm  suecl 
out  within  a  year  and  a  day  after  the  judg- 
ment wns  entered,  otherwise  the  fcourt 
concluded  jfrimd  facie  that  the  judgment 
was  satisfied  and  extinct,  as  it  is  now 
presumed  to  be  after  six  years  and  non- 
execution;  yet,  however,  it  would  grant 
this  writ  of  scire  fiiciaSy  which  stated  the 
judgment  recovered  by  the  plaintiff,  and 
that  execution  still  remained  to  bo  had, 
and  commanded  the  sheriff  to  make  known 
to  the  defendant  tliat  he  should  be  in  Court 
on  the  return  day,  in  order  to  shew  why 
the  plaintiff  ought  not  to  have  execution 
against  him  (2  Arch.  Pract.  1122).  The 
writ  of  scire  facias  does  not,  apparently, 
now  lie  for  the  purpose  of  reviving  a  judg- 
ment, at  least  m  the  usual  cases,  a  writ  of 
revivor  or  a  snggestion  on  the  roll  being 
substituted  for  it  by  the  0.  L.  P.  Act,  1852, 
8.  129;  however,  the  writ  still  lies  in  the 
cases  referred  to  in  s.  132  of  that  Act,  and 
also  on  a  judgment  against  an  executor  of 
assets  quando  acciderint,  and  in  some  other 
peculiar  cases.    Sm.  Act.  at  Law,  292. 

SCntE  FIERI.  When  to  a  writ  of  exe- 
cution issned  against  an  executor  or  an 
administrator,  the  sheriff  returns  nuUa 
bona,  the  plaintiff,  if  he  can  prove  a  devas- 
tavit, may  sue  out  a  scire  fieri  inquiry, 
which  is  a  writ  directed  to  the  sheriff, 
commanding  him  that  in  case  there  shall 
be  no  goods  of  the  testator  remaining  in 
the  hands  of  the  executor,  he  shall  sum- 
mon a  jury  to  inquire  whether  the  de- 
fendant has  wasted  the  goods  of  the 
testator,  and  if  a  devastavit  be  found,  that 
ho  shall  warn  the  defendant  that  he  be  in 
Court  upon  a  day  mentioned,  to  shew  cause 
why  the  plaintiff  should  not  have  a  fieri 
facias  de  bonis  propriis  against  him.  2 
Arch.  Pract.  1233. 

SCOT  AKB  MT:   See  title  Lot  and 
Soot, 


8CBIVERB.  An  agent  to  whom  pi<> 
perty  was  intrusted  for  the  parpo^se  of 
lending  it  out  to  others  at  an  interest  paj- 
able  to  his  principal,  and  for  a  commissitT! 
or  bonus  for  himself,  whereby  he  sought  t'> 
gain  bis  livelihood.  In  order  to  make  a 
man  a  money  scrivener,  he  must  carry  r>u 
the  business  of  being  en  trusted  with  otbti 
people's  moneys  to  lay  out  for  them  as 
occ^ision  offers.  Se©  Arch.  Bank.  .%; 
Adams  v.  MaUcin^  3  Cramp.  534,  per  GiWn'. 
C.J. ;  Scott  and  Another  ▼.  JddriUe  att-i 
Others,  3  Scott's  N.  R.  346 ;  9  Dow,  882, 

8CUTAGE  (scutagiumy.  See  title  Esctagi. 

SCtJTAOIO  EABEHDO.  A  writ  i\»\ 
lay  for  the  king  or  other  lorti  against  hi* 
tenant,  who  held  by  knight-service,  t^i 
compel  hira  to  serve  in  the  wars,  or  to  fioii 
a  substitute,  or  to  pay  scutago.  F.  N.  B. 
83;  Cowel. 

SEA-fiHOBE.  This  appears  in  con- 
templation of  law  to  belong  in  projvrtv  t.- 
the  sovereign  as  a  jus  privatum,  subject  t*- 
the  jus  pidilicum,  or  public  right  of  the 
sovereign  and  people  together,  to  pass  aiid 
re-pass  over  it,  which  latter  right  is  in  the 
nature  of  an  easement  (AU.'Gen.  v.  Bur- 
ridge,  10  Price,  350).  The  king  nwy  grant 
his  private  right  to  a  corporation,  liein^ 
caput  portus,  but  not  so  as  to  prejudice 
the  public  right.  Aa,'Oen,  v.  Parmeltr, 
10  Price,  378. 

In  the  absence  of  all  other  evidence  tho 
extent  of  the  Crown's  right  to  the  sea-shorr 
landwards  is  the  line  or  the  medium  high 
tide  between  the  springs  and  the  neajfc- 
(Att'Oen.  V.  Chambers,  4  De  G.  M.  &  G. 
206) ;  and  the  bed  of  all  navigable  rirer? 
where  the  tide  flows  and  re-flows,  and  vf 
all  estuaries  or  arms  of  the  sea,  is  vested  in 
the  Crown,  but  subject  to  the  right  of 
navigation  which  belongs  by  law  to  th^ 
subjects  of  the  realm,  and  of  which  th.- 
right  to  anchor  forms  a  part;  and  evt^ry 
grant  thereof  made  by  the  Crown  is  subjt^t 
to  such  public  right  of  navigation  {Gann 
V.  Free  Fishers  of  WhitstabU,  11  H.  L. 
C.  192),  and  for  which,  therefore,  the 
grantee  cannot  (in  the  general  ease)  charg^^ 
anchorage  dues.  As  evidence  of  such  a 
grant  or  the  sea-shore  to  tiie  lord  of  the 
manor,  the  exclusive  taking  of  sand,  stones, 
and  sea-weed  may  be  called  in  aid,  in  the 
absence  of  documentary  evidence  of  the 
grant.    Calmady  v.  Howe,  6  C.  B.  861. 

If  the  sea,  by  gradual  and  imperceptible 
progress,  encroaches  npon  the  land  of  a 
subject,  the  land  thereby  oovcied  with 
water  accrues  to  the  Crown  (/n  re  HuU  <t 
SeWyliaUioay,  5  M.  &  W.  327)  ;  and  in  the 
case  of  a  like  retirement  of  the  sea,  the 
land  accrues  to  the  adjoining  owner.  AU.- 
Gen,  V.  Chambers,  4  De  G.  &  J.  55. 
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SXOOHDABT.  An  officer  of  the  Court 
of  Kin«^8  Bench  and  Common  Pleas;  bo 
called  becaiiBe  he  was  second,  or  next  to 
the  chief  officer.  The  secondaries  of  these 
Courts  were  abolished  by  7  Will.  4  & 
1  Vict.  c.  30  (1  Arch.  Prac.  H).  But  at 
the  present  day  there  is  a  law  officer  in 
the  City  of  London  who  bears  the  name  of 
Secondary. 

SECOKDABY  COKVEYAHCES.  Con- 
veyances are  sometimes  divided  into 
primary  or  original  conveyances,  and  se- 
condary or  derivative.  The  first,  as  their 
title  imports,  are  such  as  do  not  depend 
upon  any  previous  conveyance,  but  are 
independent  and  original ;  the  second  are 
such  as  pre-snppose  some  other  conveyance 
precedent,  and  only  serve  to  enlarge,  con- 
firm, alter,  restrain,  restore,  or  transfer  the 
interest  granted  by  such  original  convey- 
ance;  thus  an  assignment  of  a  lease  may  be 
considered  a  secondary  conveyance  with 
respect  to  the  lease  itself. 

See  also  title  Conveyances. 

SECOND    DXLIVERAKCE,    WETT   07. 

A  writ  which  lies  for  a  plaintiflF  after  he 
has  been  non-suited  in  an  action  of  replevin^ 
in  pursuance  of  which  the  sheriff  must 
again  deliver  to  the  plaintiff  the  goods  that 
were  distrained,  on  his  giving  security,  as 
he  did  in  the  first  instance,  to  re-deliver 
them,  if  the  distress  prove  a  justifiable 
one.    2  Arch.  Pract,  1087,  1094. 

J9E0EET  COXKITTEE.  A  secret  com- 
mittee of  the  House  of  Commons  is  a 
committee  specially  appointed  to  investi- 
gate'a  certain  matter,  and  to  which  secrecy 
being  deemed  necessary  in  furtherance  of 
its  objects,  its  proceedings  are  conducted 
with  closed  doors,  to  the  exclusion  of  all 
persons  not  members  of  such  committee. 
All  other  committees  are  open  to  members 
of  the  House,  although  they  may  not  be 
serving  upon  them. 

8ECTA,  or  SUIT.  By  these  words  were 
anciently  understood  the  witnesses  or  fol- 
lowers of  the  plaintiff. 

See  also  following  titles. 

SECTA  AD  CUBIAM.  A  writ  that  lay 
against  him  who  refused  to  perform  his 
suit,  either  to  the  County  Court  or  Court 
Baron.    Cowel. 

SECTA  AD  MOlEHDnrUM,  WBIT  DE. 

A  writ  which  hiy  for  the  owner  of  a  mill 
against  the  inhabitants  of  the  place  where 
such  mill  is  situated,  for  not  doing  suit  to 
the  plaintiff's  mill :  that  is,  for  not  having 
their  com  ground  at  it. 

SECTA  EEGALIS.  A  suit  so  called  by 
which  all  persons  were  bound  twice  in  a 
year  to  attend  in  the  sheriff's  toum,  in  order 


SECTA  BECFAUS'— eemftntieci 

that  they  might  be  informed  in  things 
relating  to  the  public  peace.  It  was  so 
called  oeoause  the  sheriff's  toum  was  the 
king's  leet,  and  it  was  held  in  order  that 
the  people  might  be  bound  by  oath  to  bear 
trao  allegiance  to  the  king.    Cowel. 

SECUBITT  FOB  COSTS.  When  the 
plaintiff  in  a  suit  resides  out  of  the  juris- 
diction of  the  Court  in  which  his  suit  is 
pending,  or  lives  abroad,  and  the  defendant 
IS  apprehensive  that  the  plaintiff,  in  the 
event  of  being  defeated,  will  evade  pay- 
ment of  the  costs  or  expenses  of  the  suit, 
it  is  usual  for  him  to  apply  to  the  Court  to 
compel  the  plaintiff^s  attorney  to  give 
security  for  such  payment,  and  which  the 
Court  usually  orders  to  be  done,  on  its 
appearing  that  there  are  good  grounds  for 
the  application.  The  security  is  commonly 
effected  by  the  plaintiff  und  two  sureties 
entering  into  a  bond  to  a  sufficient  amount 
to  Qpver  the  supposed  costs  of  the  suit 
(2  Arch.  Pract.  1414).  The  mere  poverty 
of  a  plaintiff  is,  however,  no  ground  for 
requiring  him  to  give  security  for  costs, 
unless  to  a  limited  extent  in  some  pro- 
ceedings in  tort  proper  for  the  County 
Court,  but  which  the  plaintiff  chooses  to 
iitstitute  in  a  superior  Court  (see  County 
Courts  Act,  1867, 80  &  31  Vict  c.  142,  s.  10). 
An  appellant  must  invariably  give  security 
for  costs,  but  commonly  he  makes  a  deposit 
of  money  in  lieu  thereof. 

SECUBITT  FOB  GOOD  BEEAYIOUB, 
ftc. :  See  title  Articles  of  the  Feaob. 

SECTTS  (Lat.,  otherwise^  not  so,  the  eon- 
trary) :  See  the  word  used  in  1  Man.  & 
Gr.  208,  n. 

SE  DE7ENDEHD0  (in  defending  him- 
self),  A  plea  pleaded  by  him  who  is 
charged  with  the  death  of  another,  to  the 
effect  that  he  was  obliged  to  do  what  he 
^id  in  his  own  defence,  otherwise  his  life 
would  have  been  in  danger.  Staunf.  PI. 
Cor.  Lib.  1  c.  7. 

See  titles  Homicide  and  Son  Assault 
Demesne. 

BEDTTCTIOir  is  a  tort  committed  against 
a  parent  or  master  by  having  sexual  inter- 
course, through  persuasion,  with  liis 
daughter  or  female  servant.  The  founda- 
tion of  the  action  is  loss  of  services ;  and  a 
parent  can  only  maintain  the  action  if 
his  daughter  was  in  his  service  at  the  time. 
But  the  slightest  degree  of  service  will 
suffice;  and  the  jury  will  give  damages 
not  at  all  in  proportion  to  the  value  of  the 
services,  but  in  proportion  to  the  meanness 
of  the  conduct  of  the  seducer, — this  excess 
of  damages  being  awarded  as  a  eolattum  to 
the  feelings  of  the  Injured  ptirent,  and 
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SEDTTCnOH — cont  inued. 
with  which  (although  it  is  contrary  to  the 
principles  of  our  law)  the  judge  rarely 
rhoosc-s  to  interfere.  When  a  master  sues 
for  the  seduction  of  his  servant,  he  must 
prove  a  subsisting  contract  of  service  valid 
in  law  at  the  time  of  the  seduction.  Brace- 
girdle  v.  Heald,  1  B.  &  Aid.  722. 

SXIOHIOB  (from  the  Fr.  seigneur ,  lord), 
in  its  general  signification  means  lord, 
but  ill  law  it  is  particularly  applied  to  the 
lord  of  a  fee  or  of  a  manor ;  and  the  fee, 
dominions,  or  manor  of  a  seianior^  is  thence 
termed  a  seigniory,  i.e.,  a  lordship.  He  who 
is  a  lord,  but  of  no  manor,  and  therefore 
unable  to  keep  a  Court,  is  termed  a  seignior 
in  gross.    Kitchin,  206 ;  Gowel. 

SEIOHIORAOE.  A  privilege  or  pre- 
rogative of  the  king,  by  which  he  claims 
an  allowance  in  respect  of  gold  and  silver 
brought  in  tlie  mass  to  be  exchanged  for 
coin.    Cowel. 

SEISED  IK  DEMESNE  AS  07  TEE.      Is 

the  strict  technical  expression  used  to 
describe  the  ownership  in  *'an  estate  in 
fee  simple  in  possession  in  a  corporeal 
hereditament."  The  word  "seised"  is 
used  to  express  the  '*  seisin  **  or  owner's 
possession  of  a  freehold  property;  the 
plirase  **  in  demesne  "  or  ^  in  his  demesne  " 
{in  dominico  8ud)y  signifies  that  he  is  seised 
as  owner  of  the  land  itself,  and  not  merely 
of  the  seigniory  or  services;  and  the  con- 
cluding words  **  as  of  fee "  import  that  he 
is  scis^  of  an  estate  of  inheritance  in  fee 
simple.  Where  the  subject  is  incorporeal, 
or  the  estate  expectant  on  a  precedent  free- 
hold, the  words  **in  his  demesne"  are 
omitted.  Co.  Litt.  17  a. ;  Fleta,  1.  5,  o.  5, 
6.  18;  Bract.  1.  4,  tr.  5,  c.  2,  8.  2. 

SEISIK  (seinna).  Possession  of  a  free- 
hold estate.  Upon  the  introduction  of  the 
Feudal  Law  into  England  the  word  *'  seisin" 
was  applied  only  U>  the  possession  of  an 
estate  of  freehold,  in  contradistinction  to 
that  precarious  kind  of  possession  bj 
which  tenants  in  villenage  held  their 
lands,  which  was  considered  to  be  the  pos- 
session of  those  in  whom  the  freehold  con- 
tinued. The  word  still  retains  its  ori^nal 
signification,  being  applied  exclusively 
to  the  possession  of  Lmd  of  a  freehold 
tenure,  it  being  inaccurate  to  use  the  word 
as  expressive  of  the  possession  of  lease- 
hohls  or  terms  of  years,  or  even  of  copy- 
holds. To  seise  signifies  to  take  possession 
of  lands  of  a  freehold  tenure  by  the  cere- 
mony of  livery  of  seisin,  or  delivery  of  pos- 
session ;  to  be  seised  to  be  in  possession  of 
such  lend ;  and  the  possession  of  the  land 
itself,  which  has  been  acquired  by  the 
cereracnyof  livery  of  seL»in,  is  thence  de- 
nominated "  seisin"  or  •*  seizin."  The  foUow- 


B'KiSlX'-^eontintied. 

ing  passage  from  Cmise'a  Di^.  tit.  8,  e.  1, 
8.  10,  affords  a  good  illnstratioa  of  tJic 
word  :  *'  A  tenant  for  years  is  not  said  to 
be  seised  of  the  lands,  the  poasessioQ  oot 
being  given  to  him  by  the  ceremony  c^ 
livery  of  seisin ;  nor  does  the  meredeliverT 
of  a  lease  for  years  vest  any  estate  in  tb^ 
lessee,  but  only  gives  him  a  right  of  eotrr 
on  the  land ;  when  he  has  actually  enteral 
the  estate  becomes  actually  vestfil  in  hiio. 
and  he  is  then  possessed,  not  properly  of 
the  land,  but  of  the  term  for  years,  the 
seisin  of  the  freehold  still  remaining  in  tbc 
lessor."  It  may  be  observed,  howevs. 
that  the  word  **  seise "  is  sometimes  used 
in  reference  to  the  possession  of  good& 
Thus,  in  Taylor  v.  Fish^  (CJro.  Eliz.  245, 
246),  the  following  passage  oocnis :  *•  Tre*- 
pass  for  breaking  nis  house  and  taking 
away  a  corslet  and  a  pike  of  the  plaintiiSl 
The  defendant  phaded  that  long  tiin*' 
before  the  supposed  trespass,  J.  Bamfield 
was  seised  of  the  said  corslet  and  pike,  ss 
of  his  own  goods,  &c"  See  Watk.  Intiod. 
Conv.  by  Morley ;  Cooto  &  Cov.  7th  edit ; 
pp.  32,  33;  1  Cm.  Dig.  tit.  8,  c.  1,  s.  10; 
2  C.  M.  &  R.  41,  n.  (a.);  3  Camp.  116, 
per  Lord  Ellenborough,  G  J^. ;  Gro.  E3ii. 
245. 

SEIZUfO  OE  HEBIOTS.  The  seizing  d 
heriots,  when  due  on  the  death  of  a  tenant, 
is  a  species  of  self-remedy,  resembling  tfatt 
of  taking  cattle  or  goods  in  distress ;  ex- 
cepting that  a  distress  is  merely  token  as 
a  pledge  for  other  property,  whereas  a 
heriot  is  or  becomes  the  actual  property  of 
him  who  so  seizes  it. 
See  title  Heriot. 

SELECT  OOlOaTTES :  See  title  Gov- 
MiTTES,  Select. 

SELF-DEFENCE :  See  title  Sk  Defek- 

DENDO. 

SEMBLE.  It  would  seem ;  It  wonld  ap- 
pear, &G.y  e.g.j  "  In  assumpsit  on  a  provi&o 
to  manage  a  farm  in  a  good  hnsbwadlike 
manner,  and  according  to  the  costom  of 
the  country;  semble,  Qiat  it  is  sufficient 
to  assign  a  breach  in  the  words  of  the 
promise."    1  G.  &  M.  89. 

SEPABATE  DEMISE  DT  EJECTXEBT. 

A  demise  in  a  declaration  in  ejectment 
used  to  be  termed  a  separate  demise  when 
made  by  the  lessor  separately  or  indivi- 
dually, as  distinguished  from  a  demise 
made  jointly  by  two  or  more  persons,  which 
was  termed  a  joint  demise.  No  such  de- 
mise, either  separate  or  joint,  is  now  neces- 
sary in  this  action. 

See  title  EjECTMEirr. 

SEPABATE  ESTATE.      Property  which 
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8EPABATE  ESTATE — ctmiinued, 

a  married  woman,  under  certain  circum- 
stances, is  entitled  to  retain  for  her  sepa- 
rate and  independent  use.  By  the  custom 
of  London  a  married  woman  may  acquire 
a  separate  estate  by  carrying  on  trade 
on  her  own  separate  account.  The  right 
of  the  wife  to  the  enjoyment  of  property 
separately  from  her  husband  is  usually 
secured  by  trustees  being  appointed  on  her 
behalf,  to  whom  the  property  is  conyeved 
in  trust  for  her  sole  and  separate  use ;  out 
although  no  trustees  be  appointed  for  the 
wife,  under  a  limitation  to  her  separate 
use,  Equity  would  convert  her  husband 
into  a  tnistee  for  her,  and  she  would  still 
be  entitled  to  the  enjoyment  of  the  separate 
estate.  And  under  the  stat.  21  &  22  Vict. 
o  85,  a  woman  iudiciully  separated  from 
her  husband  holds  her  property  to  lier  own 
separate  use,  and  such  use  continues  in 
case  the  cohabitation  is  afterwards  resumed. 
So  also  under  the  M.  W.  P.  Act,  1870  (33 
&  34  Vict.  0.  93)  numerous  species  of  pro- 
perty are  made  the  wife's  separate  estate. 

The  Court  of  Chancery,  to  further  secure 
to  married  women  the  enjoyment  of  sepa- 
rate estate,  allows  of  a  restraint  upon 
anticipation,  t.e.,  alienation,  to  be  attached 
to  the  property  (Pybus  y.  Smith,  3  Bro. 
C.  C.  339);  and  the  operation  of  that  re- 
straint was  settled  in  the  case  of  Tvlfeit  y. 
Armgtrong  (1  Be&v.  1)  to  be  this, — that  it 
attaches  upon  marriage,  dis-attaches  upon 
widowhood,  re-attaches  upon  a  re-marriage, 
and  so  on. 

To  the  extent  that  a  married  woman  has 
separate  estate  she  is  a  feme  sole;  and 
unless  restrained  from  anticipation  she 
may  alienate  it  by  any  of  those  voluntary 
or  involuntary  modes  by  which  afeme  sole 
or  a  man  may  do  (Tayhr  v.  meads,  34 
L.  J.  (Ch.)  203;  MaJitheumuifCs  Case,  L.  R. 
3  Eq.  787).  She  may  also  permit  her  hus- 
band to  receive  it,  and  in  that  case  she  is 
entitled  to  only  one  year's  account  of  it; 
and  her  husband  takes  all  her  separate 
personal  estate  that  is  undisposed  of  at  her 
death,  if  choses  in  possession  or  chattels 
real,  by  his  marital  right  {Molony  v.  Ken- 
nedy, 10  Sim.  254),  and  if  choses  in  action, 
by  hid  right  as  her  administrator.  Proudley 
V.  Fielder,  2  My.  &  K.  57. 

BEQTrEBTEB.  As  used  in  the  Civil 
liaw  signifies  to  renounce  or  disclaim,  &c. 
As  when  a  widow  comes  into  Court  and 
disclaims  to  have  anything  to  do  or  to 
intermeddle  with  her  deceased  husband's 
estate  she  is  said  to  sequester.  The  word 
more  commonly  signifies  the  act  of  taking 
iu  execution  under  a  sequestration  the 
ecclesiastical  goods  and  chattels  of  a  bene- 
licod  clerk  or  clergyman. 

See  title  SK(4t'£STBAT10N. 


8BQUSBrTSASI  7ACIA8.  A  writ  of 
execution  against  a  olergypaan,  directed  to 
the  bishop  of  the  diocese  in  which  the  de- 
fendant resides,  commanding  the  bishop  to 
enter  the  rectory  and  parish  church,  and  to 
take  and  sequester  the  same  and  hold  them 
until  of  the  rents,  tithes,  and  profits  there- 
of, and  of  other  ecclesiastical  goods  of  the 
defendant,  he  shall  have  levi^  the  plain- 
tiff's debt.    2  Arch.  Pract.  1284. 

SBQUEBTBATIOir.  This  word,  in  its 
most  ordinary  sense,  signifies  a  kind  of 
execution  for  debt,  and  is  most  frequently 
used  against  a  beneficed  clerk  or  clergy- 
man. In  this  case  the  plaintiff  sues  out  a 
fieri  facias  de  bonis  ecdesiasiicis,  directed  to 
the  bishop  of  the  diocese,  commanding  him 
to  make  of  the  ecdesiastical  goods  nnd 
chattebi  belonging  to  the  defendant  within 
his  diocese  the  sum  mentioned  in  the  writ. 
This  writ  is  taken  to  the  registrar  of  the 
diocese,  who  thereupon  issues  a  seques^ 
tration,  which  is  in  the  nature  of  a  war- 
rant directed  to  the  churchwardens,  re- 
quiring them  to  levy  the  debt  of  the  tithes 
and  other  profits  of  the  defendant's  bene- 
fice. Sequestration  also  issues  in  Chanjcery 
when  a  defendant  has  eluded  the  process 
of  the  Court,  and  a  commission  of  rebellion 
has  been  awarded  against  him  to  no  effect ; 
by  virtue  of  which  sequestration  liid  per 
sonal  estate,  and  the  profits  of  his  real, 
are  seized  and  detained  until  the  defendant 
obeys  the  commands  of  the  Court.  A  se- 
questration is  also  defined  to  be  the  sepa- 
rating of  a  thin^  in  controversy  from  the 
possession  of  both  those  who  contend  for 
it,  and  in  this  sense  it  is  considered  eithev 
as  voluntary  or  necessary ;  the  former  being 
that  which  is  done  by  the  consent  of  each 
party,  the  latter  that  which  is  done  by  the 
judge  of  his  own  authority,  whether  the 
parties  will  or  not.  The  word  **  sequestra- 
tion" used  also  to  signify  the  act  of  the 
ordinary  in  disposing  of  the  goods  and 
chattels  of  a  deceased  person  whose  estate 
no  man  would  meddle  with.  It  is  also  used 
to  signify  the  gathering,  collecting,  and 
taking  care  of  the  fruits  and  pix)fits  of  a 
vacant  benefice  for  the  benefit  of  the  next 
incumbent.  The  persons  'who  are  ap- 
pointed to  take  care  of  the  goods  and 
chattels,  or  of  the  rents  and  profits  of  lands 
that  are  so  sequestered,  are  denominated 
sequestrators.  2  Arch.  Pntet.  1284 ;  Cowel. 

sif^UESTRE :  See  title  Depot. 

8EBIATIX.  Severally,  separately,  in- 
dividually, one  by  one :  e.g.,  '*  Their  lord- 
ships delivered  their  judgments  seriatim.** 
In  cases  of  great  importance,  or  where  the 
judges  differ  in  upinion,  it  is  usual  for  them 
to  dflivor  their  judgments  individually, 
instead  of  delegating  one  with  the  jiower 
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of  delivering  the  united  judgment  of  the 
whole  Court,  and  in  sucn  cases  they  are 
said  to  deliver  their  judgments  Meriaiim, 

8EBJEAKT,  or  SETlftKATfT.  There 
are  various  officers  connected  with  the  law 
that  are  denominated  Serjeants — as  ser- 
jeant-at  law,  serjeant-at-arms,  seijeant  of 
the  maco,  &c.  A  serjeant-at-law  is  a  bar- 
rister of  the  Common  Law  Courts  of  high 
standing,  and  of  much  the  same  rank  as  a 
doctor  of  law  is  in  the  Ecclesiastical  Courts. 
These  Serjeants  seem  to  have  derived 
their  title  from  the  old  knights  templars 
(amongst  whom  there  exist^  a  peculiar 
class  under  the  denomination  of  freres 
•*  8ergen$,**  or  fratrea  servieniesX  and  to  have 
continued  as  a  separate  fraternity  from  a 
very  early  perioa  in  the  history  of  the 
legal  profcHSion.  The  barrist^^  who  first 
assumed  the  old  monastic  title  were  those 
who  practised  in  tiie  Court  of  Common 
Pleas,  and  until  a  very  recent  period  (the 
2:)th  of  April,  1834,  9  &  10  Vict.  c.  54) 
the  serjeants-at-law  always  had  the  ex- 
clusive privilege  of  practice  in  tliat  Court. 
Every  judge  of  a  Common  Law  Court 
previous  to  his  elevation  to  the  bench 
used  to  be  created  a  serjeant-at-law; 
but  since  the  Judicature  Act,  1873,  this 
is  no  longer  necessary.  Amongst  all  the 
Serjeants,  judges,  and  others,  the  practice 
is  to  address  each  other  by  the  familiar 
epithet  of  "  brother.'*  A  serjeant-at-arms 
is  an  officer  connected  with  tlie  House  of 
Commons,  whose  duty  it  is  to  keep  the 
doors  of  the  House,  and  also  to  apprehend 
and  to  take  into  custody  any  offender  whom 
the  House  may  commit  to  his  charge. 
There  is  a  similar  officer  connected  with 
the  House  of  Lords.  There  is  also  a  ser- 
jeant-at-arms belonging  to  the  Court  of 
Chancery,  whose  duty  it  is  to  apprehend 
such  persons  as  are  guilty  of  contempt  of 
Cour^  &C.  Serjeants  of  the  mace  are  a 
kind  of  inferior  officers  who  attend  the 
mayor  or  other  head  officer  in  the  city  of 
London  and  other  corporate  towns.  Cowcl ; 
Addison's  Knights  Templars,  318;  Tfie 
Serjeants*  Case,  0  Bing.  N.  C.  235 ;  Fortesc. 
c.  60. 

SEBJEANT-AT-ASMS  is  the  title  of  an 
officer  in  each  of  the  two  Houses  of  Par- 
liament. His  duties  in  the  House  of  Lords 
are  to  attend  upon  the  Chancellor  with  the 
niaee,  and  to  execute  the  orders  of  the 
House  for  the  apprehension  of  delinquents ; 
and  in  the  Commons  this  officer  attends 
upon  the  Speaker  with  the  mace,  carries 
messages  from  the  bar  to  the  table,  and 
executes  the  orders  of  the  House  with  re- 
spect to  delitiqucnts  to  be  taken  into  cus- 
tily  for  breaches  of  its  privileges. 

8EBJEANTT.      A  sfiocicd  of  tenure  by 
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knight  service,  which  was  due  to  the  king 
onlv,  and  was  distinguished  into  grand 
and  petit  serjeanty;  the  tenant  holding 
by  grand  seijeanty  was  bound,  instead  of 
serving  the  king  generally  in  his  wars,  to 
do  some  honorary  service  to  the  king  in 
person,  as  to  carrv  his  banner,  his  sword, 
or  the  like ;  or  to  be  his  butler,  champion, 
or  other  officer  at  his  coronation.  Petit 
serjeanty  differed  from  grand  seijeanty 
in  that  the  service  rendered  to  the  king 
was  not  of  a  personal  nature,  but  con- 
sisted in  rendering  him  annually  some 
small  implement  of  war — as  a  now,  a 
sword,  a  lance,  an  arrow,  or  the  like 
(Cowel).  Both  these  species  of  tenures  were 
spared  at  the  general  abolition  of  feudal 
tenures  in  1660  (12  Car.  2,  c.  24) ;  and  the 
estates  of  Strathfieldsaye  (Duke  of  Wel- 
lington) and  Blenheim  (Duke  of  Marl- 
borough) are  examples,  perhaps  the  only 
examples,  at  the  present  day  of  the  tenure 
by  petit  serjeanty. 

SEBVICS.  The  consideration  which 
the  feudal  tenants  were  bound  to  render  to 
their  lords  in  recompense  for  the  lands 
they  held  of  him.  This  service  in  original 
feeds  was  only  twofold;  to  follow,  or  do 
suit  to  their  lord,  in  his  courts  in  time  of 
peace,  and  in  his  armies  or  warlike  retinue 
in  times  of  wnr.  Generally,  however,  those 
services  varied  much;  some  being  of  a 
personal  nature,  others  not;  some  of  an 
honourable,  others  of  a  menial  or  servile 
character.    Britton,  c.  66. 

flXRVIGE  OF  WBITS,  fto.  The  service 
of  writs,  summonses,  rules,  &c.,  signifies 
the  delivering  or  leaving  them  with  the 
party  to  whom,  or  with  whom  they  ought 
to  be  delivered  or  left ;  and  when  they  are 
so  delivered  they  are  then  said  to  have 
been  served.  Usually  a  copy  only  is 
served,  and  the  original  is  shewn.  Various 
periods  of  time  are  limited  for  the  service 
of  particular  process;  and  those  periods 
cannot  in  the  general  case  be  exceeded. 
Usually  the  service  must  be  personal,  but 
in  cases  of  peculiarity  substituted  service 
may  be  made  with  the  leave  of  the  Court. 
See  title  SuBSTrruTEo  Sebvicb. 

BEBVICSS  F0NGIEB8.  These  are  la 
French  Law  the  easements  of  English  Law. 

BEBVCBNT  TEHEHEKT.      In  the  law 

of  easements  the  tenement  whose  owner 
as  such  is  subject  to  an  easement  enjoyed 
by  an  adjoining  tenement,  is  called  by  this 
name. 

See  title  Easehskts. 

SERVlTiUM  LIBEBUX.  A  sort  of  free 
or  liberal  service  which  certain  feodatory 
tenants,  called  Uberi  hamines,  wore  bound 
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to  perform.  And  na  these  tenants  them- 
selves  were  different  from  vassals,  so  were 
tlicir  services  of  a  more  honourable  nature ; 
as  to  attend  the  lord's  Gourt,  to  find  a  man 
and  horse  to  go  with  the  lord  into  the 
army,  and  such  like.    Gowel. 

BKUVITIUK  BEOALE.  Boyal  service, 
or  the  rights  and  prerogatives  of  manors 
which  belong  to  tlie  king  as  lord  of  the 
same,  and  which  were  generally  reckoned 
to  bo  six ;  viz.,  (1),  power  of  judicature  in 
imitters  of  property ;  (2),  power  of  life  and 
deuth  in  felonies  and  murders ;  (3),  a  right 
to  waifs  and  btrays;  (4),  assessments; 
(5),  minting  of  mqncy ;  and,  (6),  assize  of 
bread,    beer,     weights,     and     measures. 

COWL'I. 

SERVITOBS  07  BILLS  were  messen- 
gers of  the  marshal  of  the  King's  Bench, 
who  were  sent  to  serve  bills  or  writs  to 
summon  men  to  Gourt.  They  are  now 
more  commonly  called  tipstaves.  2  Hen.  4, 
c.  23 ;  Cowol. 

See  title  Tipstaff. 

SERVITUSE,  in  its  original  and  popular 
seiise,  eigiiifies  the  dnty  of  service,  or 
rnther  the  condition  of  one  who  is  liable  to 
the  performance  of  services.  The  word, 
however,  in  its  legal  sense,  is  upplitd 
li«;uratively  to  things.  When  tlio  freedom 
of  ownersliip  in  land  is  fettered  or  re- 
nt lietod,  by  reason  of  some  person,  other 
tlmn  the  owner  thereof,  having  some  right 
tlierein,  the  Lmd  is  ssiiil  to  serve  such 
person;  the  restricted  condition  of  the 
ownership,  or  the  right  which  forms  the 
bubject-matter  of  the  restriction,  is  termed 
u  servitude ;  and  the  land  so  burdened 
with  another's  right  is  termed  a  servient 
tenement,  while  the  land  belonging  to  the 
person  enjoying  the  right  is  called  the 
tlomin:\nt  tenement  {tee  titles  Dominant 
AND  Servient  Tenements).  The  prin- 
ciples with  regard  to  servitudes,  and  the 
terms  empIo)rc^  in  treating  of  them,  are 
borrowed  from  the  Roman  Law.  In  the 
language  of  the  Komau  Law,  a  thin^  is 
said  to  be  servient  in  which,  although  it  is 
owned  by  another,  we  have  a  real  right,  by 
virtue  of  which,  and  for  the  advantage  of 
our  person  or  property,  we  can  require 
tlic  owner,  or  any  possessor  of  the  tiling,  to 
buffer,  or  omit  to  do  something  with  respect 
to  Buch  thing,  which  he  would  not  have  to 
submit  to  if  the  riehts  which  constitute 
ownership  remained  in  himself  nndimi- 
ni^shed.  Servitude  is  therefore  a  Ju8  »n  re, 
as  distinguished  from  a  jus  ad  rem ;  the 
former  U  a  real  right,  or  a  right  in  the 
thing  itself,  and  consequently  has  effect 
against  every  third  per^n;  while  the 
latter  is  a  personal  right,  or  a  right  to  the 
thing,  and  honco  applies  only  against  the 
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actual  obligee.  If  my  neighbour  burthens 
his  land  for  the  benefit  of  my  land,  with 
the  9eroitu$  compaeeui,  or  with  the  servitus 
ne  luminUms  officiatvr^  I  have  in  each  of 
these  cases  a  jtw  in  re,  and  every  holder  of 
the  land  must  suffer  me  to  pasture  my 
cattle  on  it,  and  he  must  acNstain  from 
erecting  anything  on  his  ground,  or  doing 
anything  to  it  whereby  my  light  would  he 
injured.  The  word  "servitude"  may  bo 
said  to  have  both  aB  active  and  a  passive 
signification  :  in  the  former  sense  denoting 
the  restrictive  right  belonging  to  the  en- 
titled party ;  in  the  latter,  Uie  restrictive 
duty  entailed  upon  the  proprietor  or  pos- 
sessor of  the  sorvieut  land. 
See  also  title  Easements. 

BE88I0H.  The  sitting  of  the  justices  in 
Court  by  virtue  of  their  commission.  There 
are  various  kinds  of  sessions,  viz.,  (1),  Ses- 
sion of  Parliament ;  (2),  Great  Session  of 
Wales;  (3),  Session  of  Gaol  Delivers; 
(4),  Sesbion  of  the  Peace.  I'hese  will  bo 
expLiinod  in  their  order :  (1.)  Session  of 
Parliament  signifies  merely  the  sitting  of 
Ptirliumeut,  in  order  to  traubact  the  busi- 
ness of  the  State.  (2.)  The  Great  Session  of 
Wales  was  a  session  or  Gourt  held  in 
Wales  twice  in  every  year,  similar  to  our 
assizes ;  these  sessions,  however,  were  abo- 
lished by  the  1  Will.  4,  c.  70,  and  the 
judges  now  go  the  circuits  in  Wales  and 
Cheshire  the  same  as  in  the  Knglish 
counties.  (3.)  Session  of  Gaol  Delivery  was 
a  session  held  for  delivering  a  gaol  of  the 
prisoners  therein  confined.  (4.)  Session  of 
the  Peace.  This  is  a  Court  of  record,  and 
is  held  before  two  or  more  justices  of  the 
peace,  one  of  whom  must  be  of  the  ■ 
quorum  {see  title  QuoBrM).  The  jurisdic- 
tion of  this  Court,  by  stat.  34  Edw.  3,  c  1, 
extended  to  the  trying  and  determining  all 
felonies  and  trespasses  whatsoever,  although 
they  seldom,  if  ever,  try  anv  greiiter  offence 
than  small  felonies.  There  are  three 
different  kinds  of  sessions  held  by  justices 
of  the  peace :  (a.)  (veneral  sessions,  which 
may  be  held  at  any  time  of  the  year  for  the 
general  execution  of  the  authority  of  the 
justices ;  (6.)  The*  general  quarter  sessions, 
which  are  hold  at  four  stated  times  in  the 
year ;  and  (c.)  A  sixjcial  or  (Krtty.  sessions, 
which  may  be  holden  on  any  special  ixjca- 
fion  for  the  execution  of  some  particular 
bninch  of  the  authority  of  the  justices. 
2  Hale,  P.  C.  42 ;  Toralins. 

SESSIONAL  OBDEBS.  These  are  cer- 
tain resolutions  which  are  agreed  to  by 
both  Houses  at  the  commencement  of 
every  session  of  Parliament,  and  have  rela- 
tion to  the  business  and  convenience 
thereof;  but  they  are  not  intended  to  cor.- 
tinuo  in  force  beyond  tlic  session  in  wliich 
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they  are  adoplfed.    They  ore  principally  of 
Hue  as  directing  the  order  of  business. 

SS88I0H8  FOB  WSIOHTS  AKB  XEA- 
SXFSE8.  A  session  in  London,  which 
may  he  held  before  four  justices,  selected 
from  the  mayor,  recorder,  and  aldermen  (of 
which  the  mayor  or  recorder  must  be  one), 
to  inquire  into  the  offences  of  selling  by 
false  weights  and  measures,  contrary  to  the 
statutes,  and  to  receive  indictments,  punish 
offenders,  &o.    Cunningham. 

BET.  This  word  appears  to  be  nearly 
^onymous  with  the  word  *' lease. 
When  used  as  a  verb,  it  would  seem  to 
convey  the  same  meaning  as  " to  lease.' 
A  lease  of  mines  is  frequently  termed  a 
'*  mining  set." 

8XT-0FF.  A  demand  which  the  defen- 
dant in  an  action  sets  up  against  the  plain- 
tiff^s  demand,  so  as  to  counterbalance  that 
of  the  plaintiff,  eittier  altogether  or  in 
part.  As  if  the  plaintiff  sues  for  ten 
pounds  due  on  a  note  of  hand,  the  de- 
lendant  may  set  off  nine  pounds  due  to 
himself  from  the  plaintiff,  for  merchandise 
sold  to  the  plaintiff;  and  if  he  pleads  such 
set-off  in  reduction  of  the  plaintiff's  claim, 
such  plea  is  termed  a  plea  of  set-off.  A 
set-off  may  therefore  be  defined  to  be  a 
claim  which  a  defendant  has  upon  a  plain- 
.  tiff,  and  which  he  sets  up  or  places  against 
the  plaintiff^s  demand. 

The  leading  principles  of  set-off  are  the 
following :— 1st.  At  Imw,  there  was  no  set- 
off in  case  of  mutual  unconnected  debts, 
until  the  Statutes  of  Set-off,  2  Geo.  2,  c.  22, 
and  8  Geo.  2,  c  24,  permitted  it  in  the  case 
of  the  bankruptcy  of  either  debtor ;  but  as 
to  connected  accounts,  the  balance  was 
in  the  general  case  recoverable  at  Law. 
2dly.  In  Eqw'ti/,  these  Courts  gAnerally 
follow  the  rules  of  the  Common  Law  in 
allowing  or  in  refusing  a  set-off,  but  they 
allow  a  set-off  in  the  following  further 
cases, — (a.)  In  the  case  of  mutual  indepen- 
dent debts,  contracted  upon  the  faith  of  a 
mutual  credit  {Lanesborough  v.  Jones,  1  P. 
Wms.  S26) ;  (6  )  In  the  case  of  cross  de- 
mands admitting  a  set-off  at  Law,  but  of 
which  the  one  or  both  are  of  an  equitable 
nature ;  and  even  (c.)  In  the  case  of  cross 
dcmand%  arising  in  different  rights,  but  in 
this  last  case  only  under  ciroumstajices  of 
particularity,  e,g.^  of  fraud.  Ex  parts 
Stephens,  11  Ves.  24. 

SXTTLEIOSNT,  ACT  07.  The  st:it.  of 
12  &  13  ^  ill.  »,  c.  2,  by  which  the  Crown 
was  limited  lo  the  house  of  Hanover,  and 
some  new  provisions  were  added  at  the 
same  time  ior  the  better  securing  our  reli- 
gion, law^  and  liberties. 

See  also   title    Succession    to   the 
Crown. 


OF.  A  deed 
made  for  the  purpose  of  settling  property, 
t.e.,  arranging  the  mode  and  extent  of  the 
enjoyment  thereof.  The  party  who  settles 
property  is  called  the  settlur;  and  usually 
nis  wife  and  children,  or  his  creditors,  or 
his  near  relations,  are  the  beneficiaries 
taking  interests  under  the  settlement. 

It  may  be  either  a  marriage  settlement, 
and  in  that  case  either  a  settlement  of  real 
estate  or  a  settlement  of  pergonal  estate ; 
or  it  may  be  a  trust  deed  in  favour  of 
creditors,  or  it  may  be  a  voluntary  settle- 
ment. 

See  each  of  these  several  titles. 

BETTLEKENT  07  PEBSOHAL  ESTATE. 

This  is  a  settlement  usually  made  upon 
marriage,  either  a  marriage  to  follow,  or 
one  which  has  already  taken  place.  It  is 
a  deed  of  trust ;  and  usually  the  first  trusts 
(after  providing  for  the  investment  of  the 
trust  ninds)  relate  to  the  destination  of 
the  income  during  the  lives  of  husband 
and  wife,  and  that  of  the  survivor  of  them. 
When  the  property  put  into  settlement  is 
contributed  by  the  husband,  the  first  life 
interest  is  in  general  given  to  him ;  on  the 
other  hand,  where  the  property  is  contri- 
buted by  the  wife,  the  first  life  interest  is 
invariably  given  to  her  own  separate  use 
without  power  of  anticipation ;  but  it  is 
competent  to  the  wife  to  allow  the  husband 
to  receive  the  income  without  account. 
After  the  decease  of  both  husband  and 
wife,  the  ordinary  trusts  of  the  settlement 
are  for  the  children  or  remote  issue  of  the 
marriage  as  the  husband  and  wife  or  the 
survivor  shall  appoint ;  and  in  default  of^ 
or  subject  to,  any  such  appointment,  then 
in  trust  for  the  children  equally,  sons 
taking  a  vested,  t.0.,  transmissible,  share  at 
twenty-one,  daughters  the  like  at  twenty- 
one  or  marriage,  whichever  is  the  earlier 
event ;  and  in  case  of  a  failure  of  children 
or  remote  issue  of  the  marriage  living  to 
attain  a  vested  interest,  the  trust  property 
is  usually  made  to  revert  to  the  party  who 
has  contributed  the  same.  The  settlement 
usually  contains  special  provibions  regard- 
ing the  maintenance,  eaucation,  and  ad- 
vancement of  the  children  of  the  marriage, 
as  to  which  see  these  titles.  Very  gene- 
rally, it  also  contains  a  covenant  to  bring 
into  settlement  the  after-acquired  property 
of  the  wife  (exceeding  a  certain  value, 
which  varies  according  to  the  wealth  of 
the  parties). 

SETTLEMENT  07  BEAL  ESTATE. 

This,  also,  is  usually  a  deed  of  trust  made 
in  contemplation  of  marriage ;  but  it  differs 
from  a  settlement  of  personal  estate  in  this 
respect,  that  the  limitations  of  real  estate 
may  be  made  without  the  intervention  of 
trustees,  whereas  there  can  be  no  partial 
estate,  but  only  the  absolute  interest  in 
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personal  estate  at  Law»  and  such  latter 
estates  are  only  good  in  Equity. 

A  settlement  of  real  estate  may  be  either 
a  strict  settlement,  as  it  is  called,  or  one 
that  is  not  strict  The  latter  kind  of 
settlement  is  made  where  it  is  desired  to 
settle  the  land  in  such  a  way  as  tliat  the 
children  shall  take  equally,  and  the  proper 
mode  of  attaining  that  object  is  by  convey- 
ing the  land  to  trustees  in  trust  for  sale, 
such  trust  being  made  exercisable  during 
the  lives  of  the  tenants  for  life  with  their 
consent  only,  and  afterwards  at  the  sole 
discretion  of  the  trustees,  and  the  proceeds 
to  arise  from  the  sale  are  then  settled  as 
personal  estate  {jsee  title  SsTTiiEMENT  of 
Personal  Estai'b),  with  a  proviso  that 
untU  sale  the  rents  and  profits  shall  be 
paid  and  applied  in  the  same  manner  as 
the  income  of  the  proceeds  would  be  appli- 
cable if  a  sale  had  been  already  made. 
On  the  other  hand,  if  the  real  estate  (being 
an  old  family  estate,  or  for  any  other 
reason)  is  to  be  settled  strictly,  the  general 
form  and  contents  of  the  settlement  are  as 
follows : — ^The  first  testatum  contains  a 
grant  of  the  freehold  property  to  the 
general  trustees  (grantees  to  uses)  to  the 
use  of  the  settlor  until  the  marriage,  and 
thereafter  to  the  use  of  pin-money  trustees 
for  a  term  of  ninety-nine  years,  and  subject 
thereto  to  the  use  of  the  settlor  for  life,  re- 
mainder to  the  use  that  the  wife  surviving 
her  husband  shall  receive  a  jointure  rent- 
charge  during  her  life,  and  subject  thereto 
to  the  use  of  jointure  trustees  for  a  term  of 
200  years,  and  subject  thereto  to  the  use  of 
portion  trustees  for  a  term  of  600  years,  and 
subject  thereto  to  the  use  of  the  first  and 
other  sons  of  t)ie  marriage  successively  ia 
tail  male,  [with  remainders  to  the  use  of  the 
husband's  younger  brothers  for  life,  and  to 
their  respective  issues  in  taU  male  in  suc- 
cession, with  remainder  to  the  first  and 
other  sons  of  the  intended  husband  in  tail, 
with  the  like  remainder  to  his  daughters 
in  tail,  wit^  remainder  to  the  first  and 
other  sons  of  the  husband's  brother  in 
tail,  with  remainder  to  the  first  and  other 
daughters  of  the  same  brothers  in  tail], 
with  remainder  to  the  right  heirs  of  the 
settlor.  The  limitations  within  the  square 
brackets  are  often  omitted,  or  are  left  to  be 
subsequently  settled  by  the  remainderman 
in  fee,  or  by  the  first  tenant  in  tail.  The 
settlement  ought  also  to  contain  the  fol- 
lowing usual  clifUses : — 

(1.)  Maintenance  and  education  clause ; 

(2.)  Advancement  clause ; 

(3  )  Provisions  for  the  raising  of  portions ; 

(4.)  Provisions  for  the  application  of 
rents  during  minorities  ,* 

(5.)  Power  for  the  husband  to  charge 
the  premises  with  a  gross  sum ; 
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(6.)  Power  for  him  to  charge  an  addi- 
tional  rent-charge    for   his    in- 
tended wife ; 
(7.)  Power  for  him  to  jointure  any  future 
wife,  and  to  charge  portions  for 
his  children  by  her ; 
(8.)  General  powers  of  managing  estate, 
according  to  its  nature,  by  grant- 
ing mining,  agricultural,  or  other 
leases,  su^ect  to  certain  restric- 
tions; 
(9.)  Powers  of  sale  and  exchange ; 
(10.)  Powers  of  enfranchisement  and  par- 
tition ; 
(11.)  Provisions  for  the  application  of  the 
moneys  received  upon  any  sale, 
exchange,    enfranchisement,    or 
partition ; 
(12.)  Power  to  general  trustees  to  givo 
receipts  for  such  last-mentioned 
moneys;  and 
(13.)  Power    of    appointing    new    trus- 
tees; 
Where  the  settled  property  comprises 
freeholds,  copyholds,  leaseholds,  and  heir- 
looms, or  general  personal  estate,  there  is 
usually  a  separate  testatum  for  efuih  of 
these  species  of  property ;  and  the  settlor 
gives  the  usual  covenants  on  the  part  of  a 
vendor,  a  settlement  being  in  the  nature  of 
a  purchase- deed. 

SETTLEMENT,  POOR  LAW.  The  right, 
depending  on  various  circumstances,  which 
entities  a  pauper  to  be  maintained  by  a 
particular  locality,  whether  parish  or  union, 
is  called  his  settlement.  In  the  case  of  a 
married  woman,  her  settlement  follows 
that  of  her  husband,  assuming  the  mar- 
riage to  have  been  legal  (fihinham  v. 
Preston,  1  W.  Bl.  192) ;  but  if  her  husband 
has  no  settlement  she  retains  her  maiden 
settlement  {Hex  v.  St.  Botolph,  Burr.  8.  0. 
367).  With  reference  to  children  (a),  if 
legitimate,  the  place  of  their  birth  is 
prima  facie  the  place  of  their  settlement, 
such  settlement  continuing* so  long  as  the 
child  remains  a  member  of  the  family 
{Rex  V.  Bleatby,  3  B.  &  A.  377);  and  (6), 
if  illegitimate,  the  mother's  settlement  is 
that  of  the  child  (4  &  5  Will.  4,  c.  76,  c.  71). 
Domestic  servants  used  to  acquire  a  settle- 
ment by  one  year's  uninterrupted  sorvico 
in  the  same  service,  but  such  is  not  now 
the  eflfect  of  service  (4  &  5  Will.  4,  c.  76, 
8.  64).  Being  an  apprentice  and  inhabiting 
in  any  town  or  place  makes  that  place  the 
settlement  of  the  child  (3  W.  &  M.  c.  11, 
s.  8 ;  St  Pancras  v.  Clapham,  2  £1.  &  El. 
742).  Also  renting  a  tenement  of  the 
yearly  value  of  £10  and  paying  poor  rates 
for  one  year,  confers  a  settlement,  under 
35  Geo.  3,  c.  101,  and  4  &  5  Will.  4,  c.  76. 
Also  acquiring  property  at  the  purchase 
price  of  £30  or  upwards,  appears  to  confer 
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a  Bettlement  in  the  placo  where  the  pro- 
pL'Tiy  is  situated ;    but  residence  in  the 
place  seems  to  be  also  neceasary. 
See  also  title  Poob. 

SEVERAL  OOVEVAKT.       A    covenant 
by  two  or  more  persons  severally,  and  not 
jointly,  BO  that  they  are  severally  or  bQ\uii- 
rately  bound  by  it.    5  Kep.  23. 
See  title  Covenant. 

SSVEEAL  FISHEBT :  See  title  Fjshebt. 

SEVERAL  nrHEBITAHCS.  An  in- 
heritance conveyed  in  such  manuer  as  to 
descend  or  come  down  to  two  or  more  per- 
souB  severally,  and  not  jointly,  by  moieties. 
Cunningham. 

SEVERAL  TAIL.  An  entail  severally  to 
two :  as  if  land  in  given  to  two  men  and 
their  wives  and  to  the  heirs  of  their  bodies 
begotten ;  hero  the  donees  have  a  joint 
estate  for  their  two  lives,  and  yet  they  have 
a  several  inheritance,  because  the  issue  of 
the  one  sljall  have  his  moiety,  and  the 
issue  of  the  other  the  other  moiety.    Cowel. 

SEVERALTT.  A  person  is  said  to  hold 
lands  in  severalty  when  he  is  the  sole 
tenant  thereof,  and  holds  them  in  hia  own 
ri^ht  only,  without  any  other  person  being 
joined  or  connected  with  him  in  point  of 
interest  during  his  estate  therein. 

SEVERAKCS.  Singling,  dividing,  dis- 
joining. Thus,  in  pleading,  when  there 
are  several  defendants  in  an  action  they 
may  either  all  plead  jointly  one  and  the 
sume  defence,  or  each  defendant  may 
plead  a  separate  defence  for  himself  if  he 
thinks  Bucn  a  course  preferable ;  in  which 
latter  case  he  is  said  to  **  sever/'  and  the 
subject  generally  is  termed  **  severance  in 

E loading.*'  When,  however,  defendants 
ave  once  united  in  the  plea — that  is,  have 
pleaded  a  joint  defence,  they  cannot  after- 
wards sever  at  the  rejoinder,  or  any  other 
later  stage  of  the  pleadings.  The  word 
*^  severance  "  is  also  used  to  signify  the  cut- 
ting of  the  crops,  such  as  corn,  grass,  &c. 
F.  N.  B.  78 ;  Steph.  PI.  285,  4th  ed. ;  4 
B.  &  C.  764. 

SEWERS,  C0HMI88I0HER8  OF.      The 

Court  of  Commissioners  of  Sewers  is  a  iem- 
porary  tribunal  erected  by  virtue  of  a 
commission  under  the  great  seal.'  Its 
jurisdiction  is  to  overlook  the  repairs  of 
sea-banks  and  sea-walls,  and  the  cleansing 
of  rivers,  public  streams,  ditches,  and  other 
conduitH,  whereby  any  waters  are  carried 
off;  and  is  confined  to  such  county  or  par- 
ticular district  as  the  commission  expressly 
names. 

See  also  title  Mjstbopolitan  Seweks. 


SHERIFF  (from  the  Saxon  teir-gere/a), 
A  sheriff  is  the  principal  officer  in  every 
county,  and  has  the  triiDsacting  of  the 
public  business  of  the  county.  He  is  an 
officer  of  great  antiquity,  and  was  also 
called  the  shire-reve,  reve,  or  bailiff.  He 
is  called  in  Latin  vicecome$^  as  being  the 
deputv  of  the  earl  or  comes,  to  whom  the 
custody  of  the  shire  is  said  to  have  been 
committed  at  the  first  division  of  this 
kingdom  into  ooanties.  But  the  earls  in 
process  of  time,  on  account  of  their  high 
employments  and  attendance  on  the  king's 
person,  not  being  able  to  transact  the 
business  of  the  county,  were  relieved  of 
that  burden,  reserving  to  themselves  the 
honour,  but  the  labour  was  laid  on  the 
sheriff,  who  now,  therefore,  does  all  the 
king's  business  in  the  county.  The  office 
of  sheriff  lasts  for  one  year,  and  his  duties, 
which  are  vrry  numerous  and  important, 
are  commonly  performed  by  his  deputy, 
called  an  under-sheriff.  The  duties  prin- 
cipally consist  in  executing  writs,  precepts, 
warrants  from  justices  of  the  peace  for  the 
apprehension  of  offenders,  &&.  He  was 
also  empowered  to  act  as  judge  in  the 
County  Court  (or  Sheriff's  Court,  as  it  was 
sometimes  called),  where  actions  were 
brought  for  the  recovery  of  sums  under  £20 : 
and  to  the  present  day  the  City  of 
London  Court,  which  is  a  County  Court, 
is  the  same  as  the  Sheriff's  Court.  But 
by  recent  statutes  (for  which,  see  title 
County  Coubt),  a  new  organization  of 
County  Courts  has  been  provided,  and 
which  has  little  or  no  connection  with  the 
sheriff,  a  special  officer  (called  the  County 
Court  Judge)  presiding  over  each  County 
CJourt, 

Under  the  statute  28  £dw.  1,  st.  3,  c.  8^ 
the  election  of  the  sherifEs  of  the  county 
belonged  to  the  freeholders  of  the  county 
assembled  in  the  County  Court ;  bat  by  tlie 
subsequent  statute,  9  £dw.  2,  st.  2,  the 
right  of  election  was  vested  in  (perhaps 
restored  to)  the  Crown,  who  made  the 
election  through  its  chancellor,  justices, 
&c.  By  the  statute  14  Edw.  3,  st.  1,  c.  7, 
it  was  enacted  that  the  sheriffs  of  every 
county  should  be  annually  re-elected  at  the 
Exchequer ;  and  the  practice  at  the  present 
day  is  regulated  by  the  last-mentioned 
Act. 

SHERIFF'S  COURT.  The  Court  held 
before  the  sheriff's  deputy — ^that  is,  the 
under-sheriff,  and  wherein  actions  are 
brought  for  recovery  of  debts  under  £20 ; 
writs  of  inquiry  are  also  brought  here  to 
be  execute.  The  Sheriff's  Court  for 
the  county  of  Middlesex  is  that  in  which 
damages  are  assessed  in  proper  cases  after 
trial  at  Westminster. 

SHERIFFS    TOURir.        The    shcrilTs 


A  NEW  LAW  DlGTtONABY. 


331 


SHERIFFS  TOVBJS— continued. 

tourn,  or  rotation,  is  a  Court  of  record, 
held  twice  every  year  before  the  sheriff  in 
dilterent  parta  of  the  oonuty ;  being  indeed 
only  the  torn  of  the  sheriff  to  keep  a  Court 
Leet  in  each  respective  hundred.  4  Inst. 
259  ;  2  Hawk.  P.  C.  55. 

SHEW   CAXrSE,  BT7IE   TO:   See   tiUe 

BULE. 

SHirrnre  use  :  See  title  UsB. 

SSIP-MOHET.  An  ancient  imposition, 
which,  after  having  lain  dormant  for  many 
years,  was  attempted  to  be  revived  by  King 
Ciiarles  I.,  in  1685  and  1636,  and  his 
attempt  to  revive  which  was  adjudged 
legal  in  the  great  due  of  ShijHnoney  (3 
St.  Tr.  825).  It  consisted  of  a  tax  levied 
on  all  the  ports,  towns,  cities,  boroughs, 
and  counties  of  the  realm  for  providing  and 
fitting  out  ships  of  war  fur  the  king's 
service  (Cowel ;  17  Car.  1,  c.  14).  The  tax 
was  subsequently  resolved  in  Parliament 
to  be  illegal,  or,  at  all  events,  unconstitu- 
tional. 

SHIPPIirO.  In  the  Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  104),  numerous 
provisions  are  contained  reading  the  en- 
tire subject  of  merchant  shipping,  includ- 
ing their  registration,  building,  tonnage, 
ownership,  and  national  character;  also, 
regarding  the  seamen  on  board  of  them 
and  their  masters  and  commanders  ;  also, 
regarding  ship-brokers  and  ship-agents, 
pilots,  &c. ;  also,  regarding  the  sale  or 
transfer  and  mortgage  of  merchant  vessels, 
and  regarding  freight,  charter-parties,  de- 
murrage, salvage,  towage,  oolliaions,  &c. 
For  particular  information  regarding  these 
various  matters,  consult  the  various  titles, 
and  also  the  following  titles,  Bill  of 
Lading;  Bottomby;  Respondentia  ;  Cocbt 
OF  Admiralty;  and  Pbize;  also,  Navi- 
gation. And  see  generally  Kay  on  Ship- 
masters. 

8HIBE-M0TE.  The  assizes  of  the  shire, 
or  the  assembly  of  the  people,  was  so  called 
by  the  Saxons.  It  was  nearly,  if  not  exactly, 
the  same  as  the  Scyr-gemole,  and  in  most 
respects  corresponded  with  what  were 
afterwards  called  the  County  Courts. 
See  titles  Coubts  of  Justice  ;  County 
Courts. 

SHORT  CAUSE  DT  GHAKCEBY.      Is  a 

cause  which  is  not  likely  to  occupy  a  great 
portion  of  the  time  of  the  Court,  and 
which  may  be  entered  in  the  list  of  **  short 
causes,"  set  apart  for  the  purpose,  upon  the 
application  of  one  of  the  parties  and  a 
certificate  of  his  counsel  that  the  cause 
is  a  proper  one  to  be  heard  as  a  '^  short 
cause."    If  both  the  parties  consent  to  the 
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speedy  decision  of  the  suit,  the  cause  U 
heard  as  a  *'  consent  cause  ** ;  but  if  one 
refuses  to  consent,  and  throws  obstacles  in 
the  way  of  ite  speedy  decision,  it  may,  but 
only  if  from  its  nature  it  is  a  proper  case 
to  be  heard  as  a  short  cause,  be  still  heard 
more  speedily  than  it  would  be  in  its 
regular  course  by  ite  entry  as  a  **  short 
cause  •'  (11  Sim.  51 ;  2  Keen,  671 ;  1  Kec^n, 
464;  2  M.  &  C.  452).  At  the  present  day 
the  difference  between  a  short  cause  and  a 
consent  cause  is  practically  non-existent. 
1  Dan.  Ch.  Pr.  800. 

SI  FECERIT  TE  8EGURUK.      One  of 

the  species  of  original  writs,  nnd  which 
was  so  called  from  the  words  of  the  writ, 
which  directed  the  sheriff  to  cause  the 
defendant  to  appear  in  Court  without 
any  option  given  him,  ^provided  the 
plaintiff  gave  Sie  sheriff  security  **  effectually 
to  prosecute  his  claim. 

SI  HON  OKHES.  A  writ  of  association 
of  justices,  by  which  if  all  in  commission 
cannot  meet  at  the  day  assigned  it  is  al- 
lowed that  two  or  more  of  them  may  finish 
the  business.  And  after  the  writ  of 
association  it  is  usual  to  make  out  a  writ 
of  si  non  omnes,  directed  to  the  first 
justices,  and  aIso  to  those  who  are  associated 
to  them ;  which,  after  reciting  the  purport 
of  the  two  former  commissions,  commands 
the  justices  that  if  all  of  them  cannot 
conveniently  be  present,  such  a  number  of 
them  may  proceed,  &c.  F.  N.  B.  Ill ; 
Cowel;  Tomlins. 

SIDE  BAR  RULE :  See  tide  Rule. 

SIBESKEK.  Or,  as  they  were  likewise 
termed,  synodsmen,  were  originally  persons 
whom,  in  the  ancient  episcopal  synods,  the 
bishops  were  wont  to  summon  out  of  each 
parish  to  give  information  of  the  disorders 
of  the  clergy  and  people.  These  in  the 
process  of  time  became  standing  officers, 
under  the  titl^  of  sidesmen,  synodsmen, 
or  questmen.  The  whole  of  their  duties 
seems  now  to  have  devolved  by  custom 
upon  the  churchwardens  of  a  parish. 
Cripps*  Laws  of  the  Church  and  Clergy, 
180. 

SIOKIEICAVIT.  Was  that  clause  of  the 
writ  de  contumace  capiendo  which  stated 
that  a  certain  judge  or  other  com- 
petent person  had  **  signified  "  to  the  king 
that  he  against  whom  tiie  writ  was  issued 
was  *'  manifestly  contumacious."  It  wus  in 
the  following  form  : — *•  William  the  Fourth 
by  the  grace  of  God,"  &c.,  **  to  the  sheriff  of 

shire,  greeting:     Sir  John    Nicholl, 

Knight,  Doctor  of  I^ws,  Official  Princi- 
pal of  the  Arches  Court  of  Canterbury, 
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fI0W   XAVTTAL       The    ■:;r-str:re  ^ 

r/iA  f,  liA  I ,     'i  J.fef »•  If  th  u  fi ;i2*--r»rT-re  fc^t  w ►♦-n 

rri^ri'jftl  ari'l  wj  «it  hft  '^•r  -r**;  «k*Ti  or.d'  r  t:.^ 
tfrtui  ^*»1,  *ix.,  thrit  t:.*;  fonr.*:r  L»  *Wi»r  »« 
M  l^rmfftthl  »<7t  of  til';  iiorerei,^  tLe  Uit&r 

nonVG  JUDOHUT.      Iff  the  art  of 

4iitU'.nti'/  th';  jfi'!i:rri':Tit,  whi^h  eltl  *rr  li.e 
plAi/iii/r  or  rlt-f'-nrLint  hiM  obtained  in  an 
M/:t(OfK  J wJt7'« ':"'»'.  !•*«<?  thfc  plfA^lingis  were 
Umiifrly  pronounrfj^J  in  ofjen  Coort,  anfl 
Mf,  niiW  tklmnyH  nupfiOHM  to  be  so.  But 
by  a  rt'AfiXtiiutTi  of  j/rjictiof,  there  i«  now,  [ 
in  f^cuf.rhl^  ex^e[/t  in  the  case  of  an  ifmue 
in  biw,  no  Mz-tual  ihMvftrj  of  judgment 
#i»t»i«r  in  Court  or  fl»»cwliere.  Tbe  plain- 
tiff (ft  riofi'nflAnt.  when  tbe  cau«e  i»  in  »uch 
a  Mtaie  t>jflt  by  the  courite  of  practice  he  iB 
tfHi'tiUul  U>  judf^nf'nt,  obtains  the  Hi^nature  I 
or  allownn**  of  tbe  proper  officer  of  the 
<>;urt,  eximnHin^  generally  that  judgment 
In  Ktven  In  hin  favour,  and  this  is  called 
NiKning  jiiilgrnent,  and  stands  in  the  place 
of  tbe  actual  cblivery  thereof  by  the  judges 
i\\fU\n»'\si'n,  And  nomftiroes  the  officer 
only  grants  bis  jjennisHion  to  sign ;  for  it 
bfiM  \)iH'\\  sUitful  that  tbe  Bigning  of  the 
Jiidgmitit  is  but  tlio  leave  of  tbe  mxister  of 
tbo  oIIUm)  for  tbo  attorney  to  enter  the 
Judgment  for  his  client.  Style's  Prac. 
Il4g.  title  "Judgment;"  SUph.  PI.  122, 
Dth  ed. 

IILX  OOWV.      Is  the  professional  robe 
worn  by  ihoM*.  l^ArriMt^rs  who  have  been 
ap|)oint4d  <»f  tbe  number  of  Iler  Majesty's 
f/Mitisel,  and  in   tbe  diHtinctive  bau^e  of 
Queen's  r/iiniMl.  as  tbe  Mtulf  gown  is  of  the 
"  juniors"  who  have  nf»t  attained  that  dig-  , 
nlly.     Ar'c/irdingly,   when  a  barrister  is  I 
raisivl  t4i  tlu^  degree  of  Queen's  counsel,  he  I 
is  said  to  have  '*  j^ot  a  silk  gown."    Tbe 
right  to  confer  this  dignity  resides  with 
tbo  lionl  (Jbancellor,  wlio  disposes  of  this 
branch  of  bis  imtronage  according  to  the 
talents,  tbo  practice,  the  heniority,  and  the 
genurnl  merits  of  the  junior  counsel. 

IXIIILXTZB.  That  set  form  of  words 
UHod  by  tbo  plaintiff  or  defendant  in  an 
Hf'tion  by  which  lit;  signifies  his  acccplanco 
of  the  issue   tendered  by   his  opix>ueut. 


Wiim,  a^Tiy  iii^ieii  &>   tsaf 


^  it 


•1  V  SI.*  pi 


abi-T-  -X- 


tjsihec  rnj 


k    2r 


f*rrr 

i:i  Ujc  i'  U :  -mizsz  f^rsi :  -  Arul  t^*r 

tJf.  a«  Vf  thr»  ci=a  QC  the  <^C:^i>iLi.=2  z%  izn 

Li^L-self  cpTO  the  ^r^ntrr.  dcc&  c;^  Lfc .' 
a::  i  in  thJj  case  it  is  eal>ii  a  *"  i^-2il 
ti:\.Ji*f^^  Th"?  use  ^<"  tfce  g-'u^Hi^fr  i*  tiIj 
apf  1:  '^I^  to  iatooes  of  fact  vLi.ii  xre  tra.  c 
by  iL-r  c»>cr;try  (i>.  a  }vsj^  It  ^-rr^A. 
SATs  Mr.  SvrjtAnt  StecCKii.  try  cxu^  t-*- 
arrit-p  Unor  btth  Of  tike  •|iieat>'-ffi  it£fcil  as'l 
the  T£jrAe  of  trial  f  r  p"'«edL  alth^'C^li  ohzi- 
nalij  it  si^'sTDA  to  hare  been  iati*  <tmd 
with  the  view  to  tbe  latter  pc^mt  oalj.  T  < 
report  to  a  jury  in  azieietit  tiiBea  flonl*!  in 
general  be  had  unl  j  by  the  mntiial  <v<ii^ect 
of  each  party.  It  appean  to  have  beeo  with 
the  object  of  expressing  such  coooeat.  tiat 
the  nmilUer  waa  in  those  times  added  in 
drawing  op  the  record ;  and  ftntn  tLe  rtnoii 
it  afterwards  found  its  way  into  the  wrntea 
pleadings.  Accordingly,  no  timUiiter  or 
other  acceptaixse  of  iasoe  is  neceoazy,  wiia 
recourse  b»  had  to  any  of  the  other  modes 
of  trial  (Steph.  PL  205,  260,  4lh  cd).  Bj 
the  C.  L.  P.  Act,  1852,  a.  79,  either  part? 
may  plead  in  answer  to  the  plea  or  sabee- 
quent  pleading  of  his  adveraary  that  he  joins 
issue  thereon ;  and  in  all  cases  where  tbe 
plaintiflTs  pleading  ia  in  denial  of  th^ 
pleading  of  the  defendant,  or  some  part  of 
it,  the  plaintiff  may  add  a  joinder  of  issue 
for  the  defendant.  Joinder  of  Laane  in  this 
last  case  is  therefore  equivalent  to  addii^ 
the  »imilUer  for  the  defendant.  8m.  Act 
at  Law,  88. 

SQCOVT.  The  oormpt  presentation  of 
any  one  to  an  eoclebiastical  benefice  for 
money,  gift,  or  reward,  and  any  resigna- 
tion or  exchange  for  money,  is  corrupt,  how- 
ever fair  the  transaction  may  appear  to  be. 
It  is  said  to  be  called  ^*  Simony  from  the 
resemblance  it  bears  to  the  sin  of  Simon 
Magus  (3  Inst.  156).  As  to  what  amounts 
to  a  corrupt  presentation  within  the  intent 
of  the  Law,  see  Fox  v.  Bithop  of  Che$ter 
(Tud.L.  C.  Conv.  190),  andstat*.  12  Anne, 
St.  2,  c.  12,  and  3  &  4  Vict.  c.  113.  Gene- 
rally the  living  must  be  full  at  the  time  of 
the  sale,  in  order  tbat  the  sale  of  tbe  pre- 
sentation may  be  free  from  corruption ;  and 
bonds  of  resignation  are  subjected  to  re- 
straint by  the  stat.  9  Geo,  4,  c.  94,  which 
requires  them  to  be  made  only  in  favoar  of 
certain  relations  by  blood  or  marriage,  cg^ 
uncle,  son,  brother,  ncphow,  &c.,  of  the 
patron  or  his  wife. 


A  NEW  LAW  DICTIONARY. 


833 


8IXPLE  CONTRACT.  Th6Wor(l**Bimplc," 
as  applied  to  contracts,  is  used  in  oontra- 
di»tinction  to  special :  the  former  including 
all  such  contracts  as  are  entered  into  cither 
verbally  or  by  writing  not  sealed,  that  is, 
by  any  instrument  not  under  seal  (as  it  is 
termed);  tbe  latter  comprehending  such 
contracts  as  are  entered  into  by  the  parties 
in  writinj?  and  subscribed  to  by  their 
affixing  their  seals  to  the  same ;  and  which 
are  thence  termed  contracts  under  seal. 
The  former  species  of  contract  are  called 
simple,  because  they  subsibt  by  reason 
simply  of  the  agreement  of  the  parties,  or 
(as  some  say)  because  their  subject  matter 
is  usually  of  a  more  simple  or  of  a  less 
complex  nature.  The  latter  species  are 
called  special  from  the  same  obvious  rea- 
sons, viz.,  that  the  subject  matter  is  usually 
of  a  more  important  or  special  character ; 
hence  also  the  reason  for  the  former  being 
merely  verbal  or  written,  and  the  latter 
always  being  in  writing  and  sealed  with 
the  seal  of  the  party  in  testimony  of  his 
assent  to  the  subject  matter  of  the  contract. 
In  point  of  form  contracts  are  threefold,  by 
parol,  by  specialty,  and  by  matter  of  record. 
All  contracts  are  called  parol,  unless  they 
be  specialties  (that  is,  deeds  under  seal)  or 
be  matter  of  record.  A  written  agreement 
not  under  seal  is  classed  as  a  parol  or  simple 
contract,  and  is  usually  considered  as  such 
just  as  much  as  any  Agreement  by  mere 
word  of  mouth.  For  at  (>)mmon  Law  there 
is  no  such  class  of  contracts  as  contracts  in 
writing  contradistinguished  from  those  by 
parol  or  specialty.  If  thev  are  merely 
written,  and  not  specialties  they  are  parol. 
Bonds,  deeds,  and  the  other  contracts  under 
seal  are  called  specialties ;  and  being  of 
a  higher  order  than  contracts  by  parol, 
require,  as  was  before  observed,  greater 
solemnity  and  accuracy  in  order  to  render 
them  valid.  Oontracts  by  matter  of  record, 
and  which  are  the  highest  kind  of  oon- 
tnicts,  are  such  as  judgments,  recognizances 
of  bail,  statutes  mercnant,  &c.,  and  other 
securities  of  tbe  same  nature,  entered  into 
with  the  intervention  of  some  public  autho- 
rity, as  before  a  Couii  of  record  or  a  judge 
therebf,  &o. 

See  further  title  Contracts. 

SIMPLE  LABCENY  :  See  title  Labcent. 

SIXPUCITER.  Simply,  directly,  im- 
mediately, as  distinguislicd  from  infe- 
rentially  or  indirectly,  &".,  c.  g.  :  **  No 
doubt  the  notice  (by  a  carrier  that  he  will 
not  be  responsible  for  loss  or  damage  to 
valuable  goods,  unless  the  bailor  will  pay 
a  higher  than  ordinary  rate  of  insurance 
for  their  carriage)  operates  as  a  limitation 
of  liability ;  but  the  question  is  in  what 
way  ?  mnplicifer  ?  or  as  the  foundation  of 
a  spcciiil  contract?"  Per  Parke,  B.,  in 
WOd  V.  Pick/ord,  8  M.  &  W.  452. 


BINIBCUitE.  When  a  rector  of  a  parish 
neither  resides  nor  performs  duty  at  his 
benefice,  but  has  a  vicar  under  him  endowed 
and  charged  with  the  cure  thereof,  this  is 
termed  a  **  sinecure."  And  when  a  church 
has  fallen  down,  and  the  parish  becomes 
destitute  of  parishioners,  it  is  said  to  have 
become  a  sinecure.    Wood's  Inst.  153. 

SINE  DIE  (without  day).  When  judg- 
ment is  given  for  the  defendant  in  an  action, 
it  is  said  e<U  inde  tine  die  (let  him  go 
thereof  without  dav),  that  is,  he  is  dis- 
charged or  dismissed  out  of  Court. 

See  also  title  Eat  Ikdb  Sins  Die. 

SINOLE  BOND.    A  bond  is  called  single 
when  there  is  no  condition  added  to  it  that 
if  the  obligor  does  some  particular  act  the 
obligation  shall  be  void,  &c. 
See  title  Bond. 

snroLE  dsimsE  nr  ejectmekt.   a 

declaration  in  ejeotwent  might  have  con- 
tained either  one  or  several  demises  ;  when 
it  contained  only  one,  it  was  said  to  be  a 
declaration  with  a  single  demise.  It  was 
essential  to  the  maintenance  of  an  action 
of  ejectment,  that  he  who  was  alleged  as 
making  the  demise  should  have  had  the 
legal  estate  in  the  premises  sought  to  be 
recovered ;  and  hence,  whenever  a  doubt 
existed  as  to  whether  the  legal  estate  was 
in  one  of  the  several  persons,  it  was  usual 
in  framing  the  declaration  to  insert  a  de- 
mise by  each,  in  which  case  the  declaration 
was  said  to  contain  several  demises ;  and 
the  action  was  then  entitled  "  John  Doe  on 
the  several  demises  of  A.,  B.,and  C,"  naming 
the  several  lessors  {see  also  title  Demise). 
Bat  now  under  the  C.  L.  P.  Acts,  1852  and 
1860,  a  new  method  of  proceeding  in  eject- 
ment is  provided,  in  which  no  demise  at  all 
is  necessary,  but  the  action  proceeds  against 
the  actual  tenant  in  possession  as  nearly  as 
may  be  in  accordance  with  the  rules  in 
other  actions. 

See  title  Ejectment. 

SITTIKOS:  See  title  Bang;  also  Kisi 
Pbius. 

SITTIHGS  AT  HISI  FEIU8 :  See  title 
Nisi  Pbius. 

srrrnros  nr  bahc  :  See  title  BANa 

SIX  CLERKS.  Officers  belonging  to 
the  Court  of  Chancery,  whose  duties  con- 
sisted in  receiving  and  filing  all  bills, 
answers,  replications,  and  other  records 
in  all  causes  on  the  Equity  side  of  the 
Ourt  of  Chancery.  They  signed  all  copies 
of  pleadings  made  by  the  sworn  clerks  and 
waiting  clerks,  after  seeing  that  the  ori- 
ginals were  regularly  filed.  They  examined 
and  signed  docqueta  of  decrees  and  dismis- 
sions prepared  for  inrolment,  and  saw  that 
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the  records  and  ozdera  were  duly  filed  and 
entered,  &c.  They  had  the  care  of  all  re- 
cords in  their  office,  which  remained  in 
their  studies  for  six  terms,  for  the  sworn 
clerks  and  waiting  clerks  to  resort  to  with- 
out fee,  &0.  (Smith,  Ch.  Pr.  25).  But 
now  by  General  Orders  I^  35,  the  clerks  of 
records  and  writs  are  to  perform  all  such 
duties  as  used  to  be  performed  by  the  six 
clerks,  sworn  clerks,  or  waiting  clerks  as 
officers  of  the  Court,  in  relation  to  the  filing, 
copying,  and  amending  of  all  bills,  de- 
murrers, pleas,  answers,  and  other  plead- 
ings and  records ;  and  in  relation  to  the 
entrance  of  appearances,  consents,  notes, 
and  memorandums  of  services ;  the  certify- 
ing of  appearances,  the  custody  of  exhibits, 
the  inrolmcnt  of  decrees,  and  other  such 
like  proceedings. 

SLANDER.  The  maliciotBs  defamation 
of  a  man  with  respect  to  his  character,  or 
his  trade,  profession,  or  occapation,  by  word 
of  mouth ;  the  same  as  a  libel  is  by  writing 
or  other  significant  characters  (3  Chitty's 
Bl.  123,  and  Starkie  on  Libel  and  Slander). 
Unless  where  the  words  are  spoken  of  a 
person  in  respect  of  his  trade,  profession, 
or  occupation,  it  is  necessary  to  prove 
s^xicial  damage,  and  also  to  allege  Uie  same 
in  the  declaration. 
See  title  Libel. 

SLAKBEB  07  TITLE.  This  is  a  state- 
ment of  something  tending  to  cut  down  the 
extent  of  title  to  some  estate  vested  in  the 
plaintiff.  Such  statement,  in  order  to  be 
actionable,  must  be  false  and  malicious,  t.e., 
both  untrue  and  done  on  purpose  to  injure 
the  plaintiff.  Further,  damage  must  also 
have  resulted  from  the  statement  according 
to  the  general  rule  in  cases  of  Slander.  Bee 
that  title. 

SLATOHTER-HOXrSE :  See  title  Health, 

PUBUO. 

SLAVERY :  gee  title  Yillbiyaoe. 

SLESFOTG  RENT.  An  expression  fre- 
quently used  in  coal  mine  leases  and  agree- 
ments for  same.  It  would  seem  to  signify 
a  fixed  rent  as  distinguished  from  a  render, 
or  rent  varying  with  the  amount  of  ooals 
gotten.  See  /ones  v.  Shears.  G  M.  &  W. 
429. 

SLIP.  Is  that  part  of  a  police-court 
which  is  divided  off  from  the  other  parts  of 
the  court  for  the  prisoner,  or  party  charged 
with  any  offence,  to  stand  in.  It  is  ire- 
quently  called  the  dock. 

SMITGOLIKG.  Importing  goods  which 
are  liable  to  duty  so  as  to  evade  payment 
of  duty.  Such  goods  may  be  seized,  and 
the  vessel  forfeited ;  and  every  person  on 


SHUGOLIVGh— eon^'ntied. 

board  such  vessel  is  liable  to  a  penalty  of 
£100.  The  price  of  smuggled  goods  cannot 
be  recovered  in  an  action.  Thornton  v. 
Thometm,  7  Yes.  493. 

SOC  (toco).  Power  or  liberty  of  juris- 
diction, whence  the  word  toca,  signifying 
a  seigniory  enfranchised  by  the  king  with 
liberty  of  holding  a  court  of  sockmen  or 
socagers,  t.6.,  tenants,  whose  tenure  is  said 
by  some  to  have  been  thence  called  socago. 
Bract,  lib.  3,  tract  2 ;  Cowel. 

SOOAOE  (from  the  Fr.  toe,  a  plough- 
share). Socago  tenure  is  the  liolding  of 
lands  in  consideration  of  certain  inferior 
services  of  husbandry  to  be  performed  by 
the  tenant  to  the  lord  of  the  fee.  Socago 
in  its  most  general  and  extensive  significa- 
tion seems  to  denote  a  tenure  by  any  cer- 
tain and  determinate  service.  And  in  this 
sense  it  is  by  our  ancient  writers  constantly 
put  in  opposition  to  tenure  by  chivalry  or 
knight  service,  where  the  render  was  pre- 
carious and  uncertain.  Socage  is  of  two 
sorts — free  socage,  where  the  services  are 
not  only  oertuin  but  honourable ;  and  villein 
socage,  wjiere  the  services,  though  certain, 
are  of  a  baser  nature.  Such  as  hold  bv  die 
former  tenure  are  also  called  in  Glanvil  and 
other  authors  by  the  names  of  liheri  «ok(^ 
ffianni,  or  tenants  in  free  socage.  Gowel ; 
Bract,  lib.  2,  c.  35.  By  the  stat.  12  Car.  2, 
0. 24,  all  the  tenures  by  knight  service  were, 
with  one  or  two  immaterial  exceptions,  con- 
verted into  free  and  common  socage. 

SOCAGERS.  These,  who  were  called 
also  Socmane^  Sokemans,  or  Socmen,  were 
tenants  who  held  their  lands  by  socago 
tenure.  The  ceorles,  or  husbandmen,  among 
our  Saxon  ancestors  were  of  two  sorts,  one 
that  hired  the  lord's  out-land  or  tenemen- 
tary  land,  like  our  farmers ;  and  the  other 
that  tilled  or  manured  his  in-land  or  de- 
mesnes (yielding  work,  not  rent),  and  were, 
therefore,  called  soe-men  or  plough-men. 
But  after  the  Conquest  the  proper  eotk^ 
mannij  or  eokemanni,  were  those  tenants  who 
held  by  no  servile  tenure,  but  commonly 
paid  their  rent  as  a  soke,  or  sign  of  freedom, 
to  the  lord,  though  they  were  sometimos 
obliged  to  perform  customary  duties  for  tlio 
service  and  honour  of  their  lord.  0>wel ; 
Lee  Termee  de  la  Ley, 

•SOCISTE.      In  French  Law  is  the  so 
cietae  of  Roman  Law  and  the  partnership 
of  Engliah  Law.    Every  eoci^teia  cither 
(1.)  Unirerselle ;  being  either 
(o.)  Of  all  present  property ;  or, 
(6.)  Of  all  future  gains ;  or, 
(2.)  Particuliere ;  being:  a  particular  con- 
tract for  one  definite  enterprise. 
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80CIETE — conthiued, 

Genemlly,  tlie  modes  and  consequences 
of  a  dissolution  of  a  tuycAHe  are  the  same  as 
for  that  of  a  partnership  in  English  Law. 
S*'e  title  Pabtnbrshtp. 

80D0KY.  The  crime  of  having  un- 
natural intercourse  with  a  male  human 
bcingf  or,  Bemble,  a  female  person ;  or  with 
a  brute  animal. 

See  also  title  Bcgoebt. 

'  BOLE  COBPORATIOH :  See  title  Cobpo- 

RATION. 

BOLE  TEHAHT.  He  who  holds  lands 
in  his  own  right  without  any  other  being 
joine<l.    KitcTiin,  134 ;  Cowel. 

BOLIGITOB.  A  legal  practitioner  in 
the  Court  of  Chancery.  The  words  **  soli- 
citor "  and  *•  attorney  "  are  commonly  used 
indiscriminately,  although  they  are  not 
precisely  the  same;  an  attorney  being  a 
practitioner  in  the  Courts  of  Common  Law, 
a  solicitor  a  practitioner  in  the  Courts  of 
Equity.  Most  attorneys  take  out  a  certi- 
ficate to  practise  in  the  Courts  of  Chan- 
cery, and  therefore  become  solicitors  also ; 
and,  oil  the  other  hand,  most,  if  not  all, 
solicitors  take  out  a  certificate  to  practise 
in  the  Courts  of  Common  Law,  and  there- 
fore bcx'onie  attorneys  also ;  and  hence  it 
is  that  the  two  words  are  commonly  used 
as  syuonymous  {see  title  Attornet-at- 
Law).  But  under  the  Judicature  Act, 
1873,  the  common  appellation  or  descrip- 
tion of  "  Solicitor  to  the  Supreme  Court " 
is  to  be  applied  both  to  solicitors  and  to 
attorneys, — the  description  will  probably 
be  abbreviated  into  "  8.  S.  C." 

SOLVIT  AB  DIEIC  (he  naid  on  the  day). 
A  plea  pleaded  by  a  defendant  in  an 
action  of  debt,  or  bond,  &c.,  to  the  effect 
tliat  tlie  money  was  paid  at  the  day  limited 
or  appointed. 

BOH  ABBAULT  DXXEBHE  (hU  own  a$- 
mull).  A  plea  which  occurs  in  the  actions 
of  trespass  and  trespass  on  the  case,  by 
which  the  defendant  alleges  that  it  was 
the  plaintiffs  own  original  assault  that 
occasioned  tiie  trespass  for  which  he  has 
brought  the  action,  and  that  what  the 
defendant  did  was  merely  in  his  own  de- 
fence.   Steph.  PI.  186,  187. 

BOTOH.  A  drain  or  water  course.  The 
channels  or  watercourses  used  for  the  pur- 
pose of  draining  mines  are  so  termed ;  and 
those  mines  which  are  near  to  and  lie 
within  the  same  level,  and  are  benefited 
by  any  given  sough,  are  technically  said  to 
lie  within  the  title  of  that  sough.  »ee  Ark- 
fcrighl  v.  Oe/Z,  5  M.  &  W.  228,  per  Abinger, 
L.C.  H. 


BOXmi)  nr  DAXAOSB.  An  action  is 
teclinically  8nid  to  sound  in  damages  when 
it  is  brought,  not  for  the  specific  recovery 
of  lands,  goo<ls,  or  sums  of  money  (as  is 
the  case  in  real  and  mixed  actions,  or  in 
the  personal  actions  of  debt  and  detinue), 
but  for  recovery  of  damages  only,  as  in 
actions  of  covenant,  trespass,  &o.  Steph. 
PI.  116. 

SPEAKER  07  THE  COXXOHa      The 

term  "  Speaker,"  as  used  in  reference  to 
either  of  the  Houses  of  Parliament,  signifies 
the  functionary  acting  as  chairman.  *Iii  the 
Commons  his  duties  are  to  put  questions, 
to  preserve  order,  and  to  see  thut  the 
privileges  of  the  House  are  not  infringed ; 
and  in  the  event  of  the  numbers  being 
even  on  a  division,  he  has  the  privilege 
of  giving  the  casting  vote. 

SPEAKER    07    THE     LORDS.       The 

Speaker  of  the  Lords  is  the  Lord  Chan- 
cellor or  the  Lord  Keeper  of  the  Great 
Seal  of  England,  or  if  he  be  absent  t)io 
Lords  may  choose  their  own  Speaker.  "  It 
is  singular,"  says  Mr.  May,  in  his  Treatise 
on  tlio  Privileges,  &c.,  of  Parliament, 
**  that  the  president  of  this  deliberative 
body  is  not  necessarily  a  member.  It  has 
frequently  happened  that  the  Lord  Keeper 
has  officiated  for  years  as  Speaker  without 
having  been  raised  to  the  peerage ;  and  on 
the  22nd  of  November,  1830,  Mr.  Brougham 
sat  on  the  woolsack  as  Speaker,  being  at 
that  time  Lord  Chancellor,  although  his 
patent  of  creation  as  a  peer  bad  not  yet 
been  made  out."  The  duties  of  the  Speaker 
of  the  Lords  are  principally  confined  to 
putting  questions,  and  the  Lord  Chan- 
cellor has  no  more  to  do  with  preserving 
order  than  any  other  peer. 

SPEAKERS  07  THE  HOTTSES  07  PAR- 
UAMEKT.  Each  House  of  Parliament 
has  an  officer  termed  a  Speaker,  who  pre- 
sides over  and  manages  the  formal  parts 
of  the  business.  The  Speaker  of  the 
House  of  Lords  is  the  Lord  Chancellor,  or 
keeper  of  the  King's  Great  Seal,  or  any 
other  person  appointed  by  the  king's  com- 
mission ;  and  if  none  be  so  appointed,  the 
House  of  Lords  (it  is  said)  can  elect.  The 
Speaker  of  the  House  of  Commons  is 
chosen  by  the  House,  but  must  be  approved 
by  the  king.    May's  Pari.  Prac. 

SPECIAL  AOOEPTAHCE  07  A  BILL  07 
EXCHANGE.  Where  the  acceptor  makes 
the  bill  payable  at  a  particular  place,  *'  and 
not  elsewhere,"  it  is  so  termed.  This  is 
also  sometimes  termed  a  restrictive  special 
acceptance  as  distinguished  from  one  pay- 
able generally  or  at  a  particular  place 
only,  without  the  addition  of  the  words 
•*  and  not  elsewhere." 

See  titles  Aoceptanck;  Bill  of  Ex- 
change. 
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8PXGIAL  BAH :  ;S^  title  Bail. 

8PECIAL  CABS.  When  on  a  trial  a 
difficulty  in  point  of  law  ariaea,  the  jury 
may,  instead  of  finding  a  special  yerdict, 
find  a  general  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  judge  or  the 
G)urt  above  on  what  is  termed  a  special 
rase,  that  is,  a  written  statement  of  all  the 
f  icts  of  the  case  drawn  up  for  the  opinion 
of  the  Court  in  banc  by  the  counsel  and 
attorneys  on  either  side,  under  correction 
of  the  judge  at  nutt  pritu.  The  party  for 
whom  xhe  general  verdict  is  so  given  is  in 
such  case  not  entitled  to  judgment  till  the 
Court  in  banc  has  decided  on  the  special 
case ;  and  according  to  the  result  of  that 
decision  the  verdict  is  ultimately  entered 
eitlier  for  him  or  his  adversary.  It  has 
also  been  provided  by  3  &  4  Will.  4,  c.  42, 
s.  25,  that  where  the  parties  in  an  action 
on  issue  joined  can  agree  on  a  statement 
of  facts,  they  may,  by  order  of  a  judge, 
draw  up  such  statement  in  the  form  of  a 
special  case  for  the  judgment  of  the  Court 
without  proceeding  to  trial.  StepK  PI. 
102 ;  1  Arch.  Prac.  452. 

8PB0IAL  GOKTKAOT :  See  title  Sdcple 

CONTBACT. 

8PB0IAL  DA1KA0S.  The  damages 
which  a  plaintiff  seeks  to  recover  are 
either  general  or  special.  General  da- 
mages are  such  as  the  law  implies  or  pre- 
sumes to  have  resulted  from  the  wrong 
complained  of.  Special  damages  are  such  as 
really  and  in  fact  resulted,  but  are  not  im- 
plied by  law,  and  are  either  superadded  to 
general  damages  arising  from  an  act  iniu- 
rious  in  itself  as,  where  some  particular 
loss  arises  from  the  uttering  of  slanderous 
words  actionable  in  themselves;  or  are 
such  as  arise  from  an  act  indifferent  and 
not  actionable  in  itself,  but  injurious  only 
in  its  consequences,  as  where  words  become 
actionable  only  by  reason  of  some  special 
or  actual  damage  having  resulted  from  the 
uttering  them.  Whenever  the  damages 
sustained  by  a  party  have  not  neoesaitrily 
resulted  from  the  act  complained  o^  and 
conseauently  are  not  implied  by  law,  the 
plaintiff  must,  in  order  to  prevent  surprise 
on  the  defendant  which  otherwise  might 
ensue  on  the  trial,  state  with  particularity 
in  his  declaration  the  actual  or  special 
damage  which  he  has  sustained.  8  T.  R. 
133 ;  1  Ch.  PI.  395,  396,  6th  ed. 

SPECIAL  DEKUBEEB.      This  has  been 
abolished  by  the  C.  L.  P.  Act,  1852. 
See  title  Dehurreb. 

SPECIAL  ISSUES.  The  issues  produced 
upon  special  pleas,  as  being  usually  more 
specific  and  particular  than  those  of  not 
guilty,  never  indebted,  &c.,  are  sometimes 
described  in  the  books  as  special  issues  by 


SPECIAL  ISBUEB— continued. 

way  of  distinction  from  the  others,  which 
are  called  general  issues,  the  latter  term 
being  also  applied  not  only  to  the  issuea 
themselves,  but  to  the  pleas  which  ten- 
dered and  produced  them.  Steph.  PL  109, 
5th  ed. :  Co.  Litt.  126  a ;  Heath's  Maxims, 
53;  Com.  Dig.  ^  Pleader,"  (R.  2). 

SPECIAL  JUEY  is  a  jury  composed  of 
individuals  above  the  runk  of  ordinary 
freeholders,  and  is  usually  summoned  to 
try  questions  of  greater  importance  than 
those  usually  submitted  to  common  juries. 
See  title  Jury. 

SPECIAL  OCCUPAHT:  See  titles  PcB 
AUTRE  Ydb  and  Estates. 

SPECIAL  PAPEE.  A  Court  paper  con- 
taining a  list  of  special  cases  and  de- 
murrers set  down  therein  for  argument. 

SPECIAL  PLEASEB :  See  title  Sfeoiai< 
Pleadiho. 

SPECIAL  PLEADDTO.  When  the  alle- 
gations (or  pleadings,  as  they  are  called) 
of  the  contending  parties  in  an  action  are 
not  of  the  general  or  ordinary  form,  but 
are  of  a  more  complex  or  special  character, 
they  are  denominated  special  pleadines; 
and  when  a  defendant  pleads  a  plea  of  this 
description  (t.e.,  a  special  plea)  he  is  said 
to  plead  specially,  in  opposition  to  pleading 
the  general  issue.  These  terms  have  jnven 
rise  to  the  popular  denomination  of  that 
science  which,  though  properly  called 
pleading,  is  generally  known  by  the  name 
of  special  pleading.  Hence,  also,  the  de- 
nomination of  "  special  pleader  "  as  applied 
to  those  learned  persons  who  are  empk)yed 
in  drawing  and  framing  special  pleadings. 
These,  it  may  be  as  well  to  observe,  are 
mostly  gentlemen  who  have  studied  for 
more  than  three  years  at  one  of  the  Inns  of 
Court,  and  who  may  or  may  not  intend,  at 
some  future  period,  to  engage  in  the  more 
complicated  and  important  avocations  of 
a  barrister.    Bteph.  Pi.  31, 186. 

SPECIAL  BT7LES.  The  grounds  upon 
which  certain  rules  are  granted  are  subject 
to  so  little  variation,  and  are  ao  well  under- 
stood, that  in  practice  they  are  obtained 
from  the  proper  ofiScer  of  the  Court  upon 
application  by  the  pariy  or  his  attorney, 
and  without  any  motion,  actual  or  sup- 
posed. In  other  cases  the  motion  need 
not  be  actually  made  in  Court,  but  it  is 
supposed  to  be  made,  and  the  proper  ofiScer 
draws  up  the  rule  on  the  proiduction  of  a 
brief  or  motion  paper  signed  by  counsel ; 
the  rules  granted  without  any  motion  in 
Court,  or  wnen  the  motion  is  only  assumed 
to  have  been,  and  is  not  actuallv  made, 
are  called  common  rules,  while  the  rules 
granted  upon  motion  actually  made  to  the 
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SPECIAL  BULE8— ^n<t*nti€t2 
Cburt  in  tcnn,  or  npon  a  judge's  order  in 
vocation,  are  termed  special  rules.    BagL 
Prac.  279 ;  2  Arch.  Pr.  1708. 
See  aliio  title  Rule  Nisi. 

SPECIAL  TBAVXBAB  is  that  peculiar 
form  of  traverse  or  denial  in  pleading  by 
which  the  party  traversing  seeks  to  explain 
or  Qualify  his  denial  instead  of  putting  it, 
as  oy  a  common  ti-a verse  he  would,  in  a 
direct  and  absolute  form.  And  this  he  is 
enabled  to  do  by  first  alleging  new  affir- 
mative matter,  which  is  called  the  induce- 
ment, and  then  by  adding  a  distinct  and 
formal  denial  of  such  pomona  of  the  ad- 
verse pleading  as  support  the  adversary's 
case.  TJiis  negative  part  is,  in  the.language 
of  pleading,  termed  the  oi^^ue  ^  (without 
this),  those  being  the  woras  with  which 
tliis  portion  of  the  plea  commences,  and 
the  whole  is  finished  by  a  conclusion  to 
the  country.  The  inducement  or  intro- 
duction of  new  affirmative  matter,  is  usually 
employed  for  the  purpose  of  avoiding  some 
rule  of  law  which  would  prohibit  a  plain 
and  simple  denial  of  the  adversary's  alle- 
gation, or  sometimes  for  the  purpose  of 
raising  a  question  of  law  at  once  upon  the 
pleadings,  and  the  negative  part,  or  absque 
hoc,  is  generally  necessary  by  reason  of  the 
inducement,  which  by  itself  would  consti- 
tute an  indirect  (or  argumentative)  denial  of 
the  preceding  statement,  and  would  be  at 
variance  with  the  rules  of  pleading  against 
argumentativeness.  This  form  of  traverse 
is  now  comparatively  little  employed. 
(Steph.  PI.  193-218,  5th  ed. ;  3  Chit.  908, 
6th  ed.;  BrudneUy.  Roberts,  2  Wils.  143; 
Palmer  v.  Ekyns,  Lord  Raym.  1550 ;  Bac. 
Abr.  Pleas,  &c.  (H.  1);  Reg.  Gen.,  Hil. 
Term,  4  Will.  4);  and  see  an  example  of 
it  in  TaUarurrCs  Case^  12  Edw.  4,  Year 
Book,  19,  translated  in  Tud.  L.  G.  Con  v. 
p.  605. 

SPECIAL  VEBDICT :  See  title  Yebdiot. 

SPSCIALTT:  ^^  title  Simple  Contraot. 

SPECIE.  As  applied  to  a  contract  sig- 
nifies specifically,  strictly,  or  according  to 
its  specific  terms.  Thus,  performing  a  oon- 
tnict  in  specie  means  [lerforming  it  strictly, 
or  accordmg  to  its  very  terms.  As  applied 
to  things  it  signifies  individuality  or  iden- 
tity. Thus,  if  I  bequeath  to  A.  a  named  or 
specific  picture  of  Raffiielle*s,  such  bequest 
would  only  be  satisfied  by  delivery  to  A.  of 
the  specific  picture  named,  and  not  by  de- 
livery to  him  of  any  work  of  that  muster, 
nor  by  giving  him  the  value  of  the  picture 
boqueatned ;  and  in  this  case  A.  would  be 
said  to  be  entitled  to  the  dell\'ery  of  the 
picture  t»  specie,  i.e,,  in  kind.  Whether  a 
thing  is  due  in  genere  or  in  specie  depends 
in  each  case  on  the  will  of  the  transacting 


SPECIE— continued. 

parties.  If  a  thing  be  designated  only  by 
its  kind,  as,  e.g.,  any  house  whatever,  or 
any  of  my  houses,  any  cask  of  wine,  or 
any  cask  of  the  vintage  of  1834  in  my 
cellar,  it  may  be  furnished  in  gentle.  But 
if  the  thing  be  de&ignated  individually, 
e.g.,  mv  house,  No.  200,  Waverley  Place, 
or  my  five-year  old  bay  saddle  horse,  it  is 
not  then  generic,  but  must  be  furnished  or 
returned  in  inditiduo.  The  practical  dis- 
tinction between  the  two  is,  that  he  who 
has  a  right  or  an  obligation  with  respect 
to  a  thing  specifically  designated  cannot 
require  or  furnish  any  other  than  the  very 
thing  itself ;  whereas,  in  the  case  of  a  thing 
which  is  designated  genericnlly,  the  party 
obliged  has  the  choice  of  giving  which  of 
the  species  he  will,  as  the  other  party  has 
no  right  to  any  one  in  particular.  Mao- 
keld]pB  Civ.  Law,  by  Kaufmann,  152 ; 
Brown's  Sav.  70. 

SPECIFIC  LEGACIES.  Such  legacies  as 
are  specified  or  porticularised  by  a  testator 
in  his  will,  as  the  bequest  of  a  particular 
diamond  ring,  or  a  particular  horse,  &c. 
It  is  used  in  contradistinction  to  a  general 
legacy,  which  is  expressive  of  such  as  are 
pecuniary  or  merely  of  quantity,  as  a  be- 
quest of  £100,  &c. ;  for  in  this  instance  no 
particular  or  specific  £100  is  bequeathed, 
out  only  a  sum  of  money  to  that  amount; 
whereas,  in  the  former  instance,  the  dia- 
mond ring  and  the  horse  are  specifically 
bequeathed  and  cannot  be  supplied  by 
another  article  of  equal  value.  Toll.  Ex. 
300.  301. 

See  also  title  Legacies. 

SPECIFIC  PEBFOBMAKCE.  When  a 
partv  has  bustained  damage  or  injury  from 
the  breach  or  non-performance  of,  or  from 
delay  in  performing,  any  contract,  &c.,  he 
may  either  have  re  ourse  to  a  Court  of 
Common  Law  to  obtain  recompense  in 
damages,  or  he  may  resort  to  a  Court  of 
Equity,  which  will  compel  the  party  to 
repair  the  injury  by  performing  the  terms 
of  the  contract  in  specie^  as  it  is  termed, 
t.e.,  specifically,  or  according  to  the  specifi- 
cations it  contains;  und  t^is  performing 
the  terms  of  a  contract  in  specie  is  called 
"specific  performance." 

The  rer|uisites  which  the  Court  of  Chan- 
cery requires  in  order  to  its  decreeing  spe- 
cific performance  are  the  following : — 
(1.)  That  the   act   be  both  legal  and 

moral ; 
(2.)  That  it  be  for  value ; 
(3.)  That  it  be  within  the  power  of  Oio 
Court  to  enforce,  and  so  there  is 
no  specific  performance  of, — 
(a.)  Contracts  requiring  personal  skill 
(LunUey  v.  Wagner,  5  De  G.  & 
Sm.  485) ; 
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(6.)  Oontracts  for  transfer  of  goodwill 
apart  from  lease  of  premises 
(^Baxter  v.  ConoUy,  1  Jac.  &  W. 
576); 
(e.)  Contracts  to  build  or  repair  {Mose- 
ley  V.  Virgin^  3  Ves.  184) ;  and 
(d.)  Contracts     revocable     in    their 
nature  {Herey  v.  Birchy  9  Yes. 
357); 
(4.)  That  the  contract 'be  mutual  (Ad- 
derley  v.  Dixon,  1  8.  &  8.  607); 
and 
(5.)  That  damages  at  Law  for  breach  of 
contract  are  not  an  adequate  com- 
pensation. 
Oenerally,  therefore,  the  Court  decrees 
specific  performance  of  contracts  regarding 
land,  and  not  of  contracts  regarding  per^ 
sonal  estate.    Yet  in  respect  of  pergonal 
estate,  wtiere  the  species  of  estate  con- 
tracted for  is  (like  land)  limited  in  pur- 
chaseability,  the  Court  decrees  a  specific 
performance  of  the  contract, — e.g.^  regard- 
ing shares  in  a  railway  company  (Duncroft 
y.  AWrecht,  12  Sim.  109) ;  debts  proveable 
under  a  bankruptcy  (Adderley  v.  Dixon, 
1  S.  &  S.  607) :  articles  of  vertu  {FaUsker  v. 
Grayj  4  Drew.  658) ;  heir-looms  (Sitmerset  v. 
Cookson,  1  Wh.  &  Tud.  L.  C.  Eq.736);  and 
such  like.    There  appears  to  be  no  excep- 
tion to  the  general  rule  that  the  Court  will 
decree  specific  performance  regarding  land ; 
indeed,  the  Court  carries  its  principles  so 
fur  in  this  respect  that  it  will,  in  contra- 
vention of  the  Statute  of  Frauds,  decree 
specific  performance  of  an  unwritten  con- 
tract in  special  cases,  being  chiefly  cases  of 
part  performance  of  the    contract  (8ur- 
eombe  v.  Pinniger,  3  De  Q.  M.  &  G.  571), 
or  of  fraud.    Foxcroft  y.  Leder,  1  Wh.  & 
Tud.  L.  C.  693. 

Also,  in  the  case  of  a  contract  regarding 
lands  which  is  put  into  writing,  but  which 
the  defendant  alleges  was  afterwards 
varied  by  parol,  although  such  parol  vari- 
ation would  be  worthless  at  Law,  yet  in 
Equity  the  plaintiff  shall  only  have  spe- 
cino  performance  upon  condition  of  ac- 
cepting the  defendant's  terms  ( Toumshend 
V.  Stangroom,  6  Ves.  328).  Sometimes, 
also,  specific  performance  is  decreed  with 
a  compensation  for  any  misdescription  or 
deficiency  of  the  land  or  estate  contracted 
for,  but  the  misdescription  or  deficiency 
must  (where  the  vendor  asks  specific  per- 
formance) be  of  a  compensable  character 
(SCQueen  v.  Farquhar,  11  Ves.  467);  al- 
though that  is  not  a  requisite  where  the 
purchaser  asks  specific  performance.  HiU 
V.  Buckley,  17  Ves.  401 ;  and,  qusBrCf 
Thomai  y.  Dering,  I  Keen,  729. 

8PSCIFICATI0H.      As  used  In  patents 
id  in  building  oontracts  is  (what  the  | 


SPBCDnCATIOV— cmOutyed 
name  denotes)  a  particular   or    detailed 
statement  of  the  various  elements  involrai 
See  title  PATDrrs. 

SPEEDY  SXXCUnOH  is  an  execntiii& 
which,  by  the  direction  of  the  judge  at 
nin  priusy  issues  forthwith,  or  on  some 
early  day  fixed  upon  by  the  judge  for  tlAt 
purpose  after  the  trial  of  the  action.  Bt 
Stat.  1  Will.  4,  c.  7,  a.  2,  in  all  actioos 
brought  in  the  Courts  of  Law  at  West- 
minster **  it  shall  be  lawful  for  the  judge 
before  whom  issue  joined  in  any  goch 
action  shall  be  tried,  in  case  the  plaintiff 
or  demandant  therein  shall  become  nonsoit, 
or  a  verdict  shall  be  given  for  the  plaintiff 
or  demandant,  defendant  or  tenant,  to  o^ 
tify  under  his  hand  on  the  back  of  the 
record,  at  any  time  before  the  end  of  the 
sittings  or  assizes,  that  in  his  opinion  exe- 
cution ought  to  issue  in  such  acUon  furth- 
with,  or  at  some  day  to  be  named  in  snch 
certificate,"  &c.  This  certificate  is  never 
granted  where  a  material  point  has  arisen 
at  the  trial,  and  upon  which  it  is  fair  that 
the  unsuccessful  party  ^ould  have  an 
opportunity  to  take  the  opinion  of  the 
CJourt.  And  see  now  C.  L.  P.  Act,  1852, 
8.  120 ;  and  r.  57,  H.  T.  1853 ;  1  Airh. 
Pract.  412.  It  seems  that  if  the  plaintiff 
will  waive  his  costs  he  may  also  have 
speedy  execution  as  a  matter  of  coarse. 
1  Arch.  Pract.  525. 

8PISIT1TAL  COBPOBATIOm :  See  title 

CORFORATIOK. 

SPntlTUAL  OOUBTB:  See  tiUe  Corsn 
Ecclesiastical. 

SFIRITir  AUTIEB  OF  A  BISHOP.  Those 
profits  which  a  bishop  receives  in  his  eccle- 
siastical character,  as  the  dues  arising  from 
his  ordaining  and  instituting  priests,  pre* 
sentation  money,  and  such  iSke,  in  contra- 
distinction to  those  profits  which  he  ac- 
quires in  his  temporal  capacity  as  a  barom 
and  lord  of  parliament,  and  which  are 
termed  his  temporalities,  consisting  of  cer- 
tain lands,  revenues,  and  lay  feee,  ^. 
Staund.  PI.  Cor.  182 ;  CoweL 

BPntlTTrOTrB  UaTrOBa      These  are  in- 
flammable liquids  produced  by  distillation, 
and  forming  an  article  of  oommeroe  iAtt.- 
Gen.  V.  Bailey,  1  Ex.  281).    Excise  duties 
are  payable  by  distillers  ;  and  by  the  stat 
9  &  10  Vict  o.  90,  the  use  of  stilU  bv  un- 
licensed persons  was  prohibited.    Betailen 
of  spirits  have  to  pay  licence  duty.    The 
most  recent  statutory  regulatiooa  on  the 
subject  of  the  sale  of  all  such  liquors,  io- 
cluding  beer,  are  the  Licensing  Act,  1872 
(35  &  86  Viot.  c.  94),  and  the  Amendment 
Act,  1874. 
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SFOIIATIOH.  An  injniy  done  by  one 
clerk  or  incumbent  to  another,  in  taking 
the  fruits  of  his  benefice  without  any 
right  to  them,  but  under  a  pretended 
title.  It  also  seems  to  be  used  for  a  suit 
brought  to  recover  the  fruits  of  a  church, 
or  even  the  church  itself,  by  one  incum- 
bent again3t  another,  when  they  both  claim 
by  one  patron,  and  the  right  of  patronage 
is  not  called  in  question ;  as  if  a  patron 
first  presents  A.  to  a  benefice,  who  is  insti- 
tuted and  indncted  thereto ;  and  then,  upon 
pretence  of  a  vacancy,  the  same  patron  pre- 
sents B.  to  the  same  living,  and  he  also 
obtains  institution  and  induction.  Now,  if 
the  fact  of  the  vacancy  be  disputed,  then 
that  clerk  who  is  kept  out  of  the  profits  of 
the  living,  whichever  it  be,  may  sue  the 
other  in  the  Spiritual  Court  for  spoliation, 
or  taking  the  profits  of  his  benefice ;  and  it 
ahull  there  be  tried  whether  the  living  were 
or  were  not  vacant,  upon  which  the  vali- 
dity of  the  second  clerk's  pretensions  must 
depend.  Les  Termes  de  la  Ley ;  F.  N.  B. 
86. 

SPOUATOB.  It  is  a  maxim  of  law, 
bearing  chiefly  on  evidence,  but  also  upon 
the  value  generally  of  the  thing  destroyed, 
that  everything  most  to  his  disadvantage  is 
to  be  presumed  against  the  destroyer  (spo- 
liator), contra  apoUcUorem  omnia  prxeu- 
muntur.  Armory  v.  DdamiriSy  1  Sm. 
L.  C.  315. 

BTAXEHOLDEB.  Is  the  person  with 
whom  money  is  deposited  upon  a  bet  or 
wager  to  abide  the  event.  Such  money 
may  be  recovered  before  the  event,  but  not 
afterwards.  Manning  v.  PureeU,  7  De  G. 
M.  &  G.  55. 

See  title  Wageb. 

BTALLAOS.  A  toll,  or  duty,  payable 
for  the  liberty  of  erecting  a  stitU  in  a  fair 
or  market.  Palm.  Rep.  77 ;  CJom.  Dig  tit 
♦*  Market"  (F.  2) ;  Brady  Bor.  App.  p.  12. 

STAXF  DUTIES.  A  branch  of  the 
royal  revenue,  consisting  of  a  tax  imposed 
on  all  parchment  and  paper,  whereon  any 
legal  proceedings,  or  private  instruments  of 
almost  any  nature  whatsoever,  are  written. 
Tliese  duties  are  at  present  regulated  by 
the  Stamp  Act,  1870  (33  &  34  Vict.  o.  97). 
and  Appendix  thereto. 

STAKBIirO  0IRDSR8.  The  'rules 
adopted  by  the  Houses  of  Parliament  for 
the  permanent  guidance  and  order  of  their 
proceedings  are  called  *'  Standing  Orders," 
and  are  contradistinguished  from  the  sea- 
sional  orders  (tee  that  title),  by  the  fact,  that 
the  former,  unless  rescinaed  by  a  special 
vote  of  the  House,  continue  in  force,  not 
only  from  one  session  to  another,  but  from 
one  parliament  to  another ;  while  the  latter 
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are  intended  to  last  only  during  the  session 
in  which  they  are  made.  In  the  House  of 
Lords  every  new  standing  order  is  added 
to  *•  The  Roll  of  Standing  Orders,"  care- 
fully preserved  and  published  from  time  to 
time.  In  the  Commons,  there  is  no  autho- 
rized collection  of  standing  orders  except 
in  relation  to  private  bills.  May*s  Trea- 
tise on  Parliament 

BTAHVABY  OOTJXTB.  Courts  in  De- 
vonshire and  Cornwall  for  the  administra- 
tion of  justice  among  the  miners  and 
tinners.  These  Courts  are  held  before  the 
Lord  Warden  and  his  deputies  by  virtue 
of  a  privilege  granted  to  the  workers  of 
the  tin  mines  there,  to  sue  and  be  sued  in 
their  own  Courts  only,  in  order  that  they 
may  not  be  drawn  away  from  their  busi- 
ness by  having  to  attend  law  suits  in 
distant  Courts.  Bac.  Abr.  tit.  *'  Courts  of 
the  Stannaries.'" 

STiJt-GHAXBER.  The  Court  called 
by  this  name  is  commonly  regarded  as 
being  the  Aula  Regis  sitting  in  the  Star 
Chamber,  a  room  at  Westminster.  The 
jurisdiction  of  the  Court  would,  therefore, 
DC  all  or  some  port  of  that  residuary  juris- 
diction which  remained  after  the  severance 
of  the  Courts  of  Exchequer,  Common 
Pleas,  Queen's  Bench,  and  Chancery. 

By  the  stat  3  Hen.  7,  c.  1,  the  Court  was 
remodelled,  and  its  jurisdiction  placed 
upon  a  lawful  and  permanent  basis.  That 
Act  empowered  the  Chancellor,  Treasurer, 
and  Keeper  of  the  Privy  Seal,  or  any  itoo 
of  them,  with  one  spiritual  and  one  tem- 
poral peer,  and  the  Chief  Justices  of  the 
Courts  of  Queen's  Bench  and  Common 
Pleas,  or  in  their  absence,  two  other 
justices,  to  call  before  them  and  to  punish 
the  following  offeuders  and  classes  of 
ofieuces : — 

(1.)  Combinations  of  the  nobility  and 
gentry,  sup(X)rted  by  liveries,  &c ; 

(2.)  Pturtiality  on  the  part  of  i^eriffs  in 
making  up  the  panels  of  jurors,  or 
in  making  untrue  returns  of 
members ; 

(3.)  Bribery  in  jurors ;  and 

(4.)  Riots  and  unlawful  assemblies. 

By  a  later  statute  21  Hen.  8,  c  20,  the 
President  of  the  Kingf  s  Council  was  added 
to  the  list  of  judses;  and  bv  the  stat.  81 
Hen.  8,  c.  8,  whicn  gave  to  the  king's  pro- 
clamations in  ecclesiastical  matters  the 
force  of  law,  all  persons  offending  against 
such  proclamations  were  to  be  tried  before 
the  Star-Chamber  and  punished  with  fine 
and  imprisonment. 

The  jurisdiction  of  the  Court  is  defined 
by  Lord  Bacon  as  extending  to  **forots, 
frauds,  crimes,  various  of  stelUonate,  and 
the  inchoations  or  middle  acts  towards 
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crimes  capital  or  heinouB  not  actaally  com- 
luitted  or  perpetrated.** 

The  utility  of  the  Star-Chamber,  in  the 
rcigiis  of  llenry  VIL  and  subsequent  mo- 
narths  couBisted  in  two  principal  funo- 
tionti,  vi2.  , 

(1.)  In  its  repression  of  tbe  turbulence  of 
the  nobility  and  gentry  in  the  pro- 
vinoos ;  and 
(2.)  In  its  supplying  a  Court  of  jurisdio- 
tion  for  matters  which,  as  being  of 
novel  origin,  were  unprovided  for 
by  the  existing  tribunals,  e.g.,  in 
the  case  of  offences  against  procla- 
mations in  ecclesiastical  mattera 
The  effect  of  the  Court  was  to  enhance 
the  royal  authority,  which  it  did  by  sup- 
plying the  executive  with  a  speedy  and 
etftctive  machinery.    Cardinal  Wolsev  has 
the    credit  of  having  improved  and  ex- 
tended the  jurisdiction  of  the  tribunal. 

But  tiie  very  nature  of  the  jurisdiction 
of  the  Court  of  Stur-Chamber  rendered  its 
process  liable  to  great  abuses;  end 
Wol8oy*8  connection  with  it  wafl  one  of  the 
principal  causes  of  his  unpopularity.  The 
increase  of  tlio80  nbubcs  was  the  ultimate 
cause  of  its  abolition  by  the  Long  Parlia- 
ment in  1640. 

8TATX  OF  FACm.  Formerly,  when  a 
Master  in  Chancery  was  directed  by  the 
Court  of  Chancery  to  make  an  inquiry  or 
investigation  into  any  matter  arising  out  of 
a  suit,  and  which  could  not  conveniently 
be  brought  before  the  Court  itself,  each 
party  in  the  suit  carried  in  before  the 
Master  a  statement  shewing  how  the  party 
bringing  it  in  represented  the  matter  in 
question  to  be;  and  this  statement  was 
technically  termed  a  state  of  facts,  and 
formed  the  gpround  upon  which  the  evi- 
dence was  received ;  the  evidence  being,  in 
fact,  brought  by  one  party  or  the  other  to 
prove  his  own  or  disprove  his  opponent's 
state  of  facts  (Gray's  Ch.  Prac  109.  110). 
And  BO  now.  a  state  of  facts  means  the 
statement  made  by  any  one  of  his  version 
of  the  facts. 

BTATIirO  PABT  OF  A  BUI  IK  CHAK- 
OSBY :  See  title  Bill  in  Equftt. 

BTATUTZ.  The  statutes  are  the 
written  laws  of  the  kingdom,  made  by 
the  king's  majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual 
and  temporal  and  Commons  in  Parlia- 
ment assembled.  They  are  either  general 
or  special,  public  or  private.  A  general  or 
public  Act  is  a  universal  rule  that  regards 
the  whole  community;  and  of  this  the 
Courts  of  Law  are  bound  to  take  notice 
judicially  and  ex  officio^  without  the  statute 
being  specially  pleaded  or  formally  set 
forth  by  the  party  who  claims  advantage 
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of  it.  Special  or  private  Acts  are  nShff 
exceptions  than  mies ;  being  those  whi<*i! 
only  operate  upon  particular  persons  and 
private  concerns:  aoeh  as  the  RoDa:^ 
entitled  privilegia  (in  the  faTonrable  atoift 
of  that  wordX  or  senatAf  decreta,  in  oontjs- 
distinction  to  the  aenatus  contuUOy  wUc^ 
regarded  the  whole  community;  and  ri 
these  (which  are  not  piomulgateil  with  tb^ 
same  notorieW  as  the  former)  the  jud^ 
are  not  bound  to  take  notice,  nnlesi  tb-; 
be  formally  shewn  and  pleaded.  Thiu, 
for  instance,  the  statute  13  Eliz.  cl  10.  to 

{prevent  spiritual  persona  fiom  maldix? 
eases  for  longer  terms  than  tw6nty-<iRe 
vears,  or  three  lives,  is  a  pubUo  Act;  it 
being  a  rule  prescribed  to  the  whole  bodj 
of  spiritual  persons  in  the  nation.  But  as 
Act  to  enable  the  Bishop  of  Chester  t« 
make  a  lease  to  A.  B.  for  sixty  years,  is  &b 
exoeption  to  this  rule ;  it  concema  only  tlie 
parties  and  the  bishop's  suooesaora,  and  ii 
therefore  a  private  Act 

Various  rules  have  been  made  regaidiDg 
the  construction  or  interpretation  of  su- 
tutes ;  the  short  substance  of  which  ii  si 
follows : — 

I.  Where  the  words  of  the  statute  are 
unambiguous,  then  by  the  words  alone  it  is 
proper  to  abide,  unless,  perhaps,  in  the  case 
only  of  manifest  absurdity  (J)r.  BimkasCi 
Ckue,  8fiep.  118  a): 

n.  Where  the  words  of  the  statute  are 
ambiguous,  then  the  following  subeidiarj 
rules  are  to  be  applied  : — 
(1.)  Inquire   the  Common   Law  before 

tne  making  of  the  statute ; 
(2.)  The  mischief  against  whic^  it  did 

not  provide ; 
(3.)  The     remedy    which    Parliament 

thought  to  apply ;  and 
(4.)  The  true  reason  (t.e.,  true  essence,  or 
gist)   of  the  remedy.    Heifdou^t 
Cate,  3  Rep.  7.     ' 
It  used  also  to  be  a  general  role,  that 
penal  statutes  were  to  be  construed  restric- 
tively,  and  beneflcial  statutes  libcraUy; 
but  as  to  the  propriety  of  such  a  rule,  there 
may  well   be    considerable  doubts      St-e 
Austin's  Lectures  on  Jurisprudence. 


BTATUTEB.  An  enumeration  of  the 
important  early  statutes  of  a  more  general 
character,  which  have  produced  a  great 
effect  in  the  history  of  English  Law,  both 
public  and  private,  is  here  given, — 

I.  Othieb  than  EocLBsusncAL : — 
1087:  The  52nd  Law  of   William   I., 

making  feudalism  general. 
11G4  :  Constitutions  of  Clarendon,  rcs^u- 
lating  the  civil  and  ecclesiastical 
jurisdictions  and  the  matters  which 
were  the  proper  subjects  of  such 
jurisdictions. 
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STATUTES — continued. 

20  Hen.  8  (Statute  of  Merlon), 

52  Hon.  3  {StatuU  of  Marlhridge), 

3  Edw.  1  {Statute  of  Westminster  the 

First). 

6  Edw.  1  {Statute  of  Qlouceder), 

7  Edw.  1  {StattUe  de  Religiosis  Virul), 
n  Edw.  1  {Statute  of  Acton-BumeU). 

13  Edw.  1  {Statute  of   Westminster  the 

Second). 
13  Edw.  1  {Statute  of  Merchants), 
13  Edw.    1    {Staiute   of   Circumspect^ 

agatis), 
18  Eilw.  1  {Statute  of  Westminster  the 

Tfiird.) 
25  Edw.  1  {StatuU  of  Confirmatio  Char- 

iarum), 
25  Edw.  1  {Statute  de  TaUagio  non  Con- 

eedendo). 
28  Edw.   1  {Statute  of  Artieuli  super 

Chartas). 
9  Edw.  2  {Statute  of  AHicuti  Clert). 
17  Edw.  2  {Statute  of  Prmrogativa  Regis). 
25  Edw.  3,  Bt.  4  {Statute  of  Provisors). 
25  Edw.  3.  St.  5.  c.  4  {Statute  of  Treasons). 

15  Rich.  2,  0.  5  {Statute  of  Mortmain). 

16  Rich.  2, 0.  5  {Statute  of  Frsemunire). 
2  Hon.  4.  c.   15  {Statute  de  Haeretico 

Comburendo). 

4  Hen.  7,  c.  24  (StatuU  of  Fines), 

11  Hen.  7,  c.  1  {Statute  concerning  AUe- 

gianee  to  a  Sovereign  de  facto). 

II.   ECCLESIASTIOAL  : — 

10  Hen.  2  (Oonatitutions  of  Clarendon). 
7  Edw.  1  {Statutum  de  lietigiosis  Viris). 
9  Edw.  2,  St.  1  {Artieuli  Cleri), 

15  Ric.  2,  o.  5  {Statute  of  Praemunire), 

24  &  25  Hen  8  (Appeals  to  Rome  taken 

awav  I 

25  &  26  Hen.  8  (The  King  dechired  Su- 

preme Head  of  the  Church  of 
England,  and  the  Archbishop  of 
Canterbury  empowered  to  grant 
licences  and  dLeipeuBations  in  lieu 
of  the  Pope). 
]  Eliz.  0.  1  {Act  of  Supremacy), 
1  Eliz.  c.  2  {Act  of  Uniformity), 

16  Car.  1  (AboliUon  of  Court  of  High 

Commission). 
6  Car.  2  (Establishment  of  Presbyteri- 
anism  in  England). 

12  Car.  2  (Restoration  of  Episcopali- 

anism  in  England). 

13  Oar.  2  {Corporation  Act). 
13  Car.  2  {Act  of  Uniformity). 

16  Car.  2  {Act  against  ConventicUs). 

17  Car.  2,  o.  2  {Five  MiU  Act). 
25  Car.  2,  c.  2  {Test  Act). 

1  W.  &  M.  c.  8  {Tol^ati&n  Act). 

11  &  12  Will.  3,  c.  4  {Act  of  SeUlement). 
13  Will.  3,  c.  6  (Oath  of  Abjunitiou). 

21  &  22  Vict,  c.  48  (Oath  of  Allegiance). 


STATUTES  AT  LABOE.  Are  an  anthen- 
tic  collection  of  the  various  statutes  wliich 
have  been  passed  by  the  British  Parlia- 
meut  ^m  very  early  times  up  to  the  pre- 
sent day.  The  oldest  of  these  now  extunt, 
and  printed  in  our  statute  book,  is  the 
famous  Magna  Charta,  as  confinued  in 
Parliament  9  Hen.  3,  though  doubtless 
there  were  many  Acts  before  that  time, 
the  records  of  which  are  now  lost,  and 
whose  provisions  are  perhaps  in  the  present 
dav  currently  received  for  the  maxims  of  the 
old  Common  Law,  or  customs  of  the  realm. 
The  statutes  from  Magna  Char  ta  down  to  the 
end  of  the  reign  of  Edward  II.  (including 
also  some  which,  because  it  is  doubtful  to 
which  of  the  three  reigns  of  Henry  III., 
Edward  I.,  or  Edward  II.,  to  assign  them, 
are  termed  incerti  temporis)^  compose  what 
have  been  called  the  Vetera  statuta ;  on  the 
other  hand,  those  from  the  beginning  of 
the  reign  of  Edward  III.  are  contradistin- 
guished by  the  appellation  of  the  nova 
statuta,    Dwarris  on  Stat  626. 

STATUTE-MESCHAKT.  A  writing  in 
the  nature  of  a  bond,  which  was  intro- 
duced in  the  reign  of  Edward  I.,  for  the 
purpose  of  allowing  lands  to  be  charged 
with  the  payment  of  debts  contracted  in 
trade,  which  was  contrary  to  all  feudal 
principles.  It  is  called  statute-meroliant, 
because  usually  made  between  merchants, 
and  according  to  the  forms  expressly  pro- 
vided by  statute,  which  direct  both  before 
what  persons,  and  in  what  manner,  it  ought 
to  be  made.  It  is  somewhat  in  the  miture 
of  what  is  termed  a  vivum  vadium,  or  living 
pledge,  by  which  a  man  borrows  a  sum  of 
money  of  another,  and  grants  him  an  estate 
to  hold  till  the  rents  and  profits  shall 
repay  the  sum  so  borrowed.  A  statute- 
merchant  may,  therefore,  be  said  to  be  a 
security  for  a  debt  acknowledged  to  be 
due,  and  by  which  not  only  the  body  of 
the  debtor  may  be  imprisoned,  and  his 
goods  seized  in  satisfaction  of  the  debt, 
but  also  his  lands  may  be  delivered  to  the 
creditor  till  out  of  the  rents  and  profits  of 
them  the  debt  may  be  satisfied ;  and  during 
such  time  as  the  creditor  so  holds  his  lands 
he  is  called  a  tenant  by  statute-merchant, 
and  such  creditor's  estate  or  interest  in  the 
lands  during  that  period  is  termed  an 
estate  by  statute-merchant. 

STATUTE-STAPLE.  A  security  for  a 
debt  acknowledged  to  be  due  before  the 
mayor  of  the  staple,  that  is,  the  grand 
mart  for  the  principal  commodities  or 
manufactures  of  the  kingdom,  formerly 
held  by  Act  of  Parliament  in  certain 
trading  towns.  It  is  called  ^  statute- 
staple,"  because  entered  into  before  the 
mayor  of  such  staple,  and  made  according 
to  certain  forms  prescribed   by  statute. 
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This  security,  which  ia  in  the  nature  of  a 
bond  given  by  tbe  debtor  to  the  creditor, 
it  very  similar  to  a  statute-merchant,  and 
was  originally  permitted  only  among  traders  ■ 
for  the  benefit  of  commerce.  By  it,  not 
only  the  body  of  the  debtor  may  be  im-  ' 
prisoned,  and  his  goods  seized  in  satis- 
faction of  the  debt,  bnt  also  his  Unds  may 
be  deUvercd  to  the  creditor  till  oat  of  the 
profits  and  rents  of  them  the  debts  may  be 
satisfied ;  and  daring  snch  time  as  the  cre- 
ditor so  holds  the  lands  he  is  called  ^tensnt 
by  statate-staple,"  and  his  estate  or  interest 
in  the  l^nds  aoring  that  period  is  called 
an  "  estate  by  statate-gtaple." 

BTATinX  OF  JEOFAILS:  See  tiUes 
Amendment:  jBorAiLB. 

BRAUVO :  See  title  Larceny. 

8TEALZV0  AH  KEtKESS:  See  title 
Abduction. 

8TET  PBOCESSUB.  Is  an  entry  on  the 
roll  in  the  nature  of  a  judgment,  of  a  di- 
rection that  all  further  proceedings  shall 
be  stayed  (i.e„  that  the  process  may  stand), 
and  it  is  one  of  the  ways  by  which  a  suit 
may  be  put  an  end  to  by  an  act  of  the 
party,  as  distinguished  from  a  termination 
of  it  by  judgment,  which  is  the  act  of  the 

Court. 

• 

STSWABSL  This  word  Signifies  a  man 
appointed  in  the  place  or  stead  of  another, 
and  generally  denotes  a  principal  officer 
within  liis  jurisdiction.  The  greatest,  how- 
ever, of  these  was  the  Lord  High  Steward 
of  England,  whose  functions  were  of  a  very 
important  nature,  having,  next  under  the 
king,  the  superviuion  and  regulating  the 
administration  of  justice,  and  most  other 
afiairs  of  the  realm,  both  of  a  civil  and 
military  nature.  There  is  also  an  impor- 
tant ofiicer,  called  a  '*  steward  of  a  manor," 
who  has  the  general  management  of  all 
forensic  matters  connected  with  the  manor 
of  which  he  is  steward.  He  stands  in 
much  the  same  relation  to  the  lord  of  the 
manor  as  an  under-sherifif  does  to  the 
sheriff.    CoweL 

8TZWABTBY.  In  the  Scotch  Law 
seems  to  be  synonjrmous  with  the  English 
word  "county."  Thus,  '^any  shire 'or 
stewartry  in  Scotland,"  is  used  in  the  12th 
section  of  5  &  6  Vict  o.  85  (the  Income 
and  Property  Tax  Act);  and  by  1  Vict. 
o.  89,  it  is  enacted  that  ike  word  "county  " 
occurring  in  any  future  or  existing  Act 
shall  comprehend  and  apply  **to  any 
stewartry  in  Scotland,  excepting  where 
otherwise  specially  provided,  or  where 
there  is  anything  in  tne  subject  or  context 
repugnant  to  such  meaning  or  application." 
See  Bell's  8c.  Law  Diet.  tit.  "  County." 


SnST,  COMXQV  WITHOUT.  Common 
without  stint  is  the  right  of  oommoning  or 
feeding  an  unlimited  nnoiber  of  cattle  on 
the  common,  and  that  throughout  the  year, 
without  limitation  of  time.  The  notion, 
however,  of  Uiis  spedee  of  common  is  said 
to  be  exploded,  as  a  right  of  common  with- 
out stint  cannot  exist  in  law.  2  Chit  BL 
31,  n.  (32). 

See  further  title  Commoit. 


Taking  property  by  repre- 
sentation is  called  *'  succession  perdirpee," 
in  opposition  to  taking  in  one's  own  right, 
or  as  a  principal,  which  is  termed  per 
eapUa»  It  is  called  sucoession  per  wUrpes^ 
because  according  to  the  roots ;  that  is,  all 
the  branches  inherit  the  same  share  that 
their  root,  whom  they  represent,  would 
have  done. 

See  also  title  Capita,  DiBrKiBunoir 

FEB. 

ROCK.  This  is  the  general  name  for 
the  public  funds,  but  is  applicable  gene- 
rally to  the  like  funds  of  corporate  bodies. 
It  is  a  chose  in  action,  and  cannot  be  sued 
for  as  money  {I^ightingaie  v.  Devitme,  2  W. 
Bl.  684).  It  carries  interest,  which  has 
been  defined  to  be  a  right  to  receive  a  per* 
petual  annuity  subject  to  redemption  (  WUd' 
man  v.  WUdman,  9  Ves.  177>  The  Bank 
of  England  is  the  depositary  of  the  pnblio 
funds,  and  liable  only  as  such  (Humber- 
sUme  V.  Chase,  2  T.  &  C.  209).  The  inte- 
rest or  dividends  have  by  a  recent  Act  (32 
A  33  Vict.  0.  104,  the  Dividends  and  Stock 
Act,  1869),  been  made  payable  upon  war- 
rants sent  through  the  post. 
See  also  next  title. 

STOCK  SZCEAHOS.  This  is  a  society 
or  club,  prescribing  rules  whi<^  bind  its 
members,  and  its  customs  bind  all  persons, 
whether  members  or  not,  having  dealings 
upon  it.  The  persons  transacting  business 
professionallv  on  the  Exchange  are  either 
orokers  or  jobbers ;  the  former  being  agents 
merely  for  their  customers,  the  latter  (es- 
pecinily  since  the  stat  23  Vict.  c.  28,  re- 
pealing Sir  John  Barnard's  Act,  7  Geo.  2, 
c.  8)  dealing  for  themselves  while  at  the 
same  time  making  purchases  and  sales  for 
their  customers,  chiefly  by  means  of  what 
are  called  **  time-bargains."  See  Cciee  v. 
£meouM;,L.R.4Ch.Ap.3;  QrieeeU^.  Brie- 
towe,  L.  R.  4  C.  P.  (Ex.  Ch.)  36;  and 
Maxted  v.  Paine,  L.  R.  4  Ex.  81. 

8T0PFAOE  nr  TRANSITIT.  This  is 
the  right  of  the  unpaid  vendor  of  goods 
to  stop  them  in  certain  cases  before  they 
have  reached  the  actual  or  constructive 
possession  of  the  vendee,  and  to  resume 
the  possession,  so  as  to  put  himself  in  the 
same  position  as  if  he  had  not  parted  wiih 
it.    The  first  case  in  which  the  principle* 
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was  acted  on  is  WUeman  t.  VartdepnU  (2 
Vern.  203;  Tador's  Merc.  C.  631).  The 
right  arises  properly  only  in  cases  in  which 
the  vendee  or  consignee  has  become  bank- 
rupt or  insolvent ;  but  a  general  inability 
to  pay,  evidenced  by  stoppage  of  payment, 
is  sufficient  to  satisfy  the  rule  (Sm.  M.  L., 
8th  ed.,  p.  544).  Moieover,  the  right, 
or  an  analogous  one,  may  exist  by  special 
contract.  WUnuhurst  v.  Bowker,  2  llan. 
&  G.  792. 

The  right  determines  when  the  goods 
have  reached  their  destination,  whether  or 
not  they  are  yet  in  the  actual  possession  of 
the  vendee.  Usually,  the  carrier  of  the 
goods  is  a  mere  neutral  agent  between  the 
vendor  and  the  vendee ;  and  in  ordinary 
cases,  therefore,  the  transit  is  regarded  as 
continuing  as  long  as  the  g^oodl  are  in  the 
carrier's  possession.  But  if  the  carrier 
enters  into  any  new  relation  with  the 
vendee,  becoming,  e.g.y  custodian  as  well 
as  carrier,  that  determines  the  transit,  al- 
though the  goods  may  not  yet  have  readied 
their  destination  (Whitehead  v.  Anderson^ 
9  M.  &  W.  534).  So.  also,  the  extrcise  by 
the  vendee  of  acts  of  ownership  over  the 
goods,  will  in  general  determine  the  transit ; 
for  example,  if  the  vendee  take  samples 
of  the  goods  with  the  intention  of  taking 
a  constructive  possession,  and  the  carrier 
retaining  possession  of  the  goods  has  ex- 
pressly or  impliedly  assented  to  keep  the 
goods  as  agent  for  the  vendee  (WhiteJiead 
V.  Anderson,  supra).  And  if  the  goods 
are  delivered  on  board  the  vendee's  own 
ship,  that  determines  the  tranbit  {SchotS" 
Tnans  v.  Lanccuthire  and  Yorkshire  By, 
Co.,  L.  B.  2  Ch.  App.  332),  unless,  in- 
deed, the  vendors  in  such  a  case  procure 
(ns  they  ought  to  procure)  the  master's 
bill  of  lading,  making  them  deliverable 
to  their  order  or  assigns,  for  in  this  way 
they  reserve  to  themselves  the  jus  dispo- 
nendi  {Turner  v.  Truiiees  of  Liverpool 
Docks,  6  Ex.  543)  and  may  re-take 
possession,  or  transfer  the  property  by 
indorsement  and  delivery  of  the  bill  of 
lading  {Shepherd  v.  Harrison,  L.  R.  4 
Q.  B.  196,  493).  And  where  goods  sold 
in  London  free  on  hoard  (f.  o.  b.),  to  be 
paid  for  on  delivery  on  board  by  bill  or 
cash  at  a  certain  discount,  were  shipped  on 
a  vessel  selected  by  the  vendee,  and  the 
vendor  elected  to  take  a  bill,  and  it  ap- 
peared that  by  the  custom  of  the  port  the  ex- 
pression '*  f.  o.  b."  indicated  that  the  vendee 
was  considered  as  the  shipper,  although  the 
vendor  was  to  pay  the  expenses  of  ship- 
ment, it  was  hela  that  the  transit  was 
determined  by  the  delivery  on  board,  and 
the  receipt  of  the  bill.  Cotoasjee  v.  Thomp- 
son, 5  M(io.  P.  C.  C.  165. 

Where  goods  are  in  a  warehouse  and  not 
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on  carriage,  it  is  a  general  rule  that  the 
right  of  stoppage  in  transitu  determines  so 
soon  as  a  delivery  order  is  given  by  the 
vendor  to  the  vendee,  and  the  warehouse* 
man  assents  thereto;  but  this  is  onlv  so 
where  no  acts  remain  to  be  done,  such  as 
weighing,  measuring,  or  separating,  to 
ascertain  the  quantity,  value,  or  identity 
of  the  goods  {Hanson  v.  Meyer,  6  East, 
614 ;  Tud.  M.  0.  600).  The  mere  giving 
of  a  delivery  order  does  not  operate  as 
a  constructive  delivery  of  the  goods 
{M*Eufan  v.  Smith,  2  H.  L.  0.  209) ;  and 
the  transfer  of  a  d^very  order  has  no  such 
effect  as  the  indorsement  and  delivery  of 
a  bill  of  lading  {Akerman  v.  Humphrey, 

4  Bing.  516).  Moreover,  the  warehouse- 
man's assent  to  hold  the  goods  for  the 
vendees  may,  in  certain  cases,  estop  him 
personally  from  denying  their  right  to  the 
possession  of  the  goods,  while  it  leaves  the 
right  of  the  vendors  to  stop  in  transitu 
unaffected.  Stonard  v.  I>ttnArtn,  2  Camp. 
844. 

Where  there  would  be  a  right  to  stop 
if  the  transitus  had  begun,  there  is,  a 
fortiori,  a  right  to  refuse  to  allow  the. 
transit  even  to  begin.     Dixon  v.  Yates, 

5  B.  &  Ad.  313. 

The  right  of  stoppage  is  not  determined 
by  part  payment  or  part  delivery,  unless  in 
the  latter  case  the  vendee  take  pobsesbion  of 
the  part  in  name  of  the  whole ;  although 
even  then  the  vendor  is  entitled  under  cer- 
tain circumbtances  to  hold  the  remainder 
of  the  goods  until  the  price  for  the  whole 
is  paid  {Wenttcorth  v.  Outhwaite,  10  M.  & 
W.  436).  Neither  is  the  right  of  sto))piige 
determined  by  a  resale  y>f  the  good^  by  tlie 
vendee,  in  the  absence  of  course  of  a  pre- 
vious delivery  thereof  to  him.  Craven  v. 
Byder,  6  Taunt.  433. 

The  right  to  stop  in  transitu  is  personal 
to  the  vendor  or  consignors;  it  does  not 
belong  to  a  surety  fur  the  price  of  the 
goods  {Siffken  v.  Wray,  6  East,  371).  The 
vendor  muy,  however,  at  any  time  before 
the  transit  is  ended,  ratify  and  thereby 
make  good  the  act  of  a  stranger  who  stops 
^e  goods.    Bird  v.  ^rotim,  4  Ex.  786. 

Under  the  Interoleader  Act,  1  &  2  Will. 
4,  c.  58,  and  the  C.  L.  P.  Act,  1860,  s.  12, 
the  master  of  a  vessel,  or  warehouseman, 
having  the  goods  in  his  possession,  may 
obtain  an  order  of  interpleader  upon  the 
adverse  cdaimants,  and  that  whelher  or  not 
the  two  claims  have  a  common  origin. 

The  following  is  a  summary  of  the  rules 
regarding  stoppage  in  transitu : — 

(1.)  The  right  of  stoppage  in  transitu  is 
not  a  rescission  of  the  contract,  but  at  the 
mo^t  a  re- vesting  of  the  possession  in  the 
vendor.  WerUworth  v.  Outhwaite,  10  M.  & 
W.  451 ; 
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(2.)  The  right  is  personal  to  the  oon- 
Bignor,  and  doos  not  extend,  e-gr.,  to  a 
surety  for  the  price  of  the  goods.  SiffTcen 
V.  Wray^  6  Ea«t,  371  ; 

(3.)  The  right  only  endures  during  -the 
Iramit,  and  the  transit  is  teken  to  have 
ended  so  soon  as  the  goods  come  into  tho 
actual  or  constructive  possession  of  tho 
vendee.  Edvoardt  v.  Brewer,  2  M.  &  W. 
375; 

(4.)  The  termination  of  the  transit  as  to 
part  is  not  tho  termination  of  it  as  to  the 
rt-st  {Tanner  v.  ScoveU,  14  M.  &  W.  28); 
unless  the  contract  was  entire  {Hammond 
V.  Anderson,  1  N.  R.  69) ; 

(5.)  The  termination  of  the  transit  may 
be  accelerated  by  tic  vendee  {Whitehead 
V,  Anderson,  9  M.  &  W.  518);  but  may 
not  be  prolonged  by  tlie  carrier.  Bird  v. 
Brown,  4  Ex.  786 ; 

(G.)  Tho  right  to  stop  in  iranniu  is 
defentoil  by  the  consignee's  negotiating 
the  bill  of  lading  to  a  honA  fide  trans- 
feree for  valuo  {Lickbarrow  v.  Mason, 
1  Sm.  L.  C.  699) ;  secua,  if  to  a  maUJide 
trnnsforeo.  Gumming  v.  Brown,  9  liast, 
514; 

(7.)  But  the  indorsee,  even  since  18  d^  19 
Vict.  c.  Ill,  takes  subject  to  tho  equities 
attaching  upon  his  indorser.  Gumey  v. 
Behrend,  2  E.  &  B.  622. 

8TBAKOEB8.  These  are  third  persons 
generally.  Thus,  the  persons  bound  by  a 
fine  are  parties,  privies,  and  strangers. 
The  parties  are  either  the  cognizors  or 
cognizees;  the  privies  are  such  as  are  in 
any  way  related  to  those  who  levy  the  fine, 
and  claim  under  them  by  any  right  of 
blood,  or  other  right  of  representation; 
the  strangers  are  all  other  persons  in  the 
world,  except  only  the  parties  and  privies. 
In  its  general  legal  signification  it  is 
opposed  to  the  word  *•  privy."  Those  who 
are  in  no  way  parties  to  a  covenant,  nor 
bound  by  it,  are  also  said  to  be  strangers 
to  the  covenant. 

STBIKnrO   A   JUEY.      Is  the  act  of 

selecting  or  nominating  a  jury  of  twelve 
men  out  of  the  whole  number  returned  as 
furors  on  the  panel.  This,  in  common 
jury  cases,  is  usually  done  by  the  associate 
of  the  Court  at  the  trial  putting  all  their 
names  in  a  box,  and  then  drawing  out 
twelve  promiscuously.  The  phrase,  how- 
ever, seems  more  commonly  used  with 
regard  to  a  special  jury,  in  which  the 
mode  of  proceeding  is  somewhat  varied. 
The  proper  officer  of  the  Court  appoints  a 
time  and  place  for  *•  striking  the  special 
jury,"  at  which  the  under-sheriff,  or  his 
agent,  and  the  parties  attend.  The  num- 
ber from  the  jurors'  list  are  then  put  into 
a  box,  and  tne  forty-eight  names  oorre- 
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spending  with  the  farty-eigfat  nmnb^ 
drawn  by  each  party  alternatelv.  »! 
this  number  is  afterwards  ^duoed.  &»! 
constitutes  the  special  jury.  Lnsh'i  Pl 
471,  477;  stat.  6  Geo.  4,  c.  50,  m.90,^ 
84,  37;  Juries  Act,  1870  (33  ik  34  VkL 
a  77). 

BIBOITG  HAJn>.  The  woids  ''vi^ 
strong  hand  *'  imply  a  degree  of  crimtial 
force,  and  much  more  than  is  meant  U 
the.wordi  "with  force  and  arms^  {ti  k 
armis).  The  statutes  relating  to  ftvciHle 
entries  ose  these  words,  "with  a  strc^ 
hand,*'  as  describing  tiiat  degree  of  tort 
which  makes  an  entry  or  detainer  of  laotb 
criminal,  and  entitles  the  proeecutor,imda 
circumstances,  to  restitution  and  damages; 
whereas  the  words  **r»  ei  armw,"  witk 
force  and  aims,  are  mere  formal  woiids  ia 
the  action  of  trespass,  and  if  Isaoe  wen 
taken  upon -them,  the  plaintiff  wc^i 
not  be  bound  to  prove  any  furoe.  E'S 
V.  Wtlton,  8  T.  R.  .S62,  363  ;  per  Law- 
rence, J.,  Lowe  V.  King,  1  Samid.  81; 
Harvey  v.  Brydges,  14  M.  Sc  W.  440,  iw 
Parke,  B. 

8T1OT   GOWK.      Is   the   ptoresuoad 
robe  worn  bv  barristers  of  the  ooter  bar. 
viz.,  those  who  have  not  been  admitted  i& 
the  rank  of  Queen's  oounseL 
See  title  Silk  Gowir. 

STTBOnrEUDATIOH.  The  system  which 
the  feudal  tenants  introduced  of  grantii:^ 
smaller  estates  out  of  those  which  th*  j 
held  of  their  lord,  to  be  held  of  themselves 
as  inferior  lords;  and  as  the  system  v^ 

Sroceeding  downwards  ad  infinitum^  and 
eprived  the  lords  of  their  feudal  profits  k4 
wardships,  marriages,  and  escheats,  which 
fell  into  the  hands  of  these  mesne,  or  middk, 
lords,  who  were  the  immediate  anperiors  of 
him  who  occupied  the  land,  a  pioviskiD 
was  made  in  the  thirty-second  chuyter  *.i 
Magna  Charta,  9  Hen.  3,  prohibiting  aay 
man  either  to  give  or  sell  his  land  witlumt 
reserving  sufiBcient  to  answer  the  dema&i 
of  his  lord.    Ultimately,  by  the  stat.  Qui^ 
Emptores,  18  Edw,  1   (Statute    of  Wesit- 
minster  the  Third),  c  1 ,  subinfeudation  was 
entirely  suppressed,  and  instead  of  it  alien- 
ation in  the  modem  sense  was  Introdnoed. 
so  that  thenceforth  the  alienee  h^d  of  the 
same  chief  lord  and  by  tiie  same  aervve^ 
that  his  alienor  before  him  held. 
See  title  Alienation. 

817B1CI88IOH :  See  next  title. 

B17BHIB8IOV  BOHD :  See  next  title. 

SUBXISSIOir  TO  ABBITBATIOK.       Tht 

submitting  matters  in  difference  betwefs 
parties  to  the  award  or  decision  of  soi  arb*. 
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tnttor,  and  also  the  bond  by  which  the 
parties  agree  so  to  submit  tneir  matters 
to  nrbitration,  and  by  which  they  bind 
themselves  to  abide  by  the  award  of  the 
arbitrator,  are  commonly  called  the  sub- 
mission or  submission  bond. 

SUBOBITATIOH  OF  PEBJTJBY.       The 

offence  of  procuring  another  to  take  such 
a  false  oath  as  would  constitute  perjury  in 
the  principal.  To  render  the  offence  of 
subornation  of  perjury  complete,  either  at 
Common  Law  or  on  the  statute,  the  false 
oath  must  be  actually  ttiken,  and  no  abor- 
tive attempt  to  solicit  the  party  to  take  it 
will  bring  the  offender  within  its  penalties. 
(3  Mod.  122).  Tliepunishment  is  thesame 
as  for  perjury,  viz.,  fine  or  penal  servitude 
for  not  more  than  seven  nor  less  than  five 
years,  3  Geo.  4,  c.  114  ;  20  &  21  Vict.  c.  3 ; 
27  &  28  Vict.  o.  47. 

SUBPCEVA.  A  writ  by  which  persons 
are  commanded  to  appear  at  a  certain 
place,  at  a  certain  time,  under  a  penalty  of 
£100.  This  writ  is  used  both  in  the  Courts 
of  Chancerv  and  in  the  Courts  of  Common 
Law,  and  is  applied  to  various  purposes. 
The  subpoena  most  frequently  in  use  in 
Chancery  proceedings  was  that  by  which 
parties  were  commanded  to  appear  in 
Court,  and  answer  the  plaintiff's  bill,  and 
which  was  thence  called  a  subpoena  to 
appear  and  answer.  This  subpoena  was, 
however,  abolished  by  the  Jurisdiction 
Act,  1852.  There  are,  however,  other  snb- 
pconas  still  in  use  in  Chancery  proceeding 
and  which  are  of  the  same  nature  as  me 
above,  though  applied  to  effect  different 
objects.  The  subpodnas  of  most  frequent 
occurrence  in  Common  Law  proceedings 
are,  (I.)  Those  used  for  the  purpose  of  com- 
pelling witnesses  to  attend  in  Court  to  give 
their  testimony  on  a  trial,  and  which  are 
tlience  called  tubjxmaa  ad  tettificandwn ; 
(2.)  Tlioee  used  for  the  purpose  not  only 
of  compelling  witnesses  to  attend  in  Coart, 
but  also  requiring  them  to  bring  with 
them  books  or  documents  which  may  be  in 
their  possession,  and  which  may  tend  to 
elucidate  the  subject  matter  of  the  trial, 
and  which  are  thence  called  atUfpcenoi 
duces  teeum, 

SUBROOATIOlf.  In  French  Law  de- 
notes the  putting  a  third  person  who  has 
paid  a  debt  in  the  place  of  the  creditor  to 
whom  he  has  paid  it,  so  as  that  he  may 
exercise  against  the  debtor  all  the  rights 
which  the  creditor  if  unpaid  might  have 
done.  It  is  of  two  kinds,— either  (1.)  Con- 
ventional, or  ^2.)  Legal,  the  former  being 
where  the  suorogation  is  express  by  the 
acts  of  the  creditor  and  the  third  person, 
the  latter  being  (as  In  the  case  of  sureties) 


SUBBOOATIOir— con/tntieci 

where  the  subrogation  is  implied  by  the 
law. 

SUtaCBIBnXQ  WITHESS.  He  who 
witnesses  or  attests  the  signature  of  a 
party  to  an  instrument,  and  in  testimony 
thereof  subscribes  his  own  name  to  the 
document. 

BUBSEQinSHT  GOHDITIOirB:  See  title 
Condition. 

BUBSIBY.      An  extraordinary  grant  in 
the  nature  of  a  tax,  aid,  or  tribute  granted 
by  Parliament  to  the  King  to  meet  the 
exigencies  of  the  state. 
8ee  title  Taxation. 

STJBISACnOV.  Is  the  offence  of  with- 
holding (or  withdrawing)  from  another 
man  what  by  law  he  is  entitled  to.  There 
are  various  descriptions  of  this  offence,  of 
whioh  the  principal  are  as  follows : — 

(1.^  Subtraction  of  suit  and  service, 
which  is  a  species  of  injury  affecting  a 
man's  real  property,  and  consists  of  a  with- 
drawal of  (or  a  neglect  to  perform  or  pay) 
the  fealty,  suit  of  court,  rent,  or  customary 
services,  all  of  which  in  feudal  times,  and 
some  of  which  at  the  present  day,  are 
reserved  by  the  owner  of  the  land  to  him- 
self when  he  lets  or  leases  it  to  another. 
For  this  neglect  of  duty  on  the  part  of  the 
tenant  the  law  gives  the  landlord  tlio 
peculiar  remedy  of  distress;  but  the  other 
remedies  formerly  in  use  for  rent  in  arrear, 
and  for  subtraction  of  suit  and  service, 
were  abolished  by  the  stat.  3  &  4  Will.  4, 
c  27,  which  put  an  end  to  almost  all  kinds 
of  real  actions;  the  onlv  actions  which 
now  lie  for  rent  being  of  the  personal  class. 
But  for  the  neglect  to  perform  any  cus- 
tomary service,  such  as  the  neglect  or 
refusal  to  grind  com  at  the  landlord's  mill, 
an  action  on  the  case  will  lie  to  compensate 
the  party  injured  in  damages.  2  B.  &  C. 
827. 

(2.)  The  subtraction  of  tithes  is  the  with- 
holding from  the  parson  or  vicar,  whether 
the  former  be  a  clergyman  or  a  lay  impro- 
priator, the  tithes  to  which  he  is  entitled, 
and  this  is  an  offence  cognizable  in  the 
Ecclesiastical  Courts:  for  though  those 
Courts  have  no  jurisdiction  to  try  the  right 
of  tithes  (nnless  between  spiritual  personsX 
yet  where  onlv  the  fact,  whether  or  not  the 
tithes  allowed  to  be  due  are  really  sub- 
tracted or  withdrawn,  is  in  dispute,  this  is 
a  personal  transient  injury,  for  which  the 
remedy  (viz..  the  recovery  of  the  tithes  or 
their  equivalent)  may  properly  be  had  in 
the  Ecolestastical  Court.  But  any  dispute 
as  to  tithes  in  their  original  form  is  now 
rare,  that  species  of  property  having  been 
in  the  great  majority  bf  parishes  already 
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SUBTBACnOV — eontinued, 
oommuted  into  a  com  rent-charge,  nnrler 
the  provisions  of  the  Tithe  Commutation 
Act  (6  &  7  Will.  4,  0.  71).  2  BoU.  Abr. 
309. 

(3.)  Subtraction  of  conjugal  rights  is  the 
withdrawing  or  withholding  by  a  husband 
or  wife  of  those  rights  and  priyil^es  which 
the  law  allows  to  either  pArtv.  This  is  an 
offence  peculiarly  within  the  cognizance 
formerly  of  the  Ecclesiastical  Courts,  and 
now  of  the  Court  for  Matrimonial  Causes, 
and  the  party  injured  seeks  redress  by 
bringing  a  suit  to  recover  those  rights  of 
which  he  or  she  has  been  deprived,  called 
a  suit  for  the  restitution  of  conjugal  rights. 
Thus,  where  the  husband  leaves  his  wife, 
and  lives  separate  from  her,  without  any 
sufficient  reason,  the  Court  in  question  will 
oompel  him  to  return  to  cohabitation. 

(4.)  Subtraction  of  legacies,  is  the  with- 
holding or  detaining  of  legacies  by  an 
executor;  and  as  such  act  deprives  the 
legatees  of  the  benefit  which  the  law  gives 
to  them,  and  which  the  testator  intended 
them  to  have,  it  is  an  offence  of  which  the 
Courts  which  have  a  testamentary  jurisdic- 
tion take  notice.  With  them,  however, 
the  Courts  of  Equity  hold  a  concurrent 
jurisdiction. 

(5.)  Subtraction  of  church-rates  is  the 
last  and  most  familiar  class  of  **  subtrac- 
tion," and  consists  in  the  refusal  to  pajr  the 
amount  of  rate  at  which  any  individual 
parishioner  has  been  assessed  for  the  neces- 
sary repairs  of  the  parish  church ;  and  this, 
like  the  other  species  of  this  offence,  is 
cognizable  by  the  Courts  Ecclesiastical. 
Roger's  Ecc.  Law,  983-999 ;  1  Curt.  372  ; 
4  Ad.  &  E.  423 ;  1  Curt.  345 ;  12  Ad.  & 
E.  233,  265 ;  1  Atk.  516 ;  2  Mad.  251. 

BUCOSSSIOir  DTJTT.  This  is  a  duty 
varying  from  one  to  ten  per  cent.,  payable 
under  the  stat.  16  &  17  Vict.  c.  51,  in 
respect  chiefiy  of  real  estate  and  leaseholds, 
but  generally  in  respect  of  all  property 
(not  already  chargeable  with  legacy  duty) 
devolving  upon  any  one  in  consequence 
of  any  deaths  The  duty  is  to  be  paid  at 
the  time  the  successor  comes  into  posses- 
sion or  into  the  receipt  of  the  rents  or 
income  of  the  property  (Jie  HiUaSj  2  Ir. 
Jur.  36),  and,  therefore,  in  the  case  of  re- 
yersionary  property,  not  until  the  same  falls 
into  possession  by  natural  causes  only. 
(Contrast  Lbqact  Duty.)  In  case  the  rever- 
sionary property  should  devolye  under 
several  wills  or  intestacies  before  it  fiedls 
into  possession,  a  single  duty  only  is  pay- 
able, but  that  duty  is  to  be  at  the  highest 
rate  of  the  several  successions  (16  &  17 
Vict.  c.  51, 8. 14).  (Contrast  Lisqagt  Duty.) 
If  any  succession  is  not  wholly  obtainea 
by  the  successor  in  the  first  instance,  the 


dnty  may  be  paid  on  the  Talae  of  the  pirt 
from  time  to  time  obtained,  aach  vslue  to 
be  estimated  as  the  property  eziata  at  tbs 
time  it  is  obtained,  and  not  at  the  time  c^ 
thedeath  {AU,'Gen,  t.  OnwtdMJk^Wigh.  ^). 
(Compare  Lbqaot  DcTT.)  If  theaoeeesBina 
is  a  gross  sum  (not  being  real  or  leaaehoad 
estate)  vesting  at  once  in  the  legatee^  thea, 
whether  the  same  be  or  not  given  over  « 
a  contingency,  duty  on  the  whole  amoost 
is  payable  all  at  once,  with  a  right  to  be 
recouped  any  over-payment  in  caae  the  gift 
over  takes  effect,  in  which  case  the  &ik- 
cesser  over  becomes  chargeable  with  the 
same,  and  at  the  higher  rate,  if  hia  rate 
should  be  higher  than  that  of  the  finst 
legatee,  16  &  17  Vict.  o.  51,  s.  36  (oompare 
Lbqaov  Dxttt)  ;  but  if  the  Buocession  is  D€4 
a  gross  sum,  but  an  annuity  for  life  oi  for 
years,  then,  whether  tlie  same  be  or  not 
charged  upon  some  other  saooeasion,  aad 
whether  the  same  be  or  not  given  over  oo 
a  contingency,  duty  is  payable  on  the  valoe 
only  of  the  annuitants*  intereat  calcobted 
accordiuv^  to  the  tables  of  the  Act  16  k  17 
Vict.  c.  51,  and  is  to  be  paid  by  /bur  sac- 
cesssive  annual  instalments,  sncli  instal- 
ments being  payable  with  the  four  tLrst 
successive  payments  of  the  annuity  itsL-li^ 
with  a  right  to  be  recouped  any  over  poty- 
meut  in  case  the  gift  over  takes  effect ;  bat 
in  the  case  of  a  direction  to  purchase  aa 
annuity,  or  of  a  perpetual  annuity,  the 
duty  is  to  be  paid  all  at  once  on  the  value 
of  the  annuitant's  interest  calculated  m 
aforesaid  (16  &  17  Vict  c.  51,  a.  32)w  (Gum- 
pare  Leoaoy  Duty.)  In  the  case  of  a  gift 
of  personal  property  producing  income  to 
several  persons  in  succesaion, — (a.)  K  ail 
the  successors  are  chargeable  with  the 
same  rate  of  duty,  the  whole  dnty  la  pay- 
able at  once  for  tlie  capital  of  the  fond : 
and  (&.)  If  the  successors  are  chargeable 
with  different  jntes  of  duty,  the  dnty  is  to 
be  calculated  and  paid  upon  each  succes- 
sive partial  interest  in  the  same  matins 
as  if  the  same  were  an  annuity,  and  hist  of 
all  upon  the  ultimate  interest  (being  the 
absolute  interest),  in  the  eame  manner  as  if 
the  same  were  an  immediate  gift  of  the 
capital  (16  &  17  Vict.  c.  51,  s.  32),  (Com- 
pare Legacy  Doty.)  In  the  case  of  soe- 
cessors  in  joint  tenancy,  each  is  cluurgeaUd 
at  his  own  rate  of  duty,  in  the  fint  in- 
stance, upon  his  then  share,  and  afterwards 
(if  it  should  happen)  upon  his  accrued 
share.  (Compare  Lbgaoy  Duty.)  In  tiie 
case  of  money  directed  to  be  laid  out  in 
the  purchase  of  lands,  see  Lbgaot  Dutt 
under  that  head.  In  the  case  of  suoceason 
to  real  property,  each  successor,  whether 
for  life  or  in  fee,  is  chargeable  at  his  own 
rate  of  duty  upon  the  value  of  his  life  inte- 
rest, as  if  the- same  were  an  annuity  for 
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his  life,  and  sach  duty  is  payable  by  eight 
half  yearly  inatalments, — ^tbe  first  thereof 
at  the  end  of  one  year ;  but  a  successor  for 
life  only,  if  he  should  die  before  all  these' 
instalments  are  paid  pays  no  more,  while 
on  the  other  hand  a  sucoesaor  in  fee,  if  he 
shonld  die  in  like  manner,  remains  charge- 
able with  the  unpaid  instalments.  But  cor- 
porations stand  upon  a  different  footing  in 
this  respect  (16  &  17  Vict  o.  51,  ss.  1&-17). 
No  succession  duty  is  payable  upon  a  fund 
which  is  specially  provided  for  the  pay- 
ment of  duty—**  no  duty  upon  duty"— -( 16 
&  17  Vict.  c.  51,  s.  32).  (Compare  Lbgact 
Duty.)  In  the  case  of  legacies  which  are 
subject  to  powers  of  appointment,  it  is 
provided  by  36  Geo.  3,  o.  52,  s.  18,  as 
follows ;  (I.)  Where  the  power  is  limited 
both  tlie  appointees  and  the  persons  taking 
interests,  either  prior  or  subject  to  such 
power,  are  chargeable ;  and  (a  )  If  the  rate 
of  each  legatee  is  the  same,  the  duty  is 
payable  at  once  upon  the  capital  of  the 
fund ;  but  (6.)  If  the  rates  of  the  several 
parties  are  different  the  duty  payable  by 
each  is  calculated  as  for  an  annuity. 
(2.)  Where  the  power  is  general— (a.)  If 
the  appointor  is  entitled  in  default  of  ap- 
pointment, the  appointor  pays  the  duty,  as 
upon  an  absolute  gift  to  him ;  and  (&.)  If 
the  appointor  is  not  entitled  in  default, 
the  rule  is  the  same,  whether  he  takes  or 
not  any  interest  prior  to  the  power  (16  & 
17  Vict.  c.  51,  s.  4). 

8U0CX8SI0N   TO   CEOWH,   LAW   OF. 

The  law  of  succession  in  An^lo-Saxon 
times  was  a  mixture  of  the  hereditary  with 
the  elective  principles,  the  Crown  descend- 
ing within  the  royal  family,  but  not  inva- 
riably to  the  individual  pointed  out  by  the 
strict  rules  of  descent ;  for  in  very  many 
instances  the  Wittenagemote  seems  to  have 
approved  as  a  successor  an  able  uncle  in 
preference  to  the  infant  son  of  his  brother, 
e.g,,  Alfred  excluded  the  son  of  his  brother 
Ethelred,  and  Athelstan  (although  illegi- 
timate) excluded  the  sons  of  his  brother 
Edward  the  elder ;  and  again,  the  sons  of 
Bkimund  I.  were  postpoued  to  their  uncle 
Edied,  and  in  their  turn  they  excluded  the 
suns  of  Edred.  The  frequency  of  these 
instances  proves  that  the  principle  of  elec- 
tion was  as  strong  as  that  of  hereditary 
descent,  if,  in  fact,  the  former  principle 
was  not  the  stronger  of  the  two. 

This  mode  of  succession  survived  into 
the  Anglo-Norman  times,  although  the 
elective  principle  was  much  impaired. 
Thus,  upon  the  death  of  William  I.,  his 
son  William  succeeded  in  exclusion  of 
Bobert ;  and  again,  upon  the  death  of  Wil- 
liam II.,  his  brother  Henry  I.  succeeded, 
in  exclusion  also  of  Bobert.  Subsequently, 
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however,  the  rules  of  descent  became  fixed 
and  strictly  hereditary.  It  is  true  that 
John,  who  was  the  fifth  son  of  Henry  11., 
excluded  his  elder  brother  Geoffirey's  son 
Arthur,  but  John  appears  to  have  done  so 
with  difiioultv,  and  oy  means  of  artifice, 
fur  he  claimed  under  a  devise  of  the  Crown 
from  Richard  L,  who  was  elder  than 
Geffrey,  it  being  probably  at  that  epoch 
a  moot  point  whether  the  Crown  was  or  not 
devisable.  However,  upon  the  death  of 
John  the  Crown  descended  upon  Henry  HI., 
although  he  was  a  minor  of  nine  years  or 
so,  and  the  subsidiary  principle  of  a  re- 
gency (under  the  Earl  of  Pembroke)  was 
resorted  to ;  so  that  the  law  of  hereditary 
succession  to  the  Crown  appears  by  a  some- 
what natural  coincidence  to  have  become 
established  at  the  same  time  and  in  the 
same  reign  that  the  principles  of  primo- 
geniture and  representation  were  esta- 
blished in  the  matter  of  the  succession  to 
real  property. 

The  Crown  of  England  has  since  de- 
scended according  to  the  strictest  rules  of 
primogeniture  and  representation.  How- 
ever, the  doctrine  of  the  king's  capacity  to 
devise  the  Crown  was  revived  in  the  reign 
of  Henry  VIII.,  that  monarch  having  at- 
tempted to  devise  the  Crown,  and  having 
also  made  a  purported  devise  thereof  in 
the  28th.  32nd,  and  85tb  years  of  his 
reign,  under  enabling  statutes  passed  in 
those  years,  in  such  manner  as  that  the 
same  should  descend  upon  his  decease 
otherwise  than  the  law  of  inheritance 
pointed  out,  that  is  to  say,  to  the  issue  of 
Anne  Boleyn  (t.e.,  Elizabeth)  in  exclusion 
of  the  issue  of  Queen  Catharine  (i.e.,  Mary), 
and  subsequently  to  his  son  by  Jane  Sey- 
mour (/.e.,  Edward  VI.),  with  remainder  to 
the  issue  of  the  younger  daughter  of 
Henry  VII.  (t.e.,  Mary  of  Suffolk,  his  sister) 
in  exclusion  of  the  issue  of  the  elder  daughter 
of  Henry  VII.  (i.e.,  Margaret  of  Scotland, 
his  sister).  It  is  noteworthy,  however,  that 
all  those  attempts  to  alter  the  hereditary 
line  of  descent  proved  ineffectual,  and  that 
upon  the  death  of  Henry  VIII.  the  Crown 
descended  successively  to  Edward  VI., 
Mary,  and  Elizabeth,  and  afterwards  to 
James  I.,  who  was  the  great  grandson  of 
Margaret,  according  to  the  strict  principles 
of  primogeniture  and  representation,  and 
notwithstanding  that  there  were  at  the 
time  of  each  descent  persons  in  existence 
who  might  have  claimed  under  the  devises 
before  mentioned.         * 

However,  although  the  principle  of  here- 
ditary succession  to  the  Crown  is  now,  and 
has  long  been,  well  established,  still  that 
principle  is.  or  appears  at  any  rate  to  be, 
subject  to  the  constitutional  maxim  esta- 
blished at  the  Bevolution  of  1688,  namely, 


848 


A  NEW  LAW  DICTIONABT. 


BUCCX8K109  TO  CBOWK,  LAW  OT— eofi. 

that  the  two  HonseB  of  Pftrliament  may, 
with  the  oonseut  of  the  people,  but  for 
reasons  of  overwhelming  sufficiency,  set 
aside  or  pass  over  the  strict  heir,  and  resort 
to  the  old  principle  of  election  within  the 
royal  fumily,  and  may  even  settle  the 
decent  of  the  Crown  by  Act  of  Parliament, 
as  was  done,  for  example,  in  the  Bill  of 
Rights,  1G89.  and  again  in  the  Act  of 
Settlement,  1701,  the  present  Brunswick 
dynasty  holding,  and  claiming  to  hold, 
under  the  last-mentioned  Act. 

See  titles  Bill  op  Rights,  and  Sit- 

TLEMKMT,  AOT  OF. 

BUS  (from  Latin  sequor,  to  follow).  To 
prosecute  by  law ;  to  commence  legal  pro- 
ceedings against  a  party.  It  is  applied 
almost  exclusively  to  prosecuting  a  civil 
action  against  one.  He  who  has  had 
process  issued  against  him  is  said  to  have 
been  sued. 

BUmSLkSCJL  A  tenant  at  sufferance 
is  he  who  holds  lands  or  tenements  by  the 
implied  permission  of  the  owner.  Thus, 
if  a  man  takes  a  lease  for  a  year,  and  after 
the  year  is  expired  continues  to  hold  the 
premises  without  any  fresh  leave  of  the 
owner,  such  man  is  called  a  tenant  at 
sufferance,  and  the  estate  which  he  so 
continues  to  hold  is  then  called  an  estate 
at  sufferance.  And  generally,  a  tenant  at 
sufferance  is  one  who  comes  in  by  right 
and  holds  over  by  wrong,  i.e.,  without  rignt. 
See  RouBe's  Ckue^  Tud.  Conv.  1. 

SUnZRIHO  A  SBCOTERY.  A  reco- 
very, as  has  been  explained  under  that 
title,  was  a  mode  of  conveyance  formerly 
in  use,  which  was  effected  by  tlie  party 
wishing  to  convey  the  land  suffering  a 
fictitious  action  to  be  brought  against  him 
by  the  party  to  whom  the  land  was  to  be 
conveyed  (who  was  called  the  demandant), 
and  allowing  the  demandant  to  recover  a 
judgment  against  him  for  the  land  in 
question.  The  vendor,  or  conveying  party, 
in  thus  assisting  or  permitting  tbe  de- 
mandant BO  to  recover  a  judgiuent  against 
him  was  thence  technically  said  to  "suffer 
a  recovery."    , 

See  title  Reoovebt. 

SOFFBAOAH  (from  tuffragari,  to  help,  or 
assist).  Bishops  who  in  former  times  were  ap- 
pointed to  supply  the  place  of  others  during 
their  absence  on  embassies  or  other  business 
were  so  termed.  They  were  consecrated 
as  other  bishops  were,  and  were  anciently 
called  *^  chorepUeopi,  or  bishops  of  the 
county,**  in  contradistinction  to  the  regular 
bishops  of  the  city  or  see.  The  practice 
of  creating  sufifragan  bishops  after  having 
long  been  discontinued  was  recently  re- 
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vived ;  and  such  bishops  are  now  assist- 
ants of  the  bishops  generally  and  at  all 

81T00X8TI098,  ZHTRY  07,  OH  THE 
ROLL.  In  actions  at  law,  whenever,  by 
the  provision  of  an  Act  of  Parliament  or 
otherwise^  a  person  not  a  party  to  the 
record  is  to  be  affected  by  a  judgment,  or 
where  the  judgment  upon  tlie  record  is  to 
be  such  as  would  not  be  ordinarily  war- 
ranted by  the  previous  proceedings  on  the 
record,  the  proper  course  is  to  enter  a  sug- 
gestion on  the  roll,  so  that  the  party  to  be 
affected  by  it  may  demur  if  he  thinks  the 
fiicts  suggested  are  insuflScient  in  puint  of 
law ;  or  to  plead  if  he  means  to  deny  them. 
As  where  there  are  two  or  more  plaintiffs 
or  defendants,  and  one  or  more  of  them 
die,  the  action  will  not  be  abated,  but  sunh 
death  being  suggested  on  the  record,  the 
action  may  be  continued  by  or  against  the 
survivors,  with  or  without  the  representa- 
tives of  the  deceased  party.  A  suggestion 
is  Blio  entered  upon  the  record  where  a 
person  not  a  party  to  the  action  is  to  be 
affected  W  the  judgment,  under  the  pro- 
visions of  an  Act  of  Parliament  (as  iUe 
members  of  a  company  by  a  judgment 
against  the  secretary),  or  where  the  judg- 
ment is  to  be  such  as  would  not  be  ordi- 
narily warranted  by  the  proceedings  on  the 
record,  or  where  the  sheriff  to  idiom  the 
ventre  is  to  be  awarded  is  interested  in  the 
suit,  or  where,  by  the  order  of  the  Court, 
the  venue  in  a  local  action  is  rcSknoved  to 
another  county,  and  in  many  similar  cases, 
where  the  circumstances  involve  a  devia- 
tion from  the  ordinary  course  of  proceeding. 
C.  L.  P.  Act,  1852,  and  Jurisdiction  in 
Chancery  Amendment  Act,  1852;  2  Arch. 
Pract  1566 ;  2  Dan.  Ch.  Prac.  1393. 

SUICIDE :  See  tide  Felo  de  se. 

SUIT.  This  word  has  varions  significa- 
tions. As  applied  to  proceedings  at  Law, 
it  originally  signified  a  number  of  peitons 
or  witneesos  which  a  plaintiff  produced  to 
establish  tbe  truth  of  the  allegations  made 
in  his  declaration;  and  this  practice  of 
producing  a  suit  gave  rise  to  the  very 
ancient  formula  almost  invariably  used  at 
the  conclusion  of  a  declaration,  et  inde 
vroducit  eectam  (and  therefore  he  brings 
his  suit);  and  thus,  though  the  actual 
production  has  for  many  centuries  fidlen 
into  disuse,  still  the  formula  until  recently 
remained.  The  other  meaning  to  whi^ 
the  word  "  suit"  is  applied  wifl  be  found 
under  the  following  titles.  Bteph.  PI. 
461. 

SUIT  AT  LAW:  See  title  Action. 
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SUIT  IV  EQUITT :  See  title  Bill  iv 
Ghancebt. 

SUIT  OF  COUBT.  This  phrase  denoted 
the  daty  of  attending  the  Lord's  Court,  and, 
in  common  with  fealty,  was  and  is  one  of 
the  incidents  of  a  feudal  holding, 

sun  OF  TEX  KIHGP8  PEAOX  (aecta 
pacta  regis).  The  pursuing  a  man  for 
breach  of  the  kvpg^s  peace  by  treasons,  in- 
surrections, or  trespasses.    Cowel. 

gmTOBS*  FUHD  Ilf  CHAVCZBY  was 

a  fund  standing  in  the  name  of  the  Ae- 
oouutant-G  eneral  of  the  Court  of  Chancery, 
and  arising  out  of  the  interest  which 
accrued  from  the  large  sums  of  money  paid 
into  the  name  of  the  Accountant-Gksneral  by 
the  suitors  of  that  Court  There  appear 
to  have  been  two  principal  accounts  kept 
at  the  Bank  of  England  by  the  Accountant- 
General  of  Chancery  with  regard  to  the 
Suitors*  Fund.  The  one  was  intituled 
*'  Account  of  the  monejrs  placed  out  for  the 
benefit  and  better  security  of  the  suitors 
of  tlie  High  Court  of  Chtincery,"  and  the 
other,  "Account  of  securities  purchased 
with  surplus  interest  arLsiug  from  securities 
carried  to  an  account  of  moneys  placed  out 
for  the  benefit  and  better  security  of  the 
suitors  of  the  High  Court  of  Chancery." 
In  cases  of  poverty,  the  Court  would  some- 
times allow  the  costs  of  a  defendant's  con- 
tempt to  be  paid  out  of  the  *'  Suitors'  Fund  ** 
(  1  Daniell,  Ch.  Pr.  425).  Now,  however, 
under  the  statutes  32  &  33  Vict,  c  91 
(Courts  of  Justice  Salaries  and  Funds  Act, 
18G9),  and  35  &  36  Vict.  c.  44  (Court  of 
Chancery  Funds  Act,  1872),  and  the 
Chancery  Funds  Rules,  1872,  the  Suitors' 
Fund  has  been  reiluced  to  a  varying  amount, 
and  vesterl  in  an  officer  called  the  Pay- 
master-General, who  has  been  substituted 
for  the  Accountant-Geuerul.  and  the  surplus 
moneys  have  been  transferred  to  the  Trea- 
sury in  trust  for  the  public  and  on  their 
indemnity. 

SUMMABY  COJIVICTIOirS.  Summary 
prfxvEMMlings  directed  by  several  Acts  of 
Parliament  for  the  conviction  of  ofTenders, 
and  the  inflicting  of  certain  penalties 
created  by  those  Acts  of  Parliament.  In 
these  proceedings  there  is  no  intervention 
of  a  jury,  but  the  party  accused  is  acquitted 
cir  condemned  by  the  suffrage  of  such  per- 
son only  as  the  statute  has  appointed  to  be 
Ills  judge,  and  who  is  usually  the  magis- 
trate, or  bench  of  magistrates.  See  Oke  on 
Summary  Convictions;  Greenwood  and 
Martin,  1874. 

STJlOIOn.  The  process  used  for 
bringing  a  party  before  a  justice  of  the 
peace  on  summary  conviction  is  termed  s 
summons.  It  is  also  sometimes  called  a 
toarrant,  but  the  latter  term  commonly 


CnmOVB-  continued. 
denotes  that  instrument  which  authorizes 
the  apprehension  of  the  accused,  which  a 
summons  does  not  generally  do. 

CnmOHB  AKD  OSDEB.  In  the  pro- 
gress of  an  action  at  law  it  frequently 
becomes  necessary  to  obtain  the  order  of 
the  Court  upon  some  matter  of  minor  im- 
portance ;  and  as  such  matters  are  of  very 
frequent  occurrence,  it  w^uld  be  incon- 
venient in  many  respects  to  permit  the  party 
seeking  such  an  order  to  make  an  applica- 
tion for  the  same  in  open  Court ;  in  con- 
sequence of  which,  one  of  the  judges 
usually  sits  at  his  own  chambers  for  the 
purpose  of  hearing  and  disposing  of  such 
minor  matters.  The  party  who  wishes  to 
obtain  a  judge*s  order  must  usuidly  sum- 
mon the  attorney  or  agent  of  the  opposite 
party  before  the  judge,  which  he  <£)es  by 
obtaining  a  judge's  summons,  and  serving 
it  on  such  opposite  party,  which  summons 
requires  him  to  attend  before  tlie  judge  at 
a  specified  time,  to  shew  cause  why  the 
party  applying  for  the  order  should  not 
have  it  granteid  him.  The  order  of  the 
judge,  when  granted,  usually  orders  or 
g^nts  liberty  to  the  applicant  to  have 
what  he  seeks.    2  Arch.  Pract.  1598. 

SUKM0K8,  WAIT  OF.      The  writ  or 
process  used  for  the  commencement  of  all 
personal  actions  in  the  Courts  of  Law.    It 
is  a  judicial  writ  (i,e,y  a  writ  issuing  out  of 
the  Court  in  whicn  the  defendant  is  to  be 
sued,  and  witnessed  in  the  name  of  its 
chief  judge),  and  is  directed  to  the  defen- 
dant, whom  it  commands  to  appear  in 
Court  at  the  suit  of  the  plaintiff.    By  the 
C.  L.  P.  Acts,  1852  and  1851,  six  general 
forms  of  this  writ  were  provided,  viz., 
L  Where  defendant  is  within  the  jui  is- 
diction,  and  the  writ  b^irs  no 
special  indorsement ; 
II.  Where  defendant  is  within  the  juris- 
diction, and    the   writ  bears  a* 
special  indorsement ; 

III.  Where  defendant,  being  a  British 

subject,  is  out  of  the  jurisdiction ; 

IV.  WJiere  defendant,  not  being  a  British 

subject,  is  out  of  the  jurisdiction ; 
y.  Where  the  plaintiff  seeks  a  manda- 
mus (C.  L.  P.  Act,  1854,  s.  68); 
and 
YI.  Where  the  plaintiff  seeks  an  injunc- 
tion. Ct.  P.  Act,  1854,  8S.  79-82, 
And  under  the  Summary  Procedure  on 
Bills  of  Exchange  Act,  1855,  where  that 
process  is  set  in  motion,  it  is  by  means  of 
a  writ  of  summons  specially  provided  for 
the  purpose.    See  18  &  19  Vict  c.  67. 

Under  the  Judicature  Act.  1878,  a  writ 
of  summons  is  prescribed  for  tne  commence- 
ment of  all  proceedings  in  the  Court  of 
Chancery^ 


ZTj'^ 
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tUMFlUAXT  LAim      Law?  m»ie  for 
aoi  Af  punru  ^c    Co  vei. 


iji«0d 


ti>  uaea  to  have 
ecNitiniml 


of  a  pnea 


Cr'-.mcta  m*.!^  on  SondaTi 
by  iHf-Ti!*  ca  ia  thrir  osc^  crA<i^  arvr  inra^id 

H'  •-/  .  «i*.3  R  A  C.  -i:^-! ».  The  siarat^  ap- 
pi.-Es  fc>  •*  tr^i'-Tsci-n.  ArtJ:>.r».  in.Tkmi^a, 
U.»  oi^-ra.  AL.»i  '.t  .trr  f*:r5«.Q»  wLatsueTer  " ; 
bit  it  d-«e9  n. t eic<:;i>i  \f}  (^  pU:  not  uLlLn^ 
Vtiii-ia  iiic»«  ca:*  j*>n«:<.  rw^  to  %  et&^^ 
ct^oi-L  i.w.tff  (.vj'k.ii.^MiA  T.  Brmck,  7  &  ^ 
C 1^'  I :  ^ni  vuirkii  ot  nc^esbit j  ^Lre  expreabij 
excepted. 

8UFEU0S  OOUXIIL      The  CooHa  of 

the  hi  ^L' 7ft  ar.«l  no -at  ^-xtenaiTe  juriadictioii, 
Tix.,  tae  O^art  «"»f  Ch-incery  and  the  tLiee 
Courts  of  C-mri^OD  Law.  ijt^  the  Queen  8 
Be't«'h,  tlie  CoOimoo  Plras*  an«l  the  £x» 
chtrquer,  whioh  »it  in  Wr^Uuinster  Hall, 
are  cocnii>~Diy  ao  tt-rmed.  4  8teph.  PL  368, 
3»;i».  5tti  ed.'  tH^  uU>  Ptaeock  t.  B^U.  1 
8auQd.  73;  12  Ad.  &  £.  2^,  4  Ad.  &  £. 
433,446. 

iSIe<  title  Conns  of  JrsnoL 


To  stay,  stop,  interfere 
with,  or  annul.  Thus,  the  prucei-dings  of 
outlawnr  may  he  »u(ier>4rdeii  at  any  time 
beR>re  the  return  of  tlie  exi&;ent  by  the 
entry  of  the  d<'fendant'8  appearance  with 
the  elerk  of  the  outhiwries.  8o  the  Lord 
Chancellor  or  Court  of  Appial  in  Chancery 
would  supersede  or  annul  a  fiat  in  bank- 
ruptcy, if  it  had  been  improperly  issoed,  as 
where  the  bankrupt  wad  diacoveied  not  to  be 
a  trader  within  the  bankruptcy  laws  (10 
Bing.  544;  1  Mont,  k  Ayr.  ^nkruptcy, 
514-557 ;  5  &  6  Vict.  e.  122,  8.  4). 
See  also  next  title. 


A  writ  which  lies  in 
various  cases  to  superssele  or  to  stay  the 
doing  of  that  which  ought  not  to  be  done 
.(on  account  of  the  particular  circumstances 
of  the  case),  but  which  ordinarily  may  be 
done.  Thus,  for  example^  a  man  may 
commonly  obtain  surety  of  peace  against 
another  of  whom  he  swears  he  is  in  bodily 
fear,  and  the  justice  of  whom  the  same  is 
required  cannot  commonly  deny  the  party 
such  surety;  but  if  the  party  has  been 
before  bound  to  the  peace,  then  a  writ  of 
supersedeas  lies  to  stay  the  justice  from 
d(iiDg  that  which  otherwise  he  ought  not 
to  deny.     F.  N.  B.  286. 

See  also  title  Supebsede. 

SXrPEBSTITIOTTB  TTBE8.  What  these 
are  depends  partly  on  the  Oommon  Law, 
which  renders  it  iucumbent  on  the  Orown  to 
prevent  the  propagation  of  a  false  religion, 
and  partly  upon  particular  statutes,  roing 
principally  the  following : — 

(1.)  28  lien.  8,  o.  10,  assurances  of  lands 


erer; 
(2.)  1  Edw.  6,  CL 14,  lands  given  to  ti^f 
finding  or  mainteitajice  of  &nT 
aaniTenary  or  obit,  or  otha  IJL- 
thing,  intent,  or  pnrposa ;  and, 
(3.)  1  Geow  1.  c.  50,  a  statute  appoiBtiiiir 
a  cnmmission  to  inquire  into  tsA 
confiscate  to  the  king  lands  hM 
CD  enperstitioas  naea. 
InasDQch  as  the  dootriues  of  PivitestiBt 
DidsenterSfOf  Boman  Catholics,  and  ulit^i 
were  all  deemed  contrary  to  the  natv^Q&l 
worship  more  or  lesft.  all  trusts  in  aid  of 
such  teachings  were  deemed  superstition: 
bat  Diasenten  were  relieved  of  this  inters 
pretatioa  by  the    Toleration  Act,   16>id. 
Boman  Gatbolics  by  the stat.  2  &  3  Willi 
e.  115,  and  Jews  by  the  stat.  9  it  10  Vict 
e.59. 

See  also  title  CHARrrABLB  JZi 


In  a  smt  is 
Chancery  it  frequently  happens  that  dpv 
matter  has  arisen  or  is  diacotrered  einn* 
the  filing  of  the  original  bill  in  the  8iiit,<^ 
that  some  of  the  parties  haTe  acqidred  a 
new  interest,  or  that  fiesh  parties  hsv« 
acquired  an  interest  in  the  matter  in  ques- 
tion ;  all  which  matters  most  be  bro«i<!lit 
to  the  knowledge  of  the  0>art  upon  the 
proceedings.  Now  it  oorasionallT  happens 
that  some  of  these  objects  may  be  acooo- 
plished  by  amending  the  bill ;  but  after 
the  parties  are  at  issue,  and  witness^  hav? 
been  examined  in  the  suit,  the  bill  cannot 
usually  be  amended,  and  therefore  the 
defect  is  in  such  case  supplied  by  meao^ 
of  what  is  termed  a  supplemental  bill 
(Gray's  Ch.  Pr.  86).  However,  onder  tJ.€ 
modem  practice,  the  Court  will  sometimes, 
on  an  ex  parte  application  by  motion  nr 
petition,  make  an  order  to  reviye  and  carry 
on  the  proceeding  in  the  original  soit 
without  the  necessity  of  filing  any  supple- 
mental bill. 

8UPPLET0BY  OATH.  In  the  modern 
practice  of  the  Civil  Law  the^  do  not  allow 
a  less  number  than  two  witnesses  to  be 
plena  prcbaiio  (fuU  prooQ;  they  call  the 
testimony  of  one  temi-piena  prAaUo  only, 
on  which  no  sentence  can  be  founded.  In 
order  to  supply  the  other  half  of  proof,  tht-y 
admit  the  party  himself  (plaintiff  or  de- 
fendant) to  be  examined  in  his  own  behalf, 
and  the  oath  administered  to  him  for  that 
purpose  is  called  the  suppletory  oath,  be- 
cause it  supplies  the  necessary  quantmm  of 
proof  on  which  to  found  the  senteooe. 

SUPPUCAVIT.  A  mandatory  writ  issu- 
ing out  of  the  Court  of  King^s  Bench  of 
Chancery  to  compel  a  justice  to  give  security 
of  peace  to  a  party  who  is  in  bodily  danger. 


A  NEW  LAW  DICTIONABT. 


351 


8T7FPLIZ8.  The  ^' sappUes,**  in  par- 
liamentary pToceodinga  signify  the  sums 
of  money  which  are  annually  voted  by  the 
House  of  Commons  for  the  maintenance  of 
the  Crown  and  the  varioas  pnblio  servioeB. 
See  titles  Committee  of  SrppLT,  and 
Committee  of  Ways  and  Means. 

SUROHASOX.  This  word  signifies  over- 
charge, or  over  and  above  the  regular 
amount.  Thus,  surcharge  of  the  forest  or 
of  common  signifies  the  putting  in  the 
forest  or  on  the  common  more  beasts  than 
one  has  a  right  to  put ;  and  if,  after  ad- 
measurement of  common,  upon  a  writ  of 
admeasurement  of  pasture,  the  same  de- 
fendant surcharges  tlie  common  again,  the 
plaintiff  may  have  a  writ  of  second  sur- 
charge (de  secundd  superatione  jxuturai),  by 
which  the  sheriff  is  directed  to  inquire  by 
a  jury  whether  the  defendant  has  in  fact 
again  surcharged  the  common  contrary  to 
the  tenor  of  the  last  admeasurement,  and 
if  he  has,  he  shall  tlien  forfeit  to  the  king 
the  supernumerary  cattle  put  in,  and  shall 
also  pay  damages  to  the  pluintiff. 

8UBCHABGX  AHD  FALBITT.  This 
phrase,  as  used  in  the  Courts  of  Chancery, 
denotes  tlie  liberty  which  these  Courts  will 
occasionally  grant  to  a  plaintiff  who  dis- 
putes an  account,  which  the  defendant 
alleges  is  settled,  to  scrutinize  particular 
items  therein  without  opening  tne  entire 
account.  The  shewing  an  item  for  which 
credit  ought  to  have  (but  has  not)  been 
given  is  to  surcharge  the  account;  the 
proving  an  item  to  have  been  inserted 
wrongly  is  to  falsify  the  account. 

BUB  CT7I  IK  VITA.  A  writ  that  lay  for 
tlie  heir  of  a  woman  whose  husband  had 
aliened  her  land  in  fee,  and  she  omitted  to 
bring  the  writ  of  cui  in  vita  for  the  re- 
covery thereof;  in  which  case  her  heir 
might  have  this  writ  against  the  tenant 
after  her  decease.    Cowel. 

SnSETT  or  THE  PEACE.  Surety  of 
the  peace  is  a  species  of  preventive  justice, 
and  consists  in  obliging  those  persons 
whom  there  is  a  probable  groimd  to  suspect 
of  future  misbehaviour,  to  stipulate  with, 
and  to  give  full  assurance  to,  the  public 
that  such  offence  as  is  apprehended  shall 
not  take  place,  by  finding  pledges  or  secu- 
rities for  keeping  the  peace,  or  for  their 
good  beliaviour.  This  security  consists  in 
being  bound  with  one  or  more  securities  in 
a  recognizance  or  obligation  to  the  king 
entered  on  record,  and  taken  in  some 
Court,  or  by  some  judicial  officer ;  whereby 
the  parties  acknowledge  themselves  to  be 
indented  to  the  Crown  in  the  sum  required 
(for  instance  £100),  with  condition  to  be 
void  and  of  none  effect  if  the  party  shall 
appear  in  Court  on  such  a  day,  and  in  the 
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meantime  shall  keep  the  peace,  either 
generally  towards  the  king  and  all  his 
liege  people,  or  particularly  also  with 
regard  to  the  person  who  seeks  such 
security.  Or  if  the  security  be  for  the  good 
behaviour  of  the  party,  then  on  condition 
that  he  shall  demean  and  behave  himself 
well  (or  be  of  good  behaviour),  either  gene- 
rally or  specially,  for  the  time  therein 
limited. 

SUSETTBHIP.  This  word  denotes  the 
relation  in  which  one  person  who  is  not 
primarily  indebted  stands  towards  two 
otiier  persons,  viz.,  the  primary  creditor 
whom  he  further  assures  in  his  debt,  and 
the  primary  debtor  whom  he  assists  in 
obtaining  credit.  The  relation  is  con- 
tractual in  these  respects,  viz.,  the  surety 
agrees  with  the  creditor  to  pay  him,  failing 
the  debtor ;  and  the  debtor  agrees  to  repay 
the  surety  the  amount  which  he  may  have 
paid  on  his  account  to  the  creditor. 

The  utmost  good  fuitb  is  required  from 
all  parties  to  this  contract,  any  concealment 
or  misrepresentation  of  material  facts  on 
the  part  of  the  creditor  releasing  the 
surety  {Pidcock  v.  Bishop,  3  B.  &  C.  605; 
and  quxre  Hamilton  v.  WaUon,  12  CI.  & 
F.  109).  Whence  the  surety  will  be  dis- 
charged if  the  creditor  varies  the  contract 
with  his  debtor  without  the  surety's  privity, 
or  if  without  the  surety's  consent  ne  give 
time  to  the  debtor,  or  release  the  debtor, 
but  not  if  he  merely  covenant  not  to  sue 
the  debtor. 

It  seems  that  the  surety  cannot  compel 
the  creditor  (as  in  Roman  Law,  beneficium 
ezcussionit  vd  ordinit)  to  obtain  payment 
of  his  debt  from  the  debtor;  but  he  can 
compel  the  debtor  to  pay  the  debt  when 
duelPadwioky. Stanley, 9 Heae, 627).  And 
in  case  the  surety  has  been  called  upon  to 
pay,  and  has  paid,  the  debt,  then  he  is 
entitled  to  be  re-imbursed  the  amount  by 
the  debtor,  a  right  which  is  commonly 
called  his  right  to  recoupment.  He  has 
also  under  such  circumstances  a  right  to 
have  all  securities  held  by  the  creditor  de- 
livered up  to  him,  whether  or  not  the  same 
securities,  or  any  of  them,  are  satisfied  by  his 
own  payment  of  the  debt  (Hodgson  v.  Shaw, 
3  My.  &  K.  190,  and  M.  L.  A.  Act,  1856) ; 
and  whether  or  not  he  knew  at  the  time  of 
becoming  surety  that  the  creditor  held  such 
securities;  a  right  which  was  called  in 
Latin  the  beneficium  cedendarum  actionum. 

Where  there  are  two  or  more  sureties 
for  one  and  the  same  debt,  they  have  in 
English  Law  no  right  (as  they  had  in 
Roman  Law  under  the  Epistula  Hadriani) 
to  require  the  creditor  to  split  his  demand 
equally  between  or  amongst  all  the  solvent 
co-sureties  {beneficium  divisionis),  but  in 
lieu  thereof  they  have  what  is  called  the 
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right  of  contrilmtion  as  Against  ench  other, 
where  one  or  more  have  paid  the  eutire  , 
debt.    At  Law  this  right  of  contribution  is  j 
regulated  by  the  original  number  of  oo-  • 
sureties  {Batard  v.  Hawes,  2  £1.  &  Bl.  287),  , 
but  in  Equity  by  the  number  of  tliose  who 
are  solTeut  at  the  time  of  payment  (Peter 
▼.  Bich,  1  Ch.  Kep.  19);  and  for  this  pur- 
pose it  does  not  matter  whether  all  the  oo- 
Bureties  are  by  one  instrument  or  by  several 
instnuuents  (Dering  v.  Earl  of  WindteUeat 
1  W.  &  T.  t.  C.  89),  provided  they  are 
equally  upon  a  line  as  sureties  for  one 
common  debt,  and  not  one  for  one  part  only 
and  the  others  for  the  other  part  of  the  debt 
{Coope  V.  Ttcynamy  1 T.  &  R.  4 26), or  some  as 
being  only  collaterally  liable  in  wbsidium 
of  the  others.    Swain  v.  WaU^  1  Ch.  Bep. 
149. 

8UBMIBB.  This  word  commonly  de- 
notes to  suspect,  conjecture,  or  suggest  In 
former  times,  where  a  defendant  in  an 
action  pleaded  a  local  custom— as,  e.g.,  a 
cusitom  of  the  City  of  London — ^it  was  neces- 
sary for  him  '*  to  surmise,"  that  is,  to  sug- 
gest, that  such  custom  should  be  certified 
to  the  Court  by  the  mouth  of  the  Recorder, 
and  without  such  a  **  surmise "  the  issue 
was  to  be  tried  by  the  country,  as  other 
issues  of  fact  are.  1  Burr.  251 ;  Yin.  Abr. 
246  (G.). 

fldJBBEStJTTEB :  See  title  Rebuttkr, 

SUBBSJOnroZB :  See  title  Bbjouideb. 

'  8TJBBEHBEB.  A  surrender  is  of  a  na- 
ture directly  the  reverse  of  a  release ;  for  as 
the  latter  operates  by  the  greater  estate 
descending  upon  the  less,  so  a  surrender 
operates  by  the  falling  of  a  less  estate  into 
a  greater.  It  is  defined  by  Lord  Coke  to 
be  the  yielding  up  of  an  estate  for  life  or 
years  to  liim  who  nas  an  immediate  estate 
in  reversion  or  remainder,  wherein  the 
estate  for  life  or  years  may  drown  by 
mutual  agreement  between  them.  The  per- 
son who  so  surrenders  is  termed  the  sur- 
renderor, and  the  person  to  whom  he  sur- 
j:cnders  is  termed  the  surrenderee. 
See  title  Convetanobb. 

8TJXBENDSB  OF  COPYHOLDS.      The 

mode  of  conveying  or  transferring  copyhold 
property  from  one  person  to  another  is  by 
means  of  a  surrender,  which  consists  in  the 
yielding  up  of  the  estate  by  the  tenant  into 
the  hands  of  the  lord  for  such  purposes  as 
are  expressed  in  the  surrender.  The  pro- 
cess in  most  manors  is  for  the  tenant  to 
come  to  the  steward  either  in  Court  or  out 
of  Court,  or  else  to  t\so  customary  tenants 
of  the  same  manor,  provided  there  be  a 
custom  to  warrant  it,  and  there  by  deliver- 
ing up  a  rod,  a  glove,  or  other  symbol,  as 
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the  custom  directs,  to  resign  into  fbe 
hands  of  the  lord,  by  the  hands  and  accept- 
ance of  his  steward,  or  of  the  aaid  two 
tenants,  all  his  interest  and  title  to  the 
estate;  in  trust,  to  be  again  granted  out 
by  the  lord  to  such  persons  and  for  such 
uses  as  are  named  in  the  snnender,  and  as 
the  custom  of  the  manor  will  warrant 
Formerly,  such  a  surrender  was  wanted  in 
order  to  devise  copyholds ;  but  it  was  ren- 
dered unnecessary  by  Preston's  Act,  lis  15 
(55  Geo.  8,  c.  192).  A  surrender  in  the 
case  of  legal  estates  tail  in  copyholds  is  at 
the  present  day  the  only  mode  of  barring 
same  (3  &  4  WUl.  4,  c.  74) ;  but  in  the  case 
of  equitable  estates  tail  in  copyholds,  either 
a  surrender  or  a  disentailing  deed  may  be 
used  for  that  purpoee.  3  &  4  WiU,  4,  c 
74. 

SUBSOOATB.  One  who  ia  appointed 
or  substituted  in  the  place  of  anottier,  most 
commonly  in  the  place  of  a  bishop,  or  a 
bishop's  chancellor.  He  usually  presided 
in  the  bishop's  diocesan  conrt,  and  as  the 
representative  of  the  ordiniffy  giunted 
letters  of  administration  where  the  spiritual 
court  was  not  presided  over  by  a  judge. 
Upon  the  death  of  the  judges  of  the  £ecie- 
biastical  Courts  in  the  sees  of  Canterbury 
and  London,  the  surrogates  of  such  Courts 
were  by  Act  of  Parliament  directed  to  per- 
form their  duties  until  the  appointment  of 
their  successors.  3  Bum*s  £co.  Law,  €67, 
229;  Stat.  10  Geo.  4,  c.  58,  s.  13. 

BUBYIYOBSHIP.  One  of  the  incidents 
of  joint  estates  is  what  is  termed  the  dcc- 
trine  of  survivorship,  by  which,  when  two 
or  more  persons  are  seised  of  a  joint 
estate  of  inheritance  for  their  own  lives, 
or  pur  autre  vie,  or  are  jointly  possessed  <4 
a  cnattel  interest,  the  entire  tenancy  upon 
the  decease  of  any  of  them  remains  to  the 
survivors,  and  at  length  to  the  last  sur- 
vivor :  and  ho  shall  be  entitled  to  the  whole 
estate,  whatever  it  be,  whether  an  inheri- 
tunce  or  a  oommcn  freehold  only,  or  even  a 
less  estate.  This  incident  does  not  attach 
to  estates  held  by  tenancy  in  common ;  but 
in  the  case  of  these  latter  tenancies  it  is 
not  unusual  to  insert  a  clause  of  survivor- 
ship or  accrual  as  it  is  culled.  There  is  this 
diiterence  between  the  accrual  in  joint 
tenancies  which  is  implied  by  law,  and  the 
accrual  in  common  tenancies  which  is  ex- 
pressed in  the  words  of  the  deed,  that 
whereas  the  former  takes  place  repeatedly, 
as  often  as  the  event  arises,  the  latt^  is 
confined  to  the  original  shares  only  of  the 
tenants,  and  does  not  extend  also  to  the 
shares  accrued  by  the  aoorual,  it  being  a 
maxim  of  law  as  to  the  express  clause  that 
(in  the  absence  of  express  words)  there  is 
"  no  survivorship  upon  survivonhip  •'  (Fata 
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▼.  Benton^  3  Atk.  80).  Usoally,  also,  there 
is  no  snmvorship  implied  at  law  as  between 
partners ;  moreover,  the  Goart  of  Chancery 
will  defeat  snrviTorBhip  upon  very  slight 
distinctions. 

See  title  Joint  Tenancy. 

SUSPXKSB,  SUSPEKSIOK.  A  tempo- 
rary stop  or  suspension  of  a  man's  rights ; 
as  when  a  seigniory  rent,  &c.,  on  account  of 
the  unity  of  possession  thereof,  and  of  the 
land  out  of  which  it  issues,  are  not  in  esse 
for  a  time,  but  may  be  revived  at  st>me 
future  time;  and  thus  suspension  differs 
&om  extinguishment,  which  would  extin- 
guish or  annihilate  the  rent  for  ever.  Tlie 
word  *'  suspension  "  isalso  applied  to  the  de- 
priving of  an  ecclesiastic  of  the  profits  i^id 
[irivileges  of  his  benefice.  See  also  a  like 
use  of  the  word  in  the  case  of  EotementSf 
supra. 


T. 


TAuJUfiO.  This  word  denotes  annex- 
ing, and  as  applied  to  mortgages  it  signifies 
the  annexation  of  a  subsequent  to  some 
prior  charge.  This  is  its  chief  application 
in  law :  but  under  the  Vendor  and  Pur- 
chaser Act,  1874  (37  &  38  Vict.  o.  78),  s.  7, 
the  doctrine  of  tacking  has  been  aboIiBhed 
as  from  the  7th  August,  1874.  The  law 
prior  to  that  date  was  expressed  in  the 
following  rules,  which  are  principally 
taken  from  the  celebratt* d  case  of  Brace  v. 
Marlborouqh  (Duchese),  2  P.  Wms.  491  :— 

(1.)  A  third  mortgagee  buying  in  a  first 
mortgage,  being  a  legal  mortgage,  migJit 
annex  his  third  mortgsige  to  the  first,  so  as  to 
squeeze  out,  t .e.,  get  paid  before,  the  second 
or  mesne  mortgage ; 

(2.)  One  fvho  is  a  legal  mortgagee  to 
begin  with,  and  who  afterwards  advances 
a  further  sum  upon  a  judgment,  might  in 
like  manner  annex  his  judgment  to  his 
mortgage;  but  one  who  whs  a  judgment 
creditor  to  begin  with  could  not  annex  his 
judgment  to  a  firbt  legal  mortgage  which 
he  might  afterwanls  obtain  a  transfer  of; 

(3.)  Tacking  is  excluded  when  all  the 
mortgages  are  equitable ;  also,  where  the 
third  mortgage  or  the  subsequent  judgment 
is  made  or  obtained  with  not  ice  of  the  second 
or  mesne  mortgage.    {See  title  Nones.) 

The  doctrine  of  ConmltJaiion  may  bo 
taken  to  have  fallen  with  the  abolition  of 
tacking,  for  it  was  a  gross  abuse  of  the 
doctrine  of  tacking.  It  was  this, — ^A  mort- 
gagor or  the  piurchaser  from  him  could  not 
redeem  one  or  any  of  two  or  more  estates  in 
mortgage  (whethei;  originally  or  by  succes- 
sive transfers)  to  the  same  individual  with- 
out redeeming  them  all,  for  tho  mortgagee 
might  heap  up,   t.e.,  cuntdidate^  all  his 
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mortgages  upon  one  estate.  SeDjy  v.  Tom' 
fret,  1  J.  &  H.  836 ;  Beefoor  v.  Luek,  L.  B. 
4  £q.  537. 

TAIL  (from  the  Fr.  taUUr,  to  cut  or  to 
carve).  This  word,  used  in  conjunction  with 
the  word  **  estate"  or  the  word  **  fee,"  sig- 
nifies an  estate  of  inheritance,  descenrlibie 
to  some  particular  heirs  only  of  the  person 
to  whom  it  is  mnted,  in  contradistinction 
to  an  estate  in  fee  simple,  which  is  an  estate 
descendible  to  the  heirs  general  (without 
distinction)  of  the  person  to  whom  it  is 
granted.  An  estate  tail  is  of  two  kinds, 
general  and  special.  When  lands  are  given 
to  a  mkn  and  the  heirs  of  his  body  without 
any  further  restriction,  this  is  called  an 
entate  tail  general ;  because  how  often 
soever  such  donee  in  tail  be  married,  his 
issue  by  every  such  marriage  is  capable  of 
inheriting  the  estate  tail.  But  if  the  gift 
is  restrained  ox  limited  to  certain  heirs  of 
the  donee's  body,  exclusively  of  others,  as 
in  the  case  of  lands  being  given  to  a  man 
and  the  heirs  of  his  body  on  Mary  his  pre- 
sent wife  to  be  begotton,  this  is  an  estate 
tail  special,  because  the  issue  of  the  donee 
by  any  other  wife  is  excluded. 

Estates  tail  are  also  distinguished  into 
estates  tail  nuile  and  estates  tail  female. 
When  lands  are  given  to  a  person  and  the 
heirs  male  of  his  or  her  body,  this  is  called 
an  estate  tail  male,  and  to  which  the  female 
heirs  are  not  capable  of  inheriting.  On 
the  other  hand,  when  lands  are  given  to  a 
person  and  the  heirs  female  of  his  or  her 
body,  this  is  called  an  estate  tail  female, 
and  to  which  the  mule  heirs  are  not  cap- 
able of  inheriting.  The  person  who  holds 
an  estete  tell  is  termed  a  tenant  in  tiiil. 
And  when  a  person  grants  land  to  a  man 
and  his  particular  heirs  in  the  manner  above 
do>cribed  {i.e.,  when  he  creates  an  estato 
tail),  such  person  is  siiid  to  entail  his  lands. 
1  Cruise,  78,  79 ;  Le$  Termes  de  la  Ley. 

Estates  tail  exist  chiefly  in  lands  of  free- 
hold tenure,  the  stetete  De  Bonis  Condition' 
alibus  (13  Edw.  1,  c.  1)  upon  which  they 
depend  speaking  only  of  **  tenements  of 
inheritance."  However,  certain  manors 
having,  in  imitetion  of  the  Courts  at  West- 
minster, introduced  into  their  Courts  the 
analogy  of  the  statute,  while  other  manors 
have  persistently  excluded  it,  it  follows  that 
in  manors  of  the  former  class  an  estate  tail 
in  oopyhttld  lands  may  and  does  exist,  and 
arises  in  virtue  of  the  same  words  as  the 
like  estate  in  freehold  lands ;  whereas  in 
manors  of  the  latter  class  an  estate  tail  does 
not  exist,  but  a  donum  conditiondle  only,  i.e., 
a  fee  simple  conditional  at  Common  Law,  as 
was  the  case  with  all  like  gifts  of  freehold 
lands  before  the  Stetute  Dc  Bonis, 

Personal  estate  cannot  be  entailed ;  and 
words  of  limitation  which  would  confer  an 
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estate  tail  in  freehold  lands  g^ve  a  fee 
simple  absolute  in  leasehold  lands  (Leven- 
thorpe  y.  Ashbiey  Tud.  Conv.  763),  or 
qiucre  (if  executory)  a  fee  simple  condi- 
tional. Earl  of  Stafford  v.  BwMey^  2  Yes., 
Sen.  170. 

See  aldo  title  Estate. 

TAXnrO,  RLOHIOUB :  See  title  Lar- 
ceny. 

TALES.  When  by  means  of  challenges, 
or  any  other  cause,  a  sufficient  number  of 
unexceptional  jurors  does  not  appear  at  the 
trial,  either  party  may  pray  a  tales  as  it  is 
termed ;  that  is,  a  supply  of  sucu  men  as 
are  summoned  on  the  first  panel  in  order 
to  make  up  the  deficiency.  For  this  pur- 
pose a  writ  of  decern  tales^  octo  tales^  and 
tl)e  like,  used  to  be  issued  to  the  sherifif  at 
Common  Law,  and  must  be  still  so  done  at 
a  trial  at  bar,  if  the  jurors  make  default. 
But  at  the  assizes  or  nisi  priuf,  by  virtue 
of  the  stat.  35  Hen.  8,  o.  6,  and  other  sub- 
sequent statutes,  the  judge  is  empowered  at 
the  prayer  of  either  party  to  award  a  tales 
de  circumstantibus,  i.e.,  of  the  bystanders  or 
of  persons  present  in  the  Ck)urt,  to  be  joined 
to  the  other  jurors  to  try  the  cause,  who, 
however,  are  liable  to  the  same  challenges 
as  the  principal  jurors.  This  is  usually 
done  toties  quoties  till  the  legal  number  of 
twelve  is  completed.    1  Inst.  155. 

TAUTEB  PBOGESSUM  EBT.  When 
pleading  the  judgment  of  an  inferior  Court 
the  proceedings  preliminary  to  such  judg- 
ment, and  on  wliich  the  same  was  founded, 
must,  to  some  extent,  appear  in  the  plead- 
ing; but  the  rule  is  that  they  may  be 
alleged  with  a  taliter  processum  est,  i.e., 
with  a  general  assertion  that  *'  such  pro- 
ceedings were  had,"  instead  of  a  detailed  i^- 
count  of  the  proceedings  themselves ;  thus, 
"  that  A.  B.  at  a  certain  Court,  &c.,  held 
ut,  &c.,  levied  his  plaint  against  C.  D.  in  a 
certain  plea  of,  Ac,  for  a  cause  of  action 
arising  within  the  jurisdiction,  and  there- 
upon such  proceedings  were  had  that  after- 
wards, ^c,  it  was  considired  by  the  suid 
Court  that  A.  B.  should  recover  against  the 
said  C.  D."  (1  Wms.  Saund.  112,  113; 
Steph.  PI.  369,  5th  ed.)  A  like  concise 
mode  of  stating  former  proceedings  in  a 
suit  is  adopted  at  the  present  day  in  Chan- 
cery proceedings  upon  Petitions  and  in 
Bills  of  Revivor  and  Supplement  See 
Pemberton  on  that  subject. 

TALLAGE.  This  word  is  said  to  be 
used  metaphorically  for  a  share  of  a  man's 
substance,  paid  by  way  of  tribute,  toll,  or 
tax  ;  being  derived  from  the  French  taiUer, 
which  signifies  a  piece  cut  out  of  the 
whole,    dowel. 

See  title  Taxation. 


TAXATIOK.      In  early  Anglo-Norman 
times,  taxation  was  twofold  : — 
(1.)  Taxes  upon  land,  and  being  either 
(a.)  On  military  tenants ;  or 
(&.)  On  socage  tenants,  thereof;  and 
(2.)  Taxes    upon   persons    other   than 
landowners,  oeing  the  taxes  com- 
monly called  tallages. 
The  taxes  of  the  first  class  were  nothing 
more  than  the  incidents  of  tenure,  viz., 
aids,   reliefs,    wardships,   marriages,  es- 
cheats, and  tiie  like,  the  amounts  of  which 
were  regulated  by  Magna  Charta,  1215. 
The  taxes  of  the  second  class  were  granted 
by  the  Commons  in  Parliament ;  and  it  la 
regarding  these  latter  taxes  that  most  of  the 
statutes  protecting  the  subjects'  property 
against  illegal  taxation  have  been  made, 
chief  amongst  whidi  is  the  Statuium  de 
TaUaaio  non  Concedendo     (25  Edw.   1). 
But  the  king  also  derived  a  large  revenue 
from  his  hereditary  domains. 

In  later  times  fresh  sources  of  revenue 
were  opened  up,  namely : — 
(1.)  The  eustuma  antiqua  rive  magna, 
being  customs  granted  for    the 
first  time  in  25  Edw.  1,  and  fall- 
ing  upon    wool,   woolfels,    and 
leather,  exported  and  imported ; 
(2.)  The  eustuma  nova  sive  parva^  being 
customs  granted  for  the  first  time 
in  31  Edw.  1,  and  falling  upon 
merchant    strangers    exclusively, 
and  being  in  addition  to  their  as- 
sessment under  the  eustuma  an-- 
tinua  sive  magrui ; 
(3.)  Butlerage,  being  a  charge  of  2s.  on 
every  tun  of  wine  imported  by 
merchant  strangers ;  and 
(4.)  Prisage,  being  a  charge  of  20t.  for 
one  ton  before  and  another  behind 
the  mast,  and  falling  upon  Eng- 
lish merchants  having  20  tons  of 
wine  or  more  on  board. 
Two  other  modes  of  raising  a  revenue 
were  given  to  the  sovereign  by   special 
Acts  of  Parliament,  passed  usually  at  the 
cemmencemeut  of  each  reign,  viz. : — 
(1.)  Tonnage  and  Poun&ge,  the  former 
on  wine  and  the  latter  on  dry 
goods;  and 
(2.)  Aids,  being  chieflv  tenths  and  fif- 
teenths of  moveaole  goods. 
The  king  also,  in  virtue  of  his  preroga- 
tive, or  of  an  assumed  prerogative,  exeroized 
other  modes  of  raising  a  revenue,  viz. : — 
(1.)  Purveyance; 
(2.)  Benevolences; 
(3.)  Forced  loans ;  and 
(4.)  Fines,  forfeitures,  and  penalties. 
In  12  Car.  2,  when  the  feudal  tenorez 
were  commuteti  into  socage  tenures,   ihe 
revenue  from  the  feudal  dues  waa  taken 
away,  and  in  lieu  thereof  the  excise  duties 
were  given  to  the  king ;  but  aflerwarda. 
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in  1G92^  an  equivalent  for  tho  feudal  dues 
was  re-impo8od  on  land  in  the  shape  of 
the  land-tax,  which  in  88  Qco.  3,  was 
fixed  at  i«.  in  the  poand,  and  made  per- 
petual. 

TAXnrO  COSTS.  There  are  certain 
ofTicors  in  the  Courts  of  Common  Law  who 
are  appointed  to  examine  the  items  in 
attorneys'  bills,  and  to  make  such  deduc- 
tions as  they  think  proper  to  be  made ;  this 
process  of  examining  the  bills,  and  making 
thoproperded  actions,  is  technically  termed 
taxmg  costs.  The  ofBcers  who  perform 
this  duty  are  the  masters  of  the  respective 
(>>urt8 :  and  when  a  master  has  so  exam- 
ined a  bill  (or  taxed  the  costs,  as  it  is 
ti'rme<l),  and  has  deducted  the  items  which 
ho  has  thought  proper  to  disallow  from  the 
gross  amount,  he  marks  down  the  remain- 
ing sum  which  is  to  be  allowed,  aud  this 
remaining  sum  is  thence  called  the  mas- 
ter's aUoeatur,  In  the  Courts  of  Chancery 
there  are  similar  officers  called  Taxing 
MasterSy  whose  duties  are  the  same  in 
respect  of  Chancery  proceedings,  and  the 
result  of  their  taxation  is  embodied  in  their 
certificate. 

The  taxation  of  costs  may  be  made  on 
either  of  two  scales,  that  is  to  say,  either 
(1.)  As  between  solicitor  and  client,  which 
id  the  more  liberal ;  or  (2.)  As  between 
party  and  party,  which  is  the  less  liberal 
scale. 

At  any  time  before  the  taxing  master's 
certificate  is  signed,  any  pnrty  dissatisfled 
therewith  may  appiv  to  the  master  for  a 
warrant  to  review  the  taxation ;  and  may 
also  apply  by  summons  at  Chambers  for 
an  oruor  to  review  tho  taxation,  such  re- 
view extending  only  to  matters  objected 
to  before  the  master. 

TXLSOEAFHS.  Under  the  stat.  31  & 
32  Vict.  c.  110,  and  the  Amendment  Act, 
32  &  33  Vict.  0.  73,  the  Government,  in  its 
Postmaster-General,  was  authorized  to 
acxjuire,  work,  and  maintain  electric  tele- 
graphs, for  the  use  of  the  public,  having 
previously  only  bad  the  use  thereof  in 
common  with  the  public.  The  telegraph 
company  (and  now,  temble,  the  Govern- 
ment) IS  not  answerable  for  the  oonse- 
quenoes  of  a  mistake  in  transmitting  the 
message  on  the  wires  (^McAndreto  v.  Elee- 
trie  Telegraph  (Jompany,  17  C.  B.  3). 
Telegraph  messages  are  not  privileged 
from  production  for  purposefl  of  evidence 
in  Courts  of  Justice.  In  re  WaddeU,  8  Jur. 
(N.8.)  181. 

TEIXXR8.  Four  officers  in  the  Ex- 
rhe(}ner  so  called,  whoso  duty  it  was  to 
receive  all  moneys  due  to  the  king,  and  to 
«{ive  the  clerk  of  the  pells  a  bill  to  charge 


TBLLSBS — continued, 
him  therewith.  They  also  paid  all  per- 
sons any  ii)onev  payable  by  ^e  king,  by 
warrant  from  the  auditor  of  the  receipt, 
and  made  weekly  and  yearly  books  of 
their  receipts  and  payments,  which  they 
delivered  to  the  Lord  Treasurer.  Cowel. 
See  also  next  title. 

TXLLHBS  nr  gARTiTAirRHT.  In  the 
language  of  Parliament,  the  "  tellers  "  are 
the  members  of  the  House  selected  to 
count  tho  members  when  a  division  takes 
place.  In  the  House  of  Lords  a  division 
is  effected  by  the  *^ non-contents"  remain- 
ing within  the  bar,  and  the  ^* contents'* 
going  below  it ;  a  teller  being  appointed 
for  each  party.  In  the  Commons  the 
*^  ayes  "  go  into  the  lobby  at  one  end  of 
the  House,  and  the  **■  noes  "  into  a  lobl^ 
at  the  other  end,  the  House  itself  being 
perfectly  empty.  The  SpeidEer  then  ap- 
points two  tellers  for  each  party,  and  of 
each  two  there  is  one  for  the  ayes  and  one 
for  the  noes  put  together,  in  order  that 
they  may  act  as  a  check  upon  each  other. 
On  the  return  of  the  members  into  the 
House  their  names  are  ascertained  by  the 
clerks,  who,  having  in  their  hands  alpha- 
betical lists  printed  on  large  pieces  of  card- 
board, put  a  mark  against  the  name  of 
each  as  he  passes.  In  this  manner,  a 
division  of  a  full  House  will  be  effected  in 
little  more  than  a  quarter  of  an  hour. 
May's  Treatise  on  Parliament. 

TEMP0BALITZE8   OF    BISHOPS:    See 

title  SPIBITUAUTIES  OF  A  BiSHOP. 

TEKAHT  (tenens,  from  tenere,  to  hold). 
This  word  conveys  a  much  more  compre- 
hensive idea  in  the  language  of-  the  law 
than  it  does  in  its  popular  sense.  In 
popular  language,  it  is  used  more  parti- 
cularly as  oppo^  toihe  word  **■  landlord  ;'* 
and  always  bcems  to  imply  that  the  land 
or  property  is  not  the  tenant's  own,  but 
belongs  to  some  other  person,  of  whom  he 
immediately  holds  it.  But  in  the  lan- 
guage of  the  law,  every  pos^eseor  of 
landed  property  is  called  a  tenant,  with 
reference  to  such  property;  and  this, 
whether  snch  landed  property  is  absolutely 
his  own,  or  whether  he  merely  holds  it 
under  a  lease  for  a  certain  number  of 
years.  The  reason  of  it  is,  that  almost 
all  the  real  property  of  this  kingdom  is, 
by  the  policy  of  our  law?,  supposed  to  bo 
granted  by,  dependent  upon,  and  holden 
of,  some  superior  lord,  in  consideration  of 
some  service  to  be  rendered  to  the  lord  by 
the  tenant  or  nossessor  of  this  property. 
Tenants  are  aistinguished,  according  to 
the  nature  of  the  estate  which  they  hold, 
by  appropriate  and  corroiponding  terms. 
Thus,  a  |X)r8on  who  hulds  an   e-state  in 
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T-sftTits  in 
«rjr.'.rr»  n  ftr%  jr-:r.rrftllT  ■i-ei«-d  to  be  r>'h 
ft«  i«  ^1  br  ait-kerftl  ft:>i  d  »:i:jet  t.t.*a,  l<at 

).  A  ry«n  A^^.'ftitT.  ftL«l  ihrieroce  tL<ej  ftil 

/ft^t  aldo  title  EdTATS. 

TXVAST  BT  THX  CDITBT :  See  title 
CcKTZ«T  OP  Esolasd;  ftl^  title  Eatatb. 

TXVin  10  THX  nJBCIFS:  See  title 
nVAVr  AX  fOflKlAMCX :  See  title 

Hf  rPEBA3rCB» 

TXVAST  nr  TAIL:  See  title  Tail. 

nnar  »TAa  AiTZE  poHBiLiTT 

Of  ISSUX  XZrniCT.      The  iDeaDing  of 
thU  title  may  be  thoe  eiplained.    8ap- 

Kming  hrnde  to  be  given  to  a  man  and  the 
'An  of  Ijia  body  on  Mary  his  present  wife 
to  be  begotten ;  gnch  a  man,  with  reference 
to  the  landii  which  he  holdB  in  such  a  re- 
ftricted  form  is  called  a  tenant  in  tail. 
Now,  if  hi«  wife  Mary  shonid  happen  to 
die  without  leaving  iitsue,  or  having  left 
iMNue,  mirh  Imoo  slioulil  die  also,  he  would 
t)if;n  1x3  called  a  tenant  in  tail  after  possi- 
bility of  iiMue  extinct;  that  is,  the  poeai- 
bility  of  hi4  having  iiiflue  which  could 
liihorit  the  lands,  would,  on  account  of  the 
doiitli  of  his  wife,  be  extinct,  or  extin- 

(piinhod ;  or,  in  other  words,  such  a  possi- 
)ility  could  no  longer  exi«t,  because  Mary 
his  wife,  who  was  the  only  source  from 
which  ho  could  derive  itwue  capable  of 
inheriting  according  to  the  terms  of  the 
gift,  was  dotid,  and  therefore  he  would 
now  1)0  a  tenant  in  tail  uftor  the  possibility 
of  his  having  issue  (that  is,  by  his  wife 
Mary)  had  booomo  oxtlnot.  8uch  a  tenant 
oanuot  bar  the  estate  tail ;  but  in  oonsitler- 
ntiou  of  thf*  oiuiuoticy  of  his  eiitato,  which 
Is  ^ruitiT  thiiii  that  of  un  estate  for  life, 


:c 

djcd.  xzji  Wife  as 
n  tad   of  tbe  LMfaand's  lands 
ftEt^vaee  of  tba  haafaai^rs 
p^^Ki*iome  tmri).    OriginaJlj 
iZii  ebCOe  tail  like  any  other 
taJ :  bat  tLe  httiliaftrs  intentkjo 
been  Berel  j  to  cfOTide  fcr  lier 
w-^^:'VtkXKC  aad  not  to  enable 
hiscLLdren  of  their  inkenianoe. 


ooe- 
eo«kl  bir 


tstt 


32  Hen.  8,  e.  36L 
Ml 


WHX:  See  tide  Wiu, 


«  4  ii)  1 


In  elder  to  a  valid  leader 

tl^e  Dk-ioey  tendered  must  be  actoaOy  pit>- 
d:>oed,  mdeaa  tbe  creditar  dispenaeH  with 
tlie  productioii  of  it  at  tbe  time  CThemat 
T.  f  raas,  10  £a«t,  101)l  The  tokder  mvA 
also  be  ancofiditiopal ;  and  for  tbia  par- 
po«e,  in  ease  a  reeeipt  ia  wasted,  the 
debtor  should  bring  a  stamped  leoetpt 
with  him,  and  require  tbe  creditar  to  sga 
it,  and  to  pay  the  amount  of  tbe  atamp. 
Laimg  t.  JTsiufsr,  1  C.  &  P.  257. 
See  also  next  title. 


TKBiiKi^  PISA.  OF.  Signifies  a  plea 
by  whieh  tbe  defendant  allegee  that  ha 
hlis  been  always  ready  to  pay  tbe  debt 
demanded,  and  6e^ore  ike  eommemoemtemt  ej 
the  action  tendered  it  to  tbe  plaintiff,  and 
now  brings  it  into  Court  ready  to  be 
paid  to  him,  &c.  (Steph.  PI.  247;  BoH 
&  L.  Preo.  in  PI.  693.)  The  plea  of 
tender  most  be  aocompaided  by  an  actoal 
payment  of  the  amount  into  Oonrt,  socb 
payment  being  in  &ct  stated  in  tbe  plea. 
The  plea  amounts  to  an  a<lmiasion  of  tbe 
cause  of  action. 

TEITDEBIHO  IBSUX.  If  in  tbe  plead- 
ings in  an  action  the  defendant  traverses 
or  denies  some  allegation  of  fact  put  for- 
ward by  the  plaintiff  in  his  declaration  or 
other  pleading,  it  is  evident  that  a  ques- 
tion is  at  once  raisied  between  the  parties 
as  to  the  existence  or  non-existence,  truth 
or  falsehood,  of  the  fact  to  which  the  tra- 
verse or  denying  is  directed.  A  question 
beinp;  thus  raisM,  or,  in  other  words,  the 
parties  haviiig  arrived  at  a  specifio  point, 
or  matter  affirmed  on  the  one  side  and 
denied  on  the  other,  the  defendant  (aa  the 
party  travercdng)  b  obliged  to  offer  tq  refer 
this  question  to  the  proper  mode  of  trial, 
which  he  does  by  aunexiiig  to  tbe  traverse 
an  appropriate  formula  indicative  of  such 
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TEHDSBIVG I88T7S — coniinned, 

offer,  and  in  ao  doing  he  is  said  to  "  tender 
issue.**  Where  the  question  for  trial  is 
one  of  fact,  the  formnla  is  simply  as  fol- 
lows: ''and  of  this  the  defendant  pnta 
himself  upon  the  oountiy,*'  fto.,  meaning 
that,  with  regard  to  the  question  in  issue, 
he  throws  Mmself  upon  a  jury  of  his 
country.  It  must  be  obseryed,  howeyer, 
that  other  issues  besides  those  of  fact  are 
frequently  tendered.  Steph.  PI.  59,  60, 
5th  ed. 

See  also  title  Issuv. 


This  word  has  a  ypry 
Gomprehensiye  signification  iu  law,  in- 
cluding within  its  compass  eyery  species 
of  real  property  which  may  be  held,  or  in 
respect  of  which  a  person  may  be  a  tenant. 
The  word  is  used  in  the  following  manner 
by  Blackstone.  '*  Almost  all  the  real  pro- 
perty of  this  kingdom  is  by  the  policy  of 
our  laws  supposed  to  be  granted  by,  de- 
pendent upon,  and  hoUden  of,  some  superior 
lord,  by  and  in  consideration  of  certain 
seryices  to  be  rendered  to  the  lord  by  the 
tenant  or  possessor  of  his  property.  The 
thing  liolaen  is,  therefore,  styled  a  tene- 
ment, the  possessor  thereof  a  tenant,  and  the 
manner  of  his  possession  a  tenure."  As 
thus  used,  the  word  '*  ieneftneni  **  extendeth 
to  land  and  messuages  of  all  three  yarieties, 
whether  freehold,  copyliold,  or  leasehold. 
It  is  the  moat  general  word  for  all  real 
property  subjects.  Sometimes,  and  not 
uncommonly  in  popular  usage,  it  denotes 
simply  a  house,  0.y.,  in  the  phrase  **all 
that  messuage  or  tenement.'* 
See  also  title  Tenure. 

TSNEHBUM.  That  formal  part  of  a 
deed  which  is  characterised  by  the  words 
"  to  hold."  It  was  formerly  used  to  ex- 
press the  tenure  by  which  the  estate 
granted  was  to  be  held;  but  since  all 
freehold  tenures  haye  been  conyerted  into 
socage,  the  tenendum  is  of  no  further  use, 
and  is  therefore  joined  in  the  habendum, 
4  Cruise,  26. 

TENTEBDEirB  ACT  rLOSD).  The  9 
Geo.  i,  o.  14,  is  so  called,  which  is  de- 
clared to  be  **An  Act  for  rendering  a 
written  memorandum  necessary  to  the 
yalidiW  of  certain  promises  and  engage- 
ments." 

These  are  four  in  number,  that  is  to 
eay: — 
(1.)  A  promise  to  bar  the  Statute  of 

Limitations  (s.  1) ; 
(2.)  A  promise  by  an  adult  to  pay  a 
debt  contracted  by  him  during 
infancy  (s.  5) ;  * 


■*  By  Infants*  Relief  Act,  18T4  (3T  k  38  Vkt  c  63), 
thto  section  of  Lord  Tenterden's  Act  aecms  to  l^e  in 
effect  repealid. 


TEJITEJiDEK*B  ACT  (LOBD)-eon<<i 

(3.)  Bepresentations  of  ability  in  trade, 
upon  the  strength  of  which  credit 
is  intended  to  be  giyen  (s.  6) ;  and 

(4.)  Contracts  for  the  sale  of  goods 
amounting  in  price  to  £10  or 
upwards,  notwithstanding  sudi 
goods  haye  yet  to  be  made  or 
finished  (s.  7). 

TENTHS.  Tenths  and  fifteenths  were 
temporary  aids  issuing  out  of  personal  pro- 
perty, and  granted  to  the  King  by  Parlia^ 
ment.  They  were  formerly  the  real  or 
actual  tenth  or  fifteenth  part  of  all  the 
moveables  belonging  to  the  subject ;  where 
such  moveflble  or  personal  estates  were  a 
yery  different  and  much  less  considerable 
thing  tlian  they  are  at  present  (tee  further, 
title  Taxation).  Ecclesiastical  tenths 
were  of  a  somewhat  different  nature,  being 
the  tenth  part  of  the  annual  profit  of  each 
liying,  which,  with  the  first  fruits  (or  the 
first  year's  profit  of  the  liying),  was  claimed 
by  the  Holy  See  from  the  clergy  of  the 
Lnglish  Church,  under  the  supposed  autho- 
rity of  a  precept  of  the  Levitical  law.  At 
the  time  of  the  Reformation  the  clergy 
continued  to  pay  the  same  tax,  but  then 
paid  it  to  the  King,  who  had  become  head 
of  the  church  ;  but  upon  the  accession  of 
Queen  Anne,  that  queen  abandoned  this 
source  of  revenue,  and  allotted  it  to  trustees 
for  the  purpose  of  augmenting  poor  livings. 
See  titles  Fibst  Fbuits;  Queen 
Aknk's  Bounty. 

TSHinUS.  Tenure  signifies  the  system 
of  holding  lands  or  tenements  in  subordi- 
nation to  some  superior,  and  which  in  the 
feudal  ages  was  the  leading  characteristic 
of  real  property.  The  king,  who  was  at 
once  the  source  of  property  and  the  foun- 
tain of  justice  and  honour,  had  bestowed 
large  territories  on  the  great  barons  who 
immediately  surr6unded  the  throne,  and 
tiiese  again  had  distributed  his  bounty 
through  the  channels  of  their  numerous 
dependants.  In  legal  contemplation,  at 
least,  all  the  landowners  of  the  kingdom 
thus  derived  their  estates.  On  this  hypo- 
thesis, so  consonant  to  the  genius  and 
history  of  feuds,  the  system  of  tenure  was 
built;  a  system  which  linked  every  feu- 
datory, by  a  chain  more  or  less  extended, 
to  the  Crown,  and  rendered  his  fief 
eventually  liable  to  resumption  by  the 
sovereign  power  irom  which  it  hud,  or 
was  assumed  to  have,  originally  emanated. 
The  nature  of  the  tenure,  or,  in  other 
words,  the  manner  in  which  lands  were 
held,  was  characterised  by  appropriate 
terms;  thus,  lands  held  by  the  honourable 
tenure  of  military  service,  that  is,  in  con- 
sideration of  attending  or  assisting  thr 
lord  in  the  wars.  &Cm  were  distinguishr 
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TEHUXB — continued. 
by  the  corresponding  term  of  tenure  by 
knight  service,  &c.  Out  of  this  syetim 
aroae  the  relation  of  lord  and  vassal,  cor- 
re8{H)nding  to  a  certain  extent  with  the 
landlord  and  tenant  of  the  prest-nt  age. 
To  this  system  we  may  also  refer  tne 
origin  of  tlie  present  legal  assumption, 
that  every  possessor  of  real  property  is  a 
tenant  in  re8|)ect  of  that  property ;  that 
he  is  still  considered  as  holding  it  of 
some  superior  lord,  and  therefore  is  a 
tenant  in  reference  to  such  lord.  To  this 
Bvstem  may  nlso  be  referred  the  origin  of 
the  present  freehold  and  oopvhold  tenures, 
into  the  one  or  the  other  of  which  nearly 
all  the  various  tenures  which  exiBted 
during  the  period  of  feudal  rigotur  have 
merg^.  Such  is  a  general  idea  of  the 
nature  of  tenure ;  the  differeiit  kinds  of 
tenure  will  be  found  under  their  respective 
titles ;  and  see  eAuo  titles,  Estates,  Feudal 
Tenuueh,  and  next  following  title. 

TEHITBZ  07  LAHB,  EI8T0BT  07.      It 

is  a  disputed  question  whether  tenure 
existed  in  Anglo-Saxon  times.  It  is  the 
opinion  of  Si)elman,  Madox,  Wright,  Black- 
atone,  and  Williams,  that  no  tenure  exist- 
ed till  10G6.  On  the  other  hand,  Halkm 
mentions  that  writers  of  equul  authority 
(whose  names,  however,  he  significantly 
does  not  give)  have  held  a  different  theory ; 
and  he  himself  is  of  opinion,  that  if  actual 
tenure  did  not  exist,  at  leai>t  something 
very  closely  analogous  to  it  did  exist  in 
Anglo-Saxon  times. 

It  is  true  that  in  Anglo-Saxon  times  all 
lands  were  subject  to  services  or  burdens ; 
namely, — 

(1.)  Military  servioos  in  defensive  war; 

(2)  The  repair  of  roads  lund  bridges; 
and 

(3.)  The  maintenance  of  royal  fortresses ; 
these  being  the  threo  burdens  comprised 
in  the  trinoda  necessitas.  But  it  appears 
that  for  the  neglect  to  render  tliese  ser- 
vices the  Anglo-Saxon  owner  did  not  for- 
feit his  lands,  but  at  the  most  was  liable 
in  damages  only;  whereas  in  Anglo- 
Norman  timed  tiie  holder  in  case  he 
neglected  the  services  that  were  due  and 
owing  from  him  forfeited  the  lands,  and 
was  not  liable  in  damages  merely,  these 
services  being  the  condition  of  his  con- 
tinuing to  hold  the  lands.  In  brief,  the 
Anglo-Norman  services  were  annexed  to 
the  tenure  of  the  lands,  whereas  the 
Anglo-Saxon  services  were  annexed  to  the 
lands  themselves;  and  therein  precisely 
consists  the  distinction  between  feudal 
estates  and  allodial  ownerships. 

It  is  true  that  the  lands  of  EJngland, 
being  subject  in  Anglo-Saxon  times  to  the 
Fervices  of  the  irinodii  nra'witast  were 
fitted  to  receive  readily  and  naturally  the 
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— continued, 
peculiar  impress  of  feudalism ;  the  diffi  r- 
enoe  between  annexing  the  services  to  the 
tenure  and  annexing  them  to  the  land^ 
was  very  slight.  That,  however,  is  cc* 
reason  for  confounding  two  distinct  thin.i^ 
or  for  saying  that  things  whicsh  were 
analogous  merely  are  identical ;  and  the 
English  lawyer  knows,  therefotre,  ol  no 
tenure  prior  to  1066. 

TSRM.  The  word  '^  term  "  is  oommoolj 
used  in  two  senses;  (1.)  Aa  signifjin' 
tiioee  fonr  periods  of  the  year  during 
which  the  Oourts  at  Westminster  sit  to 
hear  and  determine  points  of  law.  and 
trunsaot  other  legal  busineas  of  import- 
ance, and  which  are  called  xe^pectiveJy 
Hilary,  Easter,  Trinity,  and  MichaebHu 
Terms.  It  was  proposed  by  the  Jodieatnre 
Act,  1873,  to  aoolish  the  distinction  of 
terms  from  sittings  after  term;  bat  the 
proposed  abolition  is  rather  nominal  than 
real,  like  most  of  the  other  pit^wsed 
changes  of  that  Act;  and  the  Act  iWiif 
has  been  postponed  in  its  operation. 
(2.)  As  signifying  the  bounds,  limitaUfOi, 
or  extent  of  time,  for  which  an  estite 
is  granted ;  as  when  a  man  holds  an  estate 
for  any  limited  or  specific  number  of  years. 
which  is  called  his  term,  and  he  himself  is 
culled,  with  reference  to  the  term  he  so 
holds,  the  termor,  or  tenant  of  the  tens. 
A  term  of  years,  considered  as  on  estsUc 
or  Interest  in  lands,  is  but  a  particle,  or 
portion,  of  some  larger  or  greater  estate  or 
interest  in  the  same  lands,  and  hence  i& 
with  reference  to  such  larger  estate,  termed 
a  particular  estate.  The  largest  estate  or 
interest  which  a  person  can  have  is  ob- 
viously the  entire  ownership  or  inherifeanoe, 
which  may  be  termed  the  root  or  stock 
from  which  all  particular  estates  or  Umited 
interests  in  the  same  lands  are  derived. 
A  terra  of  years  is  said  to  be  cither  out- 
standing, t.0.,  in  gross,  or  attendant  npoo 
the  inheritance.  It  is  outstanding  or  in 
gross  when  it  is  unattached  or  disconnected 
with  the  estate  or  inheritance,  as  where 
it  ts  in  the  hands  of  some  third  party 
having  no  interest  in  the  inheritanoe ;  ii 
is  attendant  when  vested  in  some  trustee 
in  trust  for  the  owner  of  the  inheritance. 
Thus,  supposing  A.  to  be  the  owner  oi  the 
inheritance,  and  to  have  occasion  for  a  loan 
of  £1000,  which  B.  is  willing  to  advance. 
A.  may  lea^  the  land  to  B.  for  a  term  of  l(M 
years,  not  reserving  any  rent,  or  reserving 
only  a  nominal  rent,  the  lease  containin;? 
a  clause  that  if  A.  repays  the  sum  of 
£1000  with  interest  to  B.  on  a  given  day, 
the  term  shall  cease ;  the  payment  is  ni4, 
in  fuct,  matlc  on  the  day,  so  that  the  clau»:i 
of  cesHor  becomes  wholly  nugatory ;  but  cm 
a  subsequent  day  A.  pays  B.  the  principal 
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and  iQterest.  What  is  now  to  become  of 
the  term  ?  The  purpose  for  whicli  it  was 
granted  has  been  satisfied,  but  still  the 
term  continues  to  exist,  and  resides  in  B., 
who  by  yirtue  thereof  is  entitled  in  a 
Court  of  Law  to  recover  the  possession  of 
the  land  for  the  remaining  portion  of  the 
term.  In  point  of  conscience,  it  is  true 
that  B.  ought  to  restore,  and  in  a  Court  of 
Equity  he  would  be  compelled  to  restore, 
the  land  to  A.  The  only  mode,  therefcHre, 
of  withdrawing  from  B.  the  legal  owner- 
ship in  the  land,  which  he  has  now,  in 
an  equitable  point  of  view,  no  longer  any 
right  to  enjoy,  is  either  to  induce  B.  to 
surrender  the  tenn  to  A.,  by  which,  by 
the  operation  of  a  legal  doctrine  tenned 
"  merger  "  (see  that  tiUe).  the  term  would 
be  absorbed  in  the  inheritance,  and  would 
cease  to  have  any  continued  existence ;  or 
to  procure  him  to  make  a  transfer  or  assign- 
ment of  his  interest  in  the  term  to  some 
third  party  as  a  trustee  for  A.,  to  the  intent 
that  such  third  party  shall  hold  tlie  term 
solely  for  the  benefit  of  A.'s  inheritance. 
This  latter  course  is  that  which  for  many 
reasons  is  frequently  had  recourse  to  in 
preference  to  the  former,  and  when  a  term 
has  been  thus  transferred  or  assigned,  it  is 
technically  said  to  ^'attend  upon  the  inherit- 
ance/*  because  whosoever  becomes  entitled 
to  the  inheritance  would  be  equitably 
entitled  to  such  term  as  belonging  to  it, 
and  the  term  itself  is  tlience  called  an 
•'  attendant  term." 

Such  attendant  terms  were  frequently 
of  great  use  in  protectiug  the  estate  of 
a  purchaser  against  prior  unhiovm  incum- 
brances ;  but  being  also  liable  to  abuse, 
it  has  been  provided  by  the  Satisfied 
Terms  Act  (8  &  9  Vict  c.  112),  that  terms 
already  attendant  on  the  31st  of  December, 
1845,  and  also  terms  becoming  attendant 
Bubseqiieutly  to  that  date,  shall  absolutely 
cease;  bnt  as  to  the  former,  where  they 
are  attendant  by  express  declaration  only, 
they  are  to  continne  (although  non-exist- 
ing) to  afford  the  old  protection. 

TERX  TSS.  A  small  fee  or  allow- 
ance which  an  attorney  in  a  cause  is 
entitled  to  for  every  ttrm  in  which  any 
step  is  taken  in  the  cause,  from  the  time 
of  the  delivery  of  the  declaration  until 
final  judgment.  The  term  for  this  purpose 
is  considered  as  including  the  following 
vacation,  so  that  if  any  step  in  the  cause 
is  taken  between  one  term -and  another, 
as,  for  instance,  between  Michaelmas  and 
Hilary  Terms,  t.«.,  in  Micliaelmas  vacation, 
the  attorney  will  be  entitled  to  his  fee  for 
Michaelmas  Term  the  same  »s  if  the  step 
had  been  actually  taken  in  the  term  itself. 
The  amount  of  the  foe  varies  from  13«. 
to20<. 


TKBlmmJt  QT7I  PKETSSHT,  WBIT 
or  ENTBT  AD.  A  writ  which  lay  for 
the  reversioner,  when  the  possession  was 
withheld  b^  the  lessee,  or  a  stranger,  after 
the  determination  of  a  lease  for  years. 

TSBBE-TEKAHT.  He  who  is  literally 
in  the  occupation  or  possession  of  the  land, 
as  distinguished  from  the  mere  owner  of 
the  same.  The  phrase  also  denotes  some- 
times tlie  owner  of  the  legal  estate,  e,g,, 
the  trustee's  estate;  and  in  that  sense, 
although  the  cestui  que  trust  should  die 
without  heirs,  the  lands  will  not  escheat 
to  the  lord  for  want  of  a  tenant  (^yer 
defectum  sanguinis),  for  the  trustee  is  the 
terre-tenant.  Burgess  v.  Wheatey  1  Eden, 
177. 

TEBT  AHD  OOBPOSATIOK  ACTS. 
Were  Acts  passed  for  the  better  securing 
the  Established  Church  againbt  pcri£ 
from  Nonconformists  of  all  denominations, 
infideh,  Turks,  Jews,  heretics,  Papists, 
and  sectaries.  By  the  latter  Act  no  per- 
son could  be  legally  elected  to  any  office 
relating  to  the  goverimient  of  any  oit^  or 
corporation  unless  within  the  previous 
twelvemonth  he  had  received  the  Sacrament 
of  the  Lord's  Supper  according  to  the  rites 
of  the  Church  of  England  ;  ana  he  was  also 
enjoined  to  take  the  oaths  of  allegiance 
and  supremacy  at  the  same  time  that  he 
took  the  oath  of  office.  The  former  Act. 
or  Test  Act,  directed  all  officers,  civil  and 
military,  to  take  the  oaths,  and  make  tho 
declaration  against  transubstuntiation  in 
any  of  the  King's  Courts  at  Westminster, 
or  at  the  quarter  sessions,  within  six 
calendar  months  after  their  appointment, 
and  also  within  the  same  time  to  receive 
the  Sacrament  of  the  Lord's  Supper,  ac- 
cording to  the  usage  of  the  Church  of 
England,  in  some  public  church  imme- 
diately after  Divine  Service  and  sermon, 
and  to  deliver  into  the  Court  a  certificate 
thereof,  signed  by  the  minister  and  church- 
warden* and  also  to  prove  the  same  by  two 
credible  witnesses,  under  a  forfeiture  of 
£500,  and  disability  to  hold  the  office. 
See  also  title  Statutes,  sub-title  Eo- 

CLKSIASTIOAL. 

TE8TAMEHT :  See  title  Will. 

TESTAMEHTABT  CAUSES.  Are  caused 
that  were  cognizable  formerly  in  tho  Eccle- 
siastical Courts,  and  which  are  now  cogni- 
zable in  the  Court  of  Probate,  concerning 
last  wills  and  teataments. 

TSSTAlGEirTABT  OTTARDIAK.  A 
person  appointed  by  a  father  in  his  last 
will  and  testament  to  be  the  guardian  of  his 
child  until  he  or  she  attains  the  age  of 
twenty-one  years.  The  power  of  appoint- 
ing such  a  guardian  was  first  conferred  on 
tho  father  by  stat.  12  Cor.  2,  c.  24. 
See  title  Guabdian. 
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TE8TAT0B.      Tho  person  who  makes  a 
will  or  testament  is  so  called. 
See  aXao  title  Intestatb. 

TESTATTniL      This  is  the  name  given 
to  those  words  in  a  deed,  beginning,  **  Now 
this  Indenture  witnesseth.*' 
See  title  DsBD. 

TESTATUM  WBIT.  Wlien  a  writ  of 
execution  had  been  directed  to  a  sheriff  of 
a  county,  and  that  sheriff  rotumod  that 
there  were  no  goods  of  the  defendant  in 
his  bailiwick,  ti>en  a  second  writ,  reciting 
this  former  writ  and  the  Bhcrift''B  answer 
to  the  same,  might  be  directed  to  tlie  sheriff 
of  some  other  county  wherein  the  defen- 
dant was  supposed  to  hare  goods,  com- 
manding him  to  make  execution  of  the 
same;  and  this  sQcond  writ  was  called  a 
testatum  writ,  from  the  words  in  which 
the  writ  was  concluded,  viz.,  "  Whereupon, 
on  behalf  of  the  &aid  plaintiff,  it  is  testified 
\\\  our  said  Court  that  the  said  defendant 
has  goods,  &c.,  within  your  bailiwick." 
But  now  by  tho  C.  L.  P.  Act,  1^52,  s.  121, 
it  shall  not  be  necessary  to  issue  any  writ 
directed  to  tho  sheriff  of  the  county  iu 
which  tho  venue  is  laid,  but  writs  of  exe- 
cution may  issue  at  onee  into  any  county, 
and  bo  directed  to  and  exocuteil  by  tho 
slieriff  of  any  county,  whetlier  a  county 
palatine  or  not,  without  reference  to  the 
county  in  which  the  venue  is  laid,  and  with- 
out any  suggestion  of  the  issuing  of  a 
prior  writ  into  such  county.  So  that  the 
testatum  clause  in  the  second  writ  (being 
now  the  only  writ),  is  omitted,  and  the 
testatum  writ  may  be  regarded  as  being 
in  that  indirect  manner  abolished. 

TESTE.  The  teste  of  a  writ  is  that 
clause  at  the  bottom  of  a  writ  beginning 
with  the  Word  "witness."  When,  there- 
fore, a  writ  is  said  to  be  tested  in  the  name 
of  such  or  such  a  judge,  it  means  that  it  is 
witnessed  in  his  name. 

TESTES,  FSOOE  OP  WHX  FES.  When 
tho  validity  of  a  will  is  contested,  the 
executor,  instead  of  proving  it  in  the 
common  form,  i.e.,  upon  his  own  oath 
simply,  before  the  registrar  of  the  Court 
of  Probate,  proves  it  per  testes  (by  wit- 
nesses) and  in  open  Court.  When  a  will 
is  so  proved,  two  witnesses  are  by  the  Civil 
Law  indispensable ;  although  it  does  not 
appear  to  be  necessary  that  they  should 
have  read  the  will,  or  even  heard  it  read, 
provided  they  can  depose  on  oath  that  the 
testator  declared  that  the  writing  prod^iced 
was  his  last  will  and  testament,  or  that  he 
duly  executed  the  same  in  their  presence. 

Two  witnesses  seem  also  to  have  been  at 
one  time  required  by  the  English  Law  in 
such  a  case  (Godol.  66;  Toll.  Ex.  57); 
but  at  the  present  day,  the  mode  of  proof 
is  stated  to  be  as  follows : — 


TESTES,  PROOF  OF  WILL  n^—eosL 

"Where  a  will  requiring  attestatif^ 
Is  subscribed  by  sevoiul  witnesses,  it  ii 
onlv  necessary  at  Law  to  call  okk  of  tbem ; 
and  the  same  rule  prevails  tit  Chanrrrj. 
excepting  in  the  case  of  toiUs,  with  rea^iw; 
to  which  it  has  for  many  years  been  th*' 
invariable  practice  to  require  that  all  ttiz 
wiTNiBSES  who  are  in  England  and  cspaU^ 

'  of  being  called  shall  bo  examined."    Be&t 

'  on  Evidence,  760. 

TESTES,  TSIAL  FEB.  Is  a  trial  hs^i 
before  a  judge  without  the  iuterventioD  of 
a  juTf ;  in  which  the  judge  is  left  to  frrm 
in  his  own  breast  hia  sentence  upon  tk 
credit  of  the  witnesses  examined  ;  but  thif 
mode  of  trial,  although  common  in  the 
Civil  Law,  is  seldom  resorted  to  in  the 
practice  of  the  Common  Law.  3  Ch.  61. 
336,  and  n.  (4). 

TESTDCOHIAL.  A  certificate  under 
the  hands  of  a  justice  of  the  peace  testifv- 
ing  the  place  and  time  when  and  wbert « 
soldier  or  mariner  landed,  and  the  place  i-i 
his  dwelling  and  birth,  whtiher  lie  is  to 
pass  (Cowel ;  3  lust  85).  The  doeunNst 
holds  a  kind  of  doubtful  position  midvay 
between  a  ocrtificate  and  a  permit*  or 


THAR.      Thanes  were  those  impcttiant 

personages  who  attended,  i.e^  nUsustertd. 
upon  the  Anglo-Suxon  kings  in  thtir 
Courts,  and  who  held  their  lands  imioe- 
diaUdy  of  those  kings.  That  porticHi  <*f 
the  king's  land  of  which  a  thane  was  the 
ruler  or  governor,  was  termed  '^  thanuage  uf 
the  king ;"  and  such  lands  as  the  Saxoo 
kings  granted  by  charter  to  their  thanes 
were  denominated  **  thane  lands."    CoweL 

TEEFT  (furtum):  See  title  Labcbiit. 

THEFT-BOTE.  The  offence  of  tbeil- 
bote  arises  by  a  party  who  has  been  robbed 
and  knows  the  felon,  taking  his  gouds 
again,  or  receiving  other  amends  npoa 
agreement  not  to  prosecute. 

See  title  Compounding  Fxlont. 

TIXBEBLODE.  A  service  which  8oro« 
tenants  were  bound  to  perform  to  their 
lords  of  carrying  felled  timber  from  the 
woods  to  tho  lord's  house.    Cbwel. 

TDCBEB-TEEES.  In  a  legal  sense 
timber-trees  include  oak,  ash,  and  tStm, 
In  some  places,  however,  by  looal  custom. 
where  other  trees  are  oonmionly  need  for 
building,  they  are  on  that  aocoont  cm- 
sidered  as  timber-trees.  Honjfwood  v. 
Honywood,  L.  B.  18  Eq.  806. 


The  calendar,  as  amended  Kr 
the  Stat.  24  Geo.  2,  cc.  23  and  30,  is  that 
which  is  now  in  use  in  England.  VFith 
vefereuce  to  days,  there  is  no  gener^  ruk 
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of  law  that  in  computing  time  (he  day  ia 
to  bo  either  inclusive  or  exclusive,  but  the 
reason  of  the  thing,  and  the  acooinpanying 
circumstances,  are  to  decide  (Lester  y. 
Oarlandy  15  Yes.  248);  the  point  is  not 
unfrequcntly  settled  by  statute  in  parti- 
cular cases.  Usually  fractions  of  a  day 
count  as  an  entire  day;  but  when  it  is 
necessary  to  shew  which  of  two  events 
happening  on  the  t^ame  day  first  took 
place,  the  Court  will  consider  siuch  fractions 
{aineh  T.  Smith,  8  D.  P.  C.  337).  With 
reference  to  montksy  the  stat.  13  &  14  Vict, 
c.  21,  enacts,  that  **  month  "  in  all  future 
statutes  shall  menn  calendar  month,  and 
not  lunar  month,  although  the  latter  was 
the  meaning  by  the  Common  Law  (Leoon  y. 
Hooper,  1  £jsp.  246),  unless  where  the  in- 
tention Indicated  a  different  use  of  the 
word  (Lang  ▼.  Galey  1  M.  &  8.  Ill),  or 
custom  oou trolled  the  meaning  'I\imer  v. 
Barlow,  8  F.  &  F.  946. 
See  also  title  Month. 

TIME  OUT  or  MDn).  Any  period 
anterior  to  the  reign  of  Richard  I.  Bract. 
L  2,c.  22;  3  Lev.  ItiO. 

See  also  title  Legal  Mehobt. 

TIPSTAFF.  Tipstaves  are  officers  who 
were  formerly  appointed  by  the  marshal 
of  the  King^  Bench  Prison,  or  by  the 
warden  of  the  Fleet  Prison,  but  who  now, 
under  th^  Act  25  &  26  Vict.  c.  104 
(Queen's  Prison  Discontinuance  Act,  1862), 
are  appointed  by  the  respective  chiefs  of 
tlie  Chancery,  Queen's  Bench,  Common 
Plens,  and  Exchequer  divisions  of  the 
Court.  They  attend  the  King^s  Courts 
with  a  staff  or  rod  tipped  with  silver,  and 
take  into  their  charge  all  prisoners  com- 
mitted by  the  Court.  1  Arch.  Pract.  11 ; 
Cowel. 

TITHES.  A  species  of  incorporeal  lie- 
rcditaments,  defined  to  be  the  tenth  part 
of  the  increase  yearly  arising  and  renew- 
ing (1)  from  uio  profits  of  the  lands, 
(2)  from  the  live-stock  upon  lands,  and 
(8)  from  the  personal  industry  of  the  in- 
habitants. The  first  species  of  tithe  is 
usually  called  predial,  and  consists  of  com, 
grass,  nops,  wood,  and  the  like ;  the  second 
mixed,  as  of  wool,  milk,  pigs,  &c.,  con- 
sisting, it  will  be  observed,  of  natural  pro- 
ducts, but  nurtured  and  preserved  in  part 
by  the  care  of  man ;  the  third  personal,  as 
of  manual  occupations,  trades,  fisheries,  and 
the  like.  The  distinction  between  predial 
and  mixed  tithes  is,  that  prediaL  tithes 
(so  called  from  prxdium,  a  farm),  are  those 
which  arise  immediately  out  of  the  soil, 
cither  with  or  without  the  intervention  of 
human  industry;  and  mixed  are  those 
which  ariae  immediately  through  the  in- 
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crease  or  produce  of  animals  which  receive 
their  nutriment  from  the  earth  and  its 
fruits.  Personal  tithes  are  so  called  be- 
cause they  arise  entirely  from  the  personal 
industry  of  man.  In  addition  to  this  dis- 
tinction, tithes  have  been  divided  into  two 
classes,  viz.,  great  and  small ;  the  former 
comprehending  in  general  the  tithes  of 
com,  peas,  b^ns,  hay.  and  wood:  the 
latter,  all  other  predial,  t(^ether  with  all 
mixed  and  personal  tithes.  Tithes  are 
g^eat  or  small  according  to  the  nature  of 
the  things  which  yield  the  tithe,  without 
reference  to  the  quantity.  Thus  clover 
grass  made  into  hay  is  of  the  nature  of  all 
other  grass  made  into  hay,  and  conse- 
quently is  a  great  tithe :  but  if  left  for 
seed,  its  nature  becomes  altered,  and,  like 
other  seed .  it  becomes  a  small  tithe.  2  Chit. 
BL  24,  and  n.  (6);  Cowel. 

See  also  titles  Appbofbiatb;  Impbo- 

PBIATE. 


TITHnrO.  One  of  the  dvil  divisions  of 
the  territory  of  this  country,  being  a  por- 
tion of  that  greater  division  called  a 
hundred.  It  was  so  called  because  ten 
freeholders  with  their  families  composed 
one.  It  is  said  that  they  were  all  knit 
together  in  one  society,  and  bound  to  the 
king  for  the  peaceable  behaviour  of  each 
other  (m6  title  Fbankpledge).  In  eacli  of 
these  societies  there  was  one  chief  or  prin- 
cipal person,  who,  from  his  office,  was 
called  teothing-man,  now  tithing-man. 
Mirr.  c.  1,  s.  3 :  Cowel. 
See  next  title. 

TlTUiNO-XAK.       During   the   Saxon 
'  times  the  officer  who  was  appointed  to 

S reside  over  tithings  and  to  examine  and 
ctermine  all  causes  of  small  importance 
between  the  inhabitants  of  adjacent  tith- 
ings was  so  called.  In  the  present  day, 
however,  tithing-men  are  a  Kind  of  con- 
stables, elected  by  parishes,  and  swom  in 
their  offices  In  the  Ck>urt  Leet,  and  some- 
times by  justices  of  the  peace,  &o. 

TITLE.  This  word  may  be  defined 
generally  to  be  the  evidence  of  right  which 
a  person  has  to  the  possession  of  property. 
The  word  "  title  **  certainly  does  not  merely 
signify  the  right  which  a  person  has  to 
the  posses^i6n  of  property,  oecause  there 
are  many  instances  in  which  a  person  may 
have  tha  right  to  the  possession  of  pro- 
perty, and  at  the  same  time  have  no  titlo 
to  the  same.  In  its  ordinary  legal  ac- 
ceptation, howeyer,  it  generally  seems  to 
imply  a  right  of  possession  also.  It  there- 
fore appears  on  the  whole  to  signify  the 
outward  evidence  of  the  right,  rather  than 
the  mere  right  itself.  Thus,  when  it  is 
said  that  the  'Mnost  imperfect  degree  of 
'  title  consists  in  the  mere  naked  possessiou 
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TULX — ronliuwed, 

m  ftrtna]  o(Tiif«tu4i  of  an  fftat^,"  it  meana 
that  the  mf-re  cir-on.stance  of  ocmp3ring 
the  estate  b  the  weak^-^t  ^im-cu-i  of  evidence 
n(  th«  occupier's  rizht  to  su^'h  fRi^ses^ion. 
The  wonl  ia  defined  by  i^ir  K"iwanl  Coke 
thus :  **  Tittiiw  rttj^wtn  cfiu*n  pfm^vUiuii  id 
quod  iMWrtim  efi"(\  In0t.a4);  that  ia  to 
■ay,  the  groand,  whether  parchase,  p:ifl, 
or  other  fni'-li  ground  of  acquiring,  titulus 
being  distinguished  in  thi^s  respect  from 
nujduM  (uufuirendi,  which  is  the  tradiiiOy 
ijt.,  delivcrr  or  oooyeTance  of  the  thing. 
See  ahfo  titk  Ab^'bact  of  Titli. 

mU  or  XITET.  The  right  or  title 
to  enter  npon  landa.  Thua,  when  one 
fM:ii»ed  of  Utnd  in  fee  makes  a  feoffment  of 
the  aame  on  condition,  and  tliat  condition 
is  afterwards  broken,  then  the  feoffor  haa 
title  to  enter  into  the  land.    GbweL 

Tims  or  CUSBOTimr.  Before  a 
candidate  for  hnly  orders  can  be  ordained, 
ho  muHt  obtain  what  is  termed  a  title, 
which  is  either  an  ap])ointment  to  a  bene- 
fice actually  vacant,  or  to  a  curacy,  and 
also  a  letter  from  the  clergyman  who  gives 
the  title,  signifying  the  reason  which 
obliges  him  to  appoint  a  curate.  EocL 
Leg.  Guide,  4. 

TOn.  A  messuage,  or  the  site  or  piece 
of  ground  on  which  a  messuage  has  stood ; 
and  the  owner  of  a  toft  is  termed  a  toft- 
man.    West.  Symb. ;  Cowel. 

TOLESAnOK  ACT.  The  stat.  1  Will. 
&  M.  St.  1,  c.  18,  for  exempting  Pro- 
testant dissenters  from  the  penalties  of 
certain  laws  is  so  called. 

See  title  Statutes,  sub-title  Eccle- 
siastical. 

TOLL.  This  word  has  varioas  signifi- 
cations. Wlien  used  as  a  Terb,  it  signifies 
to  bar,  to  defeat,  or  to  take  away  ;  thus,  to 
toll  the  entry,  signifies  to  deny  or  take 
away  the  right  of  entry.  When  used  as  a 
noun,  it  signifies  either  a  liberty  to  buy  or 
■ell  within  the  precinct  of  a  manor,  or  a 
tribute  or  custom  paid  for  passage.  Cowel ; 
Le$  Termet  delaLey;  1  M.  &  W.  19. 

TOVHAOS.  A  duty  imposed  by  Par- 
lioment  upon  merchandize  exported  and 
imported,  according  to  a  certain  rate  upon 
ovory  tun. 

See  title  Taxation. 


I 


TOET.  A  wrong  or  injury  that  is 
•independent  of  contract."  Personal 
actions  are  founded  either  on  contracts  or 
on  torts.  The  latter  signify  such  wrongs 
as  are  in  their  nature  distinguishable 
ttom  more  lironchos  of  contract,  and  arc 
oflt^n  mentioned  as  of  three  kinds,  viz. : 
f  1.)  Nw^eimince,  being  ^^^  omission  to  do 


some  act  which  a  peraryo  is  bound  to  4 
(2.)  MifftoMMueey  bein^  the  improper  «]•  r: 
of  some  act  which  he  may  lawfulJ  t  d<> :  «;r 
(3.)  Mtal/eoMinee.  being  the  oommiai^i'C  ^ 
aome  act  which    ia    pobitirelj   mdavfo. 
Actions  founded  upon  tort  »re  aoojetir- 
described  as  actions  er  deiieia,  in  dist:I:^ 
tion  to  actions  ex    coniradu,  which  sr. 
founded  npon  cuntract.      The    forms  d 
action  generally  founded    upon   tort  aie 
iroit>ery  deiinme^  tremast,  tregptug  om  the  esv, 
and  replevin  ;  whust  debi^  etmmmpeit,  szid 
eovenoMt  belong  to  the   dmam   of  activus 
founded  upon  contract.     1  Chit.  PL  3. 


TOBTTIABOE     (Fr.-   tort/aiBemr},     A 

wrongdoer,  or  a  tteap^aaer.  There  is  do 
oontrU>ution  between  tortfteaaon,  like  tbat 
which  anbsists  between  oo-debtora.  Marrf- 
teeathery.  Auran,  2  Sm.  L.  G.  481. 

TQETUBI:  See  title  Paihk,  Fobtb  kt 

DCBB. 

TRADE.      All  oontraots  in  restraint  of 
trade  are  regarded  with  diafaTour  by  the 
law ;  and  if  the  restraint  is  general,  it  i^ 
wholly  void :  and  if  it  is  partial,  it  ia  only 
good  when  the  restraint  is  leaeooable  and 
a  valuable  consideration  has  been  giyen  by 
way  of  purchasing  the  restraint  (Mi<dk& 
V.  Uejfnolds,  1  8m.  L.  C.  356).    A  roaaQD- 
able  restraint  may  be  either  in  respect  c^f 
locality  or  of  time,  or  of  both  oomoiDcd ; 
and  in  every  trade,  what  is  reasonable  in 
these  respects  varies  with  the  character  of 
the  trade.    It  is  from  the  like  disfavnur 
which  the  law  bears  towards  such  restraints 
that  the  stat.  54  Geo.  3,  c  96,  s.  1,  repeakd 
the  prohibitions  contained  in  5  £11&  cl  4, 
whereby  persons  who  had  not  served  an 
apprenticeship  were  forbidden  to  be  em- 
ployed as  journeymen,  or  to  otherwise  ex- 
ercise their  particular  trades  or  oocupaticns; 
and  that  the  7  &  8  Vict.  o.  24,  repealed  a 
variety  of  other  ancient  Acts  which  ope- 
rated 4n  restraint  of  trade.     There  are, 
nevertheless,  certain  restraints  which  the 
law  favours,  and  that  chiefly  from  a  regard 
to  tlie  pubUo  health:  thus,  the  II  &  12 
Vict.  c.  63,  s.  64,  forbids  the  establishment 
of  new  onensive  trades  unless  with  the 
consent  of  the  local  board  of  health ;  uid 
the  16  &  17  Vict  c  128,  s.  I,  renders  liable 
to  summary  conviction  person^  carrying  on 
offensive   trades   within   the    metropolis, 
when  they  do  not  use  the  best  meana  of  pre- 
venting annoyance  to  the  neighbourhood. 
See  also  next  titles. 

TRADE-XABKS.  The  right  of  a  manu- 
facturer to  his  own  particular  trade-mark 
is  analogous  to  that  of  the  owner  of  a  patent 
or  a  copyright;  there  is,  however,  this 
difibrcnco  between  the  right  to  a  trade- 
mark and  these  latter  rights,  viz.,  that  tlk- 
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TBAI)S-][AllKS-<oan/tfiiie(i. 
value  of  a  trade-mark  is  independent  of 
the  article  itself,  aflid  consists  entirely  in 
the  reputation  of  the  particular  individual 
who  makes  or  sells  it,  which  is  not  the 
case  in  patented  articles  or  in  copyright 
works  («e0  titles  Patent  and  Oofyrigut). 
Tlie  law  does  not,  indeed,  recognise  any 
property  either  in  trade-names  or  in  trade- 
marks ;  nevertheless,  it  will  not  encourage 
a  fraud  or  deception ;  and,  in  the  words  of 
Lord  Oranwortn  {Farina  v.  Silverlooky  6 
De  G.  M.  &  Q.  218),  every  one  who  has 
adopted  a  particular  mode  of  designating 
his  own  manufacture  has  a  right  to  say 
that  other  persons  shall  not  sell  the  same 
article  in  such  a  wav  as  to  make  purchasers 
believe  that  the  article  is  hid  manufacture. 
The  protection  which  the  law  secures  to  a 
trade-mark  is  therefore  only  a  oarticular 
application  of  the  general  rule  or  law  that 
it  IS  a  fraud  to  represent  what  the  party 
knows  to  be  untrue,  where  such  repre- 
sentation is  calculated  from  the  mode  in 
which  it  is  made  to  induce  another  to  act 
on  the  faith  of  it,  so  that  he  may  incur 
damage,  or  where  such  representation  will 
prejudice  the  reasonable  profits  of  another 
man  from  his  superior  industry  or  inven- 
tion.   See  Adams  on  Trade-marks. 

TBADXS-TJKIOKS.  Combinations  on 
the  part  either  of  employers  or  of  employes 
to  regulate  the  price  of  labour  are,  within 
certain  limits,  valid  by  the  Gomroon  Law 
{Bex  V.  BaU,  6  C.  &  P.  329) ;  but  such 
combinations,  when  carried  the  length  of 
violence  in  any  phase  or  shape,  are  illegal. 
Wherefore  the  stat  6  Geo.  4,  c.  129,  placed 
such  combinations,  on  the  part  oi  employes 
diiefly,  under  a  most  rigorous  restraint ; 
and,  under  that  statute,  anything  in  the 
nature  of  a  threat  put  forward  with  a  view 
to  forcing  or  endeavouring  to  force  a  work- 
man to  leave  his  employment  was  made  a 
criminal  ofifence  (WaiLiby  v.  Anley^  8  £1.  & 
£1. 5 16).  Of  recent  years  the  stat.  of  Geo.  4 
has  been  thought  too  rij^orous,  and  under 
the  stats.  22  Vict.  c.  34.  82  &  33  Vict.  c.  61, 
and  34  &  35  Vict,  c  31,  combinations  on 
the  part  of  employes,  or  (as  they  are 
usually  called)  Trades-  Unions^  are  ^  recog- 
nised as  legal  associations  with  legitimate 
objects,  and  which  objecta  thev  may  en- 
deavour to  secure  (if  so  advised)  by  pecu- 
niary and  other  means  of  supporting 
strikes,  &c.,  so  long  as  tiicy  do  not  resort 
to  open  or  secret  violence,  or  to  threats, 
intimidation,  rattening,  and  the  like. 

TBAVSACnOK.  In  French  Law  is  the 
traiuactio  of  Boman  and  the  compromite  of 
£nglish  Law,  being  an  agreement  to  give 
up  the  residue  (if  any)  of  nn  unascertained 
debt,  in  considoiatiou  of  the  payment  of  an 
agreed  sum. 


TRAHSnOBT  AOHONB.  Actions  are 
said  to  be  either  local  or  transitory:  an 
action  is  local  when  all  the  principal  facts 
on  which  it  is  founded  ere  of  a  local  cha- 
racter, and  carry  with  them  the  idea  of 
some  certain  place;  these  are  generally 
such  as  relate  to  realty.  An  action  is 
termed  transitory  when  the  principal  fact 
on  which  it  is  munded  is  of  a  transitory 
kind,  and  might  be  supposed  to  have  hap- 
pened anywhere ;  and,  therefore,  all  actions 
founded  on  debts,  contracts,  and  such  like 
matters  relating  to  the  person  or  personal 
property,  come  under  this  latter  denomina- 
tion (Bteph.  PI.  316.  817).  If  the  action 
is  local,  the  venue  also  is  local ;  and  if  the 
action  is  transitory,  the  venue  also  is  tran- 
sitory. But  under  the  Judicature  Act,  1873, 
Soh^ule,  Bules  of  Procedure  28,  there  shall 
be  no  local  venue  for  .the  trial  of  any 
action. 

TRAHBLATIOK.  This  word,  as  applied 
to  a  bishop,  signifies  removing  him  from 
one  diocese  to  another.    Cunningham. 

TEAYZRSE  (from  the  Fr.  traverser^  to 
cross,  or  oppose).  In  the  language  of 
pleading  signifies  a  denial.  Thus,  whero 
a  defendant  denies  any  materiiil  allegation 
of  fact  in  the  plaintifrs  declaration,  he  is 
said  to  traverse  it,  and  the  plea  itself  is 
thence  frequently  termed  a  traverse.  Be- 
sides the  common  traverse,  as  explained 
above,  there  is  one  of  occasional  occurrence 
termed  a  special  traverse,  or  traverse  with 
an  absf^  hoe.  This,  instead  of  being 
framed  in  the  shape  of  a  simple  denial,  cou- 
sibts  ordinarily  of  two  branches,  one  in- 
volving the  introduction  of  new  aifirmativo 
matter,  which,  inferentially  or  argumenta- 
tively,  denies  the  disputed  allegation  of  fact 
upon  which  the  defendant  purposes  raising 
an  issue;  the  other,  being  the  absque  hoc 
clause,  consisting  of  a  direct  denial  of  such 
allegation  of  fact. 

See  title  BncoiAL  Xba^ebsb  ;  also  title 
Absqub  Hog. 

TEAVEBSEOFAHINDICnCERT.  The 
word  *^  traverse,"  as  applied  to  an  indict- 
ment, has  the  same  import  as  when  applied 
to  a  declaration;  signifying  to  contradict 
or  deny  some  principal  matter  of  fact 
therein,  e,g.,  in  a  presentment  against  a 
person  for  a  highway  overflowed  with  water, 
for  default  of  scouring  a  ditch,  &c.,  ho  may 
allege  that  there  is  no  highway,  or  tliat  tho 
ditch  was  sufficiently  scoured.  Cowel. 
See  title  Tbavebse. 

TEAYZRSE    OF   AH    OFFIOX.       Tho 

provino^  that  an  inquisition  made  of  lands 
or  goods  by  the  escneator  is  defective  and 
untruly  made.    Kitcliin,  227. 

TSAVSBSnrO  note.      This  is  a  pU  ail- 
I  ing  in  Chancery,  and  consists  of  a  denial 
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TSAYSBSniG  HOTS — eotUintted, 
pat  in  hj  the  plaintiff  on  behalf  of  the  de- 
fendant generally  denying  all  the  state- 
ments in  the  plaintiff's  bilL  The  effect  of 
it  is  to  pnt  the  plaintiff  upon  proof  of  the 
whole  contents  of  his  bill,  and  is  only  re- 
sorted to  for  the  parpose  of  saving  time, 
and  in  a  case  where  the  plaintiff  can  safely 
dispense  with  an  answer.  A  copy  of  the 
note  most  be  Marred  on  the  defendant ;  as 
to  which  tee  title  Sebticb. 

TBZA80H.      This  word,  in  its  original 
sense,  denoted  the  betrayal  of  confidence 
or  of  tmst,  and  such  betrayal  was  of  two 
species,  according  as  it  was  either 
(1.)  Against  the  King  as  supreme;  or 
(2.)  Against  a  subject  as  superior; 
the  former  species  was  called  High  Trea- 
son, and  the  latter  Petit  Treason. 

Petit  treason  has  been  abolished  by  stat. 
9  Geo.  4,  c.  31,  s.  2,  although,  of  course, 
breacli  of  confidence  or  trust,  in  so  far  as 
it  is  a  civil  wrong,  is  still  a  tort,  and  as 
such  remediable  in  a  Court  of  Law  or  (more 
commonly)  of  Equity. 

High  treason  is,  therefore,  now  called 
treason  simply. 

The  charge  of  treason,  being  vague,  was 
dangerous  to  the  liberty  of  the  subject ; 
and  inasmuch  as  trivial  or  dubious  offences 
were  imputed  in  the  reign  of  Edward  XL 
as  treasonous  under  the  assignation  of  oo- 
croaohmenU  upon  the  royal  power;  there- 
fore it  was  enacted  bv  25  Edw.  3,  st.  5,  c  2, 
that  ihe  following  oronces  (and  none  other) 
should  be  deemed  treasons : — 
(1.)  Compassing  the  death  of  the  Sove- 
reign, or  his  or  her  consort,  or  of 
the  Prince  of  Wales ; 
(2.)  Violating  the  consort  of  the  King,  or 
his  eldest  daughter  unmarried,  or 
the  Princess  of  Wales ; 
(3.)  Levying  war  against  the  Sovereign 
within  the  realm,  or  being  adherent 
to  such,  or  relieving  same ; 
(4.)  Counterfeiting  the  K&g's  money,  or 

importing  counterfeit  money ; 
(5.)  Killing  the  Lord  ChanceUor  or  the 
Lord   Treasurer,  or   any  judge 
while  on  the  beuoh;  and  gene- 
rally, 
(6.)  Committing  such  other  offence  or 
offences  as  should  by  any  future 
Parliament  be  declared  tmson. 
The  general  provision  of  the  above-men- 
tioned  statute  was  put   in  exercise  by 
Uichard  IL,  who  enacted  (21  Rich.  2,  c.  3) 
that  the  mere  intent  to  kill  or  depose  the 
King  should,  without  proof  of  anv  overt 
act  of  treason,  amount  to  the  offence  of 
treason ;  but  tnis  statute  was  repealed  by 
1  Hen.  4,  c.  10.     Again,  Henry  VIII. 
enacted  man^  new  treasons,  s.g.,  denying 
the  pre-nnptial  chastity  of  Anue  Boleyn, 
dcnymg  the  King's  right  with  the  authority 


TBBA80H — continued. 
of  Parliament  to  devise  the  Crown,  and 
such  like;  but  these  new  treasons  were 
repealed  by  1  Edw.  6,  o.  12.    In  more 
modern  times,  the  following  treasons  have 
been  added  permanently  to  the  list  enume- 
rated in  25  Edw.  3,  viz.  :— 
(1.)  Hindering  from  his  accession  to  the 
Crown  any  one  entitled  next  in 
succession  under  the  Act  of  Settle- 
ment,— ^this  by  1  Anne,  st  2,  c.  17. 
S.3; 
(2.)  Declaring  that  the  Sovereign,  with 
the  authoritv  of  Parliament,  could 
not  direct  the  devolution  of  the 
Crown, — this  by  6  Anne,  c  7; 
(3.)  Imagininf^  the  death,  bodily  harm, 
or  imprisonment  of  the  Sovereign, 
and  expressing  the  same  in  writ- 
ing or  by  ovOTt  act, — ^this  by  36 
Geo.  8,  o.  7 ;  and 
(4.)  Forging  the  great  seal, — this  by  11 

Geo.  4  &  1  WiU.  4,  c.  66,  s.  2. 
By  the  stet.  7  Will.  3,  c.  3,  no  prosecu- 
tions for  treason  were  to  be  brought  but 
within  three  years  from  the  alleged  com- 
mission of  the  offence ;  and  by  the  same 
stetute,  coi^>led  with  that  of  7  Anne,  c.  21, 
there  must,  in  order  to  secure  a  conviction, 
be  two  witnesses  to  one  and  the  same  act 
of  Reason,  or  to  different  acto  of  the  same 
treason.  Moreover,  by  these  two  stetutes 
a  list  of  the  witnesses  for  the  proeecution, 
together  with  a  copy  of  the  indictment,  is 
to  be  delivered  to  the  prisoner  ten  days 
before  the  trial ;  also  a  copv  of  the  panel 
of  jurors  two  days  before  the  trial.  The 
prisoner  is  also  aUowed  to  make  his  de- 
fence by  counsel. 

Under  the  stat  39  &  40  Geo.  8,  o.  93, 
when  the  treason  consists  in  an  attempt  to 
assassinate  the  Sovereign,  the  offence  is 
made  triable    as  murder,  but   continues 

Sunishable  as  treason;  under  the  stat.  11 
;  12  Vict  c.  12,  it  is  made  a  felony  to  in- 
tend to  depose  the  Sovereign,  or  to  place 
duress  upon  her  in  order  to  compel  her  to 
change  her  counsels,  or  to  intimidate  either 
House  of  Parliament,  or  to  incite  any 
foreigner  to  invade  the  kingdom.  Lastly, 
under  the  stet.  5  &  6  Vict  c  51,  s.  2,  it  is 
made  a  high  misdemeanour  to  strike  at  the 
Sovereign  or  to  discharge  fire-arms  near 
her  person  with  intent  to  alarm  her ;  and 
it  makes  no  difference  whether  the  pistol  is 
loaded  or  not. 

TBXASUBS-TBOYS.  Any  money,  ooio, 
gold,  silver,  plate,  or  bullion /ound  (trouvi) 
hidden  in  tne  earth,  the  owner  thereof  being 
unknown ;  such  kind  of  treasure  in  genend 
belongs  to  the  king,  and  forms  <me  of  the 

grecarious  sources  of  his  revenue.  When, 
owever,  it  is  found  in  the  sea  or  upon  the 
earth  it  does  not  belong  to  the  king,  but 
to  the  finder  in  case  no  owner  appears.    In 
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many  cases  treaaore-troye  belongs  to  the 
loid  of  the  manor  within  whose  limits  it  is 
found,  by  special  grant  or  prescription. 
CoweL 

TB1A8UBT  BEVCH.  In  the  House  of 
Ck>mmons  the  first  row  of  seats  on  the  right 
hand  of  the  Speaker  is  so  called,  because 
occupied  by  the  First  Lord  of  the  Treasury 
or  principal  Minister  of  the  Crown. 

TBEBLB  OOSia  Are  three  times  the 
amount  of  the  costs  incurred  bv  a  party  in 
an  action,  and  the  payment  of  such  costs 
is  by  various  statuteis  imposed  as  a  punish- 
ment upon  persons  violating  the  provisions 
of  those  statutes.  Thus  by  29  Eliz.  o.  4, 
the  sheriff  for  extortion  on  final  process 
is  liable  not  only  to  pay  treble  damages 
(or  three  times  the  amount  of  the  sum 
which  he  has  extorted),  but  also  treble 
costs,  which  is  the  amount  of  the  plaintiff's 
costs  reckoned  three  times  over.  2  B.  & 
Aid.  393 ;  1  Oh.  Kep.  137 ;  2  Ch.  Pi.  826,  n. 
(^),  6th  ed. 

TBZBTICBXT.  A  certain  engine  of  cor- 
rection, in  which  persons  convicted  of  the 
offence  of  being  conunou  scolds  were  placed ; 
it  was  also  called  the  castigatory  or  ouckiiig 
stool,  which  latter  is  said  to  signify  in  the 
Saxon  language  scolding  stool,  though  fre- 
quently corrupted  hito  ducking  stool,  from 
the  ciroumatance  of  the  offender  placed 
therein  being  plunged  in  the  water  for  her 
punishment.    8  Inst.  219. 

TRSPASB.       This  word,  in  its  most 
comprehensive  sense,  signifies  any  trans- 
gression or  offence  against  the  law  of  nature, 
of  society,  or  of  the  country  in  which  wo 
live ;  and  this,  whether  it  relates  to  a 
mim's  person  or  to  his  property.     In  its 
more  limited  andx>rdinary  sense,  it  signifies 
an  injury  committed  with  violence,  ami  this 
violence  may  be  either  actual  or  implied ; 
and  the  law  will  imply  violence  though 
none  is  actually  used,  when  the  injury  is  of 
a  directand  immediate  kind,  and  committed 
on  the  person  or  tangible  and  corporeal 
property  of  the  plaintiff.  Of  actual  violence, 
on  assault  and  battery  is  an  instance;  of 
implied,  a  peaceable  but  wrongful  entry 
upon  a  person's   land.     For  the   above 
offences  an  action  of  trespass  lies ;  and  this 
action  is  usually  either  an  action  of  trespass 
vi  et  armia,  or  an  action  of  trespass  on  the 
case ;  the  former  beiuK  brought  to  recover 
damoges  for  wrongs  aone  with  direct  vio- 
lence, the  latter  to  recover  damages  for 
wrongs  not  done  with  direct  violence,  or  if 
done  with  direct  violence,   yet  resulting 
from  negligence  as  distinguished  from  de- 
sign (Steph.  Plend.   17;   Smith's  Action 
at  Law,  2).    Again,  where  trespass  is  done 
to  lands  or  roal  property,  it  is  called  trca- 
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pass  ^uare  dauium /regit:  and  to  support 
this  action,  the  plaintiff  must  have  been  in 
the  actual  poaseeeion  of  the  land  at  the  time 
of  the  trespass  committed.  On  the  other 
hand,  where  the  trespass  is  done  to  goods  or 
personal  property,it  is  callet  1  trespass  de  boni$ 
aaporttUis — an  action  which,  equally  with 
the  other,  rests  upon  possesntm,  but  the 
possession  in  this  case  may  be  either  actuid 
or  constructive:  constructive  possession 
being  that  wliich  ownership  or  property 
draws  with  it  by  implication  or  construc- 
tion of  law. 

See  next  title. 

TBEBPAB8   OH    THE    CASE.      Is   the 

form  of  action  adapted  to  the  recovery  of 
damages  for  some   injury    resulting  to  a 
party  from  the  wrongful  act  of  another,  un- 
accompanied   with   direct   or  immediate 
force.    Thus,  if  a  man,  in  throwing  a  log 
into  the  highway,  strikes  a  passer  bv,  ho 
may  sue  in  an  action  of  trespass  simply  so- 
called,  and  only  in  that  action  for  damages 
for  the  injury  he  may  have  sustained ;  but 
if  after  the  log  has  fallen  and  rested  on 
the  ground,  he  stumbles  over  it,  and  so 
receives  an  injury,  then  *'  trespass  on  the 
case,"  or,  as  it  is  commonly  called,  an  action 
**  on  the  case,"  would  be  his  appropriate 
remedy.    It  is  called  an  action  upon  the 
case,  because  the  original  writ  by  which  this 
action  was  formerly  conmienced  was  not 
conceived  in  any  fixed  form,  but  was  framed 
and  adapted  to  the  mature  and  circum- 
stances of  the  case  by  virtue  of  the  statute 
De  ConsimiU  Cam  (13  £dw.  1,  Statute  of 
Westminster  the  Second),  c.  24.    See  Scott 
V.  Shepherd,  2  BL  Rep.  892;  1  Smith's  L. 
C.  210 ;  1  Chit  on  PL  127,  6th  ed. ;  Com. 
Dig.  tit  '*  Action  upon  the  Case  *'  (a.) 

TBIAL.  The  mode  of  determining  a 
question  of  £eict  in  a  Court  of  Law.  Or  it 
may,  in  other  words,  be  defined  to  be  the 
formal  method  of  examining  and  adjudica- 
ting upon  the  matter  of  fact  in  dispute 
between  a  plaintiff  and  a  defendant  in  a 
Court  of  Law.  There  are  various  different 
species  of  trials  according  to  the  nature  of 
the  subject  or  thing  to  be  tried ;  these, 
however,  will,  in  general,  be  found  under 
their  respective  titles.  A  trial  at  bar, 
which  is  a  species  of  trial  now  seldom  re- 
sorted to  excepting  in  cases  where  the 
matter  in  dispute  is  one  of  great  import- 
ance and  ditticulty,  is  a  trial  which  takes 
place  before  all  the  judges  at  the  bar  of 
the  Court  in  which  the  action  is  brought 
(Steph.  PI.  84).  The  recent  cuse  of  Beg. 
V.  Castro,  otherwise  Tichborne,  or  Orton 
(1872-3),  was  an  example  of  trial  at  bar. 

TEIBlTHATnC   DE    OOMHEBCE.        In 

French  Law  arc   Courts  consisting   of  a 
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president,  judges,  and  Bubstitntes  elected 
in  an  asHerobly  of  tlio  principal  tndera. 
No  person  tin(fer  thirty  years  is  eligible  bb 
a  member  of  the  tribunal,  and  the  presi' 
dent  must  be  forty  years  of  age  at  the  least. 
The  tribunal  takes  cognizance  of  all  cases 
ariHing  between  merchants,  and  also  of  all 
(liMigreements  arising  among  partners.  The 
course  of  procedure  is  as  in  civil  cases,  and 
with  an  appeal  to  the  regular  Courts. 

TBI0B8  07  JUBOBS.  Persons  selected 
by  thu  Court  to  examine  whether  a  chal* 
l<!i)go  mado  to  the  panel  of  jurors,  or  any  of 
tlicni,  bo  just  or  not.  A  challenge  to  the 
panel  is  grounded  on  some  probable  cause 
of  suspicion,  as  an  acquaintance,  or  the 
like,  the  validity  of  which  is  determined 
bv  th(3fle  triors.  These,  if  the  first  juror  be 
cnaUc>ngcd,  are  two  indifferent  persons 
named  by  the  Court;  if  they  find  one  man 
indifferent,  ho  shall  be  sworn,  and  he  with 
the  two  triors  shall  try  the  next,  and  when 
another  is  found  indifferent  and  sworn, 
the  two  triors  shall  be  superseded,  and 
the  two  first  sworn  on  the  jury  shall  try 
the  rest.  Cowel ;  Smith's  Action  at  Law, 
146. 

Bee  also  titles  Challkkgb  ;  Jubors. 

TBITHnrO :  Bee  title  Tithinq. 

TBOVXB  (from  the  Fr.  irouver^  to  find). 
Is  that  form  of  action  adapted  to  try  a  dis- 
puted question  of  property  in  goods  or 
chattels.  It  is  called  trover,  because  it  is 
frtUTided  upon  the  supposition  (which, 
liowovor,  is  in  general  a  mere  fiction),  tliat 
the  defendant  found  the  goods  in  question ; 
and  the  declaration,  after  stating  such  a 
finding,  proceeds  to  allege  that  the  defend- 
ant ctmverted  them  to  his  own  use  (such 
conversion  being  the  true  gist  of  the 
action);  and  then  he  claims  damages  for 
the  injury  which  he  has  sustained  by  such 
wrongful  conversion. 

In  form,  the  action  is  a  fiction ;  in  sub- 
stance,  it  is  a  remedy  to  recover  the  value  of 
personal  chattels  wrongfully  converted  by 
another  to  his  own  use.  The  form  supposes 
the  defendant  may  have  come  lawfully 
by  the  possession  of  the  goods.  This  action 
lies,  and  has  been  brought,  in  many  cases, 
where  in  truth  the  defendant  has  got  the 
possession  lawfully.  It  is  an  action  of  tort, 
and  the  whole  tort  consists  in  the  wrong- 
ful conversion.  Two  things  are  necessary 
to  be  proved  to  entitle  the  plaintiff  to  re- 
cover in  this  kind  of  action :  First,  pro- 
perty in  the  plaintiff,*  and,  secondly,  a 
wrongful  conversion  by  the  defendant 
(see  per  Lord  Mansfield  in  Cooper  v.  Chitty, 
1  Burr.  20 ;  1  Smith's  L.  C.  230).  Moreover, 
the  property  ni^cessary  to  support  the  action 
must  be  one  which  dmws  with  it  a  right  to 


the  immediaU  iiomnmnmi  mlao  of  tbe  tM-^ 
converted  {Gordon  t.  Harper^  7  T.  B.  i<) ; 
consequently,  if  the  thing  is  in  plcdg^f  v 
another,  the  pledgor,  althoogli  ovno;  eaa- 
not  bring  tbe  action.  Bat  uhe  pledgee,  u 
having  what  is  called  &  tpecial  properfj  a 
the  thing,  may  bring  the  action ;  aid  gi»ie- 
rally  any  bailee  of  the  goods  maj  do  sd  (^ 
the  like  ground. 

TBUBTB.        Uses  having  existed  p^ 
yiously  to  the  Statute  of  Uses  (27  H«»  ^ 
c.  10),  as  confidences  which  the  Coort  of 
Chancery  upheld  and  enforced,  these  earhr 
confidences  were  the  earliest  form  of  trusts ; 
but  after  that  statute,  these  nses  having  in 
consequence  thereof  becotne    tzansm^«l 
into  legal  estates,  tlie  juriiMliction  of  Eqnitf 
over  trusts  promised  to  cease^  or  at  any  ntie, 
to  become  unnecessary,  when  the  dedsuB 
in  TyrreUCi  Cam  (4  &5  PhU.  ^tH.),  wbov- 
by  the  Courts  at  Westminster  refdeed  to 
lecogmse  any  second  use  upon  a  fiat  uae, 
t.6..  a  use  upon  a  use,  revived  or  resbavd 
to  the  Courts  in  Lincoln's  Inn,  and  em 
increased,  their  former  jurisdiction   a%& 
trusts. 

In  regulating  the  qualities  and  incidents 
of  trust  estates.  Equity  followed  the  lav 
in  its  leading  principles,  construing  for  ex- 
ample, words  of  limitation  in  the  like 
manner  as  the  same  were  constraed  at 
Law,  and  generally  (although  vrith  sooie 
exceptions  nereinafter  mentioned)*  adopt- 
ing the  rules  of  Law  with  httle  or  no  Tam- 
tion.  Thus,  in  fact,  in  every  estate,  that? 
came  to  exist,  by  possibility  at  least,  asd 
in  general  in  actual  fact  as  well,  two 
estates  of  equal  qualitv  and  duration,  ex- 
isting side  oy  side,  and  like  parallel  lines 
of  equal  length  running  beside  each  otba, 
the  one  estate  being  called  the  equitable 
estate  and  the  other  the  legal  estate.  And 
like  parallel  lines,  the  two  estates  in  their 
own  nature  never  meet,  although  just  ts 
the  two  parallel  lines  being  laid  upon  the 
top  of  each  other  would  coincide  and  grow 
into  one  line  only,  so  the  two  estates  being 
by  force,  ab  extra  themselves,  brought  to- 
gether do  also  coincide  and  gxow  into  coe 
estate  only,  a  union  which  is  called  th^ 
union  of  the  equitable  with  the  legal 
estate  in  fee. 

Two  statutes  are  all-important  in  their 
bearing  upon  trusts,  tlie  first  of  the  two 
being  the  Statute  of  Uses  idready  men- 
tioned, and  the  other  of  them  the  Btatute 
of  Frauds  (29  Car.  2,  o.  8);  and  in  dtstis- 
guishing  these  two  statutes,  it  is  esaentisi 
to  note,— (1.^  That  the  Statute  of  Usea^  m 
the  one  hand,  extends  to  freehold  hoiedits- 
ments  only,  and  neither  to  leaseholds  nor  to 
copyholds ;  and,  a  fortiori,  not  to  pure  per 
sonal  estate ;  and,  (2.)  That  the  Statute  d 
Frauds,  on  the  other  hand,  extends  to  free 
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holda,  leaseholds,  and  copyholds  indif- 
ferently, requiring  for  the  creation  pf  a 
trust  thereof  respeotively  the  uae  of 
wrUing,  but  as  the  latter  statute  does  not 
extend  to  pure  personal  estate,  it  follows 
that  a  trust  of  pure  personal  estate  may 
bo  created  without  writing,  or  by  word  of 
mouth  only.   McFadden  y.  Jenkins^  1  Phil. 

157. 

Trusts  are  manifold;  but  are  com- 
monly arranged  under  the  following 
heads : — 

I.  Express  Trusts,— being  trusts  which 

are  created  in  so  many  fit  and  ap- 
propriate terms,  and  which  are 
subdivided  thus, — 
(a.)  Express  Private  Trusts, — being 
trusts     affecting     individuals 
only;  and 
(?*.)  Express    Public   Trusts. — being 
trusts  affecting  public  bodies 
primarily. 

II.  Implied     Trusts,  —  being     trusts 

founded  on  tiie  presumable,  al- 
though unexpressed,  intention  of 
the  party  who  creates  them ;  and 
III.  Constructive   Trusts,— -being  trusts 
which  are  founded  neither  on  an 
expressed  nor  on  any  presumable 
intention  of  the  party,  but  which 
are    raised    by    construction    of 
Equity  without  any  regard  to  in- 
tention, and  simply  for  the  pur- 
pose of  satisfying  the  demands  of 
justice  and  good  conscience. 
The  following  is  a  more  or  less  exhaus- 
tive list  of  all  the  varieties  of  trusts  falling 
under  each  of  the  three  principal  heads 
above  enumerated,  and  for  a  particular  de- 
scription of  each  such  variety,  see  the  sub- 
title that  is  descriptive  thereof. 
The  varieties  of  trusts  are  : — 

I.  Express  Trusts. 

(1.)  Express  Private  Trusts: 
(a.)  Executed  and  executory  trusts ; 
(6.)  Trusts  voluntary  and  for  value ; 
(c.)  Trusts  in  favour  of  creditors , 

(2.)  Express  Public  Trusts,  called  also 
Charitable  Trusts. 

II.  Implied  Trusts. 

(a.)  Trusts  resulting  from  a  purchase 
in  the  name  of  a  stranger ; 

(b.)  Trusts  resulting  from  an  incom- 
plete disposition  of  the  equit- 
able estate ;  including 

(c.)  Trusts  of  the  undisposed  of  sur- 
plus of  personal  estate  for  the 
next  of  kin,  or  of  real  estate  for 
the  heir-at-law ; 

(d.)  Trusts  under  conversions  that 
faU: 

(e.)  Trusts  in  cases  of  joint  tenancies, 
whether  for  purchasers,  or  for 
mortgagees. 


TBtrSTS — continued, 

III.  Constructive  Trusts. 

(a.)  Vendor's  lien,  also  vendee's  lien, 

in  respect  of  purchase-money 

either  unpaid  or   prematurely 

paid; 

(&.)  Eenewal  of  leases  by  trustee  in 

his  own  name ; 
(o.)  Permanent  improvements  to  an 
estate    which     were   unavoid- 
able; 
(d.)  Heir  of  mortgagee  in  respect  of 
mortgage  loan  for  next  of  kin 
of  mortgagee. 
There  are  certain  requisites  for  the  crea- 
tion of  a  trust,  other  than  and  in  addition 
to  the  statutory  requisite  of  writing  above 
mentioned,  where  writing  is  required,  these 
requisites  being  three  in  number,  ana  fami- 
liarly called  tlie  Three  Certainties  in  Trusts, 
These  three  certainties  are, — 
(1.)  Certainty  in  the  uxtrds  creating  the 

trust; 
(2.)  Certainty  in  the  subject  of  the  trust, 

«'.«.,  in  the  trust  property ; 
(3.)  Certainty  in  the  chject  of  the  trust, 
t.0.,  in  the  beneficiary. 
(See  Knight  v.  Knight,  3  Beav.  172 ;  11 
CI.  &  F.  513).  And  failing  any  one  or 
more  of  these  three  certainties,  the  trust 
which  was  intended  inevitably  fails.  But 
it  being  clear  that  some  trust  was  in- 
tended, the  trustee  is  not,  in  such  oases, 
entitled  or  permitted  to  take  or  keep  the 
property  for  his  own  benefit  {Briggs  v. 
Penny,  3  Mac.  &  G.  546),  if  there  are  any 
other  persons  entitled  (whether  as  devisees 
or  legatees  of  the  residue,  or  as  heirs,  or 
next  of  kin  of  the  testator  or  intestate),  to 
have  it  made  over  to  them  according  to  its 
quality ;  and  if  there  are  no  such  other 
persons  as  last  mentioned,  then  the  Crown 
takes  the  personal  estate  as  bona  vacantia 
(Tltylor  v.  Haygarth,  14  Sim.  8);  but  the 
trustee  keeps  the  real  estate  for  his  own 
benefit,  his  tenure  thereof  excluding 
escheat.  Burgess  v.  IVheate,  1  Eden,  177. 
Executed  and  Executory  Trusts. — ^An 
executed  trust  is  one  which  the  person 
creating  it  has  fully  and  finally  declared, 
whence  also  it  is  called  a  Complete  Trust ; 
an  executory  trust  is  one  which  the  per- 
son creating  it  has  not  fully  or  finally  de- 
clared, but  nas  given  merely  an  outline  of 
it  by  way  of  direction  to  the  conveyancer, 
whence  also  it  is  called  sometimes  an  In- 
complete and  sometimes  a  Directory  Trust. 
The  Court  of  Chancery  deals  very  dif- 
ferently with  executory  trusts  to  what  it 
does  with  executed  ones. 

Tiius  (1.)  That  Court  follows  the  Law 
(sequitas  sequitur  legem)  with  regard  to 
executed  trusts,  e.g.^  the  rule  in  SheUey's 
Case  applies  to  these  without  any  excep- 
tion; whereas  with  regard  to  executory 
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trnsts  the  Court  takes  the  following  dis- 
tinction, viz. : — 

(a.^  If  the  executory  trust  occurs  in 
marriage  articles  (JTrevor  t.  Trewrr  1  P. 
Wms.  622),  or  in  a  will  manifestly  point- 
ing at  marriage  (Papillon  y.  Voice,  2  P. 
Wms.  571).  the  Court  refuses  to  follow  the 
rule  in  SheUey'a  Cote  as  to  their  oonstmo- 
tion,  as  by  so  doing  it  would  g^ve  to  the 
intended  husband  full  power  of  defeating 
the  prospective  issue  uf  the  intended  mar- 
riage of  the  provision  presumably  intended 
to  have  been  made  in  their  favour ;  but 

(b.)  If  the  executory  trust  occurs  in  a 
will,  and  that  will  does  not  manifetily 
point  at  marriage,  the  Court  follows  the 
rule  in  8helley*8  Casey  and  gives  to  the 
ancestor  an  estate  in  fee  simple  or  in  fee 
tail  without  reference  to  his  issue,  there 
being  no  presumption  in  this  case  of  any 
intention  to  provide  for  such  issue  {Sweet- 
apple  V.  Binaon,  2  Vem.  536  ;  PapiUon  v. 
VoiceyMjard);  and 

f2.)  llie  Court  of  Ciianoery  is  ready, 
and  is  even  compellable,  in  all  cases  of  an 
executed  trust  to  give  full  effect  to  the 
same,  saving  all  prior  equitable  rights,  and 
that  even  in  favour  of  volunteerBj  but  the 
Court  refuses  and  is  not  compellable  in  any 
case  of  an  executory  trust  being  in  favour 
of  a  volunteer  to  give  any  effect  whatever 
to  the  same,  which  consequently  falls  to 
the  ground,  although  the  Court  will  in 
many  cases  of  executory  trusts  being  in 
fiivour  of  purchaseri  for  value  and  such 
like,  give  effect  thereto,  saving  all  prior 
equitc3»le  rights.    See  title  Tbustb  Volun- 

TART  AND  FOB  VaLUE. 

A  trust  may  be  an  executed  trust  in 
cither  of  two  ways,  either 

(1.)  By  declaration  of  trust,  which  is  a 
simple  and  informal  mode  of  creating  it, 
requiring,  however,  writing  (although  not  a 
deed)  in  the  case  of  land  (whether  freehold, 
copyhold,  or  leasehold),  but  not  even  requir- 
ing any  writing  in  the  case  of  pure  personal 
estate.  The  Court  of  Chancery  is  bound 
to  enforce  a  trust  that  is  completely  created 
in  this  simple  manner  (Ex  parte  Pye,  Ex 
parte  Dubott,  18  Yes.  140).  If  the  person 
should  be  both  legal  and  equitable  owner 
of  the  property  of  which  he  declares  the 
trust,  he  declares  himself  the  trustee 
thereof;  if,  on  the  other  hand,  he  is  the 
equitable  owner  only,  he  directs  his  own 
trustee  (who  is  the  legal  owner)  to  hold  the 
property  upon  the  trusts  which  he  then 
and  there  specifies  in  the  direction;  and 
such  latter  direction,  although  it  has  not 
(nor  any  notice  of  it)  been  sent  to  the 
trustee,  and  althougli  the  trustee  refuses 
his  assent  to  it,  is  binding  and  effectual 
against  the  party  giving  it ;  but  notice  to 
the  trustee  is  necessary  to  give  the  new 


eetiui  que  inuA  a  right  4m  rem  over  the 
trust  property  which  shall  protect  him  in 
it  agamsl  third  persons  claiming  with'jot 
notice  thereof  (BiU  ▼.  OureUm,  2  My.  &  K. 
503); 

Or,  again,  a  trust  noay  be  an  execKtd 
trust, — 

(2.)  By  aatignmeni  or  contieyattee  <tf  tk 
tnut  property,  aocordiag  as  it  is  perva&l 
or  reeii  estate,  to  a  trustee,  aooompanied 
with  a  limitation  or  decUuation  of  the 
trusts  thereof ;  but  many  difficulties  hsre 
arisen  with  reference  to  this  second  m<^ 
of  creating  a  trust,  which  manifestly  is  a 
mere  technical  or  formal  mode  of  doin<? ». 
The  sources  of  the  difficulty  hare  htsk 
two,  and  (apparently)  only  two,  that  is  to 
say,— 

(a.)  The  circumstance  that,  at  Law,  sod 
also  in  Elquity,  there  can  be  no  asaignmeat 
strictly  so  called,  of  personal  ei»tale,  stud 
no  conveyance,  strictly  so  called,  of  r^I 
estate  otherwise  than  by  deed  ;  and  neither 
the  statutes  (s.g.,  the  30  &  SI  Vict,  c  IK 
as  to  Foliciee  of  Life  Assurance ;  tlie  SI  k 
32  Vict  e,  86,  as  to  Policies  of  Manne 
Assurance),  which  prescribe  a  simple  bista- 
t<»ry  form  of  assignment  or  couTeyance.  wr 
the  Judicature  Act,  1878,  ss.  25,  26.  itsdf 
have  altered  tlie  former  law  of  the  Couits 
in  this  respect ;  and 

(b.)  The  further  circumstance,  thst 
until  the  Judicature  Act,  1873,  a  25,  the 
Courts  of  Law  and  the  Courts  of  Kquity 
respectively  proceeded  upon  different  prin- 
ciples with  regard  to  the  assignability  of 
choeee  in  action  (tee  that  title),  which  cue- 
stitute  by  far  the  larger  part  of  the  prr- 
soual  property  which  is  inade  the  subj^tri 
of  a  trust. 

From  these  two  sources  of  difficulty  ccm- 
bined,  it  has  been  lield  in  numerous  caa^ 
that  trusts  attempted  to  be  created  in  the 
more  formal  manner,  i.e.,  by  assignment  or 
conveyance  socompanied  with  an  expix-ss 
declaration  of  the  trusts,  are  executory  only 
and  not  exeeuted  in  the  following  cscses,— 

(a.)  When  the  assignment  was  attempted 
to  be  made  by  the  use  of  the  words,  '^  I  do 
hereby  aesign**  &c.,  indorsed  on  the  back 
of  the  receipt  given  for  a  subscription  |«id 
upon  a  call  in  respect  of  shares  in  a  com- 
pany, the  indorsement  not  having  bei-n  exe- 
cuted and  delivered  as  a  deed.  Antrobus  t. 
Smith,  12  Yea,  S9; 

(6.)  Where  the  assignment  was  at- 
tempted by  the  like  form  of  woida  al»i 
indorsed  on  the  back  of  a  bond,  the  indorse- 
ment not  having  been  executed  and 
delivered  as  a  deed,  although  the  bond 
itself  was  delivered  (Edujarda  t.  •/6iw<, 
1  My.  &  C.  22(5);  and  even 

(c.)  When  collateral  formaliticiB,  bein-' 
such  as  went  to  affect  the  efficacy  of  the 
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doed  for  the  porpose  of  aasigiunent  had 
been  neglectea,  although  the  assignmeut 
was  by  deed  didy  executed  and  delivered, 
and  therefore  valid  by  the  general  law. 
Searle  v.  Law,  15  Sim.  95. 

On  the  other  hand,  it  has  been  held  in 
still  more  numerous  cases,  that  trusts  at- 
tempted to  be  created  in  the  more  formal 
manner  are  executed  and  not  executory 
merely  in  the  following  cases : — 

(a.)  Where  the  property  was  assignable 
at  Law,  and  the  person  assuming  to  assign 
it  used  for  that  purpose  a  deed  duly  exe- 
cuted and  delivered,  there  being  no  neglect 
of  collateral  formalities  interfering  with 
the  validity  of  the  deed  for  the  purpose  of 
assignment ;  and  even 

(6.)  Where  the  property  was  not  assign- 
able at  Law,  but  the  person  assuming 
to  assign  it  used  for  that  purpose  a  deed 
duly  executed  and  delivered,  there  being 
no  neglect  of  collateral  formalities  inter- 
fering with  the  validity  of  the  deed  for  the 
purpose  of  assignment.  Fortescue  v.  Bar- 
mttj  3  My.  &  K.  86 ;  Kekewich  v.  Manninot 
1  De  G.  M.  &  G.  176. 

And  a  comparison  of  the  two  cases  just 
cited  shews,  that  for  the  validity  of  such  an 
assignment  in  the  creation  of  a  trust  it 
makes  no  difference  whether  the  assignor 
is  both  legal  and  equitable  owner,  or  equi- 
table owner  onlv,  provided  that  if  equitaolo 
owner  only,  it  is  not  within  his  power  at 
the  time  of  the  assignment  to  clothe  him- 
self with  the  legal  ownership  as  well,  be- 
fore making  the  assignment  (Gilbert  y. 
Overton,  2  H.  &  M.  110);  but  tJie  assign- 
ment is  executory  only,  if  it  is  within  his 
power  to  do  so  at  the  time  of  the  assign- 
ment and  he  neglects  to  do  it  before 
assigning  {Bridge  v.  Bridge,  16  Beav.  322) ; 
but  of  course  only  if  he  knows  it.  Gilbert 
V.  Overton,  2  H.&M.  110. 

Trusts  Voluntary  and  for  Value. — ^Vol- 
untary Trusts  are  trusts  in  favour  of  a 
volunteer,  t.6.,  of  a  person  as  to  whom  the 
trust  is  a  pure  bounty  or  gift,  for  which  he 
pays  or  gives  nothing  as  the  price  thereof; 
on  the  other  hand,  trusts  for  value  are 
trusts  in  favour  of  purchasers,  mortgagees, 
or  others,  whom  the  Courts  of  £quity  re- 
gard as  valuable  claimants. 

(A.)  If  a  volunta^  trust  is  executed,  i.e., 
ciimplete  (sea  title  IIxbcuted  Tbusts),  the 
Court  is  ready  and  is  comijellable  to  enforce 
it ;  but  if  a  voluntary  trust  is  executory, 
i.e.,  incomplete,  the  Court  refuses  and  is 
not  compellable  to  enforce  it,  and  accord- 
ingly it  falls  to  the  ground  (Jefferys  v. 
Jiferys,  Cr.  &  Ph.  138).  This  rule  is 
without  any  exception,  excepting  (but  to  a 
very  limited  extent)  in  the  case  of  powers, 
and  excepting  in  tbe  case  of  powers  in  the 
nature  of  trusts ;  and  accordingly,  in  the 
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OBse  of  voluntary  trusts,  the  conflict  has 
in  general  been  confined  to  the  finding  of 
one  fact,  viz.,  whether  the  trust  is  executed, 
ie.,  complete,  or  is  executory,  i.e.,  incom- 
plete, as  to  which  see  the  sub-title  Exe- 
cuted AND  Executory  Trusts. 

(B.)  On  the  other  hand,  a  trust  for  value, 
whether  it  be  executed  or  executory,  is 
invariably  enforced  by  the  Court  of  Chan- 
cery, saving  all  prior  equitable  rights. 

Voluntary  trusts  and  trusts  for  value  are 
also  distin^ished  by  the  Courts  of  Equity 
in  many  other  ways ;  thus 

(«.)  A  voluntary  settlement,  whether  of 
real  or  of  personal  estate,  if  it  be  fraudu- 
lent within  the  meaning  of  the  stat.  13 
Eliz.  c.  5,  is  void  against  creditors  who 
were  in  existence  at  the  date  of  the  settle- 
ment, and  are  thereby  hindered  in  the 
recovery  of  their  debts  ISpirctt  v.  WHlows, 
3  De  G.  J.  &  S.  293),  or  who  not  having 
become  creditors  already  at  the  date  of  the 
settlement,  have  an  equity  to  stand  in  the 
position  of  the  creditors  who  were  already 
such  at  that  date  {Freeman  v.  Pope,  L.  R. 
5  Ch.  538) ;  but  although  being  fraudulent 
it  is  good  and  valid  against  the  settlor 
himself  (Smith  v.  Garland,  2  Mer.  123). 
On  the  other  hand,  a  settlement  for  value, 
whether  of  lands  or  goodd,  if  it  be  not 
fraudulent  within  the  meaning  of  the 
Common  Law,  i.e.,  in  common  sense  and 
reason,  is  valid  against  all  the  world,  in- 
cluding the  settlor,  and  also  creditors  and 
purchasers,  no  matter  although  these  lat- 
ter persons  may  be  hindered  or  frustrated 
in  the  recovery  of  their  debts  or  purchases ; 
and  a  very  little  value,  not  being  colour- 
able, will  in  general  suffice,  more  especially 
if  it  be  conjoined  with  the  consideration  of 
blood  or  natural  affection,  which  the  law 
considers  meritorious  (Hewison  v.  Negus, 
16  Beav.  594) ;  again, 

(6.)  A  voluntary  settlement  (being, 
however,  of  real  estate  only),  if  it  be  frau- 
dulent witbin  the  meaning  of  the  statute 
27  Eliz.  c.  4,  is  void  against  purchasers,  in- 
cluding mortgagees,  who  become  such  sub- 
sequently to  its  date  (and,  a  fortiori,  if  they 
were  so  already  previously  to  its  date) ;  but 
such  a  settlement  is  gooid  against  subse- 
quent judgment  creditors  (Beavan  v.  Farl  of 
Oxford,  6  De  G.  M.  &  G.  507),  and  as  a^inst 
the  settlor  himself  and  volunteers  claiming 
under  him  that  are  subsequent  in  date,  and 
even  (it  has  been  held)  against  a  hond  fide 
purchaser  for  vulue  from  such  latter  volun- 
teers (Doe  V.  BusJiam,  17  Q.  B.  723 ;  LevDis 
V.  Bees,  3  K.  &  J.  132;  Bichards  v.  Leiois, 
11  C.  B.  1035).  On  the  other  hand,  a 
voluntary  settlement,  being  of  personal 
estate,  can  in  no  case  be  fraudulent  within 
the  meaning  of,  not  being  in  fact  com- 
prised within,  the  stat.  27  Eliz.  c.  4,  and 
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therefore  ia  good  against  all  tho  world, 
80  far,  at  any  rote,  as  that  statute  is  con- 
C(*m«l  (Jones  7.  Croticher^  18.  &  8.  315) ; 
but  it  is  clear  it  may  be  fraudulent  either 
within  tho  meaning  of  the  13  Eliz.  c.  5, 
or  within  tho  meaning  and  intentitm  of 
the  Common  Law,  in  either  of  which 
cases  it  would  have  no  validity  except- 
ing as  Against  the  settlor  himself,  volun- 
teers claiming  under  him,  and,  icmiile, 
purchasers  under  such  volunteers  («?«  title 
Fraudulent  Gifts).  On  the  other  hand, 
a  settlement  for  value,  whether  of  lands  or 
gooils,  not  being  fraudulent  within  the 
meaning  of  the  Common  Law,  ia  good 
against  all  the  world.    Lastly, 

(r.)  Under  the  Bankruptcy  Act,  1869, 
8.  91,  settlements  that  are  post-nuntial 
nro  ipio  facto  void  on  the  ground  of 
fraud,  if  the  settlor  becomes  bankrupt 
witliin  two  years  from  their  date,  and  are 
also  void  upon  the  like  event  happening 
within  ten  years  until  proof  of  solvency  at 
their  date,  tho  property  settled  being  the 
bankrupt's  in  his  own  right,  and  not  what 
ho  takes  in  right  of  his  wife. 

Tru»t%  for  Creditors, — Deeds  of  trust 
in  favour  of  creditors,  although  they  con- 
tain no  express  power  of  revocation,  are 
(unlike  other  deeds,  and  unlike  oven 
voluntary  deeds)  revocable  by  the  settlor, 
as  a  generol  rule  (Garrard  v.  Lord  Lauder- 
date,  3  Sim.  1).  they  being  arrangements 
for  the  debtors  own  convenience  merely, 
and  not  investing  his  creditors  with  the 
character  of  cestuis  que  trust.  Made  one 
day,  they  may  be  unmade  the  next,  upon 
a  happier  thought.  Nevertheless,  snoh 
deeds  become  irrevocable  in  certain  cases, 
being  principally  two,  namely, — 

(rt.)  Where  the  creditors,  or  one  or  more 
of  them,  are  parties  to  the  deed,  and  exe- 
cute it,  it  IxH^omes  irrevocable  as  to  tho 
executing  creditor  or  creditors  (Mackinnon 
V.  Steioart,  1  8im.  (N.S.)  88);  and 

(Ih)  Where  the  deed  is  communloatcd  to 
non -executing  creditors,  and  they,  or  one 
or  more  of  them,  after  such  communication, 
relying  on  tho  deed,  have  altered  their 
positions  or  position  relatively  to  the 
debtor,  eg.,  by  abandoning  some  compul- 
sory proceeding  which  they  had  commenced 
against  him  for  the  recovery  of  their 
debts  (Aeion  v.  Woodgate,  2  My.  &  K. 
405  ;  Field  v.  Lord  Donoughmore,  1  Dru.  & 
War.  227) ;  but  mere  communication,  not 
followed  by  such  an  alteration  of  position, 
does  not  make  tho  deed  irrevocable.  Biron 
V.  Mount,  24  Beav.  649. 

Trusts  in  Joint  Tenancies. — Equity  act- 
ing npon  the  maxim  that  equality  is 
equity,  although  it  is  bound  to  recognise 
the  joint  tenancies  which  the  rules  of 
law  create,  nevertheless  seizes   upon  the 
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very  slightest  grounds  of  difiference,  dis- 
tinction, or  inequality  for  ncninJisin^  in 
effect  the  incident  of  survivorship  whi^h 
attaches  to  joint  tenancies,  on  the  grouDii 
tliat  such  incident  is  oneqaal  or  inequi- 
table AS  between  the  tenants.  And  ar- 
cordingly,  in  the  case  of  HOBTGAGfS,  al- 
though the  mortgagees  are  as  a  genpral 
(and,  indeed,  almost  invariable)  rule  mmh 
joint  tenants  at  law,  and  the  legal  esiAt^ 
accordingly  survives  to  the  survivor  wholly, 
yet  Equity,  as  well  (a)  where  the  amoucL^ 
advanced  by  the  rcspectiTe  mortga^t'^.-s 
are  eqtial,  as  also  (b)  where  they  are  uit- 
equal,  breaks  through  the  rule  of  Lawt>i 
this  extent,  that  it  secures  to  the  deoeasr*! 
his  due  proportion  of  the  mortgage  dt>bt 
and  for  that  purpose,  and  becanse  it  fintl^ 
the  legal  estete  alrcMidy  vested  wholly  in 
the  survivor,  declares  the  latter  a  trnsk« 
(1)  for  the  deceased,  to  the  extent  of  his 
proportion,  and  (2)  for  himself,  as  tn  tk^ 
residue  of  the  money  lent.  And  again,  in 
the  case  of  fcbohasbb,  although  the  par- 
chasers  are  made  joint  tenants,  and  ne- 
cessarily, therefore,  are  to  remain  so  jt 
Law,  so  that  the  legal  estate  surrivcs  to  the 
survivor  wholly,  yet  Equity  (c)  where  the 
amounts  advanced  by  the  respective  pur* 
chasers  are  unequal,  breaks  through  th*.' 
rule  of  Law  to  this  extent,  that  it  sccun^ 
to  the  deceased  his  due  proportion  of  tbt 
purchased  land,  and  for  that  purpose,  an4 
oecause  it  finds  the  legal  estate  alread; 
vested  wholly  in  the  survivor,  declarA 
tho  latter  a  trustee  (1)  for  the  d€M^ia^e<] 
to  the  extent  of  his  proportion,  and  (2) 
for  himself,  as  to  the  residue  of  the  por- 
chascd  iHud:  but  (d)  where  the  amouiits 
advanced  by  the  respective  mirdbasen  art 
equal.  Equity  has  no  ground  for  breaking 
through  the  rule  of  Law,  and  in  that  ca^' 
therefore  (being  one  case  only  out  of  four) 
permits  the  incident  of  survivorship  at 
Law  to  have  its  way  in  Equity  as  well.  &' 
also  Survivorships. 

ChariiahU  Trusts, — ^Theso  are  trusts  in 
favour  of  hospitals,  the  people,  and  foicU 
like.  As  compared,  with  trusts  in  fnvinir 
of  individuals,  trusts  in  favour  of  charities 
are  treated  by  the  Court  of  Chancery  as 
being, — 

(1.)  In  some  respects  on  a  level  with 
individuals ; 

(2.)  In  other  respects  with  more  faTonr 
than  individuals :  and 

(3.)  In  one  respect  with  leas  favour  th.%p. 
individuals. 

Thus(l.)  They  are  treated  on  a  lovtl 
with  individuals  in  the  two  following  rc> 
spects : — 

(a.)  The  Court  of  Chancery  will  snpplr 
tho  want  of  a  trustee  or  exc^cuior  in  i\'< 
case  of  a  gift  to  a  charity,  just  as  it  wili 


A  NEW  LAW  DICTIONARY. 


371 


TRUSTS — continued* 

do  (at  any  rate,  rinoo  the  TroBtee  Aot, 
1850,  and  Trustee  Extension  Act,  1852)  in 
the  ease  of  a  gift  to  an  individoal  (AftUs  y. 
Farmer,  1  Mer.  55) ; 

(ft.)  The  0>urt  of  Chancery,  equally 
^'ith  the  Courts  of  Law,  nK^uires  oharita- 
ble  bodies  to  bring  their  actions  and  suits 
within  the  times  limited  for  the  same  by 
the  Statute  of  Limitations  (3  &  4  Will.  4. 
c.  27);  Att.'Gen,  v.  ChrUVs  Hospital  (3 
My.  &  K.  344),  being  no  longer  law.  Again, 

(2.)  Charities  are  treated  with  more 
favour  than  individuals  in  tlie  two  follow- 
ing respects : — 

(a.)  Where  a  general  intention  to  give 
to  charities  is  evidenced  by  the  particular 
intention  which  is  expressed  in  the  instru- 
ment  of  gift,  and  that  particular  intention 
fails  from  any  cause,  tne  Court  of  Chan- 
cery will  find  some  o^er  particular  mode 
of  making  the  gift  effectual  for  a  charity 
(Moggridge  v.  Thackwell,  7  Ves.  69,  see 
title  Ct-pb^s);  whereas  in  the  case  of 
individuals  the  trust  in  such  a  case  would 
bo  void  for  want  of  one  of  the  three  re- 
quisite Cebtadtties. 

(6.)  The  Court  of  Chancery  will  also 
supply  in  favour  of  a  charity  defecU  in 
conveyances,  not  being  defects  which  any 
statute  has  rendered  fatal  to  the  gift  {Sayer 
v.  Sayety  7  Hare,  377) ;  but  no  such  assis- 
tance would  be  rendered  to  individuals 
(see  sub-title  Voluntary  Trusts)  ;  lastly, 

(3.)  Charities  are  less  favoured  than 
individuals  in  this  respect,  that  the  Court 
will  not  marshal  assets  in  favour  of 
charities,  although  it  will  do  so  in  the 
case  of  individuals.  WiUiamB  v.  Kershaw, 
1  Keen,  274,  n. 

Vendor*8  Lien. — ^Where  the  vendor  con- 
veys the  estate  sold  before  receiving  the 
whole  or  some  part  of  the  purchase-money 
thereof,  he  has  a  lien,  i.e.,  hold,  on  the 
estate  for  the  unpaid  purchase-money 
or  unpaid  part  thereof;  and  conversely, 
the  purchaser  or  vendee  also  has  a  lien  on 
the  estate  contracted  to  be  sold  for  the 
purchase-money  or  the  part  thereof  where 
he  has  already  paid,  or  prematurely  paid, 
the  same,  by  way  of  deposit  or  otherwise, 
and  the  contract  for  any  reason  not  impu- 
table to  liimself  afterwards  goes  off.  Mack- 
nth  V.  Symmons^  15  Ves.  329 ;  Wyihes  v. 
Lee,  3  Drew.  396. 

Either  the  vendor  or  the  vendee  may, 
however,  by  his  own  negligence,  or  by 
being  party  to  a  fraud,  prejudice  or  lose  the 
priority  of  his  lien  over  subsequent  charges 
or  claims  {Hice  v.  jRice,  2  Drew.  73). 
Moreover,  he  will  be  taken  to  have  aban- 
doned his  lien  in  the  following  oases : — 

(1.)  Where  a  bond,  bill,  promissory  note, 
or  covenant,  is  taken  expressly  in  lieu  of, 
or  in  substitution  for,  the  unpaid  purchase- 
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money  (JBwdkland  v.  PodkneR,  13  Sim. 
406 ;  Farrott  v.  SweeOand,  3  My.  St  K.  655) ; 

(2.)  Where  any  security  (not  of  a  per- 
sonal nature),  e  g.,  either  a  long  annuity 
(JVdtrw  V.  Provjse,  6  Ves.  752),  or  a  mort- 
gage either  of  the  same  (Bond  v.  Kent,  2 
Vem.  281),  or  of  a  distinct  estate  (Coviell 
V.  Simpson,  16  Ves.  278),  is  taken  for  the 
unpaid  part  of  the  purchase-money. 

But  the  lien  will  remain  where  any 
security  which  is  of  a  personal  nature  is 
taken  generally,  that  is  to  say,  is  not 
taken  in  express  substitution  for  the  pur* 
chase-money.  Collins  v.  Collins.  31  Beav. 
346. 

The  lien  avails  against  the  following 
parties : — 

(1.)  The  purchaser  or  vendor,  as  the 
case  may  be ; 

(2.)  The  heirs  of  either; 

(3.)  Volunteers  claiming  under  cither; 

(4.)  Maid  fide  purchasers  for  value  under 
either ; 

(5.)  The  trustee  in  bankruptcy  of  either; 
and 

(6.)  Bond  fide  purchasers  for  value 
under  either,  not  having  the  legal 
estate. 

All  these  distinctions  depend  upon  the 
simple  principle,  that  the  lien  being  a  real 
right,  and  therefore  higher  in  quality  than 
a  personal  right,  is  not  lost  or  merged  in 
the  subordinate  right,  unless  the  parties 
have  so  expressly  agreed. 

Trustee's  Benewal  of  Lease, — In  the  case 
of  a  renewable  lease  which  is  held  in  trust 
by  A.  for  B.,  upon  the  time  for  renewal 
coming  round,  if  A.  renews  the  lease  in 
his  own  name,  and  expressly  or  impliedly 
for  his  own  benefit,  he  is  nevertheless  held 
by  the  Court  of  Chancery  to  be  a  trustee 
for  B.  of  the  renewed  lease,  and  it  does 
not  matter  that  the  landlord,  for  reasons  of 
his  own,  expressly  and  persistently  refused 
to  grant  a  renewal  to  B.,  or  in  favour  of 
B.  (Keech  v.  Sand/ord,  1  W.  &  T.  L.  C. 
39),  the  trustee  being  the  only  person  in 
the  world  who,  in  such  a  case,  is  incapa- 
citated from  tuking  a  renewul  in  his  own 
name.  The  like  stringent  rule  applies  in 
the  case  of  one  co-partner  taking  a  re- 
newal behind  the  backs  of  his  co-pnrt- 
ners  (Featherstohhaugh  v.  Fenwiek,  17  Ves. 
311) ;  also,  of  an  executor  de  son  torf  doing 
the  like  {Mulvany  v.  Dillon,  1  Ball.  &  B. 
409)  ;  also,  of  a  tenant  for  life  doing  the 
like  (Rowe  v.  Chichester,  Amb.  211);  also 
of  a  joint  tenant  doing  the  like  {Palmer  v. 
Young,  1  Vem.  276) ;  also  of  a  mortgagee 
(RushijcortVs  Case,  Freem.  12),  or  mortgagor 
{Smith  V.  Chichesier,  1  C.  &  L.  486;  Sia- 
hourne  v.  Potcell,  2  Vem.  11)  doing  the 
like. 

Permanent  Improvement*  hy   Tenant. — 

2  B  2 
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Where  a  tenant  for  life  (bnt  not  also  whore 
a  tenant  in  tail,  or  a  tenant  in  foe  simple) 
fxpencifl  money  in  finishing  the  nnfinished 
buildings  of  the  testator  or  settlor,  or  in 
doing  other  works  of  the  like  permanent 
and   beneficial    nature,   being  <nUo  works 
whirh  are  neccMary  io  be  done,  and  which 
ftnU  not  waiU  then  he  is  entitled  to  be  repaid 
a  prf>portion  of  those  expenses,  as  for  un- 
exhausted improvements  {Htf)bert  ▼.  Cooke, 
1  8.  &  8.  552;  Vent  v.  Dent,  30  Beav. 
3G3).    But,  excepting  in  tho  two  cases 
bfjforo  mentioneil,  he  is  not  entitlctl  to  any 
such    repayment,    however    beiieficiul  or 
meritorious  the  rcsidt  may  be  to  the  estate 
generally  {Dent  v.  Dent,  supra);  and  in 
all  cases,  therefore,  other  than  the  two 
Ixifore  mentioned,  it  is  advisable  for  him, 
on  tho  one  hand,  if  the  improvements  are 
of  an  agricultural  nature,  to  borrow  money 
for  tho  purpose  under  the  Improvement  of 
Land  Act,  18t34  (27  &  28  Vict.  c.  114),  or, 
on  tho  other  hand,  if  the  improvements  are 
of  a  residential  nature,  to  borrow  the  neces- 
sary money  under  the  Limited  Owners' 
Kesidenccs  Act,  1870  (38  &  34  Vict.  c.  56). 
Heir  a  TrtMiee. — When  a  person  has  a 
mortgage  in  fee  which  he  has  not  fore- 
closed, and  dies  intestate,  the  legal  estate 
in  the  mortgnged  property  descends  to  his 
heir  or  real  representative;  but  the  ad- 
ministrators of  the  deceased,  or  his  per- 
sonal representatives,  are  entitled  to  the 
l)eneficial  ownership  of  the  moneys  due  on 
the  mortgage,  and  to  the  security  for  the 
same;   and,   accordingly,    the   Court   of 
Ohancery,  finding  the  legal  OHtate  in  the 
heir,  declares  him  a  trustee  for  them  to 
tho  extent  of  the  moneys  secured  by  the 
mortgage.      Thomborough  v.  Baker,  1  Ch. 
Ca.  28. 

See  alBO  next  title. 

TBtrenS  BESITLTIKO.      Either, 

(1.)  From  purchase  iu  name  of  stranger ; 
or 

(2.)  From  incomplete  disposition  of 
equitable  estate;  or 

(3.)  From  the  failure  of  equitable  con- 
versions. « 

(1.)  In  the  case  of  purchasers,  whether 
of  land  or  of  goods,  the  conveyance  or 
assignment  of  which  is  taken  or  made  in 
the  name  of  a  party  other  than  the  pur- 
chaser himself  or  person  who  pays  the 
money,  the  Gensral  Bule  is,  that  the 
grantee  or  assignee  in  whom  the  legal 
estate  is  so  vested  holds  the  property  in 
trust  for  the  purchaser  and  for  the  benefit 
of  the  purchaser  only.  This  is  merely  one 
forn\  of  the  old  rule  that  a  feoffee  without 
consideration  was  a  trustee  for  the  feoffor. 
Itut  tho  ExcKFTiOKS  to  this  rule  are  more 
important  than  tho  rule  itself,  and  are 
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generally  smnmed  up  imder  the  head  Ad- 
vancement, which  title  see. 

(2.)  In  the  case  of  a  oonyeyanoeor  aaBgn- 
ment,  or  devise  or  bequest  of  lands  or  of 
personal  estate  to  A.  in  fee  simple,  or  oth^ 
estate,  upon  tnut  for  certain  estates  sM 
purposes  which  do  not  exhaiut  the  entirr 
foe  simple  or  other  estate,  it  is  a  gen«i%i 
rule  and  without  any  exoeptkNU,  ttut 
all  that  part  of  the  estate  which  is  wA 
exhausted  by  the  tmsts  declared  resale 
in  the  case  of  a  settlement  to  the  eetttor, 
and  in  the  case  of  a  will  to  the  heir  tit  ival 
representatives  of  the  testator  if  the  estate 
is  in  realty,  and  to  tho  executors  or  persosal 
representatives  of  the  testator  if  the  estate 
is  in  personalty  {PameU  y.  Hingtton,  o  Scl 
«&  Giff.  344).  But  in  applying  this  ml^  it 
is  necessary  to  distinguish  oonTeyances  or 
assignments,  or  devises  or  bequests  vp-^ 
trust,  from  oonvejanoes  or  assignmenii,  or 
devises  or  bequests,  which  are  merely  wh}fd 
io  or  charged  with  certain  limited  beneficial 
interests,  the  grantee  or  devisee,  assignee  or 
legatee,  in  the  latter  case  taking  the  entire 
residue  for  his  own  benefit  after  satii^c? 
the  charge.  King  y.  Deniaon^  1  Yes.  k  B. 
272. 

(B.)  When  money  is  directed  to  be  taratd 
into  land,  or  land  is  directed  to  be  turDr<i 
into  money,  for  certain  purposes  or  up<D 
certain  trusts,  the  property  is  in  Equity 
considered  as  already,  from   the  ^te  c% 
the  direction  taking  efiect,  conyerted  into 
that  into  which  it  is  directs  to  be  con- 
verted {see  title  Convebsion);    in   other 
words,  the  money  as  being  notionally  laoii, 
and  tne  land  as  being  notionally  moser. 
But  this  equitable  conversion  is  subject  ti) 
the  following  limitation,  that  is  to  say,  the 
direction  extends  no  further  than  the  tro^ 
or  purposes  for  the  sake  of  which  it  is 
given,  or  such  of  the  same  trusts  or  po 
poses  as  ai  e  capable  of  taking  effect,  and  as 
also  take  effect,  require  it  to  extend ;  and 
accordingly  the  margin  or  snrplns  of  ti«« 
property  over  and  above  what  is  required  f«"*r 
those  trusts  or  purposes  results  in  the  c.jpe 
of  a  deed  to  the  settlor,  and  in  the  case  of  a 
will  to  the  next  of  kin,  so  far  as  the  direc- 
tion   for   conversion  ooncemed    personal 
estate,  and  to  the  heir-at-law  so  uut  a&  it 
concerned  real  estate. 

TUBXAK:  See  title  Pbe-aitdievce. 

TUBBAXT  (from  turbo,  an  old   Ijatsu 

word  for  turf),    Turbaiy,  or  oomnion  « 

turbary,  is  the  right  or  liberW  of  digging  tun' 

upon  another  man's  g^una.    Kitchin,  iH. 

See  also  title  CXntMON. 

TUKNFIKX  SOAD&  These  are  iT«i^ 
on  which  parties  have  by  law  a  right  t 
erect  gates  and  bars,  for  the  pmpiwe  <'- 
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taking  toll,  and  of  refusing  the  porniisslon 
to  pass  along  them  to  all  persons  who 
refuse  to  pay  (Ncrtkam  Bridge  and  Boads 
Co,  y.  London  and  Southampton  Ry,  €k>., 
6  M.  &  W.  428.)  So  in  the  Riiilways  CfUnses 
Act,  1845  (8  &  9  Vict.  c.  20),  s.  50.  a  turn- 
pike road  means  a  road  which  is  repaired 
by  tolls  payable  by  passengers  for  tne  use 
of  the  road  (Beg,  y.  Bad  and  West  India 
Docks  and  Birmingham  Junction  By,  Co., 
2  £1.  &  Bl.  466.)  The  law  of  turnpike  roads 
is  partly  regulated  by  statute,  the  Act 
8  Geo.  4,  c.  126,  being  the  General  Turn- 
pike Act,  and  haying  been  amended  by 
subsequent  Acts.  A  tumpike-rond  may 
become  a  highway  (tee  that  title),  30  &  81 
Vict  c.  121.  A  mandamu8  does  not  lie  to 
compel  the  repair  of  a  turnpike-road  (Beg, 
V.  Oxford  and  Witney  Boads  (Trustees^ 
12  A.  &  E.  427) ;  but  the  proper  proceeding 
is  to  sunmion  in  the  first  instance  the 
treasurer,  surveyor,  or  other  o£9oer  of  the 
turnpike-road  trust  before  the  justices  at 
special  sessions,  under  the  stat.  5  &  6 
Will.  4,  c.  50,  s.  94. 

TUTBUB  OFFICIETJX.  In  French  Law, 
a  person  over  fifty  years  of  age  may  be  ap- 
))ointed  a  tutor  of  this  sort  to  a  child  over 
fifteen  years  of  nge,  with  the  consent  of 
the  parents  of  such  child,  or  in  their  de- 
fault the  conseil  de  famiUe,  The  duties 
which  such  a  tutor  becomes  subject  to  are 
analogous  to  those  in  English  Law  of  a 
person  who  puts  himself  t»  loco  parentis  to 
any  one. 

TUTEUB  SrrBBOoi.  In  French  Law, 
in  the  case  of  an  infant  under  guardianship, 
a  second  guardian  is  appointed  to  him,  the 
duties  of  the  latter  (who  is  called  t)ie 
svhroge  tuteur)  only  arising  where  the 
interests  of  the  infant  and  his  principal 
guardian  are  in  conflict.    Code  Nap.  420. 


u. 

UXFIBAOE.  When  matters  in  dispute 
sre  submitted  to  two  or  more  arbitrators 
and  they  do  not  agree  in  their  decision,  it 
is  usual  for  another  person  to  be  called  in 
as  umpire,  to  whoso  sole  judgment  it  is  then 
referred;  the  word  **umpirnge,"  in  refer- 
ence to  an  umpire,  is  the  same  as  the  word 
**  award  "  in  reference  to  arbitrators ;  but 
award  is  commonly  applied  to  the  decision 
of  the  umpire  also. 

See  title  Aubitbation  and  Awabd. 

UKDBBCHAMBBBLAIK  OB  THE  BX- 
CHBQTTEB.  Au  otiicer  in  the  Exchequer 
who  cleared  the  tallies  written  by  the 
clerk  of  the  tallies,  and  read  the  same, 
that  tho  clerk  of  tiio  pell  and  tho  conij)- 
trollcr  might  see  that  their  entries  were 
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GHBQT7BB — continued. 
true.  He  also  made  searohes  for  all  records 
in  the  treasury,  and  had  the  custody  of 
Domesday  Book.  There  were  two  officers  of 
this  name,  but  their  office  is  now  abolished. 
Cowel. 

UHBBBLBABB.  Is  ^  lease  granted  by 
one  who  himself  is  only  a  lessee  of  the 
premises  which  he  underlets.  Thu^,  if  A. 
giants  a  lease  of  land  Id  B.  for  twenty-one 
years,  and  B.  afterwards  grants  a  lease  of 
tho  same  land  to  O.  for  fourteen  years, 
here  0.  would  bo  termed  the  underlessee, 
and  the  lease,  by  virtue  of  which  C.  held  tho 
land,  an  underlease.  In  this  respect  an 
underlease  differs  from  an  assignment, 
which  is  a  transfer  of  the  entire  tenn,  or 
residue  thereof.     The  underlessee  has  no 

erivity  with  the  original  lessor,  and  is 
able  for  rent  to  his  immediate  lessor  only. 
But  it  is  different  with  the  assignee. 

TJKIBOBMITT  OB  FB0CB88  ACT.      Is 

the  title  commonly  given  to  the  statute 
2  Will  4,  c.  89,  by  which  a  more  simple 
and  uniform  course  of  proceeding  for  tho 
commencement  of  personal  actions  was 
esiiblished.  Until  the  passing  of  that 
statute,  the  practice  or  forms  of  proceeding 
in  the  three  superior  Courts  at  Westminster 
differed  greatly  from  each  other.  The  im- 
provements introduced  by  this  statute  were 
founded  on  the  report  of  the  Common  Law 
Commissioners,  a  body  of  distinguished 
men  in  the  legal  profession,  appointed  to 
consider  the  effects  of  the  then  existing 
system,  with  a  view  to  its  correction.  In 
some  important  particulars,  however,  the 
enactments  of  the  stat.  2  Will.  4,  o.  39,  have 
been  again  altered  by  the  more  recent  Act 
of  1  &  2  Vict,  c  110 ;  as,  for  instance,  under 
the  Act  of  Will.  4  an  action  might  be  com- 
menced either  by  a  writ  of  suumions  or  by 
a  capias,  wlicreas  under  tho  subsequent 
statute,  which  is  still  in  force,  it  can  only 
be  commenced  by  a  writ  of  summons. 
More  sweeping  enactments  have  been  made 
by  tho  C.  L.  P.  Act,  1852. 
See  title  Pbuoedubs. 


UHITT  OB  F0BBE8SI0K.  Jomt  posses- 
sion of  two  rights  by  several  titles.  As  if 
I  take  a  lease  of  land  from  a  person  at  a 
certain  rent,  and  afterwards  I  tmy  the  fee- 
simple  of  such  land ;  by  this  I  acquire  unity 
of  possession,  by  which  the  lease  is  extin- 
guished ;  because  I,  who  before  occupied 
the  premises  only  in  consideration  of  rent, 
do  by  the  purchuse  of  the  fee  simple  become 
lord  of  the  same.    Cowel. 

TJHLAWBITL  A88EKBLT :  See  title  Riot. 

UPPEB  BEHOH,  COURT  OB.  The  Court 
of  Queen's  Bench  was  so  culled  during  tho 
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intcTTal  between  1649  and  1600,  the  period 
of  the  Commonwealth. 

IF8A0S.  This  word  as  used  in  English 
Law  differs  from  ctutom  and  prescription,  in 
ttiat  no  man  may  claim  a  rent,  common,  or 
other  inheritatice  by  usage,  though  he  may 
by  prescription.  Moreover,  a  usage  is  local 
in  all  cases,  and  must  be  proved ;  whereas 
a  custom  is  frequently  general,  and  as  such 
is  noticed  without  moor.  Usage,  in  French 
Law  is  the  tutu  of  Uoman  Law,  and  corres- 
ponds very  nearly  to  the  tenancy  at  will 
or  on  sufferance  of  English  Law.. 

IF8AV0E.  The  time  which,  by  the 
usage  of  different  countries  between  which 
bills  of  exchange  are  drawn,  is  appointed 
for  their  payment.  This  is  a  calendar 
month,  as  from  the  20th  of  May  to  the  20th 
of  June,  and  what  is  termed  a  double  ubaace 
consists  of  two  such  months.  Chitty  on 
Bills. 

U8SB.  Is  the  act  of  using  or  enjoying 
any  profit  or  benefit  to  be  taken  from  or 
upon  the  land,  or  any  easement  to  be  en- 
joyed upon  or  uver  any  land  or  water.  And 
m  law  tne  effect  of  such  user  (if  continued 
for  a  period  sufficiently  long,  and  under 
circumstances  which  indicate  the  exerciiie 
'of  a  right  on  the  part  of  the  person  so  using 
the  land),  is  to  establish  a  prescriptive 
claim  ever  after  to  enjoy  the  same  profit  or 
easement.  Go.  Litt.  115  a;  and  see  title 
Pbksoription. 


The  word  "  use,"  in  Its  original 
legal  application,  denoted  simply  the 
benefit  or  beneficial  enjoyment  of  land. 
The  invention  of  uses  is  commonlv  attri- 
buted to  the  ecclesiastics ;  and  thoy  having 
been  the  early  lawyers,  that  origin  is  pro- 
bable. The  system  of  uses  was  attended 
with  numerous  advantages  to  the  true 
owners  of  the  land, — the  use  not  being 
subject  to  escheat  or  to  forfeiture,  and 
being  devisable  by  will,  and  transferable 
without  livery  of  seisin;  but  like  other 
systems  it  was  made  the  channel  of  nu- 
merous abuses,  lands  being  conveyed  by 
means  of  it  to  persons  and  in  ways  for- 
bidden by  the  words — or,  at  all  events,  by 
the  policy— of  the  Statute  Law.  Thus, 
by  means  of  the  use,  lands  came  largely  into 
mortmain  to  spiritual  corporations,  con- 
trary to  the  Statutes  of  Mortmain  (7  Edw. 
1 ;  15  Bio.  2,  c.  5) ;  and,  ultimately,  after 
some  Acts  of  a  more  imperfect  character, 
the  Statute  of  Uses  (27  lien.  8,  c.  10)  was 
passed,  which  in  effect  enacted  that  the  use 
should  be  the  land^  and  that  where  the  use 
was  there  the  land  or  legal  estate  should  bo 
and  should  bo  deemed  to  be.  In  conse- 
quence of  this  statute  the  word  '*  use " 
departed  with   its   original    signification, 
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and  became  equivalent  to  seisin  or  legal  es- 
tate. 

By  the  decision  in  TyrreWs  C<ue  (4  &  5 
Ph.  &  M.)  the  Courts  of  Law  held  that  the 
Statute  of  Uses  intended  the  first  use  only, 
and  that  as  soon  as  it  had  executed  that 
use  and  made  it  the  legal  estate,  it  was 
exhausted.  But  ttie  Courts  of  Chancery, 
while  adopting  the  rule  of  Law  so  far,  went 
further,  and  gave  the  benefit  or  beneficial 
enjoyment,  as  before,  to  the  person  intended 
to  benefit,  calling  the  first  usee  the  legal 
estate  man,  or  trustee  merely,  and  the  pro- 
per beneficiary,  being  the  second  or  last 
usee,  the  cestui  que  trust  and  true  owner 
in  Equity. 

By  the  joint  operation  of  the  Statute  of 
Uses  and  the  decision  in  TyrrelPs  Case  two 
lines  of  estate  have  become  well  estab- 
lished in  Law, — namely,  (1)  the  legal  estate 
in  the  trustee,  which  retains  all,  or  nearly 
all,  its  ancient  incidents ;  and  (2)  the  equi- 
table estate  in  the  cestui  que  trust,  which 
has  received  incidents  analogous  to  those 
of  the  legal  estate,  upon  the  muxim,  Equity 
foUows  Uie  Law, 

By  the  means  of  these  uses  new  facili- 
ties have  been  furnished  for  the  conveyance 
of  property. 

See  title  Conveyancss. 

USES,  CEABITABLE :  See  titles  Chabi- 
TIES ;  Chabitabus  Uses  and  Tbusts. 

trSES,  SlJPEBflnnOIFS :  /S<»  title  ScPEB- 
STinous  Uses. 

VSHEB  (from  the  Fr.  huissier,  a  door- 
keeper of  a  Court).  A  subordinate  offi- 
cer in  the  Courts  of  Law.  The  chief 
usher  in  the  Court  .of  King's  Bench  used 
to  hold  his  office  by  letters  patent  under 
the  great  seal  for  two  lives,  and  to  execute 
it  by  three  deputies.  But  see  now  15  & 
16  Vict.  c.  73,  ss.  16-21,  which  enacts  that 
the  ushers  of  the  Superior  Courts  shall  be 
appointed  by  the  Chief  Justices  and  Chief 
Baron  respectively,  and  prescribes  their 
salaries  and  tenure  of  office.  There  are 
also  ushers  in  the  Courts  of  Chancery,  ap- 
pointed in  like  manner  by  the  judges  of 
those  Courts. 

USHER  07  THE  BLACK  SOD.      The 

Gentleman  Usher  of  the  Black  Bod  is  an 
officer  of  the  House  of  Lords  appointed  by 
letters  patent  from  the  Crown.  His  duties 
are,  by  himself  or  deputy,  to  desire  the 
attendance  of  the  Commons  in  the  House 
of  Peers  when  the  royal  assent  is  given  to 
bills  either  by  the  Queen  in  person  or  by 
commission,  to  execute  orders  for  the  com- 
mitment of  persons  guilty  of  breach  of 
privilege,  and  also  to  assist  in  the  intro- 
duction of  peers  when  thoy  take  tho  oaths 
and  their  scats. 
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ITSTJCAPIO.  A  term  of  Boman  Law 
usod  to  denote  a  mode  of  acquisition  by 
the  civil—  t.e.,  old  strict,  law.  It  is,  how- 
cvcrr  sometimes  used  as  interchangeable 
with  longi  temporis  possessio.  It  corre- 
sponds very  nearly  to  our  term  prescription 
or  limitation,  which  by  the  stats.  3  &  4 
Will.  4,  c.  27  (as  to  corporeal  heredita- 
ments), and  2  &  3  Will.  4,  c.  71  (as  to  in- 
corporeal hereditaments)  confers  a  positive 
(although  merely  possessory)  title  on  the 
holder.  But  the  proscription  of  Roman 
I^w  differed  from  that  of  the  English  Law, 
uot  only  in  its  times  (which  are  of  less  im- 
portance), but  also  in  this  great  and  pe- 
culiar feature,  that  no  tncdd  fide  possessor 
{i.e.,  person  in  possession  knowingly  of  the 
property  of  another)  could  by  however  long 
n  (leriod  acquire  title  by  possession  merely, 
tlie  two  never-failing  requisites  not  only  to 
tmieapiOy  but  also  to  longi  temportB  pos- 
getsio,  boing  junta  oatua  (t.6.,  title)  and  bona 
fides  (t.6.,  ignorance).  The  term  tuucapio 
is  sometimes,  but  erroneously,  written  usu- 
captio.  In  Boman  Law.  re-acquisition  by 
luucapio  was  called  usureoeftio. 

USUTBTTCT  (usu/ructus).  An  usufruct 
has  been  defined  to  be  that  real  right  in 
another's  property  which  entitles  a  party 
to  reap  all  the  fraits  of  the  thing,  and  in 
general  to  have  the  whole  use  and  enjoy- 
ment of  it,  as  far  as  is  practicable,  without 
injury  to  its  substance  (tialva  rerum  sub- 
Htantid).  He  who  is  so  entitled  to  enjoy 
the  fruits  of  another's  property  is  termed 
the  usufructuary,  in  contradistinction  to  the 
actual  proprietor  of  the  thing  (Just.  Inst, 
ii.  4).  The  usufructuary  was  invariably 
entitled  for  life,  and  for  no  less  period  ;  he, 
therefore,  corresponds  to  our  tenant  for  life. 

USUTBTJIT.  This  is,  in  French  Law, 
the  usufruct  of  English  and  Roman  Law. 

TTSITRA  MABITIHA:  See  title  Fcenus 
Naxjticcm. 

USUBIOnS  COHTBACfl :  See  title  Usury. 

USUBPATION    07   ABVOWSOK.       An 

injury  which  consists  in  the  absolute  ouster 
or  dispossession  of  the  patron,  and  which 
happens  when  a  stranger  who  has  no  right 
presents  a  clerk,  and  the  latter  is  there- 
upon admitted  and  instituted. 

TTSUSPATIOK  07  TBARCHISES,  or  07- 
nCES.  The  unjustly  claiming  or  usurp- 
ing any  office,  franchise,  or  liberty. 

1TSI7B7  (uBura.)  An  unlawful  contract 
on  the  loan  of  money  to  receive  the  same 
again  with  exorbitant  increase;  that  is, 
not  only  to  receive  the  principal  sum  again, 
but  also  an  exorbitant  interest  by  way  of 
com{N3nsation  for  the  use  of  such  principal 
tiuui.     All  restrictions  upon  the  rate  of 
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interest  were,  however,  abolished  by  stat. 
17  &  18  Vict.  o.  90. 

UTTER,  TO.  In  law  signifies  to  put  in 
circulation,  to  oficr  or  tender  to  another 
man,  and  is  used  in  reference  to  forged  in- 
struments or  counterfeit  coin.  Thus,  by 
Stat.  11  Geo.  4  &  1  Will.  4,  c.  G6,  it  is 
enacted  that  the  forging  or  uttering  of  any 
Exchequer  bill,  Bank  of  England  note, 
bill  of  exchange,  deed,  transfer  of  stock, 
&o.,  &o.,  knowing  it  to  be  forged,  and  with 
the  intent  to  defraud,  shall  ho  felony ;  and 
by  2  Will.  4,  c.  34,  s.  7,  it  is  provided  that 
"  if  any  person  shall  tender,  utter ^  or  put 
off  any  false  or  counterfeit  gold  or  silver 
coin,  knowing  the  same  to  be  counterfeit, 
he  shall  be  guilty  of  a  misdemeanor,  and 
bo  imprisoned  for  any  term  not  exceeding  a 
year.    See  Bex  v.  Jonesj  9  C.  &  P.  761. 


TTTTES  BAB  (or  Outer  Bar)  is  the  bar  at 
which  those  barristers,  usmJly  junior  men, 
practise  who  have  not  yet  been  raised  to 
the  dignity  of  queen's  counsel  These  junior 
barristers  are  said  to  plead  without  the 
bar,  while  those  of  the  higher  rank  are 
admitted  to  seats  within  the  bar,  and 
address  the  Court  or  a  jury  from  a  place 
reserved  for  them  and  divided  off  by  a  bar. 
See  title  Utter  Barristeub. 

UTTEB  BABBISTEBS.  Barristers-at- 
law,  in  general,  who  plead  without  the 
bar.  They  are  called  utter  barristert*,  t.c., 
pleaders  without  the  bar,  to  distinguish 
them  from  the  benchers,  or  those  who  have 
been  readers,  and  are  sometimes  admitted 
to  plead  within  the  bar,  the  same  as  king's 
and  queen's  counsel  are.    Oowel. 


V. 


VAGATIOK.  The  interval  between  each 
term  is  termed  the  vacation,  that  is,  be- 
tween the  end  of  one  term  and  the  beginning 
of  the  next.  These  intervals  of  a  cessation 
of  business  are  retained  under  the  Judi- 
cature Act,  1873,  but  are  differently  reck- 
oned, the  distinction  of  terms  having  been 
abolished  by  that  Act,  in  name  at  least. 

VADIUK  XOBTinTX  (dead  pledge) :  See 
next  title. 

VADIUM  VIYUM  (a  living  pledge). 
When  a  man  borrows  a  sum  of  money  of 
another  (suppose  £200),  and  grants  him 
an  estate,  as  of  £20  per  annum,  to  hold 
till  the  rents  and  profits  shall  repay  the 
sum  so  borrowed ;  in  this  case  the  land  or 
pledge  is  said  to  be  living ;  it  works  off, 
i.e.,  repays  and  survives,  the  debt,  and  im- 
mediatdly  on  the  discharge  of  that  reverts 
back  to  the  borrower.    It  is  called  a  vicum 
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d-'t.  'ot  i_*  =.  nj-- -  r  r_-i*':  -•►^•1*  h^ri- 

t  L  "  !•::•?  rrK-¥-  '€  l«  t^  tJi-r'r-  ?per>'-« 
of  r»i  '  "^  t  -  r  .-'i-r-r  ret  re*  iL-.  rtr.ta 
a.vi  jr  lis  w.tj  -1  k  nTTLt.  iii  w^-h  iv- 
»P  <rt  ti.  T  l«Th  d_3tx  fr.ca  a  e— •n^s^ 

TAOABOraS   sad   TAfiXAni.       For 

the  c-3^r:.-«i  w.j?h  hri'^  prra»03  im  ^r 
e.i v-r <^f  u*t-?*r  ■it:><a  r.^;-  '"-.s^.  se^-  the  »t  .tA. 
5  C;x»  4.  e,  !S3  :  I  ^  1  Y.jt.  e.  36;  msA  31 
A  :C  Yin  c.  52. 

TlflfEAITi:  St«  ii'Je  Vagabootds  asd 

TALOS  HAUTAenCoifi^  o/MmW). 
The  nif-aiT.i'.ff  of  t  aa  naa?  be  c*illc<?t  -d 
from  th*-  f"il  •winzpi.'r^ire : — -  Darin jt  the 
pr*-val«-!j'*»»  of  t*ie  fr'  i-ial  t*^ni^*9  tli«*  gnir- 
ill  in  WJ8  at  lit^Tty  to  ex^nrUie  over  Lis 
infint  wanl  the  ri^ht  of  ma'riije  (.'nan'- 
tafjiwn^  9Li  c*»nLni«iuliu^i;'»h--l  frwa  ii£«tri- 
iii<>n}  ).  which  in  its  fi  uiLtl  :<'TiSe  M:niiii<':$ 
the  p>»wer  whif*:!  thf  l«»nl  or  eiiardi  in  in  ci.i- 
valn-  ha*l  of  di:'f*'«sinj  of  hid  infMut  war^l 
in  nifltrin)o:i)r.  Y**t  wLih*  t  .e  infant  wu3 
in  wanl  the  gnanliiin  liad  the  puwvr  of 
tend*  rin^  l.im  or  her  a  suittblc  match, 
witliout  *lL»]'ar.ij;n-mti:t  or  ineiiuAiity; 
which  if  tho  infant:}  refudj«L  thev  forfeited 
the  value  of  the  marria^:e  (rulorem  mart- 
Uujii)  to  their  guardian ;  tl.at  is,  so  much 
as  a  jury  would  a»>e±i.  or  any  one  would 
bond  tide  give  to  the  ^^u.irdian  ft»r  such  an 
alliance;  an<l  if  theinrnnta  marrieti  them- 
selvr-j*  without  the  fruirliaii'tf  ct-UM-nt  they 
forfeited  douhlr  the  like  value,  dnplictm  ro- 
lurtm  marilofjiiy     Litt.  110. 

YALVABLS    COKSIDERATIOK.        The 

dUtinction  betwien  a  ^ood  and  a  valuable 
cr)iihi(U;ration  is,  that  the  former  conhi^ts  of 
crinHiderations  of  blod,  or  of  natural  love 
and  atfection ;  as  when  a  man  f^rauts  an  es- 
tate to  a  near  relation  from  motives  of  genc- 
roMity,  prudence,  and  nutural  duty ;  and 
the  latter  connijsts  of  such  a  consideration  as 
money,  marriujce  which  is  to  follow,  or  the 
like,  which  the  law  esteems  an  equivalent 
given  for  tlio  grant.  The  conveyance  by 
iwrgain  and  sale  requires  to  be  for  valuable 
consideration,  as  distinguished  from  that 
by  a  covenant  to  stand  seised,  which  rtj- 
quires  to  be  for  blrxxl  or  natural  affection 
(»(te  title  Conveyances).  In  the  stitutes 
of  Klizabcth  ngninat  fraud  (13  Eliz.  c.  5, 
und  27  KHz.  c.  4),  a  good  consideiation 
means  a  valuable  one. 

VABIAHCES.    It  is  a  giUotul  rule  that 
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a  fartr  kiis4  rMorer 
pr»#4^.i :  \<tL  in 
iiusaterU  io  the 
<■*  foper&jy^as^  a 
pk^iiTL?  aad  the  er^dence 
nrre  e&f  <«-iaUT  siiKe  tbe  p<jiier»  of  am^r  :- 
meet  eocf-^fred  by  ti^e  C  L.  X*.  Act.  1  v-l 
Tanances  are  of  the  following  kind?  — 
(1.)  VariaDoe  in  the  parUeg  to  a  oo- 
trirt. — being  either  the  omiwiinfi  of  i. 
piai'Ltidr  who  oo<rfat  t>»  be  joined  (^Gra)'-* 
T.  hoi'.^^lJom^if.K.t^X  or  tbe  mi^y.::  IT 
(d  a  plaintiff  or  d'.feudAiit.  not  al:*''  i.- 
n-.-n-joiDder  of  a  delendant  (1  Wma.  Ssc:  L 
±.^1-4).  vhicli  can  only  be  pleaded  in  aU:<- 
menL  Tht^«e  caeea  €if  Tariaibce  niar  U 
azcen<ied  at  uim  prims  under  the  C.  L  P. 
Act,  lb52,  as.  35—38.    (Set  title  Ajucsi- 

MKNT.) 

(2.)  Variance  in  the  eotmdfraiioa  of  % 
contnict, — being  the  omiabioa  of  any  pa.'l 
of  the  oonsdeiation.  The  Tariance  in  »ncb 
a  caae  is  latal  {Dadutood  t.  PeoH,  Sbs- 
nin?  8  Index,  308X  nnlesa  the  noiittpH  part 
is  not  materiaL     Clarke  t.  Grag^  6  East^ 

(8.)  Yarianoe  in  the  protmiee  in  a  ron- 
tract, — ^being  the  omisacm  of  anj  part  of 
the  promise.  The  Tariance  in  such  a  cas^ 
may  or  may  not  be  fatal ;  e^.,  the  ooiisfri>'^ 
of  an  exception  oimtained  in  the  pioiu;*^ 
would  be  fatal  (Laiham  T.  Bmil^,  2  &  & 
C.  20X  but  the  omission  of  an  addition  ^r 
of  a  defeasance  would  not  be  so.  Milea  r, 
Sheward,  8  East,  7;  HMamY.  E,I.Cv.l 
T.  B.G40, 

VASSAL.  Originally  signi£ed  a  feod&l 
tenant  or  giantce  of  land.  It  see&i 
doubtful  what  the  exact  relaUonahip  aa» 
that  subsisted  bet?reeu  lord  and  Tasaal : 
some  writers  are  of  opinion  that  they  stc¥>l 
to  each  other  in  the  relation  of  landl*^ 
and  tenant,  and  to  a  certain  extent  were 
the  compnniouB  of  each  other ;  while  othen 
affirm  that  the  vassal  was  little  better  thui 
the  slave  or  bondman  of  his  lord.  The 
state  or  condition  of  a  yassal  ia  temuxl 
vasaalage.    2  Chitty*s  Bl.  52,  n.  (6> 

VEHDmOKS  EXPONAS.  A  jndiciul 
writ  directed  to  the  sheriff  commanding 
him  to  sell  goods  which  he  lias  taken  into 
his  hands  by  virtue  of  a  former  writ  (but 
to  which  writ  he  had  returned  that  he  ha*l 
taken  the  goods,  but  that  the/  remained  in 
his  hands  for  want  of  buyers),  in  order  U* 
satisfv  judgment  against  the  defendant. 
1  Arch.  Pract.  678;  Keg.  Jud.  33. 

VEKBOBS  AHD  PT7SCHASEB8.       The 

vendor  of  Panels  undertakes  to  make  a  gocid 
title  thereto,  and  should  he  faU  to  dose. 
the  purchaser  is  discharged  from  his  cttc- 
tnict,  and  recovers  damages  (Fluream  t. 
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ThomhiU,  2  W.  Bl.  1078  ;  Hopkins  v. 
Orazebrook,  G  B.  &  0.  31).  The  duties  of 
BQch  a  vendor  are  now  regulated  in  all 
material  points  by  the  Vendor  and  Pur- 
chaser Act,  1874  (37  &  38  Vict  o.  78), 
B.  2,  and  inddentaUy  also  by  the  other  sec- 
tions of  that  Act,  relative  to  Abstracts  of 
Title,  Sales  by  Trustees,  Protection  of 
Legal  Estate,  and  Tacking.  On  the  other 
hand,  the  vendor  of  personal  property  (not 
being  chattels  real),  comes  under  no  such 
liability,  unless  he  expressly  chooses  to 
warrant  the  title  of  tlie  thing  sold,  the 
general  maxim  of  the  Common  Law  in  the 
case  of  sales  of  personal  property  being 
caveat  emptor  (Morley  v.  AUenboroughj  3 
Ex.  500).  Usually,  upon  a  purchase,  the 
risk  of  the  thing  purchased  attaches  to  the 
purchaser,  as  fiom  the  moment  that  the 
sale  is  complete  (Tarling  v.  Baxter,  Tud. 
L.  q.  Mer.  Law,  596).  See  title  Sale  with 
re  erenoe  to  aalefi  of  personal  property,  and 
the  following  titles  with  reference  to  sales 
of  real  property  (including  leaseholds  or 
chattels  real),  viz.,  Abstbaot  of  Title; 
Gonvetancb;  Fraud;  and  for  Vemdob's 
Lien — see  title  Trusts. 

VSHIBE  FAGU8.  A  judicial  writ 
which  used  to  be  directed  to  the  sheriff  of 
the  county  in  which  a  cause  was  going  to 
bo  tried,  commanding  him  to  cause  a  iury 
of  twelve  men  to  come  from  the  body  of 
his  county  to  try  the  issue  between  the 
litigating  parties.  The  writ  has  been  abo- 
lished by  the  C.  L.  P.  Act,  1852,  s.  104. 
See  title  Jury. 

VENIBE  DS  KOVO.  A  fresh  or  new 
venire,  which  the  Court  grants  when  there 
has  been  some  impropriety  or  irregularity 
in  returning  the  jury,  or  where  the  verdict 
is  so  imperfect  or  ambiguous  that  no  judg- 
ment cun  be  given  on  it  (2  Arch.  Pract. 
1549 ;  Smith's  Action  at  Law,  173).  In  all 
cases  where  this  trial  de  n&vo  is  grau table, 
the  Court  is  bound  to  grant  it  as  of  right, 
and  without  being  shackled  with  any 
restrictive  or  other  condition. 

yEKTEB  (the  helly).  Is  used  in  law  as 
designating  the  maternal  parentage  of  chil- 
dren. Thus,  where  in  ordinary  phraseo- 
logy, wo  should  say  that  A.  was  B.'s  child 
by  his  first  wife,  he  would  be  dcscril)od  in 
law  as  •*by  the  first  venter;"  similarly, 
we  may  say,  "A.  died  sciswl,  leaving  two 
infant  daughters  by  clificrent  venters." 
Dtm  d.  Burma  v.  A'eeit,  7  T.  U.  886. 

VENTTS.  The  county  in  which  an 
action  is  intended  to  be  tried,  and  from 
the  body  of  which  the  jurors  are  accord- 
ingly to  be  summoned,  is  so  called.  This 
county,  or  rcntw,  as  it  is  termed,  when 
fixed  upon  and  deteruiiued  by  the  plaintiff, 
is  always  inserted  in  the  margin  of  his  de- 


VEK  U£— cofUtnti6<2. 
olaration,  which  is  termed  '^laying  tho 
venue  *'  in  such  a  county  ;  and  the  action 
itself  is  then  said  to  be  *'  laid  "  or  brought 
**  within  that  county.'*  By  the  Judicature  • 
Act,  1873  (Sched.  Rules  of  Proo.  28),  there 
is  to  be  no  local  venue  for  the  trial  of  any 
action,  but  when  the  plaintiff  proposes  to 
have  the  action  tried  elsewhere  than  in 
Middlesex,  he  is  in  his  statement  of  claim 
to  name  the  county  or  place  in  which  ho 
proposes  that  the  action  shall  be  tried ;  and 
the  action  thereupon  shall,  xmless  the  judge 
otherwise  orders,  be  tried  in  the  county  or 
place  80  named. 

VEBDEBOB  (verdurier).  An  officer  of 
the  king's  forest,  who  is  sworn  to  maintain 
and  keep  the  assizes  of  the  forest,  and  to 
view,  receive,  and  inrol  the  attachments 
and  presentments  of  all  manner  of  tres- 
passes of  vert  and  venison  in  the  forest. 
Manwood,  o.  6,  s.  5. 
See  also  title  Vest. 

VEBBIGT.  A  verdict  is  the  unanimous 
judgment  or  opinion  of  the  jury  on  tho 
point  or  issue  submitted  to  them.  A  ver- 
dict is  either  general  or  special.  It  is  said 
to  be  general  when  it  is  delivered  in 
general  words  with  the  issue ;  as  if  tho 
issue  be  on  a  plea  of  not  guilty,  then  a 
general  verdict  would  be  that  the  defen- 
dant is  guilty,  or  is  not  guilty,  as  the  case 
may  be.  It  is  said  to  be  special  when  tho 
jury  insttad  of  finding  the  negative  or 
aifirmative  of  the  issue,  as  in  the  case  of  a 
general  verdict,  declare  that  all  the  facts 
of  the  case  as  disclosed  upon  the  ovidenco 
before  them,  are  in  their  opinion  proved, 
or,  in  other  words,  find  the  special  fects  of 
the  case,  but  that  they  are  ignorant  in  point 
of  law  on  which  side  they  ought,  upon 
these  facts,  to  find  the  issue ;  that  if  upon 
the  whole  matter  the  Court  shall  be  of 
opinion  that  the  issue  is  proved  for  the 
plaintiff,  they  find  for  tho  plaintiff  accord- 
ingly, and  assess  the  damages  at  such  a 
sum,  &c. :  but  if  the  Court  are  of  an  oppo- 
site opinion,  then  vice  versa.  This  special 
verdict  is  then,  together  with  the  wholo 
proceedings  on  the  trial,  entered  on  roconl ; 
and  the  question  of  law  arising  on  tho 
facts  found  is  argued  before  the  Court  in 
banc,  and  decided  by  that  Court  as  in  caso 
of  demurrer.  A  verdict  is  called  a  privy 
venlict  when  tho  judge  has  left  or  ad- 
journed the  Court;  and  the  jury  being 
agreed,  in  order  to  l)e  delivered  from  their 
confinement,  obtain  k^ve  to  give  th^ir 
verdict  privily  to  the  judge  out  of  Court, 
which  privy  verdict,  however,  is  of  no  force, 
unless  afterwards  affirmed  by  a  public  ver- 
dict given  openly  in  Court.  Ikxite's  Suit 
at  Law,  273 ;  SUph.  PI.  100 ;  Sm.  Act.  at 
Law,  159. 
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TEBOE  (virga,  rod).  The  Court  of  the 
Marshabk.-a  liad  jurisdiutioa  within  tko 
verge  of  tho  Court,  which,  in  this  respect, 
extended  for  twelve  miles  round  the  king's 
'  place  of  residence.  Tlie  word  "  verge  "  is  also 
used  to  signify  a  rod  or  stick  by  which 
one  is  admitted  tenant  to  a  copyhuld  e^ite, 
by  holding  it  in  one's  hand  and  swearing 
fealty  to  the  lord  of  the  manor.  Old  Nat. 
Brov.  17. 

• 

YEBIFICATIOK.  Is  a  certain  formula 
with  which  all  pleadings  containing  new 
aifirmiitivo  matter  must  conclude.  It  is  in 
itself  an  averment  that  the  party  pleading 
is  ready  to  esttiblish  the  truth  of  what  he 
has  set  forth.  It  is  either  common  or 
special.  The  common  verification  runs  in 
tlie  following  form :  ^'  And  this  the  plain- 
tiflf  [or  defendant]  is  ready  to  verify."  A 
H{)ecial  verification  is  used  only  when  the 
matter  pleaded  is  to  be  tried  by  record,  or 
by  some  otiier  method  than  the  ordinary 
mude  of  trial  by  jurv ;  and  in  tho  case  of 
a  trial  by  the  record  would  be  in  the  fol- 
lowing form :  "  And  this  the  plaintiff  [or 
defendant]  is  ready  to  verify  by  the  said 
record."  when  new  matter  is  introduced 
into  a  pleading,  it  must  always  oonelude 
with  a  verification.  Steph.  PI.  479 ;  Finch's 
Law,  35^. 

See  also  title  £t  Uoc  Paratus  kst 
Yebificaub. 

YEBT  (Fr.  green).  In  general  signifies 
everything  tliut  grows  and  bettrs  green  leaf 
within  the  forest.  There  are  two  sorts  of 
vert  in  every  forest,  viz.,  over  vert  and 
neather  vert.  Over  vert,  sometimes  also 
called  hauU-boys,  is  all  manner  of  great 
wood,  as  well  such  as  bear  fruit  as  do  not. 
Old  ash  and  holly  trees  are  accounted  over 
vert.  Neather  vert,  sometimes  also  culled 
gouth-hoy>*t  comprises  all  kinds  of  under- 
wood, bushes,  thorns,  gorsc,  and  such  like. 
Whether  fern  and  heuth  are  included 
under  the  term  "neatlier  vert,'*  seems  doubt- 
ful. Man  wood  argues  that  they  are  not ; 
FU^ctwood  and  Hesket  maintain  the  con- 
trary opinion.  Tho  vert  which  grows  in 
the  lung's  demesne  woo<ls  is  termed  special 
vert.  From  this  word  **  vert"  is  derived  the 
word  ••  verderor."  See  Harowood,  c.  6,  as.  2, 
4,6. 

VESTED  INTEBE8T.  An  interest,  pro- 
perty, or  estate,  whether  in  possession  or 
not,  which  is  not  bubject  to  any  condition 
precedent  and  unperformed.  The  interest 
may  be  either  a  present  and  immediate 
interest,  or  it  may  be  a  future  but  uncon- 
tingent,  and  therefore  transmissible,  in- 
terest, an  interest  which  is  contingent  not 
being  transmissible  at  all.  Thus  a  vested 
remainder  is  that  description  of  remainder 
by  the  creation  of  which  a  present  interest 
passes  to  the  party;  and  though  tho  rc- 
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mainder  itself,  ex  vi  termiwL,  can  only  \*t 
enjoyed  in  fiUura,  yet  a  present,  immt^ 
diate,  and  didposable  interest,  as  remainder- 
man, is  at  once  conveyed,  and  tbereforD 
the  remainder  is  called  a  vested  remainder. 
A  vested  interest  is  not  necessarily  an 
unconditional  interest;  on  theoontiary.  it 
is  frequently  qualified  by  some  condition, 
being,  however,  a  condition  which  6*^^ 
not  extend  to  delay  tho  Testing  of  the 
interest. 

TESTED  LB0AC7.      A  l^acy  is  said  to 

be  vested  when  the  words  of  the  testator 
making  the  bequest  convey  a  transmissible 
interest,  whether  present  or  fatnre,  to  the 
legatee  in  the  legacy.  Thns  a  legacy  u* 
one,  to  be  paid  when  he  attains  the  age  of 
twenty-one  years,  is  a  vested  legacy, 
because  it  is  given  unconditionally  and 
absolutely,  and  therefore  vests  an  imtne- 
diate  interest  in  the  legatee,  of  which  the 
enjoyment  only  is  deferred  or  postponed ; 
and  if  such  legatee  die  before  ihni  age, 
his  representatives  shall  reoeiTc  it  out  <^ 
the  testator's  personal  estate  at  the  time 
that  it  would  have  become  payable  Lad 
the  legatee  himself  lived.  But  if  the 
legacy  were  ^ven  when  or  if  the  legatee 
attain  a  certain  ago,  it  would  not  be  vested, 
i.e.j  transmissible,  nntil  that  age ;  and  if 
the  legatee  were  to  die  before  that  age,  tl.c 
legacy  would  faU  to  take  effect,  and  his 
representatives  could  make  no  claim  to  it 
For  in  this  case  the  boqucst  is  a  kind  of 
conditional  one,  depending  upon  the  hap- 
pening of  a  certain  event,  viz^  the  k^ga- 
tee's  attaining  the  specified  age.  See  //b- 
rasUm's  due,  Pawlett  v.  PawleU,  Stapltton 
V.  Cheales,  and  Hansom  v.  Graham^  Tod. 
L.  0.  Conv. 

YIAOERE,  SEHTE.  In  French  Law  is 
a  rent-charge  or  annuity  payable  for  the 
life  of  the  annuitant. 

YICAB  (vieariuB).  The  priest  or  par- 
son of  every  jmrish  is  termed  a  ledor, 
unless  tho  predial  tithes  be  appropriated, 
and  then  he  is  called  a  vicar,  that  is,  has 
the  part  of  a  vice-rector.  The  distinction, 
therefore,  between  a  parson  and  vicar  is 
this,  that  the  parson  has  for  the  most  port 
the  whole  right  to  all  the  eccle&iastical 
dues  in  his  parish ;  but  a  vicar  has  gene- 
rally an  appropriator  over  him,  entitled  to 
the  best  part  of  the  profits,  and  to  whom 
he  is  in  effect  perpetual  curate,  with  a 
standing  salary.  Cowel ;  Wms.  Real  Prop. 
830.  8th  ed. 

YICAB-OEHESAL.  Is  an  eoclesiaatical 
officer  in  each  diocese,  appointeti  by,  and 
actuig  under,  tho  authority  of  tlio  bishop, 
lie  formerly  wns  only  occasionally  constitu- 
ted during  tho  bishop  s  absence  from  Ui^ 
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dioo(^8e;  but  now  he  is  tbo  perpotnal  repre- 
sentative of  the  bishop  in  certain  matters, 
sucb  as  the  granting  of  licences,  &o., 
where  there  is  nothing  of  contention  or 
litigation  between  the  parties.  He  appears 
to  have  no  criminal  jurisdiction,  and  there- 
fore cannot  inquire,  in  the  place  of  the 
bishop,  into  such  offences  as  quarrelling, 
brawUng,  or  smiting,  &c.  Soger's  £cc. 
Law,  143,  144;  Gibs.  Introd.  23;  2%orpe 
V.  Mansd,  1  Hag.  Con.  4,  in  notig, 

VICABIAL  TITEES.      Those  tithes  to 
which  vicars  ore  entitled,  and  which  aro 
generally  called  privy  or  small  tithes. 
-     See  title  Tithes. 

YICIHAOS  (f^m  the  Fr.  voUinage, 
neighbourhood).  Common  because  of 
vicinage  or  neighbourhood,  signifies  the 
right  exeroised  by  the  inhabitants  of  two 
townships  which  lie  contiguous  to  each 
other,  of  Intercoramoning  one  with  another; 
the  beasts  of  the  one  straying  mutually 
into  the  other's  Adds  without  any  molesta- 
tion from  cither. 

See  title  CoMuoN. 

VIDELICET,      or      SCILICET.         The 

wordd  to  wit,  or,  that  is  to  say,  so  fre- 
quently used  in  pleading,  are  technically 
called  the  videlicet,  or  scilicet ;  and  when 
any  fact  alleged  in  pleading  is  preceded 
by,  or  acoompaniea  with,  these  words, 
such  fact  is,  in  the  language  of  the  law, 
said  to  bo  laid  under  a  videlicet.  The  use 
of  the  videlicet,  or  scilicet,  is  to  point  out, 
particularise,  or  render  more  specific  that 
which  has  been  previously  stated  in 
general  language  only ;  also  to  explain 
that  which  is  doubtful  or  obscure.  It  hns 
been  called  by  Lord  Hobart  a  "  hand- 
maiden to  another  clause."  Where  the 
scilicet  is  contrary  to  the  preceding  general 
statement  it  may  be  rejected  {Dakin*s  Case, 
2  Wms.  Saund.  678).  But  a  videlicet,  or 
scilicet,  which  is  not  so  contrary,  and 
which  is  not  mere  surplusage,  cannot  be 
rejected  as  immaterial,  but  may  be  tra- 
versed like  any  other  averment.  Bee 
notes  to  Dakin's  Case,  supra. 

VIEW.  In  real  actions  a  defendant 
might  have  demanded  a  view,  that  is, 
a  sight  of  the  thing,  in  order  to  ascertain 
its  identity  and  other  circumstances.  As 
if  a  real  action  were  brought  against  a 
tenant,  and  such  tenant  did  not  exactly 
know  what  land  it  was  that  the  de- 
mandant asked,  then  he  might  have 
prayed  the  view,  which  was  that  he  might 
see  the  land  which  the  demandant  claimed 
(F.  N.  B.  178).  And  now  generally  under 
the  C.  L.  P.  Act,  1854,  s.  58,  an  inspection 
of  real  or  personal  property  may  be  had  or 
made  whenever  it  would  be  conducive  to 
the  riglit  decision  of  a  aiso. 


VIEW    OF     FRAHXPLEDOB.        The 

office  which  the  sheriff  in  his  County 
Court,  or  the  bailiff  in  his  hundred,  per- 
formed in  looking  to  the  king's  peace,  and 
seeing  that  every  man  was  of  some  pledge. 
See  title  Fkankplbdoe. 


VIEW  OF  AH  nraUEST.  Is  a  view 
or  inspection  taken  by  a  jury,  summoned 
upon  an  inquisition  or  inquest,  of  the  place 
or  property  to  which  the  inquisition  or 
inquiry  refers. 
See  title  View. 

VI  LAICA  BEMOVENDA.  A  writ 
that  lies  where  two  persons  contend  for 
a  chureli,  and  one  of  tliem  enters  into  it 
with  a  great  number  of  laymen,  and  keeps 
out  the  other  vi  et  armis ;  then  he  who  is 
so  kept  out  shall  have  this  writ  directed  to 
the  sheriff,  by  virtue  of  which  he  shall 
remove  such  lay  foroe.  But  the  sheriff 
must  not  remove  the  incumbent  out  of  tho 
chureh,  whether  he  is  rightfully  there  or 
not,  but  only  the  foroe,  or  laymen,  that 
accompanied  him.  Les  Termes  de  la  Ley  ; 
Cunningham. 

Vnii.  Seems  to  bear  the  same  signi- 
fication in  law  as  a  town  or  tithing,  and 
each  of  them  is  said  to  have  had  originally 
a  church,  and  celobrution  of  divine  ser- 
vice, sacraments,  and  burials ;  though  this 
seems  to  be  rather  an  ecclesiastical  than  a 
civil  distinction,  and  hence  it  is  that  tho 
word  *'  vill "  has  by  some  writers  been  de- 
scribed as  a  parish  or  a  manor.  It  appears 
to  have  some  different  significations,  but 
its  more  ordinary  meaning  was  that  of  a 
town ;  and  the  Statute  of  Exeter  (14  Edw. 
1)  so  uses  it  in  making  frequent  mention 
of  vills,  demi-vills,  and  hamletB.  Sir 
Henry  Spelman  conjectures  entire  vills  to 
have  consisted  of  ten  freemen  or  frank- 
pledges (hence  tithing),  and  demi-vills  of 
five.  Co.  Litt  115  b. ;  stat.  14  Edw.  1 ; 
Spel.  Gloss.  274;  1  Inst.  115;  Bract,  lib. 
4,  o.  31. 

VILLAINS,  or  VILLEIH8.  Were  a 
sort  of  people  under  the  Saxon  government 
in  a  conaition  of  downright  servitude, 
who  were  used  and  employed  in  the  most 
servile  works,  and  are  even  said  to  have 
belonged  to  the  lord  of  the  soil,  like  tho 
cattle  or  stock  upon  it.  They  seem  to 
have  been  those  who  held  what  is  termed 
the  folk-land,  from  which  they  were  re- 
moveable  at  the  lord's  pleasure.  These 
villeins,  belonging  principally  to  lords  of 
manors,  were  either  villeins  regardant, 
that  is,  annexed  to  the  manor  or  land,  or 
else  they  were  villeins  in  gross,  or  at  large, 
that  is,  annexed  to  the  person  of  the  lord, 
and  transferable  by  deed  from  one  owner 
to  another,  either  apart  from,  or  with,  tho 
land    Tho  tenure  by  which  villeins  held 
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their  land,  and  their  condition  in  general, 
was  termed  **  viU'cnage."  Cowel ;  Lss 
Termer  de  la  Ley. 

8ee  title  Yillknaqb. 

vniiAyis  Bwu  subtbaciib  bb- 

DVGEHDI8.  A  writ  that  lay  for  the 
restoring  the  kingfs  bondmen  who  had 
been  carried  away  by  others  out  of  hia 
manors  to  which  they  belonged.  Beg. 
Orig.  87 ;  Cowel. 

VULAKOtrS  JUBOKEHT.  Such  a 
judgment  as  threw  the  reproach  of  villany 
and  shame  on  thuse  against  whom  it  was 
given,  and  by  which  they  were  discredited 
and  disabled  as  jurors  or  witnesses;  for- 
feited their  goods,  and  chattels,  and  lands, 
for  life ;  hatl  their  lands  wasted,  their 
houses  razed,  their  trees  rooted  up,  and 
their  bodies  committed  to  prison  (1  Hawk, 
r.  C  193 ;  Lamb.  Eiren.).  A  judgment  in 
attaint  against  unjust  jurors  had  those 
effects,  and  was,  therefore,  a  vlllanous 
judgment. 

See  titles  Attaint  ;  Jcbobs,  Imxttnitt 

OF. 

YILLXNAOE.  This  was  the  species  of 
Blflvery  or  serfdom  in  which  villeins  lived ; 
fur  the  varieties  of  whom  see  title  Vil- 
lains. It  was  a  state  of  society  recognised 
by  the  law,  but  which,  from  various  cir- 
cumstances favouring  liberty,  has  entirely 
disappeared  out  of  England ;  the  latest 
cases  on  the  subject  being  CtoucKb  Cote 
(9 &  10 Eliz), and  Figg v. CkUey  (15  Jac.  1) ; 
and  according  to  the  genius  of  the  English 
constitution,  as  explained  by  Mr.  Har- 
greaves  in  his  argument  in  SomersetCB 
Ca««,  no  new  slavery  can  be  introduced 
into  England.  So  jealous,  indeed,  was  the 
law  of  any  such  now  form  of  it,  that  it 
was  at  one  time  doubted  whether  a  con- 
tract of  service,  intended  to  last  during 
the  life  of  the  servant,  was  legal;  a  ques- 
tion decided  in  favour  of  the  legality  of  it 
in  Wallis  v.  Day  (2  M.  &  W.  273  (1837)). 
A  slave  who  is  for  one  moment  introduced 
by  his  master  on  English  territory  is, 
therefore,  absolutely  free  (jSmnersetVs  Case^ 
20  St.  Tr.  1),  nor  may  his  owner  carry 
him  by  force  out  of  the  country  (Magna 
Charta  and  Habeas  CJorpus  Act) ;  although 
if  the  slave  of  his  own  accord  return  witli 
his  master  to  the  slave  country,  his  slavery 
at  once  re-attaches.  The  Slave  Grace^  2 
Hagg.  Adm.  91. 

YINCULO  HATBIMOKII,  DIVOBCE  A. 

A  divorce  from  tlie  bond  of  matrimony. 
See  title  DivoiiCE. 

yiOLENT    PBESUMPnON:    See   title 

I'fiKBUMPTION. 

yiBTUTE   CUJUS  (frtf  reaaon  whereof). 


VIBTUTE  CUJUB — coniinmedL 
That  part  of  the  declaration  in  an  aeiirr 
which,    after   setting    forth    tbe     rari  ti- 
g^vances    oomplained    ofl     prooeed^    u^ 

Soint  out  the  injurioas  results  vrhich  bi cr- 
owed therefrom*  ia  frequently  iechnirsJIf 
spoken  of  as  the  *'  virtuie  cujua^"  from  t  /- 
worU  employed  therein,  which  are;  ^  l^ 
xeaaon  whereof."    Thus,  in  an  aetino  t>  r 
diverting  water  horn  the  plain  tiff's  bJI 
the  declaration,  after  stating  the  plaintifs 
ri^ht  to  the  water,  and  parttcnlanang  tbi 
injurious  act  oomplained  of,  procei^  t 
point  out  the  injury  which  the  plaiijLf 
has  Bostained  in  conseqnence,  in  thel^:- 
lowing   manner:   "and    the    plaintiff,  'y 
recMm  of  the  premiteSy*'  had  been  nreventfi 
from  working  his  said  mill  in  so  oene^rL^ 
a  manner  as  he  hen^tofore  has,  and  otb^ 
wise  could  and  would  have  done,  Ste,  &'- 
See  Doctr.  PI.  351:  11  Bmj.  10t>:  Stet4 
PI.  221.  5th  edit. 

VI8ITATI0B.  The  office  perfoimed  hx 
the  bishop  of  every  diooese  once  in  eviir 
three  years,  or  by  the  archdeacon  once  m 
eveiy  year,  of  visiting  the  charched  asi 
their  rectors.  These  viaitationa  were  is- 
stituted  for  the  purpose  of  correcting  s&j 
abuses  or  irregularities  that  might  art!*' 
therein ;  and  the  persons  who  perform  sadi 
visits  are  termed  the  visitors  (Cowt;I)L 
Most,  if  not  all,  of  the  colleges  at  Oxfonl 
and  Cambridge  have  their  viaiton. 

YIYA  VOCE.  As  applied  to  examina- 
tions of  witnesses  and  generallv,  tbi:> 
phrase  is  equivalent  to  oral ;  it  is  u^ed  in 
contradistinction  to  evidence  on  afSdaitts. 

VOIBABCE:  See  Avoidascr, 

VOIB   BIBB  (see   him   tpeak}.      Tids 
phrase  is  applied  to  denote  that  potUmi- 
nary  examination  which  the  judge  makes 
of  one  presented  as  a  witness,  where  the 
witness's  competency  is  objected  to.    If 
the  witness  is  a  child  of  very  tender  years, 
the  judge  will  examine  him  on  the  voir 
dire,  to  test  his  knowledge  of  the  mcred' 
ness  of  an  oath.    If  the  result  of  such 
preliminary  examination  supports  the  ob- 
jection to  incompetency,  then  the  witnea 
will  be  rejected ;  but  m  the  general  ca£« 
the  judge  inclines  to  allow  the  competency, 
leaving  the  objection  to  go  to  the  credibility 
merely.    The  examination  on  the  voir  din 
may  be  made  at  any  stage  of  the  thai, 
whenever  the  occasion  for  it  arises. 

VOLtTMUS.  The  first  word  of  a  clause 
in  the  king's  writs  of  protection  and  letters 
patent.    Cowel. 

See  titles  Protection  ;  Patent. 

V0LT7NTABT  GtfBTEST  A  voluntary 
act  of  kindness.  An  act  of  kindness  per- 
furmod  by  one  man  towards  another,  of 
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the  Crco  will  and  inclination  of  the  doer, 
without  any  previous  request  or  promise 
of  reward  made  or  offered  by  him  who  is 
the  object  of  the  curtesy.  From  such  a 
voluntary  act  of  kindness  the  law  implies 
no  promise  on  the  part  of  him  who  is 
benefited  by  such  act  that  he  will  make 
any  remuneration  or  return  for  the  same ; 
for  if  it  were  otherwise,  one  man  might 
impose  a  legal  obligation  upon  another 
ogaiubt  his  will.  If,  however,  the  curtesy 
or  act  of  kindness  was  performed  at  the 
instance  or  request  of  the  party  benefited, 
then  the  law  implies  a  promise  on  the  port 
of  tlie  latter  to  make  a  remuneration  or 
return  for  such  net.  Hence  the  meaning 
of  the  phrases,  that  a  "  voluntary  curtesy 
will  not  support  an  assumpsit,'*  but  that 
"  a  curtesy  moved  by  a  previous  request 
will."  See  Lampleigh  v.  Braithwait,  iiob. 
105 ;  1  Smith's  Leading  Cases,  139  ;  3  Bos. 
&  P.  250,  in  notis ;  Dumford  v.  Mesnter^ 
5  M.  &  S.  446. 

See  title  Contbactb. 

VOLTTHTABT  JXJSI8DICTI0K.  Those 
Courts  are  said  to  have  a  voluntary  juris- 
diction which  are  merely  concerned  in 
doiu^  or  settling  what  no  one  oppoees,  and 
which  keep  an  open  office  for  that  pur- 
pose (as  granting  dispensations,  licences, 
faculties,  and  other  remnants  of  the  papal 
jurisdiction),  but  do  not  concern  them- 
selves with  administering  redress  for  any 
injury. 

VOLtrNTABT  GATES  are  such  as  per- 
sons take  in  extra-judicial  matters,  and 
not  regularly  in  a  Court  of  Justice,  or  before 
an  officer  invested  with  authority  to  take 
the  same. 

VOIiVHTSESS.  For  the  military  use 
of  this  word,  tee  title  Armt  ;  and  consult 
stat.  2G  &  27  Vict.  c.  65.  In  the  language 
of  Enuity,  it  denotes  a  person  becoming  en- 
titlea  to  property  ex  causa  lucrativd  (t.e., 
without  giving  any  payment  or  other  con- 
sideration for  the  same),  and  in  that  sense 
is  opposed  to  a  purchaser  for  value. 
See  also  title  Trusts. 

VOTES  AMD  FBOCEEDIKOS.  In  the 
Houses  of  Parliament  the  clerks  at  the 
table  make  brief  entries  of  all  tlutt  is 
actually  done;  and  these  minutes,  which 
are  printed  from  day  to  dav  for  the  use  of 
members,  are  called  the  "  votes  and  Pro- 
ceedings of  Parliament."  The  votes  and 
proceedings  of  the  House  of  Commons  are 
published  by  the  Speaker's  authoritv,  and 
sold  to  the  public  as  well  as  distributed 
among  the  members  themselves;  but  those 
of  the  House  of  Lords  are  not  published 
nor  sold,  although  they  can  be  obtained  as 
a  favour  by  persons  desiring  them.    From 
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these  'Wotes  and  proceedings"  the  journals 
of  the  House  are  subsequently  prepared, 
by  making  the  entries  at  greater  length  ; 
but  in  neither  is  any  notice  taken  of  the 
speeches  of  a  debate. 


w. 

WADSET.  A  Scotch  term  for  mort- 
gage. 

WAOEB  OF  BATTLE.  This  was  a 
mode  of  trial,  as  to  the  meaning  of  which, 
see  title  Battle.  It  was  abolished  in 
w^rits  of  right  by  the  59  Geo.  3,  c.  46 ;  and 
as  tl)e  same  statute  abolished  also  appeals 
of  murder,  of  treason,  and  of  felony,  this 
mode  of  trial  may  be  considered  to  have 
been  then  abolished  altogether. 

WAOEB  OF  LAW  This  was  a  species 
of  ^  decisory  oath  "  taken  by  the  defendant 
to  an  action  on  a  simple  contract,  and  iu 
some  few  other  actions,  not  being  on 
specialties.  The  defendant  swore  in  Court, 
in  the  presence  of  eleven  compurgators, 
that  he  owed  the  plaintiff  nothing,  or  that 
he  did  not  detain  the  plaintifi^s  goods,  and 
the  eleven  swore  that  they  believed  his 
oath  to  be  true.  This  mode  of  trial  was 
only  admissible  in  the  absence  of  all  evi- 
dence ;  the  Court  would  rather  discharge 
the  defendant  on  his  oath  than  charge  him 
on  the  plaintiff"s  uncorroborated  oath. 
Wager  of  law  was  abolished  by  3  &  4 
Will.  4,  c.  42,  B.  13. 

WAGEBIHO.      By  the  stat  8  &  9  Vict. 

b.  109,  all  contracts  or  agreements,  whether 
by  parol  or  in  writing,  by  way  of  gaming 
or  wagering  are  declared  null  and  void; 
and  no  action  or  suit  is  maintainable  for 
recovering  any  sum  of  money  or  other 
valuable  article  alleged  to  be  won  upon  any 
wager,  or  which  has  been  deposited  iu  the 
hands  of  any  person  to  abide  the  event  of 
the  wager.     And  by  the  stat.  16  &  17  Vict. 

c.  119  (extended  to  Scotland,  and  generally 
rendered  more  rigorous,  by  the  BeSing  Act, 
1874,  37  &  38  Vict.  c.  15)  a  penalty  is 
imposed  upon  persons  being  the  occupiers 
or  owners  of  belting-houses,  and  who  re- 
ceive money  to  abide  the  event  of  any 
wager;  or  who  advertise  advice  on  races, 
subject  to  certain  exceptions  mentioned 
in  the  Act.  Those  statutes  have  produced 
an  alteration  in  the  Common  Law;  for 
by  the  Common  Law  an  action  might  have 
been  maintained  on  a  wnger,  strictly  so 
called,  if  it  was  not  against  the  interests 
or  the  feelings  of  third  persons,  and  did  not 
lead  to  indecent  evidence,  and  was  not  con- 
trary to  public  policy.  ThackoarteydaM  v. 
DhondmuUj  4  AIoo.  Ind.  App.  339. 
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WA0S8.      The  paymcnta  m&de  to  ser- 
vants and  workmen  are  so  called. 
See  titles  Labourer  ;  Seryast. 

WAIFS.  If  a  felon,  in  his  endcftYOors 
to  escape  pursuit,  waived,  t.e.,  threw  away, 
the  goods  stolen,  then  the  king's  officers 
{or  the  lord's  bailiff)  might  have  seized 
tlio  goods  to  the  king's  (or  the  lord's)  use, 
and  keep  them  as  a  punishment  upon  the 
tnie  owner,  if  he  did  not  prosecute  the 
thief  within  a  year  and  a  day.  or  at  least 
give  evidence  against  him  leading  to  his 
conviction ;  but  such  owner,  if  he  waa  a 
foreign  merchant,  t.6.,  a  stranger  to  our 
laws,  was  not  so  punished.  Waifs  are  to 
be  distinguished  from  bona  fugiiiva^  which 
arc  the  goods  of  the  felon  himself,  which  he 
abandons  in  his  flight  from  justice. 
See  title  Fugitive's  Goods, 

WAIK,  WAIHAOE.  A  cart  or  wag- 
gon, with  its  equipments  The  law  ex- 
empted the  labourer's  wainage  from  being 
taken  fur  debt  (jiee  Magna  Charta)  ;  and 
many  similar  exceptions,  suited  to  modem 
society,  are  afforded  by  our  law  to  the 
honest  but  unfortunate  debtor.  Bee  Simp- 
9on  v.  Hartopp  (1  Sm.  L.  C.  385),  as  to  what 
things  are  privileged  from  distress;  and 
see  also  the  provisions  of  the  Bankruptcy 
Act,  1SG9,  as  to  the  clothes  and  bedding 
of  the  bankrupt,  and  of  his  wife  and  family. 

WAIVEB.  This  word  is  commonly 
used  to  denote  the  declining  to  take  ad- 
vantage of  an  irregularity  in  legal  pro- 
ceedings or  of  a  forfeiture  incurred  through 
breach  of  covenants  in  a  lease.  A  gift  of 
gtKxls  may  be  waived  by  a  disagreement  to 
accept;  and  then  it  is  no  gift.  &ce  IIUl 
V.  Wihfon  (L.  B.  8  Gh.  888),  for  a  modem 
application  of  this  doctrine.  So,  also,  a 
plaintiff  may  commonly  sue  in  contract, 
toaiving  the  tort.  But  the  doctrine  of 
waiver  is  ohiefly  valuable  in  connection 
with  covenants  in  leases ;  and  in  this  use 
of  it  waiver  is  commonly  said  to  be  of  two 
sorts,  namely,  (1.)  Implied  waiver,  and 
(2.)  Actual  waiver.  With  reference  to  the 
first  kind  of  waiver,  a  receipt  of  rent  by  a 
landlord  after  notice  of  a  orcach  of  cove- 
nant committed  by  his  tenant  prior  to  the 
rent  becoming  due,  was  an  implied  waiver 
of  his  right  of  entry  for  that  particular 
breach  (Co.  Liti  211,  s.  6);  and  with 
reference  to  the  second  kind  of  waiver,  if 
a  landlord,  in  express  terms,  waived  his 
right  of  re-entry  on  the  ground  of  the 
breach  for  that  once,  he  was  considered  in 
law  to  have  waived  it  also  for  all  subse- 
quent breaches  of  the  same  covenant;  but 
by  the  stat.  22  &  23  Vict.  c.  85,  s.  6,  the 
effect  of  an  actual  waiver  is  now  reduced 
in  this  respect  to  that  of  an  implied,  which 
is  the  most  ordinary  kind  of  waiver. 


WALES.      It  appears  that  England  and 
Wales  were  origiiudly  bat  one  oonntry; 
and  that  even  after  Wales  had  princes  of 
its  own,  the  kings  of  England  exercised  a 
superiority  over  them.  King  Edward  L,  in 
the  twenty-eighth  vear  of  his  reig^,  annexed 
the  marches  of  Wales  perpetually  to  the 
Grown  of  England;  and  the  annexation 
was  completed  by  the  27  Hen.  8,  c.  26. 
By  the  subsequent  stat.  34  &  35  Hen.  8, 
c.  26,  Wales  was  divided  into  twelve  coun- 
ties, a  president  and  council  appointed  for 
the  Principality,  and  two  justices  were  to  be 
assigned  to  hold  a  session  twice  every  yeaj. 
By  the  1  Wm.  &  M.  st.  I,  c.  27,  the  Couit 
of  the  President  and  Council  was  abolished, 
and  the  process  of  the  Courts  at  Westmin- 
ster was    partially  extended    to    Wales. 
And  now  by  20  Geo.  2,  c.  42,  s.  3,  in  an 
Act  of  Parliament,  the  word  *'  England  **  is 
mode  to  include  Wales  and  Berwick-on- 
Tweed  as  well  as  England  proper  ;  and  by 
11  Geo.  4  &  1  WiU.  4.  c.  70,  the  proce^ 
of  the  Courts  at  Westminster'  was  nuule  the 
exclusive  process  in  Wales,  and  the  drenits 
of  North  and  South  Wales  were   estub- 
lished. 

WAPENTAXJS.  A  local  division  of  the 
country ;  the  name  is  in  use  north  of  the 
Trent  to  denote  a  hundred.  The  deri  ra- 
tion of  the  name  is  said  to  be  from  weapon 
and  take,  and  indicates  that  the  division 
was  originally  of  a  military  character. 

WAR:  See  titles  Abut  and  Navt;  Ifi- 

litia;  Yolunteebs. 

WASD.  A  division  in  the  city  of 
London  committed. to  the  special  ward,  iV., 
guardianship,  of  an  alderman.  The  name 
also  denotes  a  prison  or  division  thereof. 
All  infants  are  likewise  denominated  wardty 
as  to  whom  see  title  Infants. 

WASDEK.  A  keeper,  e.g.^  the  Warden 
of  the  Cinque  Ports,  the  Warden  of  the 
Stannaries,  and  the  Warden  of  the  Fleet 
Prison. 

WABD-XOTE.  The  Court  of  the  divi- 
sion of  the  City  of  London  which  is  called  a 
»•  tDard." 

WABD8,  OOUBT  OF.  This  was  a  Court 
established  by  Uenry  VIII.,  and  to  which 
he  afterwards  added  the  office  of  liverica 
(32  Hen.  8,  c.  4G).  The  Court  was  abolishc^l 
by  12  Car.  2,  c.  24,  along  with  the  military 
tenures. 

WABEHOirSIKO  BTSTEX.  This  sys- 
tem, called  also  the  Bonded  Warehouse,  <»- 
Bonding,  System,  is  that  by  which  goods 
imported  are  allowed  to  be  deposited  in 
public  warehouses  at  a  reasonable  rent 
without  payment  of  the  duties  on  importa- 
tion if  they  are  re-ex[)orte<l ;  or  if  they  arc 
afterwards  withdrawn  for  home  consump- 
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tion,  without  payment  of  such  duties  until 
they  are  so  withdrawn.  The  principal 
statutes  rogulative  of  the  matter  are,  the 
Btat.  43  Geo.  3,  c.  132,  whereby  the  system 
was  first  established,  the  consolidation  stat. 
3  &  4  Will.  4,  0.  57,  and  the  recent  stats. 
23  &  24  Vict.  c.  36,  and  32  &  33  Vict.  o.  103, 
called  the  Customs  and  Excise  Warehous- 
ing Act,  1869. 

WABBAHT.  A  precept  under  hand 
and  seal  to  an  officer  to  take  up  an  offender, 
to  bo  dealt  with  according  to  due  course  of 
law. 

See  title  Ck)N8TABLB. 

WABEAHT  OF  ATTOSVET :  See  title 
PowEB  OF  Attorney. 

WABSAHTIA  CHABT&  A  writ  which 
lay  for  a  man  who  was  enfeoffed  of  hinds 
with  warranty,  and  who  being  afterwards 
sued  or  impleaded  in  assize  or  other  actions 
in  which  ho  could  not  vouch  to  warranty, 
was  permitted  by  means  of  this  writ  to 
compel  the  feoffor,  or  his  heirs,  to  warrant 
the  land  to  him  ;  and  if  that  writ  were  ob- 
tained by  the  feoffee  pending  the  first  writ  . 
against  him,  then  in  case  the  land  were 
recovered  from  him,  he  should  recover  as 
much  lands  in  value  against  the  warrantor 
(F.  N.  B.  134;  Les  Termes  de  la  Ley,'d72, 
588).  The  writ  was  abolished  by  3  &  4 
Will.  4,  c.  27,  s.  36. 

WABSAHTT.  This  word  applies  both 
to  real  and  to  personal  property. 

I.  As  applied  to  real  property — ^it  is  a 
covenant,  t.c.,  a  promise  by  deed,  by  the 
grantor  for  himself  and  his  heirs  to  war- 
rant, i.e.,  secure,  the  grantee  and  his  heirs 
in  the  thing  granted  against  all  the  world. 
The  benefit  of  such  a  warranty  appeared 
when  it  was  attempted  to  evict  the  grantee 
of  the  lands,  who  thereupon  cither  vouched 
his  warrantor,  or  obtained  judgment  in  a 
writ  of  toarrantia  chartsu  against  him  to 
defend  his  title,  or  else  to  recompense  him 
with  other  lands  of  equal  value. 

Warranty  was  either  implied  or  express. 
By  the  old  law,  every  feudal  grant,  by  the 
word  "  dcdt,"  involved  or  implied  a  war- 
ranty ;  but  in  other  modes  of  gnmt  of  a 
more  recent  origin  an  express  clause  of 
warranty  was  rcquind. 

A  warranty  bound  not  only  the  warrantor 
himself  but  also  his  heirs,  and  it  made  no 
difference  whether  the  warranty  was  lineal 
or  colUUeralt  ihsX  is  to  say,  whether  the 
heirs  had  or  not  derived,  or  might  or  not 
by  possibility  have  derived,  title  from  or 
through  the  warrantor.  But  the  heir  in 
either  case  was  in  theory  bound  only  if  ho 
had  received  other  sufficient  lands  or  assets 
by  descent  from  the  warrantor,  although 
bath  in  lineal  and  in  collateral  warranty 
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he  was  in  effect  bound  whether  be  had  re- 
ceived such  lands  or  not,  inasmuch  as  the 
assets  he  should  have  recovered  upon  up- 
setting the  warranty  of  his  ancestor  were 
regarded  as  assets  by  descent  from  his  ances- 
tor, and  as  such  would  be  liable  to  make 
good  his  warranty.  This  was  an  evident 
abuse  of  a  proper  principle ;  and  the  abuso 
was  corrected, — as  to  the  warranties  of 
tenants  by  the  curtesy,  by  the  stat. 
6  Edw.  1,  o.  3;  and  as  to  the  warranties 
of  tenants  in  dower,  by  the  stat.  11  Hen.  7, 
s.  20 ;  and  as  to  the  warranties  of  tenants 
for  life  generally,  by  the  stat.  4  &  5  Anne, 
c.  16 :  and  last  of  all,  as  to  the  warranties 
of  tenants  in  toil,  by  the  stat.  3  &  4  Will.  4, 
c,  74,  8. 14. 

II.  As  applied  to  personal  property — a 
warranty  mav  also  be  either  express  or  im- 
plied. The  better  opinion  is,  tnut  there  is 
no  implied  warranty  of  iiUe  upon  the  sale 
of  personal  chattels,  but  there  may,  of 
course,  be  an  express  warranty  of  title. 
And  neither  is  there  any  implied  warranty 
of  the  goodness  or  soundness  of  the  articles 
sold,  but  there  may  of  course  be  an  express 
warranty  to  that  effect ;  and  there  is  an 
implied  warranty  that  the  goods  sold  are 
fairly  merchantable,  or  will  fairly  answer 
the  purpose  for  which  they  are  known  to 
be  bougnt,  e.^.,  that  provisions  are  whole- 
some. The  custom  of  trade  may  also  give 
rise  to  an  implied  warrantv  of  eoodness, 
e.g.,  where  goods  are  bought  and  sold  by 
sample  (2  East,  314).  A  general  warranty 
does  not  extend  to  obvious  defects,  e.g,^  to 
the  want  of  the  tail  in  a  horse  that  is  war- 
ranted perfect.  Dig.  18, 1,  43,  s.  1 ;  1  Salk. 
211. 

A  warranty  differs  from  a  misrepresenta- 
tion (whether  fraudulent  or  innocent)  in 
that  a  warranty  must  always  be  given  con- 
temporaneously with  and  as  part  of  the  con- 
tract, whereas  a  misrepresentation  pre<^es 
and  induces  to  the  contract.  And  while 
that  is  their  difference  in  nature,  their  dif- 
ference in  conseouence  or  effect  is  thi«: 
that  upon  breach  of  warranty  (or  false 
warranty),  the  contract  remains  binding 
and  damages  only  are  recoverable  for  the 
breach ;  whereas  upon  a  false  representa- 
tion tho  defrauded  party  may  elect  to 
avoid  the  contract,  and  recover  the  entire 
price  paid. 

aae  title  Fbaud  ;  and  next  title. 

WABBAHTT,  BBEACH  OF.  This  must 
be  distinguished  from  misrepresentation. 
For  the  warrantor  is  liable  for  damages  for 
breach  of  warranty  whether  he  knew  or  did 
not  know  that  the  thing  sold  was  imper- 
fect, when  as  for  a  misrepresentation  ho 
would  only  bo  liable  if  he  knew  it  was  falso 
when  ho  made  it. 
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The  remedy  for  a  breach  of  warranty 
<1iif(;r8  ali^from  the  remedy  for  a  miarepre- 
sentation.  Thus,  on  breach  of  warranty 
tlic  purchaser  is  not  entitled  to  return  the 
article  and  get  back  hirt  money;  at  the 
most  he  can  only  obtain  damages  which 
will  go  in  part  reduction  of  the  price.  On 
the  other  hand,  in  case  of  a  misrepresenta- 
tion the  purchaser  is  entitled  to  send  back 
the  article  and  have  his  money  returned  to 
him. 

A  warranty  may  be  either  express  or 
inii)li(d — 
(I.)  Express,  where  given  in  so  many 
words  at  the  time  of  the  pur- 
chase; 
(2.)  Implied,    where  the    purpose    for 
which  the  article  is  bought    is 
known  to  the  seller. 

WASTE.  This  word,  which  is  derived 
from  raxtum,  denotes  that  havoc  or  devasta- 
tion which  aribcs  from  exceeding  the  right 
of  user.  The  word  is,  therefore,  applicable 
only  to  j)ersons  having  limited  interests  or 
estates  m  lands,  e.g.,  tenant  for  life,  or  pur 
autre  vie,  tenant  in  dower,  and  tenant  by 
the  curtesy;  and  it  is  inapplicable,  as  a 
genenil  rule,  to  tenants  in  fee  tail  or  in  fee 
simple. 

By  the  Common  Ijaw  waste  was  punish- 
able in  the  cases  only  of  tenants  for  life 
who  were  sudi  by  operation  of  law,  namely, 
tt  nant  in  dower  and  tenant  by  the  curtesy ; 
but  by  the  SUtute  of  Marlbridge  (52  Hen.  3), 
c.  23,  it  was  made  punishable  in  the  cases 
also  of  tenants  for  life,  or  pur  autre  vte,  or 
for  years,  who  were  teoiants  by  the  creation 
of  the  parties  or  of  the  settlor.  Further- 
more, the  Courts  of  Equity  have  long  inter- 
fered to  remedy  waste  in  cases  in  which  the 
Courts  of  Law  were  powerless  to  interfere ; 
and  there  has  grown  up  accordingly  a  dis- 
tinction of  waste  into  legal  on  the  one  hand, 
being  such  as  Law  can  restrain ;  and  equit- 
aifle  on  the  other  hand,  being  such  as 
Equity  alone  can  restrain.  However,  by 
the  Judicature  Act,  1873,  this  distinction 
npi>ears  to  be  abolished,  in  part  at  le«st 
(36  &  37  Vict.  c.  66,  s.  25,  sub-s,  8),  if  not 
also  in  whole  (sub-s.  11),  as  from  the  2nd  of 
November,  1875. 

While  the  distinction  before  mentioned 
subsisted,  the  divisions  and  sub-divisions 
of  waste  were  the  following : — 

(1.)  Legal  waste,  being  either 
(a.)  voluntary  waste ;  or 
Ih.y  Permissive  waste ;  and 

(2.)  Equitable  waste,  which  was  in  all 
cases  voluntary,  and  so  isdettcribed  as 
equitable  waste  only. 

(1  a.)  Voluntary  legal  waste  consisted  in 

the  following  particulars:    pulling  down 

'ousos,    puUing    down    wainscots,    doors. 
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windows,  fnmaoefi,and  other  snch  fixtarta, 
causing  timber  trees  to  decay,  stabbing  up 
underwood,  cutting  down  fruit-trees  in  an 
orohard,  cutting  down  trees  which  Bhe-lt^ 
the  mansion ;  also,  opening  new  gravel  pits, 
lime  pits,  clay  pits,  &g^  or  new  mines  U 
metal,  coal,  or  the  like ;  also  the  oonver- 
sion  of  old  meadow  land  into  arable,  or  of 
arable  into  plantation,  or  the   like ;  and 
even  ploughing  np  a  rabbit  warr^i  (^Ano^- 
stein  V.  Hunij  6  Ves.  488X  or  reeUinur..: 
.deer  in  a  park.     Ford  v.  TwUe,  2  J.  &  U. 
153. 

(lb.)  Permissive  legal  waste  oonsist&i 
in  suffering  houses  to  get  into  decay ;  but 
the  Courts  have  ceased  to  give  iiny  lemedr 
or  assistance  in  such  cases  (^Warren  v. 
Rudall,  IJ.  &  H.  1,  13),  notwith:»tandin^ 
the  same  are  ^nerally  considered  to  have 
been  compriseain  the  Statute  of  Gloncebtcr, 
6  Edw.  1,  c.  5. 

(2.)  Etjuitable  waste  consisted  in  **^  mali- 
cious, extravagant,  or  humorsome  "  acts  of 
destruction  on  the  part  of  a  tenant  who  was 
not  impeachable  for  waste  at  law,  r.^., 
where  a  tenant  for  life  without  impeach- 
ment of  waste,  puUs  down  or  dismantles 
the  mansion-house  {Vane  v.  Lord  Bttrmurd, 
2  Vem.  738),  or  pulls  down  fium-honses 
{Aston  V.  Aston,  1  Yes.  265),  or  totally  de- 
stroys a  plantation  {Id,\  or  fells  ornamental 
timber  {Bolt  v.  Lord  SomervSU,  2  £q.  Co. 
Abr.  759) ;  or,  again,  where  a  tenant  in  tail 
after  possibility  of  issue  extinct  eommits 
the  like  acts  of  waste  (AU.'GeH,  t.  Ihikt 
of  Marlborough,  3  Madd.  538) ;  or,  again, 
where  a  devisee  in  fee  bimple  with  an  exe- 
cutory devise  over  on  his  death  without 
leaving  issue,  or  on  any  other  event,  does  the 
like  acts  of  waste  {Tumor  v.    Wright^  1 
Johns.  740) ;  or,  again,  where  a  tenant  in 
possession  under  a  disputed  title  does  the 
like  acts  of  waste.  EarlTalbot  v.  Hope  Seoti, 
i  K.  &  J.  96. 

Procedure  in  cases  of  waste :  The  legal 
remedy  for  waste  used  to  be  either  a  writ 
of  waste  (which,  however,  was  abolished 
by  3  &  4  Will.  4,  c.  27,  s.  36),  or  an  action 
on  the  case ;  and  at  the  present  day  the 
le«^al  remedy  is  an  action  on  the  case,  in 
which  action  an  injunction  may  also  be  ob- 
tained. But  the  equitable  remedy,  which 
was  and  is  bv  bill,  was  and  is  more  gene- 
rally resorted  to ;  and  Equity,  which  until 
1854,  had  exclusive  jurisdiction  by  injunc- 
tion used  to  interfere,  and  also  still  mter- 
feres,  in  the  three  following  gioaps  of 
cases: — 

(1.)  Where  a  remainderman  for  life  in« 
tervenes  in  the  order  of  the  limitations  be- 
tween the  tenant  who  commits  the  waste 
and  the  owner  of  the  inheritance  in  re- 
mainder or  reversion  {Tracy  VT  Traey,  1 
Vem.  23) ; 
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(2.)  Where  the  tenant  for  life  who  com- 
uiU  the  waste  is  in  collusion  with  the 
remainderman  in  fee  to  the  prejudice  of 
an  intervening  contingent  remainderman 
(.Garth  v.  CotUm,  1  Ves.  546);  and 

(3.)  Where  the  waste  is  equitable  as  op- 
{X)Hed  to  leg(d. 

And    see    titles    E'4uitable  Wa^te  ; 
Legal  Waste. 

WATCH.      Watching  is  properly  for  the 
approliending  of  rogues  in  the  night,  as 
warding  is  for  the  day ;  for  default  of  wutch 
or  ward  the  township  may  be  punished. 
See  also  title  Police. 

WATEB-BAHIIT.  An  officer  in  port 
towns  for  the  starching  of  ships.  In  the 
City  of  London  he  has  the  supervising  of 
li^h  brouglit  thither,  the  gathering  of  the 
toll  arising  from  the  Thames,  and  the  arrest 
of  men  for  debt,  or  other  personal  or  criminal 
matters,  on  that  river. 

WATEB   Am)    WATEBC0UB8S:    See 

title  Easements. 

WATEBMZK.  These  are  eight  over- 
seers elected  annually  by  the  Lord  Mayor 
and  Court  of  Aldermen  of  the  City  of  Lon- 
don to  exercise  supervision  over  all  wherry- 
imn,  watermen,  and  lightermen  upon  the 
Ifciver  Thames  between  Gruvesend  and 
Windsor.  TheLc  duties  were  latterly  regu- 
htted  by  the  Consolidation  Act  (7  &  8 
(icn.  4,  c.  75);  but  the  matter  is  now  to 
Honie  extent  regulated  by  the  recent  stat. 
27&28  Vict.  c.  113. 

WATS.  Ways  are  of  four  principal 
vurietics,  namely — 

(1.)  Iter,  i.e.,  a  footway  ; 

(2.)  Actus,  i.e.,  a  horse  and  footway,  called 

also  a  packway ; 
(3.)  Via,  i.e ,  a  cirtway  (including  foot 

and  horseway) ;  and 
(4.)  A  driftwav  (probably  included  in 
Roman  Law  under  the  term  actus 
but  being  excluded  therefrom  in 
English  Law),    t.e.,  a    way    for 
driving  cattle. 
Ways  are  either  public  or  private,  the 
former  being  open  to  all  the  king's  subjects, 
the  latter  being  open  to  the  inhabitunts  of 
a  particuhir  parish,  villa^<,  or  house  only ; 
a  public  way  is  albO  commonly  called  a 
hij^Uway. 

It  is  commonly  said  that  every  highway 
is  the  kinj^'s;  out  this  means  that  the 
king  and  his  subjects  have  at  all  times  the 
right  to  pa  s  and  repass  only  at  their  plea- 
sure ;  for  the  freehold  and  all  the  profits 
thereof  belong  to  the  lord  of  the  soil  (2 
lust  705),  being  in  general  the  adjoining 
owner,  who  therefore  may  bring  ticspass 
for  digging  in  the  highway.    1  Burr.  143. 


WAY^— continued, 
'  A  public  way  need  not  be  a  thorough- 
fare :  nor  is  a  thoroughfare  of  necessity  a 
public  way. 

The  dedication  of  a  public  way  is  readily 
presumed  from  user  as  such,  e.g.,  from  eiglit 
or  six  years'  user.  But  a  highway  may 
also  exist  by  virtue  of  an  express  grant. 
It  most  commonly  exists  in  virtue  of  some 
Act  of  Parliament. 

With  reference  to  the  repair  of  Idghways, 
the  whole  parish  is  of  common  right  bound 
to  repair  all  the  roads  of  the  parish,  and 
the  whole  county  all  the  roads  of  the 
county.  And  this  liubiUty  continues, 
although  some  purticular  person  or  persons 
may  be  liable  in  the  first  instance  to  make 
the  repairs.  Such  particular  person  or  per- 
sons may  be  bound  to  repair  a  highway 
either  by  reason  of  prescription  or  by  rea- 
son of  inclosure.  The  prescriptive  duty  to 
repair  is  often  called  the  liability  to  repair 
ratione  tenuras.  The  liability  by  reason  of 
inclosure  arises  when  the  o¥mor  of  unen- 
closed lands  adjoining  the  highwav  eoclosus 
them,  and  thereby  prevents  the  public  going 
on  the  lands  enclosed  when  the  roeid  is 
bad. 

Anything  whereby  the  public  are  incom- 
moded in  their  use  of  tlie  highway  is  a 
nuisance  to  it,  e.g.,  the  foulness  of  the  ad- 
joining ditches,  the  overhanging  of  boughs, 
&c.,  whence  the  adjoining  owner  is  bound  to 
scour  his  ditches,  and  also  to  lop  his  trees 
adjoining  the  highway.  Every  unautho- 
rized obstruction  of  a  highway  is  an  indict- 
able ofienoe. 

Any  one  may  justify  in  pulling  down  or 
abating  a  common  nuisance,  e.g,,  in  demol- 
ishing a  gate  erected  in  a  common  highway. 

The  whole  law  of  highways  is  now  prin- 
cipally regulate!  by  statute;  see  5  &  6 
Will.  4.  c.  50 ;  25  &  26  Vict.  c.  61,  and  27 
&  28  Vict.  c.  101. 

With   reference  to  private  ways,  see 
title  Easements. 

WEAS.  A  great  dam  made  across  a 
river,  accommodated  for  the  taking  of  fish, 
or  to  convey  a  stream  to  a  mill. 

WEIOHTS.       There  arc  two  sorts   of 
weight  in  use,  viz.,  troy  weight  and  avoir- 
dupois, the  former  containing  12  oz.  and  the 
latter  16  oz.  to  the  pound. 
See  title  Measures. 

WEBOUD.  This  was  the  price  of 
homicide,  or  other  atrocious  personal  of- 
fence, paid  partly  to  the  king  for  the  loss 
of  a  subject,  partly  to  the  lord  for  the  loss 
of  a  vassal,  and  partly  to  the  next  of  kin  of 
the  injured  person.  In  the  Anglo-Saxon 
laws  tiie  amount  of  compensation  varied 
with  the  degree  or  rank  of  the  party  slain. 

2  C 
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WHIFPIHO.  This  is  a  paniabment 
which  may  or  may  not  aocompany  sen- 
tence's of  imprisonment  in  most  cases ;  as  to 
females,  it  was  aboliaiicd  by  1  Goo.  4,c.  51. 

WIDOW :  Sec  titles  Dowbb  and  Next 
OF  Kin. 

The  king's  widow  was  she  who,  after 
her  husband's  doith  being  the  king's  ten- 
ant in  capite,  could  not  marry  ogam  with- 
out tiio  king's  consent. 

WILL,  ESTATE  AT :  See  titles  Estates  ; 
Tenancies. 

WILLS.      For  the  growth  of  the  power 
of  alienation  by  devirto,  see  ALiEMATioy 
The  whole  law  of  wills  has  been  digcstea 
in  a  single  Act,  viz ,  the  Now  Wills  Act 
(7  Will.  4  &  1  Vict     c.  2C),   the   short 
contents  of  which  Act  aro  as  follows: — 
I.  As  to  the  property  devisable  or  be- 
queatliablc : 
All  real  estates  (whether  legal  or 
equitable)  that  aro  desociidiblo, 
wnetber  then  already  possessed 
or  afterwards  acquinxl ; 
All  customary  or  copyhold  estates 
(wl)othor   legal    or    equitable) 
that  aro  detjcemliblo,  whether 
then  already  possessed  or  after- 
wards acqutrc^d ; 
All  estates  pur  autre  vie ; 
All  personal  estate ; 
All  contingent,  reversionary,  and 
future  interests  in  real  or  per- 
sonal estate,  whether  already 
created  or  not ; 
All  rights  of  entry. 
n.  As  to  the  capacity  of  testators: 
(1.)  Persons  under  twenty-one  years 
have  no  such  capacity,  oven  for 
the   purpose  of  exercising  a 
power  expressed  to  bo  excroise- 
ablo  during  minority,  and  the 
subsequent      attainment      of 
twenty-one  years  will  not  Tali- 
date    the   will    (Sugd.  B.  P. 
Btat.  330) ; 
(2.)  Married  women  have  a  limited 
capacity,  that  is  to  say,  to  the 
extent  of  exercising  any  power 
over  real  or  personal  estate,  or 
to  tho  extent  that  their  hus- 
bands authorize  them  to  dis- 
pose of  their  personal  estate,  or 
to  tho  extent  of  property  (real 
or  personal)   settled  to   their 
separate  use.    Thomas  v.  Jone$^ 
2  J.  &  H.  475. 
HI.  As  to  the  formal  requisites  of  wills : 
(1.)  Writing;  whether  in  ink  or  in 
pencil  (Gregory  v.  Queen's  Proc- 
tor, 4  No.  Ca.  G23;   Batemtn 
v.   Pennington,    3  Moo.  P.  C. 
227)  ;   and  whether  or  not  in 
testamentary  form  (Tfiorncro/i 
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V.  Lashman,  2  Sw.  &  Tr.  47.0: 
and  the  writingof  the  will  n»¥, 
by  reference,  incorporate  oliii-r 
then  existing  docaments  (AU*% 
Y.MaddodcU  Moo.  P.C.  427): 

(2.)  Signature  by  testator,  cr  by  a>»nt'. 
other  person  by  his  direction 
and  in  his  presence,  at  the  f*>t>i 
of  the  will  (15  &  16  Vict.  c.  24  : 
the  testator's  mark  is  a  sarli- 
cient  signature,  whether  he  ran 
or  cannot  write,  even  thouu'b 
his  name  is  not  affixed  to  th- 
mark(i20  Bryee^  2  Cur.  32:>): 
and  even  an  impressed  fac- 
simile is  sufficient  (Jenkiufi  t. 
Saisfordy  3  Sw.  &  Tr.  93);  stkI 
signature  by  initials  is  gnid 
(Re  Wingrote,  15  Jur.  91):  a 
witness  may  sign  the  testator's 
name  for  him  (fie  Bailey^  I 
Cur.  914) : 

(3.)  Presence  of  two  witnesses  at  «h" 
and  same  time,  being  time  t)c»( 
testator  signs  personally  or  by 
proxy; 

(4.)  Attestiition  of  witnessos  in  the 
presence  of  the  testator,  althongh 
not  necessarily  in  each  other*^ 
presence,  but  no  form  of  att«^ 
tation  is  required  (^Bryan  v. 
White,  2  Bob.  315) ;  altiiongh 
tho  full  attcstition  daose  U 
useful,  obviating  the  neccsasitf 
of  proof  of  the  fonnalitit^  r>f 
execution  (JSe  Diaper^  3  N.  B. 
215); 

(5.)  Subscription  of  witneesos  in  the 
presence  of  the  testatcVjalthoogfa 
not  nooessarily  in  each  other's 
presence;  but  the  witnesses 
mark  is  a  sufficient  sabecriptioD 
whether  he  can  or  cannot  write 
(Re  Amiss,  2  Rob.  116) ;  and  a 
subscription  by  initials  is  g^ 
(Re  Christian,  2  Bob.  llu): 
since  the  20  &  21  Vict  c  77. 
B.  33,  the  execution  of  the  will 
may  be  proved  by  one  only  v( 
the  attesting  and  sabscribin^ 
witnesses  (peJbin  ▼.  Skeists^  1 
Sw.  &  Tr.  148) ; 

(6.)  In  the  special  case  of  wills  cxcs 
cuting  powers,  if  the  power  is 
to  be  exercised  by  writing 
under  seal,  and  a  will  is  nsid 
for  the  puiposo  of  exocnting  it, 
tho  will  must  be  sealed  in  addi- 
tion to  the  observance  of  the 
formalities  before  montiono«l 
(  West  v.  Ray,  Kay,  385)  ;  and 
geiienilly  all  other  extra  for- 
malities required  by  4he  tl(»u<>f 
of  the  power,  not  being  fomu- 
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litics  of  oxociition  or  of  attes- 
tation, however  whimsical, 
must  be  complied  with,  Dot- 
witliottinding  a  10  of  the 
Wills  Act,  which  relates  only 
to  execution  and  attestation  ; 
(7.)  No  publication  of  a  will  is  neces- 
sary, other  than  such  publica- 
tion as  consists  in  the  observ- 
ance of  tho  formalities  before 
mentioned,  s.  13. 

IV.  As  to  tho  capacity  of  witnesses : 
(I.)  The  incompetency  of  an  attesting 

witness  is  not  to  invalidate  the 
will,  whether  such  incompetency 
existed  at  tho  time  of  the  tes- 
tator's execution  of  the  will  or 
at  any  time  afterwards  (s.  14) ; 

(2.)  A  gift,  wliether  by  devise  or  be- 
quest, to  a  witness,  or  to  the 
tnen  existing  wife  or  husband 
of  a  witness,  is  not  to  affect  the 
competency  of  the  devisee  or 
legatee  as  a  witness  (s.  15) ;  but 
ttie  gift  is  to  be  void,  unless  in 
the  case  of  a  creditor  (ss.  1 5, 16) ; 

(3.)  An  executor  of  the  will  may  bo  a 
witness  (a.  17) 

V.  As  to  revocation  of  will: 

(i.)  In  the  general  case,  and  also  in 
the  case  where  the  will  is  in 
exercise  of  a  power  of  nppoint<- 
ment  over  property  which  would 
in  default  of  appointment  de- 
volve upon  the  real  or  personal 
representatives  of  the  donee  of 
the  power,  the  marriage  of  the 
testator,  whether  male  or  female, 
revokes  the  will,  the  marriage 
being  a  legal  marriage  {Be 
irea«,7W.R.543); 

(2.)  In  the  case  where  the  will  is  in 
exercise  of  a  power  of  appoint- 
ment over  property  which  would 
not  in  default  of  appointment 
devolve  upon  the  real  or  per- 
sonal representatives  of  the 
donee  of  the  power,  the  mar- 
riage of  the  testator,  whether 
male  or  female,  does  not  revoke 
the  will  (Hawksletf  v.  BarrotD, 
L.B.  IP.&M.  147); 

(3.)  Revocation  by  presumption  is 
abolished  (s.  19) ; 

(4.)  Revocation  may  also  bo  by  sub- 
sequent will  or  codicil,  being 
well  executed,  and  the  testator 
acting  on  that  assumption  {Be 
B.  L.,  2y  L.  T.  26) ; 

(5.)  Revocation  majr  also  be  by  the 
burning,  tearing,  or  otherwise 
destroying  tho  will,  with  the 
intention  of  thereby  revoking 
it  (Be  Kennett,  2  N.  R.  461); 
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and  such  burning,  tearing,  or 
other  destruction  may  be  eith^'r 
by  the  testator  personally,  or  by 
any  other  person  in  his  presence 
acting  by  his  direction;  such 
revocation  may  be  in  part  only 
(Christmas  v.  WhinyateSy  11 W. 
R.  371);  but  if  the  part  cut 
out  or  destroyed  is  the  signature 
of  the  testator,  the  revocation 
is  of  the  whole  will  {Walker  v. 
Armstrong,  4  W.  R.  770);  but 
the  mere  cancelling  of  tlio  sig- 
nature is  notliing  (Stephens  v. 
Taprell,  2  Cur.  458);  tho  codi- 
cil shares  tlie  fate  of  the  will, 
in  the  absence  of  an  intention 
that  the  codicil  should  operate 
substantively  (Grimwood  v. 
Cozens,  5  Jur.  (N.8.)  497); 
where  the  will  has  been  dor 
stroyed  or  lost  sine  animo  revo- 
eandi,  a  copy  of  it  will  be 
admitted  to  probate  (firoum  v. 
.er6tAn,8£l.  &B1.886); 
.  (6.)  Revocation  may  be  partially 
effected  bv  means  of  interlinea- 
tions, or  Dv  means  of  oblitera- 
tions, or  by  means  of  other 
alterations  generally,  made  in 
the  will  after  execution,  pro- 
vided such  interlineationa,  ob- 
literations, or  other  alterations 
are  executed  as  a  will  (s.  21) ; 

(7.)  Revocation  by  alteration  of  estate 
is  abolished  (s.  23) ; 

(8.)  A  revoked  will  may  be  revived  by 
the  re-execution  of  tho  will,  or 
by  a  codicil  duly  executed  with 
the  intention  of  reviving  it, 
(s.  22 ;  Marsh  v.  Marsh,  35  L.  T. 
523);  therefore  a  will  revoked 
by  a  revoking  instrument  would 
not  be  revivol  by  the  revocation 
of  the  latter  instrument.  Major 
V.  Williams,  3  Cur.  432 ;  Wood 
v.  Wood,  L.  R.  1  P.  &  M.  309. 
VI.  As  to  operation  of  will : 

(1.)  With  reference  to  the  real  and 
personal  estate  comprised  in  it, 
a  will  operates  from  the  death 
of  the  testator  (s.  24) ;  but  that 
only  in  the  absence  of  a  con- 
trary intent ; 

(2.)  With  reference  to  matters  other 
than  the  property  comprised  in 
it,  a  will  operates  from  the  date 
of  tho  execution  (BeWdHaiion,  9 
Jur.  (N.8.)  727;  Bullock  v. 
Bennett,  7  De  G.  M.  &  G.  283 ; 
TrimmeU  v.  FeU,  16  Beav.  539 ; 
Oibbins  y.  Eyden,  L.  R.  7  £q. 
371 ;  Noble  v.  WiUock,  W.  N. 
1873,  p.  124;  21  W.  R.  711)  ; 
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(3.)  With  reference  to  lapsed  and  void 
devises,  these  are  incluilo!!  in 
the  residuary  devise  (if  any) 
(s.  25)  {(tee  Lapse)  ; 

(4.)  With  reference  to  the  distinctions 
of  property  in  land,  as  beinj? 
freehold,  leasehold,  copyhold, 
or  customaryhold,  a  devise  of 
lands  generally  is  to  include 
lands  o?  all  those  four  qualities, 
^'hether  or  not  the  testator  has 
also  freeliold  lands; 

(5.)  With  reference  to  the  distinction 
between  ownership  and  power 
of  appointment,  a  general  de- 
vise uf  real  estate  is  to  include 
real  estate  over  which  the  tes- 
tator has  a  general  power  of 
appointment;  and  it  nas  been 
decided  that  a  power  may  be 
exercised  subsequently  even  to 
the  date  of  the  execution  of  the 
will,  if  the  inatrument  which 
creates  the  power  comes  into 
operation  in  the  testator's  life- 
time {SHllman  v.  Weedon^  IG 
Bim.  261),  but  not  when  it 
comes  into  operation  after  his 
death  {Jones  v.  Southdl,  32 
Beav.  31); 

(G.)  In  the  absence  of  words  of  limi- 
tation, or  of  other  words  indi- 
cating a  contrary  intention,  a 
tenencial  devise  is  to  pass  tiie 
fee  simple  or  other  the  whole 
estate  ot  the  testator  (s.  28) ;  and 
the  same  rule  is  extended  to 
the  case  of  devises  to  trustees 
(s.  30) ;  and  the  fee  simple  estates 
of  trustees  are  not  to  be  deter- 
minable upon  the  purposes  of 
the    trusts  being  satisfied  (s. 

31); 

(7.)  An  estate  tail  given  to  any  de- 
vis«ee  who  predeceases  the  tes- 
tator, but  leaves  inheritable 
issue  wlio  survive  the  testator, 
is  not  to  lapse,  but  to  take  effect 
in  the  predeceasing  devisee 
(s.  32)  (see  title  Lapse)  ; 

(8.)  A  devise  or  bequest  to  any  child 
of  the  testator  is  to  take  effect 
in  such  child,  notwithstanding 
he  may  die  before  the  testator, 
provided  any  of  his  issue  sur- 
vive the  testator  (s.  33)  (sec  title 
Lapse)  ; 

(9.)  The  phrase  '*  dying  without  issue," 
and  like  phrases,  formerly  con- 
strued to  give  an  estate  tail  by 
implication,  are  deprived  of 
that  effect  (s.  29) ;  and 

(10.)  The  Act  is  to  extend  to  the  wills 
of  all  persons  executed  or  re- 


WILIB — coniinued, 

pabliflhed  on  or  after  tlie  1st 
January,  1838. 
The  stat.  1  Vict.  c.  26.  does  not  exv> 
to  aliens  rSugd.  R.  P,  Statft.  331).  nor 
British  subjects  not  domiciled  in  Ea^U 
(Bremer  y.  Freeman,  10  Moo.  P.  C.  3|*' ;. 
but  tlio  hitter  restriction  has  been  parti*.-'' 
removed  by  the  24  &  25  Vict,  c  114,  &-i 
the  former  restriction  is  now  alt* •pit' 
removed  by  the  Natoralizatioa  Act,  1^7* 
(33  &  34  Vict.  c.  14X  s.  2,  subject  to  ilt 
question  of  domicile. 

Seealao  titles  Devibbs;  LEOACiEi?. 

WDfDINO-TIP.  This  phrase  v^^^ 
simply  squaring  the  aoooiints  of  a  partp^T- 
ship  or  company  with  a  Tiew  to  the  di*»- 
lution  of  the  same.  Usnallj,  partnerst.;? 
and  companies  are  wound  up  only  wb-. 
they  are  in  insolvent  circamstance^  a^^ 
such  winding-up  is  most  oommooly  ncxi 
under  the  supervision  of  the  Gaurl  ' 
Chancery,  which  Court  acts  in  the  matt : 
of  the  winding-up  of  oompanies  under  t  r 
provisions  of  the  statutes  25  &  26  Vict  i. 
89  (the  Companies  Act,  1862)  and  3D  &  M 
Vict.  c.  131  (the  Companies  Act,  l^^i 
When  an  order  has  been  made  for  tl< 
compulsory  winding-up  of  a  company,  &rj 
even  in  the  case  of  a  volantary  winding-sp. 
the  Court  of  Chancery  will  stay  actioiu  ?>} 
cretiitors  against  the  company  (/«  re  X'¥»- 
sluim  Company^  33  Beav.  123;  In  re  ii-- 
Assoeiation  of  England,  34  L.  J.  (Ch.)  Oi'. 
A  winding-up  is  usually  carried  oat  U 
means  of  a  liquidator,  who  (as  the  tmsse 
denotes)  liquidates,  1.0.,  aaeertains,  t'e 
assets  and  liabilities  of  the  company,  wiu 
a  view  to  the  discharge  of  the  latter  by  i^s 
former,  so  far  as  they  go.  See  Buckley  (^ 
the  Companies  Acts. 

WITCHGBAn.  A  practice  for  wfak'i 
in  former  times  persons  might  have  b^r^ 
and  often  were,  condemned  to  deatli,  et'r. 
upon  their  own  confession  ^aee  Be^t  i'^i 
Evidence,  Criminal  Confessionfx).  Tip' 
rule  of  the  Mosaic  Law  was, — •*  Thou  slu^t 
not  suffer  a  witch  to  live :"  said  the  C'iu. 
Law  also  punished  with  death  sorcerers  &s^ 
witches.  By  the  English  Law,  witchcraft 
was  at  one  time  (under  33  Hen.  S,  c.  '•■ 
a  felony  without  benefit  of  clergy  — » 
severity  continued  in  the  Act  1  Jac  1.  *" 
12;  but  at  tite  present  day  under  th^ 
stats.  9  Geo.  2,  c.  5,  and  56  Geo.  3.  <-, 
138,  no  prosecution  for  witchcraft  is  for  tb-' 
future  to  be  carried  on :  but  the  prkten  1 
of  witchcraft  is  made  a  misdemeanr 
punishable  with  a  year  s  imprisonment  an<i 
hard  labour. 

WITEKAOEMOTE.       An    asaembk  th 
wise  men,  used  distinctively  to  denoto  tbt 
Parliament  of  Anglo-Saxon  times. 
See  title  Parliament. 


A  NEW  LAW  DICTION ABY. 


389 


WITEERHAX:    See   title   Capias   in 

WlTHEUNAU. 

WITHOUT  DAT :  See  title  Sine  die. 

WITHESSSB.  These  are  a  means  or 
instrumeDt  of  evideuce,  and  are  persons 
who  inform  the  tribunals  regarding  matters 
of  fact.  Generally,  all  persons  are  com- 
X)ellable  to  give  evidence  excepting  only  the 
sovereign  ;  but  witnesses  may  objeot  to 
answer  particular  questions,  being  chiefly 
questions  which  tend  to  criminate  or  to 
expose  to  penalties  or  forfeitures,  but  not 
(unless  where  the  judge  interposes)  ques- 
tions tending  to  bring  the  witness  into 
disgrace  or  ridicule,  or  to  render  him  liable 
to  merely  civil  proceedings. 

A  distinction  is  taken  between  the  com- 
petency and  the  credibility  of  witnesses, 
the  former  determining  absolutely  the  ad- 
mission or  rejection  of  their  evidence,  the 
latter  going  to  corroborate  or  to  impugn  its 
truthfulness.  At  the  present  day,  all  ob- 
jections to  witnesses  (with  one  exception) 
go  to  the  credibility  of  their  testimony  and 
not  to  their  competency,  the  stats.  14  & 
15  Vict.  c.  99,  and  32  &  33  Vict.  o.  68, 
having  rendered  even  the  parties  to  an 
action  of  whatever  sort  competent  and  also 
compellable  to  give  their  testimony.  The 
one  exception  referred  to,  is  that  in  criminal 
proceedings  a  husband  is  not  compellable 
to  give  evidence  a^nst  his  wife,  or  ttie 
wife  against  her  husband,  these  twain  being 
one  flesh. 

However,  for  various  reasons  a  persoii 
may  not  be  competent  to  take  an  oath,  and 
therefore  may  never  fall  under  the  category 
of  witness  at  all,  eo  that  neither  the  ques- 
tion of  his  competency  nor  that  of  his 
credibility  may  come  into  question.  Thus, 
from  want  of  understanding,  whether  innate 
deficiency  (as  in  the  case  of  idiots)  or  ex- 
treme immaturity  (as  in  the  case  of  chil- 
dren of  very  tender  years),  or,  semfyle, 
atheism,  a  person  is  incompetent  to  take 
an  outh  (see  title  Oath),  and  is  therefore 
excepted  from  the  class  of  witness,  except- 
ing that  an  atheist  mav  now  make  a  solemn 
affirmation,  and  a  child  may  on  exami- 
nation on'the  voir  dire  (see  that  title)  be 
found  to  be  conscious  of  the  sanctity  of  an 
oath. 

Tiie  principal  grounds  for  suspecting  the 
credibility  of  a  witness  (as  distinguished 
from  his  competency)  are  pecuniary  in- 
terest, sexual  relationship,  social  connec- 
tions, self-regarding  sentimente,  and  the 
feeling  of  sympathy  with  othera 

Usually  the  method  of  dealing  with 
witnesses  is  for  the  party  on  whose  behalf 
they  are  called  to  examine  them  in  chief, 
then  for  the  opposite  party  to  cross-examine 
them,  and  finally  for  the  chief  examinc>r  to 
re-examine  them.    The  object  of  the  cxami- 
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nation-in-chief  is  to  obt«iin  facts  in  support 
of  the  case  of  the  plain tifi*;  the  object  of 
the  cross-examination  is  to  impugn  or 
throw  discredit  upon  that  first  examination ; 
and  the  object  of  the  re-examination  is  to 
undo  the  prejudice  which  may  so  have 
been  occasioned  in  the  cross-examination. 
See  also  titles  Evidence;  Proof  per 
Testes;  Subp(ena  ad  Testificanduh ; 
Statute  of  Frauds,  &c. 

WOBXEOTTSSS :  See  Poor. 

WBECK.  Such  goods  as  after  a  ship- 
wreck are  cast  up  by  the  sea  and  left  thero 
within  some  county.  By  the  Common  Law 
all  wrecks  belonged  to  the  Crown  ;  but  it 
was  usual  to  seize  wrecks  to  the  king's  use 
only  when  no  owner  could  be  found.  The 
Common  Law  was  modified  by  statnto  in 
the  reign  of  Henry  I.,  who  g^nted  that  if 
any  person  escaped  alive  out  of  the  ship  it 
should  be  no  wreck ;  and  afterwards  by  the 
Statuteof  Westminster  the  First  (3  Edw.  1) 
0.  4,  if  a  man  or  dog  or  cat  escaped  alive 
the  goods  shall  be  no  wreck,  but  the  sheriff 
shall  keep  the  same  (or,  if  perishable,  their 
value)  for  a  year  and  a  day,  in  order  to 
restore  them  to  the  rightful  owner,  or  his 
representatives  establishing  their  claim  to 
them.  And  by  the  statute  27  Edw.  3,  c. 
13,  if  a  ship  is  lost  on  the  shore  and  the 
goods  come  to  laud,  they  are  to  be  at  once 
returned  to  the  owners,  they  paying  a 
reasonable  reward  for  their  ialvage  (ate 
title  Salyage).  By  the  stat.  7  &  8 
Geo.  4,  c.  29,  plundering  any  vessel  in  dis- 
tress or  wrecked  is  made  felony  punishable 
with  death.  If  for  a  year  and  a  day  no 
one  claims  wreck,  it  still  belongs  to  tlio 
king  as  before. 

See  also  titles  Flotsam  and  Jetsam. 

WBIT.  This  word  is  from  the  Saxon 
writan^  to  write ;  it  is  translated  by  breve 
in  the  Latin  forms.  In  general  a  writ  is 
the  king's  precept  in  writing  under  seal 
issuing  out  of  some  Court  and  commanding 
something  to  be  done  touching  a  suit  or 
action,  or  giving  commission  to  have  it 
done.    Le»  Ternies  de  la  Ley, 

Writs  in  civil  actions  were  either  original 
or  judicial.  Original  writs  issued  out  of 
the  Court  of  Chancery  for  summoning  a 
defendant  to  appear,  and  were  granted 
before  the  suit  was  oegun,  to  begin  the 
same,  whence  the  name;  judicial  writs 
issued  out  of  the  Court  where  the  original 
was  returned  after  the  suit  was  begun. 
The  original  bore  date  in  the  name  of  tlie 
king,  the  judicial  in  the  name  of  the  judge. 
Another  division  of  writs  was  into  realy 
perwnalj  and  mixed ;  the  real  concerning 
the  possession  of  land,  and  being  either 
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writs  of  entry  or  writs  of  ri^lit,  tho  personal 
c<)iie('niin<];  ^^(kmIh,  chattels,  and  personal 
injuries,  and  the  mixed  partaking  of  the 
nature  of  both.  Again,  writs  ooneeming 
tlie  posscshion  of  land  were  either  pOMe«M>ry, 
of  a  man's  own  possession,  or  ancestral,  of 
the  seisin  and  possession  of  his  ancestor  as 
well.  Writs  also  commonly  bore  some 
special  name  or  addition  descriptive  of  their 
]iarticular  purpose,  eg.,  writ  of  assistance, 
of  inquiry,  of  capias,  &c. 

Writs  original  have  been  abolished,  and 
all  personal  actions  are  now  to  be  oom- 
meneed  by  writ  of  summons  (1  &  2  Vict. 
0.  1 10) ;  also,  all  the  real  and  mixed  ¥nrit8 
havo  been  al)olislied  (3  &  4  Vict  c.  17; 
C.  L.  P.  Act,  18G0),  and  ejectment  itself 
even  is  now  commenced  by  an  ordinary 
writ  of  summons.  For  tho  varieties  of  the 
writ  of  summons,  and  also  for  tho  other 
varieties  of  now  existing  writs,  sco  the  re- 
spective titles,  and  iu  porticuhtr  title 
Summons,  Wbit  of. 

WBIT  OF  BIGHT.  This  was  a  writ 
which  lay  for  a  man  who  had  tho  right  of 
property  a^^ainst  another  man  who  hod  the 
ri^ht  of  possession  and  was  in  possession 
under  such  right.  This  severance  of  the 
two  rights  arose  in  thret^  Oiiscs  chiefly  : — 

(i.)  Upon  discontinuance  by  tenant  in 
tail; 

(2.)  After  judgment  in  a  possessory 
action;  and 

(3.)  After  the  possessory  action  was 
barred  by  the  Statute  of  Limita- 
tions. 

The  writ  of  riglit  properly  lay  only  to  re- 
cover corporeal  heredltamentH  for  an  estate 
in  fee  simple;  but  there  were  other  writs 
said  to  be  '*  in  the  nature  of  a  writ  of  right " 
available  for  the  recovery  of  incorporeal 
hereditaments  or  of  lands  for  a  less  estate 
than  a  fee  simple. 

In  this  action,  the  demandant  alleged 
some  seisin  of  the  lands  in  himself,  or  else 
in  some  one  under  whom  he  claimed ;  and 
usually  the  tenant  in  possession  denied  the 
demandant's  ri^ht,  which  the  latter  was 
tlicreupon  required  to  prove ;  and  failing 
such  proof,  the  demandant  and  his  heirs  wore 
perpetually  barred  of  his  claim,  otherwise 
he  recovered  the  lands  against  th6  tenant 
and  his  heirs  for  ever.  There  was  a  limit 
to  the  seisin  which  the  demandant  might 
allege;  and  such  limit  was  fixed  by  the 
Statute  of  Westminster  the  First(3  Edw.  1). 
c.  39,  from  the  time  of  Richard  I.;  and 
afterwards  by  the  stat.  32  Hen.  8,  c.  2, 
seisin  iu  a  writ  of  right  was  to  be  alleged 
within  sixty  years. 

By  the  stats.  3  &  4  Will.  4,  C..27,  s. 
36,  and  0.  L.  P.  Act,  1860,  s.  26,  all  writs 
of  right  and  writs  in  tho  nature  thereof 
have  been  abolished. 


WRIT  OF  BIGHT  OF  ADYOWBOH :  S- 

title  QrABB  Impkdit. 

WRIT  OF  BIGHT   OF    DOWER:    ^•t 

title  ItowsB. 

WBIT  OF  BIGHT  OF  WABD  :  Srr  ttil» 
Infants. 

WBITDIG.      This  word  xumn  II y  dr-Ti«  t <  - 
any  instrument  in  the  nature  of  an  agr.t- 
ment  under  hand  only. 
See  title  Agbbement. 

WBOFG :  See  tiUe  Tobt. 


Y. 


TABD.  An  onclosod  space  of  grrma] 
generally  attached  to  a  dwelling-hooae. 

TBA  AMD  KAT.  Yes  and  Ko ;  aA^>r!- 
ing  to  a  charter  of  Athelstan,  the  p«>:>{ii€ 
of  Bipon  were  to  bo  believed  in  all  actuius 
or  suits  upon  their  yea  and  nay. 

TXAB.  The  year,  as  divided  by  Julioi 
Caesar,  consists  of  twelve  monttio.  It  a(>- 
pears  that  in  early  English  times  the  yt-sr 
Dcgan  with  Christmas  Day ;  but  as  fr>is 
the  reign  of  William  I.  the  year  is  desig- 
nated by  that  of  the  reign  only.  Upon  the 
Reformation  of  Religion  the  year  was  mailf 
to  liegin  with  the  25th  of  llareh,  being  tlh 
day  of  the  feast  of  the  Annuuciatioiv  but 
the  year  of  the  reign  continued  to  he  tit- 
common  mode  of  denoting  dates  until  tli^ 
Commonwealth,  when  the  year  of  oui 
Lord  came  into  use ;  and  ultimately,  by  ti  c 
24  Geo.  2,  c.  23,  it  was  enacted  that  th>> 
1st  of  January  next  following  the  lost  dsy 
of  December,  1751,  should  be  the  first  d«y  > 
of  the  year  1752,  and  so  on  for  the  fii^t  lUj 
of  every  succeeding  year;  and  that  tu 
then  2nd  of  September,  1752.  should  con- 
tinue to  be  reckoned  as  the  second,  but  ti^e 
next  suoceeding  day  (which  of  right  woniti 
be  the  Srd  of  September,  1752)  should  K. 
reckoned  as  the  14th  of  September,  llh, 
omitting  for  that  time  onlv  the  eleven  in- 
termediate days.  And  all  writings  oftc-r 
the  1st  of  January,  1752,  were  to  be  dated 
aooonling  to  the  new  stylo. 
See  also  title  Time. 


TZAB  AHD  DAT.  This  period  was  fixe«l 
for  many  purposes  in  law.  Thus,  in  the 
case  of  an  estray,  if  the  ownei'  did  mx 
claim  it  within  that  time,  it  became  the 
property  of  the  lord.  So  the  owners  of 
wreck  must  claim  it  within  a  year  and  a  i 
day.  Death  must  follow  upon  wounding 
within  a  year  and  a  day  if  the  wounding  is 
to  be  indicted  as  murder.  Also,  a  year 
and  a  day  was  given  for  prosecuting  or 
avoiding  certain  legal  acts,  e.^.,  for  brin*;- 
ing  actions  after  entry,  for  making  claim, 
for  avoiding  a  fine,  &c 
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YEAS,  DAT,  AMD  WASTE.      It   was 

formerly  a  part  of  the  kinp^'s  prerogatiyo  to 
take  the  profits  of  the  lands  of  felons  for  a 
year  and  a  day,  and  to  make  waste  of  the 
same  lands,  unless  the  lord  of  the  felon 
redeemed  the  kind's  waste.  But  the  king 
was  restricteil  of  this  right  of  waste  by 
Magna  Charta,  9  Hen.  3,  c.  22,  and  after 
taking*  the  profits  for  a  year  and  a  day,  he 
was  to  deliver  them  over  to  the  lord.  This 
prerogative  of  the  king  was  abolished  alto- 
gether by  the  stat.  54  Geo.  8,  o.  145,  which 
cntu^tcd  that  no  future  attainder  for  felony, 
except  in  cases  of  high  treason  or  murder, 
should  extetid  to  the  disinheriting  of  any 
heir,  or  to  ttio  prejudice  of  the  right  or  title 
of  any  {Ksrson  other  than  the  right  or  title 
of  the  offender  himself  during  his  life. 

TEAR-BOOKS.  Beports  in  a  regular 
scries  from  the  reign  of  King  Edward  II. 
inclusive  to  the  time  of  Henry  YIII.,  said 
to  have  been  taken  by  the  prothonotaries 
or  chief  scribes  of  the  Court  at  the  expense 
of  the  Crown ;  they  were  published  annu- 
ally, whence  their  name. 

TEAB8,  LEASES  FOB.  See  title  Leases. 

YEOKAH.  A  grade  of  society  next  in 
order  to  that  of  gentleman  (6  Bio.  2,  c.  4, 
and  20  Ric.  2,  c.  2).  The  word  etymologi- 
CiilJy  means  a  common  man,  t.6.,  commoner, 

r  eoman  also  designates  an  officer  of  the 
Queen's  household,  holding  a  middle  place 
between  Serjeant  and  groom.  Also,  there 
arc  yeomen  of  the  Queen's  guard,  being  a 
body  of  soldiers  first  established  in  the 
rtign  of  Uqiiyj  VIII. 

TEOMAHBT :  See  title  Yolunteebs. 

TEW.  A  tree  of  which  bows  were 
commonly  made  for  warfare;  whence  the 
tree  was  commonly  planted  in  the  church- 
yards, to  ensure  its  protection. 

TIELDINO  AND  FATDTO.  The  phrase 
which  commonly  expresses  the  reservation 
of  rent  in  a  dce<l  of  lease. 

TULE.       A  north    country   word   fur 


TULE — cont  in  ued. 

Christmas.  The  word  is  still  in  common 
use  in  Scotland,  and  is  part  of  the  local 
dialect 

Z. 

ZEALOT.  This  word  is  commonly 
taken  in  a  bad  sense,  as  denoting  a  sep.i- 
ratiat  from  the  Church  of  Euglmil,  or  a 
fanatic. 

ZEALOUS  WITIIESS.  Wlicn  a  witness 
is  over-zealous  on  behalf  of  his  party,  the 
counsel  who  calls  him  ought  to  interrogate 
him  with  an  appearance  of  indificrcnce,  to 
repress  the  witness's  readiness  to  ^ive 
evidence,  and  to  prevent  him  from  dmii- 
nishing  the  effect  or  weight  of  his  testi- 
mony; and  he  ought  to  dismiss  him  so 
soon  as  he  has  obttiined  all  the  evidence 
that  ho  wants  from  him.  Of  such  a 
witness  Quintilian  says, — *^  Nee  nimium 
institre  interrogaUoni  [(lebeijj  ne  ad  omnia 
respondendo  testis  fidem  saam  minuat ;  srd 
in  tantum  evocare  eum,  quantum  sumere 
ex  uno  satis  siL"  Best's  Evidence,  819. 
Over-zeal  in  a  witness  is  clearly  a  matter 
affecting  liis  trustworthiness.  Tayl.  Evid. 
p.  70. 

ZOLLVESEXH .  Is  the  name  of  tlio 
trade-league  constituted  by  twenty-five 
of  the  states  of  the  German  Empire,  until 
recently  of  the  German  Confedemtion. 
It  comprises  the  kingdoms  of  Prussia, 
Bavaria,  Saxony,  Hanover,  and  Wurtem- 
berg,  together  with  one  electorate  (Hesse), 
three  grand  duchies,  seven  duchies,  seven 
principalities,  one  landgraviate,  ami  the 
city  of  Frankfort-on-tlie-Main.  These 
states  have  agreed  upon  a  general  system 
of  law  with  regard  to  commerce,  the  effect 
of  which  is  to  override  the  particular  laws 
of  the  particular  states,  excepting  where 
the  general  law  is  silent.  See  the  Con- 
vention witli  regard  to  Letters  Patent, 
dated  the  21st  of  Septemlx^r,  1842,  and 
ratified  the  29th  of  June,  1843.  (Johnson's 
Patentees'  Manual,  p.  35G.)  And  see 
Whoaton's  International  Law,  70,  78  (n.) 
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In  one  thick  volume,  8vo.,  1873,  P"^^  3^m  ^^^  lettered, 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY ; 

Comprising  the  Bankruptcy  Act,  1869  ;  the  Debtors  Act,  1869  ;  the  Insolvent  Debtors 
and  Bankruptcy  Repeal  Act,  1869  ;  together  with  the  General  Rules  and  Orders 
in  Bankruptcy,  at  Common  Law  and  in  the  County  Courts,  the  Practice  on  Pro- 
cedure, copious  Notes,  References,  and  a  very  fiiU  Index.  Second  Edition.  By 
Henry  Philip  Rcx:he  and  William  Hazlitt,  Barristers-at-Law,  and  Registrars 
of  the  Court  of  Bankruptcy. 


From  the  IiAW  TIMBS. 

"  This  work  is  one  which  has  naturally  carried 
with  it  more  weight  than  any  other  text-book, 
having  been  written  by  two  registrars  of  the  Court 
of  Bankruptcy.  In  practice  it  has  been  found  to 
realise  the  anticipations  formed  concerning  it,  in 
proof  of  which  we  have  now  in  our  hands  a  second 
edition.  Perhaps  the  most  valuable  feature  of  the 
work  is  the  fulness  of  die  practical  details  which 
enable  a  tyro  to  transact  his  ousiness  with  tolerable 
security.  The  first  half  of  the  work  comprises  the 
Bankruptcy  Act  and  the  Debtors  Act,  which  have 
been  carefully  and  ably  noted  with  all  the  deci- 
sions; and  the  latter  naif  is  devoted  mainly  to 
practice  and  procedure.  The  Bills  of  Sale  Act  and 
one  or  two  other  enactments  sure  incorporated  which 
are  frequently  consulted  by  the  bankruptcy  practi- 
tioner.    A  very  elaborate  index  ends  the  volume." 

From  the  IiAW  JOUBNAI*. 

"  The  first  two  hundred  pages  of  the  work  contain 
the  Bankruptcy  Act  of  i869»  printed  in  large  type ; 
and,  where  it  is  necessary,  the  learned  authors  have 
inserted  after  each  section,  in  smaller  type,  very 
copious  notes  of  the  law,  and  all  the  cases  referring 
to  each  particular  subject.  For  instance,  after 
section  15.  which  defines  the 'property  of  a  bank- 
rupt divisible  among  his  creditors,  we  find  more 
than  eight  pages  of  notes  and  cases  showing  the 
present  state  of  the  law  with  reference  to  order  and 
disposition,  bills  of  sale,  &c.  Again,  after  section  73, 
which  confers  tipon  the  Court  of  Bankruptcy  full 
power  to  deal  with  and  decide  (without  the  interven- 
tion of  the  Courts  of  Common  Law  and  Chancery) 
any  question  which  may  arise  in  the  course  of  a 
bankruptcy,  all  the  cases  on  the  subject  are  very 
fully  referrad  to,  and  the  different  opinions  of  the  late 
Lord  Chancellor  and  the  Lords  Justices  in  relation 
to  the  extension  or  curtailment  of  this  novel  juris- 
diction are  set  out  with  a  precision  and  minuteness 
which  render  any  reference  to  the  reports  them- 
selves almost  unnecessary.  In  the  addenda  of 
cases  the  recent  case  of  £x  parte  Gordon,  in  tt 
Dixon,  is  mentioned,  which  decides  that  when  pro- 
ceedinij^s  are  instituted  in  Bankruptcy,  and  at  the 
same  time  there  is  a  pending  Chancery  suit,  and 
the  parties  to  the  Bankruptcy  and  Chancery  pro- 
ceedings are  substantially  tne  same,  and  their 
rights  and  liabilities  can  be  «iually  well  ascertained 
under  the  bankruptcy  as  in  the  Chancery  suit,  the 
Court  of  Bankruptcy  has  jurisdiction  under  section 
7a  to  stay  proceedings  in  the  Chancery  suit  so  far 

as  may  be  necessary The  wonc  before  us 

also  contains  the  Debtors  Act  of  i860,  the  Bank- 
ruptcy Repeal  Act  of  1869,  the  Absconding  Debtors 
Act,  x86^  with  several  other  Acts  and  all  the 
General  Rules  in  Bankruptcy,  printed  and  anno- 
tated in  the  same  manner  as  the  principal  Act. 
There  is  a]«o  a  very  full  collection  of  forms  and 
bills  of  costs ;  but  ike  portion  of  the  work  which  is 
decidtdly  the  most  novels  and  wo  imagine  will 
protfs  ixiremely  usejul,  is  that  comprised  in  pages 
355~*474>  'Ofhich  contain  an  exposition  bv  the  authors 
on  the  practice  onproeednre  to  adjuduation,  liqui- 
daiioH.  and  composition  with  creditors,  and  on 
^roctdure  under  a  debtors'  summons.  It  is  not 
often  that  a  practising  lawyer  is  able  to  turn  to  a 
book  onJ'ractiee  written  by  the  judges  oftkt^u^ 


cular  Court  to  which  it  relates,  and,  as  it  were, 
stamped  witA  the  seal  of  authority In  con- 
clusion, we  have  only  to  say  that  Messrs.  Roche 
and  Hazlitt  have  appended  to  their  roork  a  very 
full  and  copious  index,  and  thai  we  can  cordially 
and  conscientiously  recommend  it  to  the  notice  of 
the  legal  prof ession," 

From  the  BOIilOITORB*  JOURNAZi. 

"  The  first  edition  of  this  work,  issued  shortly 
after  the  passing  of  the  Acts  of  1869,  to  meet  a 
pressing  demand,  consisted  of  little  more  than  a  re- 
print of  the  Acts,  Rules,  and  Forms,  with  a  few 
notes  and  an  index.  In  the  present  edition,  how- 
ever, the  book  has  been  expanded  into  a  treatise  on 
the  law  and  practice  in  bankruptcy  and  now  con- 
stitutes a  bulky  volume  of  840  pages.  The  plan  of 
the  authors  is  to  print  the  sectionsof  the  Acts  in  the 
order  in  which  they  stand  in  the  Statute-book, 
appending  to  them  notes  more  or  less  lengthy. 
These  are  followed  by  chapters  on  the  practice  on 
procedure  to  adjudication,  procedure  to  liquidation, 
procedure  to  composition  with  creditors,  procedure 
under  debtors'  summons,  costs,  and  at  the  close  of 
the  work  the  General  Rules.  Orders,  and  Forms 
are  given  in  full.  The  design  of  the  authors  is 
stated  in  the  preface  to  have  been  'more  especially 
to  render  the  volume  of  practical  utility  to  Uie  pro- 
fession,' by  which  we  understand  them  to  mean  that 
the  practitioner  should,  with  the  least  possible 
trouble,  be  able  to  lay  his  hand  upon  the  law  re- 
lating to  the  particular  point  as  to  which  he  desires 
information.  For  this  purpose  there  is  doubtless 
something  to  ^  said  in  favour  of  the  retention  of 
the  arrangement  of  sections  adopted  in  the  Bank- 
ruptcy Act,  1869 — singular  and  illogical  as  that 
arrangement  b.  Experience  has  made  it  tolerably 
familiar ;  the  practitioner  knows  hi«  way  in  the 
Act,  and  on  many  points  can  re«xil  the  number  of 
the  section  relating  to  the  point  und  vc  discussion. 
In  the  book  before  us,  such  a  reader  i  s  enabled  by 
means  of  large  consecuuve  ngures  at  the  head  of 
each  margin  to  reach  the  section  and  cases  he  re- 

?uires  wimout  the  trouble  of  referring  to  the  index, 
n  the  hurry  of  daily  practice  this  will  probably  be 
found  no  small  advantage*  Tn  the  subse<|uent 
chapters  on  adjudication,  liquidation,  composition, 
and  debtors'  summons,  the  arrangement  aaopted  is 
the  convenient  one  for  practical  purposes  of  tracing 
each  consecutive  step  of  the  procedure,  and  weld- 
ing together  the  provisions  of  the  Acts,  Rules,  and 
Forms,  with  the  substance  of  the  cases.  This 
appears  to  us  to  be  successfully  accomplished,  and 
the  book,  as  a  whole,  constitutes  a  useful  digest  of 
the  statutory  and  case  law.  As  regards  the  former, 
the  work  appears  to  contain  every  j(HX>viMon  rela- 
ting to  or  connected  with  the  subject,  including 
even  the  orders  made  in  December,  1B69,  transfer- 
ring business  then  pending.  The  cases  are  taken 
from  a  wide  range  of  reports  and  include  a  con- 
siderable number  cited  from  MSS.  notes.  Even 
Lord  Westburys  characteristic  remarks  in  Michael 
Brown's  case  (17  S.  J.  310)  as  to  the  effect  in 
certain  cases  of  section  23  of  the  Bankruptcy  Act, 
1869,  find  a  place  in  the  volume.  The  index  is 
unusually  full,  combining  both  an  analysis  and 
index ;  and.  lastly,  the  type  and  paper  are  all  tliat 
can  be  desired." 
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Now  ready,  in  One  thick  Volume,  8vo.,  price  42s.,  doth, 

A  MAGISTERIAL  and  POLICE  GUIDE : 

BEING 

The  Statute  Law,  inclnding  the  Session  of  1874,  with  Notes  and  References 
to  the  most  recently  decided  Cases,  relating  to  the  Procednre, 
Jurisdiction,  and  Duties  of  Magistrates  and  Police  Authorities 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an  IntroduotiQii  showing  the  General  Proceduxe  before  Magistratei 

both*iA  Indictable  and  Summary  Matters ; 

And  a  COPIOUS  IKDSX  to  the  WHOLE  WOHK. 
By  henry  C.  greenwood, 

STIPENDIARY  MAGISTRATE  OF  THE  POTTERIES  DISTRICT, 

AND 

TEMPLE  C.  MARTIN,  of  the  Southwark  Police  Court. 


TABLE  OF 


INTRODUCTION. 

Abortion  :  see  "Malicious  Injuries 

(Persons)." 
Accessory. 
Adulteration  of  Food. 

Affray. 

Agricultural  Gangs. 

Aliens. 

Alkali  Works. 

Anatomy. 

Animals. 

Arrest. 

Arsenic 

Arson. 

Artizans  and  Labourers  Dwellings. 

Assaults. 

Attempts  and  Solicitations. 

Bakehouses. 

Baker,  see  "Bread." 

Bankruptcy. 

Bastards. 

Baths  and  Washhouses. 

Betting- Houses. 

Billiards. 

Birds. 

Blasphemy. 

Bleaching  and  Dyeing  Works :  see 

**  Factories." 
Borough  Bye-laws. 
Bread. 

Brothel :  see  "Disorderly  House." 
Burglary  and  Housebrealung. 
Building  Societies. 
Burials. 

Canals. 

Cemeteries. 

Chain  Cables  and  Anchors. 

Challenge. 

Chemists:  see  "Poisons,  Sale  of." 

Children  and  Infants. 

Chimney  Sweepers. 

Church  or  Chapel. 


SUBJECTS. 

Coals. 

Coinage. 

Colonies. 

Combinations. 

Companies. 

Compounding  Offences. 

Coaspiracy. 

Constables. 

Convicts. 

Copyright  (Art). 

„        (Books). 

„        (Designs). 
Com. 

Criminal  Justice  Act 
Cruelty, 
Customs. 

Dangerous  Goods. 

Disobedience. 

Disorderly  House. 

Documentary  Evidence. 

Dogs. 

Drunkenness  :  see  "Intoxicating  Liquors." 

Education. 

Elections. 

Embezzlement :  see  "Larceny." 

Escape. 

Excise. 

Exhibition  Medals. 

Exposure. 

Extortion. 

Extradition. 

Factories. 

Fairs:  see  "Markets  and  Fairs." 

False  Pretences. 

Felony, 

Fires  (Metropolitan). 

Fisheries. 

Forcible  Entry, 

Foreign  Enlistment 

Forgery. 

Fraudulent  Agents. 

Friendly  Societies. 
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A  MAGISTERIAL  AND  POLICE  GUIDE. 


TABLE   OF   SUBJECTS-<«»/«.««/. 


Game. 

Gaming-Honses. 
Gaols  :  see  "  Prisons." 
Gardens  in  Towns. 
Gas  (Clauses). 

„    (Metropolitan). 

,,    (Sale  of). 
Gunpowder. 

Hackney  Carriages :  see  **  Stage  and 

Hackney  Carnages." 
Hawkers  :  see  "  Pedlars." 
Health  :  see  ''Sanitary  Acts." 
Highways. 
Homicide. 
Hops. 

Industrial  Schools. 

Infants  :  see  **  Children  and  Infants." 

Intoxicating  Liquors. 

Juvenile  Offenders. 

Landlord  and  Tenant 

Larceny. 

LibeL 

Loans. 

Local  Boards  :  see  **  Sanitary  Acts." 

Local  Stamps.  * 

Locomotives. 

Lodging-Houses. 

Lord's  Day. 

Lotteries. 

Lunatics. 

Malicious  Injuries  (Person). 

„  „        (Property). 

Marine  Storedealers. 
Markets  and  Fairs. 
Marriage. 

Married  Women's  Protection  Orders. 
Masters  and  Servants. 
Meat. 

Medical  Practitioners. 
Merchandize  Marks. 
Merchant  Shipping. 
Metal  Dealers. 
Military  Law. 
Militia. 

Mills:  J^ir " Factories." 
Mines  (Coal). 

„      (Metalliferous). 
Misdemeanour. 
Municipal  Corporations. 
Muriatic  Acid  :  see  "  Alkali." 

Naval  Stores. 
Navy. 

Oaths. 

Parks. 
Paupers. 
Pawnbrokers. 
Pedlars. 


Perjury. 

Personation. 

Piracy. 

Poisons. 

Poisoned  Grain. 

Police  (Metropolitan';. 

M     (Towns). 
Post  Office. 

Pounds:  see  ••Cruelty." 
Printers. 
Prisons. 
Prizefight 

Railwa3rs. 

Rape :  see  "  Malicious  Injuries  (Person)." 

Rates. 

Real  Estate. 

Receivers. 

Reformatory  Schools. 

Rescue:  see  "Escape." 

Riots. 

Rivers  and  Canals :  see  **  Canals." 

Robbery. 

Sanitary  Acts. 

Savings  Banks. 

Seditious  Meetings. 

Slander. 

Slaughter-Houses. 

Smoke. 

Stage  Carriages. 
,f    and  Hackney  Carriages  (Metrop.). 

Steam  Whistles. 

Stores  :  see  "  Naval*'  and  **  War  Depart- 
ment." 

Stocking  Frames. 

Suicide. 

Sunday  i  see  **  Lord's  Day." 

Sweanng. 

« 

Telegraphs. 

Thames. 

Theatres. 

Threats. 

Trolls. 

Towns. 

Trade  Marks. 

Trades  Unions. 

Trading  Companies. 

Training  to  Arms. 

Tramways. 

Treason. 

Treasure  Trove. 

Turnpike  Roads. 

Vaccination. 

Vagrants. 

Vendors. 

War  Department  Stores 
Waterworks. 
Weights  and  Measures. 
Witchcraft. 
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Just  published,  Second  Edition,  in  8vo.,  price  i^.,  doth, 

A    TREATISE    UPON 

THE   LAW  OF  EXTRADITION. 

WITH  THE 

CONVENTIONS  UPON  THE  SUBJECT  EXISTING  BETWEEN 
^ENGLAND  AND  FOREIGN  NATIONS, 

AND 

THE    CASES    DECIDED    THEREON. 

By   EDWARD    CLARKE, 

OF  LINCOLN'S  INN,   BARRISTER-AT-LAW,   AND  LATB  TANCRED  STUDENT. 


!     , 


"Mr.  Clarke's  accurate  and  sensible  book  is  the  best  authority  to  which  the  English 
reader  can  turn  upon  the  subject  of  Extradition." — Sahtrday  RtvUw, 

'*  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  first  appeared  has  been 
fully  justified  by  the  reputation  it  has  gained.  This  new  edition,  embodying  and  ex- 
plaimng  the  recent  legislation  on  extradition,  is  likely  to  sustain  that  reputation.  .... 
There  are  other  points  we  had  marked  for  comment,  but  we  must  content  ourselves  with 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  same 
time  furnishing  so  useful  a  guide  to  the  lawyer." — Tfu  SoUcitors*  JcumaL 

"The  appearance  of  a  second  edition  of  this  treatise  does  not  surprise  ns.  It  is  a 
useful  book,  well  arranged  and  well  written.  A  student  who  wants  to  learn  the  principles 
and  practice  of  the  law  of  extradition  will  be  greatly  helped  bv  Mr.  Clarke.  Lawyers 
who  have  extradition  business  will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  to  administer  the  extradition  law  will  be  greatly  assisted  by  a 
careful  perusal  of  '  Clarke  upon  Extradition.'  This  may  be  called  a  warm  commenda- 
tion, but  those  who  have  reaa  the  book  will  not  say  it  is  unmerited.  We  have  so  often 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  with  a 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.  Besides  the  Appendix, 
which  contains  the  extradition  conventions  of  this  country  since  1S43,  "^^  have  eight 
chapters.  The  first  is  '  Upon  the  Duty  of  Extradition ; '  the  second  on  the  '  Early 
Treaties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  and 
France,  and  the  practice  in  those  countries." — 77ie  Law  ydurnai, 

"  One  of  the  most  interesting  and  valuable  contributions  to  ]^;al  literature  which  it 
has  been  our  province  to  notice  for  a  long  time,  is  *  Clarke's  Treatise  on  the  Law  of 

Extradition.' Mr.  Clarke's  work  comprises  chapters  upon  the  Duty  of 

Extradition ;  Early  Treaties  and  Cases ;  History  of  the  Law  in  the  United  States,  in 
Canada,  in  England,  in  France,  &c.,  with  an  Appendix  containing  the  Conventions 
existing  between  England  and  Foreign  Nations,  and  the  Cases  decided  thereon.  .... 
The  work  is  ably  prepared  throughout,  and  should  form  a  part  of  the  library  of  every 
lawyer  interested  in  great  Constitutional  or  International  Questions." — Albany  Law 
Journal, 

The  Times  of  September  7,  1874,  in  a  long  article  upon  ••  Extradition  Treaties," 
makes  considerable  use  of  this  work,  and  writes  of  it  as  *^  Mr,  Clarke s  nsefid  Work 
on  Exiradiiion,^^ 
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Third  Edition,  in  8vo.,  price  2or.,  cloth, 

THE  PRINCIPLES   OF  EQUITY. 

INTENDED   FOR   THE    USE   OF   STUDENTS   AND  THE    PROFESSION. 

By  Edmund  H.  T.  Snell,  of  the  Middle  Temple,  Barrister-at-Law. 

Third  Edition  by  John  R.  Griffith,  of  Lincoln's  Inn,  Barrister-at-Law. 

In  one  vol.,  8vo.,  1874. 

%*  This  Work  has  become  a  Standard  Class-book  in  England^  Inland,  India,  and 

the  Colonies, 


REVIEWS    OF    SECOND    EDITION. 


"  The  lectures  of  Mr.  Birkbeck  probably  bear 
the  ordeal  of  rcpruductiun  better  than  any  other 
lectures  on  law  of  which  we  have  any  know- 
ledge. He  is  a  more  scientific  lawyer  than  Mr. 
Smith,  whose  manual  ha&  been  so  largely  used  by 
law  students,  and  naturally,  therefore,  '  5>nell's 
Etfuity*  must  be  more  useful  than  Smith's  Manual. 
With  respect  to  this  edition,  we  have  only  to  observe 
that  Mr.  Griffith  has  edited  his  author's  work  with 
great  care,  and  has  noted  all  the  cases,  whilst  pre- 
serving the  convenient  form  in  which  it  originally 
appeared." — Law  Tinu*. 


"The  book  has  the  merit  of  bein^  written  in 
clear  and  intelligible  language.  It  is  admirably 
printed,  and  otherwise  carries  with  it  an  attractive 
appearance." — Law  youmal. 

"Mr.  Snell's  volume,  which  we  nodced  favour^ 
ably  some  four  years  ago  on  its  fint  appearance,  is 
a  manual  very  well  adapted  for  the  use  of  students, 
bcin^  written  and  arranged  with  discrimination 
and  intelligence.  We  have  pleasure  in  stating  our 
opinion  that  the  work  will  continue  to  maintain 
the  position  it  had  already  gained." — Solicitors' 
Journal. 


"  It  (Snell's  book)  is  less  bulky  thafti  Story's  Commentaries,  while  it  is  easier  to  comprehend ;  and,  from 
the  number  of  illustrative  cases,  easier  to  remember  than  Adams'  Treatise  on  Equity.  And  on  one  point 
it  is  superior  to  both,  and,  indeed,  deserves  high  commendation.  Every  one  who  has  read  the  recent 
reports  of  Equity  Cases  in  England,  is  aware  how  many  important  decisions  have  been  made  within  the 
last  four  jrears  on  many  points  of  Chancery  law.  To  these  decisions,  which  are  wholly  wanting  in  Adams, 
and  very  imperfectly  given  in  the  recent  editions  of  Story's  Commentaries,  Mr.  Snell  has  m^e  very  full 
reference  :  and  it  is  this  part  of  his  book  which,  besides  its  aid  to  the  student,  gives  it  a  real  value  to  the 
practitioner." — American  Law  RtvUw. 


Just  ready,  in  one  volume,  8vo.,  price  \%s,  cloth, 

PRINCIPLES  OF  CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR  THE  USE  OF  STUDENTS. 

By  Henry  C.  Deane,  of  Lincoln's  Inn,  Barrister-at-Law,  Lecturer  to  the  Incorporated 

Law  Society  of  the  United  Kingdom. 

The  object  of  this  work  is,  first,  to  present  to  the  Student  an  Elementary  View  of 
the  various  Forms  of  Ownership  of  Land  which  exist  at  the  present  day ;  and 
next,  to  Examine  the  Simpler  Forms  of  Conveyance  used  in  Transferring  Land 
from  one  person  to  another. 


MONTESQUIEn'S  SPIBIT  OF  LAWS. 


In  2  vols.,  8vo.,  1873,  price  3ar.,  cloth, 

THE   SPIRIT  OF  LAWS. 

By  Baron  de  Montesquieu.  Translated  from  the  French  by  Thomas  Nugent, 
LL.D.  A  New  Edition,  carefully  Revised  and  compared  with  the  best  Paris 
edition,  to  which  are  prefixed  a  Memoir  of  the  Life  and  Writings  of  the  Author, 
and  an  Analysis  of  the  Work,  by  M.  D'Alembert. 
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This  day  is  published,  in  one  volume,  8vo.,  price  2  if.,  doth, 

A    NEW  LAW  DICTIONARY. 

AND 

institute  of  t)ie  tofiole  Hato ; 

EMBRACING  FRENCH  and  LATIN  TERMS,  and  REFERENCES  TO  THE 

AUTHORITIES,  CASES,  and  STATUTES. 

By  Archibald  Brown,  M.A.  Edin.  and  Oxon,  and  B.C.L.  Oxon,  of  the  Middle 
Temple,  Barrister-at-Law,  Author  of  the  "Law  of  Fixtures,"  "Analysis  of 
Savigny's  Obligations  in  Roman  Law,"  &c. 


In  post  8vo.,  1874,  Fourth  Edition,  price  15/.,  doth, 

INTRODUCTION 

TO 

THE  STUDY  OF  INTERNATIONAL  LAW, 

DESIGNED  AS  AN  AID  IN  TEACHING,  and  IN  HISTORICAL  STUDIES. 

By  Theodore  D.  Woolsey,  late  President  of  Yale  College. 
Fourth  Edition,  revised  and  enlarged. 


<(• 


The  fact  that  President  Woolsey's  treatise  on 
International  Law  has  already  reached  a  fourth 
edition  nuy  be  taken  as  evide^ice  of  the  increasing 
attention  now  paid  to  the  subject  of  which  it  treats 
by  all  who  lay  claim  to  a  liberal  education  in«the 
United  States.  Certainly  the  long  controversy 
maintained  with  diis  cotmtry  in  regard  to  the 
recognition  of  Confederate  belligerency  and  the 
deinredations  of  the  'Alabama  and  its  sister 
cruism  proves  that  no  people  stands  more  in  need 
of  enlightenment  on  the  subject.  The  first  edition 
of  President  Woolsey's  work  appeared  in  xB6o ;  the 
second,  considerably  enlargea,  four  years  later; 


and  the  third,  with  further  valuable  additioas,  in 
1871.  The  fourth  edition  which  now  appears  like- 
wise contains  various  additions.  The  work  is  in- 
tended for  students  rather  than  lawyers,  the  author 
having  undertaJcen  its  prei»uation  while  lecturing 
on  International  Law  and  History  at  Yale  College. 
To  the  original  historical  sketch  of  the  subject, 
corrected  and  enlarged.  Dr.  Woolsey  has  added, 
in  the  form  of  a  second  appendix,  a  pretty  full 
summary  of  the  various  treaties  which  form  the 
landmarks  of  international  jurisprudence,  and  in  the 
notes  newly  introduced  he  has  brought  down  the 
discussion  to  the  present  time." — Saturday  Rtview, 


ENGLISH  CONSTITUTIONAL  HISTORY, 

DESIGNED    FOR    THE    USE    OF    STUDENTS    AND    OTHERS. 

By  T.  P.  Taswell-Langmead,  B.C.L.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Vinerian 
Scholar  in  the  University  of  Oxford,  and  Tancred  Student  in  Common  Law. 

In  8vo.,  1872,  price  7x.  6^.,  cloth, 

AN  EPITOME  AND  ANALYSIS  OF  SAV/GNY'S  TREATISE  OH 

OBLIGATIONS  IN  ROMAN  LAW. 

By  Archibald  Brown,  M.A.  Edin.  and  Oxon.  and  B.C.L.  Oxon.,  of  the  Middle 

Temple,  Barrister-at-Law. 

fifty  pages.  At  the  same  time  the  pidi  of  Von 
Savignjrs  matter  seems  to  be  very  successfully  pre- 
served, nothing  which  might  he  useful  to  the 
English  reader  oeing  apparently  omitted. 

"The  new  edition  or  Savigny  will,  we  hope,  be 
extensively  read  and  referred  to  by  English  lawvers. 
If  it  u  not,  it  will  not  be  the  fault  of  ttie  tramiator 
and  epitomiser.  Far  less  will  it  be  the  fault  <^ 
Savigny  himself,  whose  dear  definltioas  and  aoco- 


"Mr.  Archibald  Brown  descilrves  the  thanks 
of  all  interested  in  the  science  of  law,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  Savigny's  great  work  on  '  Obligations.' 
Mr.  Brown  has  undertaken  a  double  task — ^the 
translation  of  his  author,  and  the  analysis  of  his 
author's  matter.  That  he  has  sucoe<»led  in  reducing 
the  bulk  of  the  original  will  be  seen  at  a  glance ; 
the  French  translation  consisting  of  two  volumes, 
widi  some  five  hundred  pages  apiece,  as  compared 
with  Mr.  Brown's  thin  volume  of  a  hundred  and 


rate  tests  are  of  great  use  to  the  legal  practition 
—Law  yomrmu. 
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In  8va,  1874,  price  3x.,  doth, 

SELF-PREPARATION  FOR    THE  FINAL 

EXAMINATION. 

CONTAINING  A   COMPLETE  COURSE    OF   STUDY,  WITH  STATUTES, 

CASES,    AND    QUESTIONS; 

And  intended  for  the  use,  daring  the  last  four  months,  of  those  Articled  Clerks  who 
read  by  themselves.  By  John  Indermaur,  Solicitor  (CUfford*s  Inn  Prizeman, 
Michaelmas  Term,  1872) ;  Author  of  "  Epitomes  of  Leading  Common  Law,  and 
Equity  and  Conveyancing  Cases." 

Second  Edition.    In  8vo.,  1874,  price  5^.,  cloth, 

AN  EPITOME  OF  LEADING  COMMON  LA  W  GASES; 

WITH    SOME    SHORT    NOTES    THEREON. 

Chiefly  intended  as  a  Guide  to  **  Smith's  Leading  Cases."    By  John  Indermaur, 
Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 


*'Thls  should  be  placed  in  the  handy-volume 
series  of  law  books.  Its  title  expresses  its  object — 
that  of  an  Epitome  and  Guide  to  Leading  Cases. 
The  Cases  themselves  are  stated  with  admirable 
brevity  and  clearness,  and  the  notes  turn  out  to  be 
more  full  and  instructive  than  their  material  size 
would  seem  to  indicate.  The  type  and  binding  are 
excellent,  and  in  several  respects  this  is  an  im- 

Srovement  on  the  first  edition." — AmericoH  Lam 

**  Mr.  John  Indermaur  published  last  year  an 
epitome  of  leading  common  law  cases  intended  as  a 
guide  to,  or  rather  we  should  say  as  the  essence  of 


Smith's  *  Leading  Cases.'  At  the  end  of  thirteen 
months  from  the  publication  of  the  little  volume  the 
demand  has  justified  a  second  edition.  Last  year 
we  suggested  that  the  compiler  of  the  book  knew 
the  vadue  of  skilful '  cram '  in  the  law  examinations ; 
and  the  call  for  a  second  edition  plainly  shows  that 
our  suspicion  was  correct.  One  case  has  been 
added,  and  also  references  to  the  original  reports  of 
the  several  cases ;  otherwise,  the  book  is  a  mere 
reprint,  and  a  glance  at  it  with  a  knowledge  of  its 
pc^ularity  affords  an  exact  view  of  the  art  of 
examination  as  used  in  the  '  Final.' " — The  Lam 
Journal. 


Second  Edition,  in  8vo.,  1874,  price  6j.,  cloth, 

kN   EPITOME   OF   LEADING    CONVEYANCING    AND 

EQUITY   CASES; 

WITH    SOME    SHORT    NOTES    THEREON,    FOR    THE    USE    OF 

STUDENTS. 

By  John  Indermaur,  Solicitor,  Author  of  *'  An  Epitome  of  Leading 

Common  Law  Cases." 


THE    NSW 


JUDIOATUBS    ACTS. 


In  preparation,  in  8vo., 

THE  STUDENT'S  GUIDE  TO  THE  SUPREME  COURT  OF 

JUDICATURE  ACL 

AND  THE  RULES  THEREUNDER ; 

Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students.  By 
John  Indermaur,  Solicitor,  Author  of  '*  Self-preparation  for  the  Final  Exami- 
nation," and  "  Epitomes  of  Leading  Common  Law,  and  Equity  and  Conveyancing 
Cases." 

Third  Edition,  in  preparation, 

THE   MARRIED    WOMEN'S   PROPERTY  ACTS. 

1870   AND    1874. 

THEIR   RELATIONS  to  the  DOCTRINE  of  SEPARATE  USE,  &c.  &c, 

Annotated  with  Cases  and  Forms. 
By  John  R.  Griffith,  B.A.  Oxon.,  of  Lincoln's  Inn,  Barrister-at-Law. 
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In  one  volume,  8vo.,  1870,  price  i8x.,  cloth  lettered, 

THE   LAW  OF  COPYRIGHT. 

In  Works  of  Literature  and  Art ;  including  that  of  the  Drama,  Music,  Engiftving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto, 
and  References  to  the  English  and  American  Decisions.  By  Walter  Arthur. 
CoPiNOER,  of  the  Middle  Temple,  Barrister-at-Law. 


**  A  book  that  is  certainly  the  most  complete  trea- 
tise upon  the  complex  subject  of  copyright  which 
has  ever  been  published  in  Kngland." — AtJuturum. 

"A  work  much  needed,  and  which  he  has  done 
exceedingly  ^t/c\\."~ American  Law  Revirta. 

"  We  make  no  question  that  Mr.  Copingcr's 
well-devised,  well-written,  and  useful  treatise  will 
become  a  standard  work/* — Larv  youmai. 

"  The  book  is  a  thoroughly  good  one :  there  is 
scarcely  a  decision  of  any  importance   left   un- 


noticed, and  the  law  in  its  bearings  is  fairly  and 
judiciously  treated."— r**-  Bopkselier. 

"In  conclusion  we  refer  our  readers  to  tbis 
capital  book  on  Copyright.  The  reader  will  fiod 
in  it  citations  on  the  Utest  cases  bearing  ob  the 
subject,  chapters  on  International  Copyright,  and 
the  best  and  newest  opinions  on  the  suDJect  so  venr 
important  to  authors  and  to  publishers." — The  Fwi- 
Ushers*  Circular. 


Second  Edition,  in  one  thick  volume,  crown  8vo.,  price  2Qr.,  doth, 

THE  PROBATE,   LEGACY.   AND   SUCCESSION 

DUTY  ACTS: 

Comprising  36  Geo.  III.  cap.  52  ;  45  Geo.  III.  cap.  28 ;  55  Geo.  III.  cap.  184 ;  and 
16  &  17  Vict.  cap.  51  ;  with  an  Introduction,  copious  Notes  and  References  to  all 
the  decided  Cases  in  England,  Scotland  and  Ireland,  to  Michaelmas  Term  1870 ; 
together  with  an  Appendix  of  Statutes,  Forms,  Tables  of  Duties,  and  a  fuU  Index. 
By  Alfred  Hanson,  Esq.,  Comptroller  of  Legacy  and  Succession  Duties. 


"  It  is  the  only  complete  book  upon  a  subject  of 
great  importance,  but  which  does  not  come  within 
the  regular  course  of  professional  study,  and  there- 
fore requires  to  be  read  up  when  a  case  having 
reference  to  it  comes  into  the  solicitor's  office. 

"Mr.  Hanson  is  peculiarly  qualified  to  be  the 
adviser  at  such  a  time.  Hence,  a  volume  without 
a  rival." — Law  Times. 


*'  Since  Mr.  Hanson  produced  his  first  edidoa  be 
has  been  appointed  Q}mptroUer  of  Legacy  and 
Succession  Duties.  His  book  is  in  itscJf  a  most 
useful  one ;  its  author  knows  every  in  auod  out  of 
the  subject^  and  has  presented  the  whole  in  a  £ot«i 
easily  and  readily  handled,  and  with  good  arrange- 
ment and  clear  exposition." — S^lscitcn^  JtummL 


In  8vo.,  1873,  price  lor.  6^.,  cloth, 

THE  BOVILL   PATENT 

A  Collection  of  the  Summings-up  and  Judgments  in  the  Litigation  under  the  Patent  of 
5th  June,  1849,  granted  to  the  late  G.  H.  Bovill  for  Improvements  in  the 
Manufacture  of  Flour.  With  an  Introduction  and  some  Observations  hy 
W.  W.  Wynne,  Attomey-at-Law. 


Table  of  Contents:  Introduction — Judgment  o( 
the  Court  of  Exchequer  in  Bovill  v.  Pimm  (30  Jan. 
2856) — ^The  Specification  under  the  Patent  of  1849 
— Note  upon  that  Specification — ^The  Experiments 
at  Dcptford — Bovill  v.  Keyworth  (at  Nisi  Prius, 
July,  1856) — Bovill  V.  Keyworth  (Motion  for  New 
Trial,  28  May,  1857)  —Bovill  v.  Goodier  (Master  of 
the  Rolls,  April,  1866)— Bovill  v.  Goodier  (Trial 
before  WiUes,  J.,  Dec.  1866)— Bovill  v.  Crate  (Vice- 


Chancellor  Wood,  June,  1867) — Bovill  v.  Cowan 
(Master  of  the  Rolls,  July,  1867)— Bovill  v.  Smith 
(Vice-chancellor  Wood,  Nov.  1867)  —  Bovill  w. 
Goodier  (Trial  before  Byles,  J.,  Feb.  x868)— Bo\t11 
V.  Cowan  (Lord  Cairns,  C,  July,  x868>— 'Bovill  v. 
Smith  (Lord  Cauns,  C,  Dec.  1868)  —  Bovill  v. 
Goodier  (Appeal  for  New  Trial,  before  Lord 
Hatherley,  C.,  Dec  i868)—Bovill  v.  Finch  (C.  P.). 


In  8vo.,  1872,  price  izr.,  cloth. 

An  Exposition  of  the  Laws  of  Marriage 

AND  Divorce. 

As  administered  m  the  Court  for  Divorce  and  Matrimonial  Causes,  with  the  Method  of 
Procedure  in  each  kind  of  Suit ;  Illustrated  by  Copious  Notes  of  Cases.  By 
Ernst  Browning,  of  the  Inner  Temple,  Barrister-at-Law. 


ffTEVSirS  *  EAYHES,  BELL  TABD^  TEMPLE  BAE. 
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T^  LAW  OF  INJTXNOTIONS. 


In  two  volumes,  royal  8vo.,  1872,  price  JOs,,  doth, 

THE  LAW  AND  PRACTICE  OF  INJUNCTIONS, 

EMBRACING  ALL  THK  SUBJECTS  IN  WHICH 

COURTS   OF  EQUITY  AND  COMMON    l_AW 

HAVE  JURISDICTION. 

By   WILLIAM    JOYCE, 

OF    LINCOLN'S    INN,  BARRISTER-AT-LAW. 


REVIEWS. 


"A  irork  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
Courts,  cazmot  fail  to  be  a  welcome  offering  to  the 
profession ;  and,  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore! 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and — fame." — Law  Magazine 
and  Rtvirtv, 

**  Mr.  Joyce  has  produced  not  a  treatise  but  a 
complete  and  compendious  exposiium  of  the  Law 
and  Practice  of  Injunctions  both  in  equity  and  com- 
men  law. 

"Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  of  valuable  and 
technical  matter  nowhere  else  collected. 


"  From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  si>ared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  youmai. 

**  He  does  not  attempt  to  go  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

"  The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injtmcdons.  It  gives  us  the  general 
law  on  almost  every  subject  to  which  the  process  of 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
being  3,500,  and  the  statutes  cited  160,  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen— occupying  nearly  200  pages.  The  work  is 
probably  entirely  exhaustive."^Z.aw  Times. 


t* 


'Mr.  Joyce's  work,  within  the  limits  which  he  has  assigned  himself,  is  well  done.  He  has  been 
eridently  diligent  in  the  collection  of  cases,  and  the  points  decided  are  stated  with  accuracy,  and  with 
more  fulness  of  detail  than  in  any  woric  on  injunctions  with  which  we  are  familiar.  It  cannot  fail  to  be 
useful  in  instructing  praciitioners  in  the  proper  employment  of  this  much  abused  method  of  procedure."— 
American  Law  Review, 

**  Mr.  Joyce  has  produced  a  clear,  scientific,  and  thorough  treatise  upon  the  subject  of  injunctions 
which,  unlike  most  English  works,  will  be  nearly  as  useful  to  the  American  as  to  the  English  practitioner. 

"  We  doubt  if  there  can  be  a  single  case  of  any  note  found  upon  injunctions  in  the  English  law  that  is 
not  cited  in  these  yo\\imts.'*-~Chicago  Legal  News, 

"  This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
value.  We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  common 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
and  Equity  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  His  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  place 
as  a  standard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have  acquitted 
themselves  in  a  ^lanner  deserving  of  the  high  reputation  they  bear." — Canada  Law  youmai. 
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STEVENS  k  EATHS8,  BELL  TABB,  TEMPLE  BAS. 


In  one  volume,  royal  8vo.,  1869,  price  30X.,  doth  lettered, 

CASES    AND    OPINIONS    ON 
CONSTITUTIONAL  LAW, 

AND    VARIOUS    POINTS  OF    ENGLISH   JURISPRUDENCK 
Collected  and  Digested  from  Official  Documents  and  other  Sources  j 

WITH   NOTES. 
By  WILLIAM  FORSYTH,  M.A.,  Q.C., 

Standing  Counsel  to  the  Secretary  of  State  in  Council  of  Jndia^ 

Author  of  "  Hortensius,"   "  History  of  Trial  by  Jury,"  "  Life  of  Cicero,"  etc,  late 

Fellow  of  Trinity  College,  Cambridge. 


Trom  the  OONTXMFORAJIT  ZUBYIXW. 

"We  cannot  but  regard  with  interest  a  book 
which,  within  moderate  compass,  presents  us  with 
the  opinions  or  rtspotua  of  such  lawyers  and  states- 
men as  Somers,  Holt,  Hardwicke,  Mansfield^  and, 
to  come  down  to  our  own  day,  Lyndhurst,  Abmger, 
Denman,  Cranworth,  Campbell,  St.  Leonards, 
Westbury,  Chelmsford,  Codcbum,  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  of 
each  chapter  of  the  'Cases  and  Opinions,'^  Mr. 
Forsyth  has  added  notes  of  his  own,  containing  a 
most  excellent  summary  of  all  die  law  bearing  on 
that  branch  of  his  subject  to  which  the  '  Opinions ' 
refer.  .  .  .  Our  space  precludes  us  from  dwelling 
upon  the  contents  of  thb  work  at  anv  greater 
length,  but  we  think  we  have  said  enough  to  show 
that  it  is  worthy  of  a  place  on  the  book-shelves  of 
our  statesmen,  and  all  who  take  an  interest  in  con- 
stitutional, or  rather,  national  and  colonial  ques- 
tions." 

Trom  the  LAW  MAQAZINB  and  LAW 
BXVIXW. 

"Mr.  Forsyth  has  largely  and  beneficially  added 
to  our  legal  stores.  H  is  work  may  be  regarded  as  in 
some  sense  a  continuation  of  *  Chalmers's  Opinions 
of  Eminent  Lawyers.'  .  .  .  The  constitutional 
relations  between  England  and  her  colonies  are 
becoming  every  dav  of  more  importance.  The 
work  of  Mr.  Forsyth  will  do  more  to  make  these 
relations  perfectly  clear  than  anv  which  has  yet 
appeared.  Henceforth  it  will  be  the  standard  work 
ol  reference  in  a  variety  of  questions  wluch  are 
constantly  presenting  themselves  for  solution  both 
here  and  m  our  colonies.  .  .  .  Questions  of  colonial 
law  by  no  means  occupy  an  exclusive  share  of  the 
volume.  .  .  .  Among  other  questions  on  which 
*  opinions '  are  given,  and  of  which  careful  sum- 
maries and  generalisations  have  been  added  by 
Mr.  Forsyth,  are  those  relating  to  vice-admiralty 
jurisdiction  and  piracy :  the  prerogatives  of  the 
Crown  in  relation  to  treasure  trove,  land  in  the 
colonies,  mines,  cession  of  territory,  ft c. :  the  power 
of  courts-martial,  extra-territorial  jurisdiction,  alle- 
giance, the  Ux  loci  and  the  Uxjori,  extradition, 
and  appeals  from  the  colonies.  The  volume  bears 
marks  of  extreme  care  and  regard  to  accuracy,  and 
b  in  every  respect  a  valuable  contribution  to  consti- 
tutional law." 


From  the  OAHADA  LAW  JOUBNAL. 

"  Mr.  Forsyth  at  the  present  juncture  has  done 
good  service  not  only  to  his  profession,  but  to  all 


men  who  take  any,  interest  in  public  afiaiis,  and 
therefore  hope  that  those  for  whom  the  book  is 
esi>ecially  intended  will  not  be  backward  in  giving 
to  it  that  support  which  the  industry  and  ability  of 
its  author,  and  the  public  spirit  and  enterprise  of 
its  publishers,  so  well  deserve." 


nrom  the  LAW  TTMBB. 

"  This  one  volume  of  560  pages  or  thereabouts 
is  a  perfect  storehouse  of  law  not  readily  to  be 
found  elsewhere,  and  the  more  useful  because  it  b 
not  abstract  law,  but  the  ai^cation  of  principles 
to  particular  cases.  Mr.  Forsyth's  plan  is  Uiat  erf" 
classification.  He  coUects  in  separate  chapters  a 
variety  of  opinions  bearing  upon  separate  branches 
of  the  law.  Thus,  the  fiirst  chapter  is  devoted  to 
cases  on  the  common  law,  and  the  law  applicable  to 
the  colonies  ;  the  second  to  the  ecclesiastical  law 
relating  to  die  colonies  ;  the  third  to  the  powers 
and  dudes,  civil  and  criminal  liabilides,  of  governors 
of  colonies ;  the  next  to  rice-admiralty  jorisdictioa 
and  piracy ;  the  fifth  to  certain  prerogadvcs  of  the 
Crown:  such  as  lands  in  the  colonie^  grants, 
escheats,  mines,  treasure  trove,  royal  fish,  felon's 
goods,  writ  n*  extat  regna,  proclamadon,  cession 
of  territory,  and  creadon  of  courts  of  justice ;  the 
sixth  chapter  contains  ofunions  on  martial  law  awl 
courts-martial ;  the  seventh  on  extra-territorial  jurisr 
dicdon ;  the  eighth  on  the  lex  loci  and  lex  fori; 
the  ninth  on  allegiance  and  aliens ;  and  then  suc- 
cessively on  extradition ;  on  appeab  from  the  colo- 
nies ;  on  the  revocation  of  charters ;  on  the  Channel 
Islands ;  on  the  nationality  of  a  ship^  and  other 
matters  relating  to  ships;  on  the  power  of  the 
Crown  to  grant  exclusive  rights  of  tsade  ;  on  writs 
of  habeas  corpus ;  on  certain  ix>ints  relating  to  the 
criminal  law  ;  and  lastly,  on  miscellaneous  subject^ 
such  as  the  declaration  of  war  before  hostilities ;  on 
the  right  of  war^  booty  and  prise,  and  on  die  grant 
of  a  marriage  hcence.  .  .  .  This  is  a  book  to  be 
read,  and  therefore  we  recommend  it  not  Co  all 
lawyers  only,  but  to  every  law  student.  The 
editor's  own  notes  are  not  the  least  valuatde  poitioo 
of  the  volume." 


HTJSVJUIS  k  KATIR8,  BELL  TABD,  TEXFLK  BAB. 
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In  one  thick  volume,  8yo.,  1869,  price  32/.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868 ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of 
the  year  1868 ;  together  with  an  Appendix  giving  all  die  odier  material  Acts 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and 
Commons  ;  and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and 
John  Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 

"The  title  of  this  book  k  the  best  possible 
explanation  of  its  contents.  Here  we  have  all  the 
statutes  affecting  Railway  Companies,  with  die 
standing  orders  of  Parliament,  in  a  rolume  exqui 


sitely  printed,  and  of  most  convenient  size  and 
fomu  We  have  also,  what  in  effect  to  dieprac- 
titioner  is  a  complete  manual  of  reference  of  all  the 
decided  cases  on  Railway  Law,  together  with  an 
index  of  so  copious  and  accurate  a  nature,  as  to 
render  the  discovery  of  every  section  and  every 
authority  easy  in  the  highest  d^ree.  .  •  •  We  find 
pages  of  authorities  on  '  transfer  of  shares,' '  calls,' 
*  forfeiture  of  shares,'  '*«*.  y?».,* 'Lloyd's  bonds,* 
'  contracts  by  companies,'  and  '  dividends.'    Then 


comes  a  mass  of  matter  relating  to  the  voluntary 
and  compulsory  acquisition  of  lands  by  Railway 
Companies,  while  the  '  compensadon '  cases  stretch 
over  some  fifty  pages.  So  also  under  the  third 
statute,  there  are  a  dozen  pages  on  the  powers  and 
duties  of  Railway  Compames  in  the  construction  of 
their  works,  while  the  liability  of  the  Companies  as 
carriers  of  passengers  and  goods  is  also  elucidated 
in  the  most  elaborate  style.  The  '  Rating  of  Rail- 
ways '  adds  several  pages  of  authorities.  .  .  .  We 
believe  that  we  have  said  enough  to  show  that  this 
book  will  prove  to  be  of  pre-eminent  value  to  prac- 
titioners, both  before  Parliamentary  committees  and 
in  the  Courts  of  Law  and  Equity." — Law  youmal. 


Second  Edition,  1870,  in  8vo.,  price  i6r.,  cloth, 

THE  LAW  OF  COMPENSATION 

FOB  IiAKDS,  HOT7SE8»  ^to. 

Under  the  Lands  Clauses,  Railways  Clauses  Consolidation  and  Metropolitan  Acts,  &c., 
with  a  full  Collection  of  Forms  and  Precedents.  Second  Edition  (much  enlarged). 
By  Eyre  Lloyd,  of  the  Inner  Temple,  Barrister-at-Law. 


"  Few  branches  of  the  law  lying  within  so  small 
a  compass  affect  so  many  and  such  important  in- 
terests as  that  which  gives  compensation  for  lands 
compulsorily  taken  for  the  purpose  of  public  im- 
provement, or  private  enterprise  for  a  public  benefit, 
and  for  injuries  done  to  other  private  properties  by 
the  construction  of  the  necessary  works.  ^  The 
cases  decided  upon  the  questions  that  arise  for 
solution  in  the  application  of  this  law  are  very 
numerous,  and  many  of  them  very  difficult :  and  a 
collection  of  them  well  arranged,  with  the  principles 
they  determine  clearly  stated  appended    to   the 


statute,  could  not  fail  to  be  cordially  welcomed  by 
all  concerned  in  properties  they  afiected,  whether 
lawyers  or  land  valuers.  It  is  not  therefore  sur- 
prismj;  that  Mr.  Lloyd's  admirable  treatUe,  ex- 
haustive as  it  is,  should  have  passed  so  rapidly  into 
a  second  edition.  But  short  as  is  the  time  since  it 
made  its  first  appearance,  it  has  sufficed  to  produce 
quite  a  crop  of  new  decisions,  all  of  which  have 
been  carefully  noted  up.  The  volume  contains  also 
a  valuable  collection  of  practical  precedents.'' — 
Law  Times. 


In  8vo.,  price  2s,  6t/,, 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 

AND  THEIR  TESTS. 


In  a  handy  volume,  crown  8vo.,   1870,  price   icxr.  6d,,  cloth, 

THE    LAW    OF    SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts;  with  the 
Principal  Authorities,  English  and  American,  broujjht  down  to  the  present  time  ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc.  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law. 


'•  This  book  will  be  of  infinite  service  to  lawyers 
practising  in  the  maritime  law  courts  and  to  those 
engaged  in  shipping.  In  short,  Mr.  Jones's  book 
is  a  complete  guide,  and  is  full  of  informadon 
upon  all  pnases  of  the  subject,  tersely  and  clearly 
writlca.  It  will  be  quite  as  useful  to,  as  it  is  as 
much  needed  by.  the  American  lawyer  as  the 
English,  because  the  salvage  laws  of  America  and 
England  are  much  alike,  and  Mr.  Jones  makes 
constant  reference  to  American  authorides.  The 
book  is  all  die  more  welcome  because  the  sub- 
ject upon  which  it  treats  is  but  little  understood 
except  by  a  favoured  few.  Now,  however,  if  in- 
terested people  remain  ignorant  it  is  their  ovm 
fault.  Mr.  Jones  has  treated  a  very  compli- 
cated and  difficult  subject  in  a  simple  and  con- 
cise manner,  and  his  success  is  commensurate  with 


his  simplicity  of  ttylt** -^  Liverfaol  Journal  of 
CofHtnttxt, 

"  An  admirable  treatue  on  an  important  branch 
of  jurisprudence  is  compiled  by  Mr.  Edwyn  Jones, 
of  Grajrs  Inn,  Barrister-at-Law,  who,  in  a  compact 
volume,  gives  us  a  very  comprehensive  statement  of 
'  The  Law  of  Salvage,  as  aaministered  in  the  High 
Court  of  Admiralty  and  the  County  Courts :  with 
the  principal  authorities,  English  and  Ajnerican, 
brought  down  to  the  present  time,  and  an  Appen- 
dix containing  statutes,  forms,  tables  of  fees,  &c. 
Mr.  Jones  has  consulted  a  wide  range  of  cases, 
and  systematbed  with  much  skill  and  aeamess  the 
leading  principles  deducible  from  numerous  judg- 
ments and  precedents,  both  here  and  in  the  unit^ 
States.  His  work  is  likely  to^  become  a  text-book 
on  the  law  in  question." — Dailf  Newt, 
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In  8vo,,  1872,  price  9J.,  cloth, 

THE  RULE  OF  THE  LAW  OF  FIXTURES. 

Second  Edition,  embracing  references  to  English,  Scotch,  Irish,  and  American  Decisions. 

By  Archibald  Brown,  M.  A.  Edin.  and  Oxon.  and  B.C.L.  Oxon.,  of  the  Middle 

Temple,  Barrister-at-Law. 

seems  admirably  adapted  to  the  task  of  writing  on 
the  law  of  fixtures.  He  is  strongly  convinced  of 
the  influence  of  history  upon  law.  In  his  opening 
sentence  he  tells  us  that '  it  has  been  said  of  history 
that  it  finds  its  entablature  in  law ;  it  may  con- 
versely be  said  of  law  that  it  finds  its  explanation  in 
history.'  The  sentence  is  a  good  opening  upon  a 
subject  which  owes  so  much  of  its  law  to  arbitrary 
rules  rather  than  general  principles  as  fixtures. 
Mr.  Brown  proceeds  to  trace  the  effect  of  history 
on  his  subject  in  a  passage  which  is  very  d  propos : — 

Mr.  Brown's  seventh  and  last  chapter 

will  be  found  to  contain  a  most  serviceable  enume- 
ration of  the  recent  cases,  arranged  according  as 
the  conflict  was  between  landlord  and  tenant, 
mortgagor  and  mortgagee,  and  so  on."  —  Lam 
youmal. 


"  It  b  a  good  and  very  sensible  and  readable  book 
to  the  practical  and  common  sense  English  and 
American  lawyer.  It  takes  up  a  difficult  subject, 
begins  at  the  very  beginning,  tracing  the  decisions 
in  the  order  of  time,  and  showing  how  they  gradually 
extended  a  principle  here,  then  another  there,  untU 
finally  a  system  is  built  up,  somewhat  incoherent, 
but  eood  enough  for  all  practical  purposes,  and 
enabling  the  lawyer,  to  use  our  author's  words,  '  to 
advise  upon  Modem  Cases.'  We  have  read  it 
with  much  zest,  and  greatly  admire  it.  .  .  .  We 
can  recommend  it  as  being  an  exhaustive  compila- 
tion."—7'A^  Souifurn  Law  Review. 

"  Great  industry  has  been  spent  in  reconciling 
the  numerous  decisions  on  a  very  difficult  branch  of 
law,  and  even  in  illustrating  it  by  references  to 
American  cases.  .  «   .  In  one  respect  Mr.  Brown 


In  8vo.,  1867,  price  is,,  sewed, 

LLOYD'S      BONDS: 

THEIR    NATURE    AND    USES. 
By  Henry  Jefferd  Tarrant,  of  the  Middle  Temple,  Barrister-at-Law. 


In  8vo.,  1870,  price  7^.  6d^  cloth, 

THE  HISTORY  OF  THE  LAW  OF  TENURES  OF  LAND  IN 

ENGLAND  AND  IRELAND. 

By  W.  F.  FiNLASON,  of  the   Middle  Temple,  Barrister-at-Law. 


"Mr.  W.  F.  Finlason  has  done  good  service  in 
publishing  a  concise,  well-written  history  of  the  law 
of  tenures  of  land  in  England  and  Ireland,  with 
particular  reference  to  inheritable  tenancy,  lease- 
hold tenure,   tenancy  at  will,   and  tenant  right. 


Confining  himself  to  the  facts  of  legal  history,  he 
has  collected  and  presented,  in  an  admirably  com- 
pact form,  all  the  really  useful  information  it  con- 
tains. " — Observer. 


In  8vo.,  1867,  price  i6x.,  doth, 

THE  CHAEITABLE   TRUSTS   ACTS,  1853,  1855,   1860; 

THE  OHASITT  OOMHISSIONEBS  JUBISDIOTIOH  AOT,  1862; 
THE  BOIIM  OATHOLIO  OHABITIES  ACTS : 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time.  Forms  of  Decla- 
rations of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.    Second  Edition. 

By  Hugh  Cooke  and  R.  G.  Harwood,  of  the  Charity  Commission. 


"  Charities  are  so  numerous,  so  many  persons  are 
directly  or  indirectly  interested  in  them^  they  are  so 
much  abused,  and  there  is  such  a  growing  desire  to 
rectify  those  abuses  and  to  call  in  the  aid  of  the 
commissioners  for  a  more  beneficial  application  of 
their  funds,  that  we  are  not  surprised  to  rccetve  a 


second  edition  of  a  collection  of  all  the  statutes  that 
regulate  them,  admirably  annotated  by  two  such 
competent  editors  as  Messrs.  Cooke  and  Harwood, 
whose  official  experience  peculiarly  qualifies  them 
for  the  task."— Z^w  Times, 
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In  8vo.,  1 87 1,  price  2ix<,  cloth, 

h  TREATISE  ON  THE  STATUTES  OF  ELIZABETH  AGAINST 

FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Regisiraiion  AciSy  and  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  H.  W.  may,  B.A.  (ClLCh.  Oxford),  and  of  Lincoln's  Inn,  Bairister-at-Law. 

"  Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelUsence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  ais  dearlv  as  it  could 
be.  •  «  .On  the  whole,  he  has  proouced  a  very 
useful  book  of  an  exceptionally  scientific  character. ' 
— Solicitor^  yourtuu. 

"  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  bonowed  Ubours." 
— AmeriatH  Law  Rtvitw. 

'*  We  are  happy  to  welcome  his  (Mr.  Ma/s)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  desc^ption  of  his  labours, 
'  that  no  pains  have  been  spaj^  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  perspicuity,  or  hy  the  omission 
of  any  important  points.' " — Law  Ttmes. 


**  This  treatise  has  not  been  published  before  it 
was  wanted.  The  statutes  of  Elizabeth  against 
fraudulent  conveyances  have  now  been  in  force  for 
more  than  three  hundred  years.  The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
times  consistent  with  each  other.  An  attempt  to 
reduce  the  mass  of  decisions  into  something  like 
shape,  and  the  exposition  of  legal  principles  in- 
volved in  the  decisions,  under  any  circumstances, 
must  hare  been  a  work  of  great  labour,  and  we 
are  pleased  to  observe  that  in  the  book  before  us 
there  has  been  a  combination  of  imusual  labour 
with  considerable  professional  skill.  •  .  .  We  can- 
not conclude  our  notice  of  this  work  without  saying 
that  it  reflects  great  credit  on  the  publishers  as  well 
as  the  author.  The  facilities  afforded  by  Messrs. 
Stevens  and  Haynes  for  the  publication  of  treatises 
by  rising  inen  in  our  profession  are  deserving  of 
all  praise.  We  feel  assured  that  they  do  not  lightly 
lend  their  aid  to  works  presented  tor  publication, 
and  that  in  consequence  publication  by  such  a  firm 
is  to  some  extent  a  guarantee  of  the  value  of  the 
woik  published." — Canada  Law  yourmU, 


In  preparation,  Second  Edition,  in  8vo., 

THE  LAW  AND  PRACTICE  UNDER  THE  COMPANIES  ACTS. 

1862,   1867,   1870; 

THE  LIFE  ASSURANCE  COMPANIES  ACTS. 

1870,   187 1,   1872; 

AND  OTHBB  ACTS  RELATING  TO  JOINT  STOOE  OOMPANISS, 

Together  with  Rules,  Orders,  and  Forms,  &c.  &c.    By  H.  Burton  Buckley,  M.A.,  of 
Lincoln's  Inn,  Barrister-at-Law,  and  Fellow  of  Christ's  College,  Cambridge. 

*^*  In  this  Edition  Table  A,  to  the  Companies  Act^  1862,  will  be  printed  with 
copious  Annotations y  and  the  Cases  decided  both  in  the  Courts  and  the 
European  Arbitration  incorporated  to  the  time  of  going  to  press. 

"After  a  careful  examination  of  the  notes  relating  The  whole  book  seems  to  us  to  be  well  and  care- 
to  many  of  the  difficult  and  much-vexed  questions  ,    fully  executed. 

arising  upon  the  construction  of  this  Act,  we  have  An  excellent  system  of  cross-references,  placed 

formed  a  very  favourable  opinion  of  Mr.  Buckley's  at  the  foot  of  cadk  section,  adds  greatly  to  the 

qualifications  for  the  task  he  has  imdertaken.   .  .  .  value  of  the  book." — Sfflicii&r^  Journal, 


EUBOPSAir  ABBITBATION. 

•  ■ 

In  Parts,  price  7^.  td.  each,  sewed, 

LORD   WESTBURrS  DECISIONS. 

Reported  by  F&ANCis  S.  Rbilly,  of  Lincoln's  Inn,  Barrister-at-Law. 


AIiBEBT    AHBITBATION. 

In  Parts,  price  *js.  6d,  each,  sewed, 

LORD  CAIRNS'S  DECISIONS. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law. 
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IN    THE    PRESS. 


THE    LAW^ 


RELATING  TO 


SHIPMASTERS    AND    SEAMEN. 

THEIR  APPOINTMENT,   DUTIES,  POWERS,  RIGHTS, 

LIABILITIES  AND  REMEDIES. 

By    JOSEPH    KAY,  M.A.,  aC, 

OF  TRIN.  COLL.  CAMBRIDGE,  AND  OP  THE  NORTHERN  CIRCUIT  ; 
SOLICITOR*GENBRAL  OF  THE  COUNTY   PALATINE  OF   DURHAM  ;    ONE  OF  THE  JUDGES  OK  THE  COURT   OP 

RECORD  FOR  THE  HUNDRED  OF  SALFORD; 
AND  AUTHOR  OF  "THE  SOCIAL  CONDITION  AND  EDUCATION  OF  THE   PEOPLE 

IN  ENGLAND  AND  EUROPE." 


ANALYSIS    OF     CONTENTS. 


Part  I. 

The  Public  Authorities. 

Chap.  I.—The  Board  of  Trade:  its  General  Functions 
with  reference  to  Masters  and  Seamen. 

Chap.  II.— -Local  Marine  Boards. 

Chap.  III. — ^Mercantile  Marine  Offices. 

Chap.  IV.— Naval  Courts. 

Part  IL 

The  Appointment,  Certiflcatei,  Sto,, 
of  the  Master. 

Chap.  I.— >Who  may  appoint  or  succeed  him,  and  how 
long  his  authority  continues. 

Chap.  II.-— His  Qualifications. 

Chap.  III.— His  Examination  and  Certificates. 

Chap.  IV^In  what  cases  Colonial  Certificates  are  valid. 

Chap.  V.— Hb  Remuneration. 

Chap.  VI.— Who  may  remove  him,  or  cancel  or  suspend 
his  Certificate. 

Chap.  VII^— His  Offences. 

Chap.   VIII.  —  Legal    Procedure    for   infliction   of 
Penalties,  etc* 

Part  III. 

The  Voyage. 
Duties  and  Besponsibilities  of  the  Master. 

Chap.  I.— The  Master's  general  duties  and  authorities 
on  the  Voyage. 

Chap.  II.— His  duty  to  see  that  the  Ship  b  seaworthy. 

Sect.  I.    The  Master's  duty  to  sec  that  the 
Ship  is  seaworthy,  t 


Chap.  II.    Sect.    a.     What  seaworthiness  means  in 
{coHt.)  Marine  Insurance. 

Sect  3.  Seaworthiness  as  regards  Master, 
Crew,  and  Pilot. 

Sect  4.  Seaworthiness  as  regards  hull, 
rigging,  and  stores. 

Chap.  1(1.— His  duties  with  respect  to  receiving,  stow- 
ing, and  taking  care  of  the  Cargo. 
Set  Part  IV.,  Chap,  a. 

Chap.  IV.— His  duty  in  the  preparation  of  the  Ship 
for  sea. 

Chap.  V. — His  duties  when  the  Ship  has  to  proceed 
to  a  Foreign  Port  and  load  there. 

Chap.  VI.— His  duty  to  obtain  the  necessary  Qear- 
ances,  &c 

Chap.  VII. — What  Documents  he  must  procure  and 
keepb 

Chap.  VIII.— His  duty  to  carry  proper  Colours. 

Chap.  IX.^Hb  duties  after  all  is  ready  to  Sail. 

Chap.  X. — ^When  he  is  bound  to  set  Sail  on  the  Voyage. 

Sect.  I.    Duty  of  Master  to  set  Sail  on  the 

day  fixed  by  Charter-party  and  Policy. 

Sect  a.  Consequences  of  not  Sailing  ac- 
cording to  the  terms  of  the  Pc^icy. 

Sect  3.  Consequences  of  not  Sailing  ac- 
cording to  the  terms  of  the  Charter- 
party. 

Sect  4.  Demurrage  for  delay  in  Loading 
or  Unloading. 

Chap.  XI.— When  he  must  sail  with  Convoy. 

Chap.  XII. — His  duty  not  to  deviate. 

Sect  X.  What  it  is  to  deviate,  and  the 
consequences  of  doing  so. 

Sect.  9.  Change  of  Voyage,  and  its  effect 
on  the  Policy. 
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THE  UW  RELATING  TO  SHIPMASTERS  AND  SEAMEN. 


ANALYSIS    OF    COf^TKNT^^ofainued, 


Chap.  XII.  Sect.  3.    When  Master  may  stop  at  the 
{ami.)  usual    intermediate   Ports    without   a 

deviation. 

Sect.  4.  In  what  order  the  Master  must 
visit  the  Ports  of  Discharge  so  as  to 
avoid  a  deviation,  when  the  Ports  of 
Discharge  are,  or  when  they  are  not 
specifically  named  in  the  Policy. 

Sect  5.  It  is  not  necessary  to  Sail  to  all 
the  Ports  named  in  the  Policy. 

Sect.  6.  When  the  Master  may  revisit  a 
Port,  or  sail  backwards  and  forwards 
from  one  to  the  other  without  deviation. 

Sect.  7.  What  Ports  he  may  visit  and 
trade  at ;  and  how  he  may  do  so  under 
the  Licence  Clauses  without  deviation. 

Sect.  8.  For  what  purposes  he  may  visit 
Ports  which  are  within  the  Licence 
Clauses  without  deviation. 

Sect.  9.    When  trading  at  a  Port  is  a  devi* 
ation. 


Sect  xo.      When    cruising, 
attacking  is  a  deviation. 


chasing,    or 


Chap.  XIII. — His  duty  not  to  delay. 

Sect.  X.  The  consequence  of  delay  as 
respects  the  Charterer  and  the  Owner 
of  dte  Cargo. 

Sect.  3.  When  delay  in  commencing  or  pro- 
secuting the  Voyage  is  equivalent  to 

deviation,  and  discharges  the  Under- 
writer. 

Chap.  XIV.--What  circumstanced  justify  or  exciise  a 
delay  or  a  deviation. 

Sect.  X.  Usage. 

Sect.  a.  Perils  insured  against. 

Sect.  3.  Moral  or  physical  force. 

Sect.  4.  Making  a  Port  to  refit. 

Sect.  5.  Making  a  Port  in  order  to  recruit, 
or  to  procure  fresh  hands  or  provisions. 

Sect.  6.    Stress  of  Weather. 

Sect.  7.  Endeavour  to  avoid  Capture  or 
imminent  peril. 

Sect  8.     Endeavour  to  join  Convoy. 

Sect  9.    Succouring  Ships  in  Distress. 

Chap.  XV. — His  duty  not  to  commit  Barratry. 

Sect.  T.  What  Barratry  is,  and  by  whom 
it  may  be  committed. 

Sect  a.  Statutable  provisions  for  the  dis- 
couragement of  Barratry. 

Chap.  XVI.-»-His  duties  in  case  of  a  Collision. 
{See  Paht  XII.,  Chap.  8.) 

Chap.  XVII, —His    duties    to    the   Underwriters    on 

abixndonaicnt. 


Chap.  XVI II. —His  duties  in  a  Port  of  Discharge. 

Sect  X.    His  duties  to  his  Employen. 

Sect  a.  His  duties  to  the  Mercantfle 
Marine  Office  Superintendents. 

Chap.  XIX.— His  duties   to  the   authorities  of  the 
Harbour. 

Chap.  XX.— The  Master's  Protests. 

Part  IV. 

The  Master's  Dnties   and   Powers   with 
respeot  to  the  Cargo. 

Chap.  I.— Generally: 

Sect.  X.    As  Agent  of  the  Shipowners. 
Sect  a.    As  Agent  of  the  Owners  of  the 
Cargo. 

Chap.  II.— His  Duties   with   respect   to   Receiving, 
Stowing,  and  Taking  Care  of  the  Cargo. 

Chap.  III.— When  he  may  Hypothecate  the  Cargo. 
{Sm  Part  VIIL,  Chap.  5.) 

Chap.  IV.— When  he  may  Sell  it 

Chap.  V.— When  he  should  Tranship  it. 

Sect  X.    As  Agent  of  the  Shipowner. 
Sect  a.    As  Agent  of  the  Owners  of  the 
Cargo. 

Chap.  VL— Freight 

Sect.  X.    What  it  is,  and  when  it  is  payable. 
Sect  a.    When  Freight,  so  called,  is  payable 

in  advance. 
Sect  3.     How  much  Freight  b  payable. 
Sect '4.    Pro  rati  Freight,  what  it  is,  and 

when  it  is  payable. 
Sect  5.    The  Rules  of  the  Admiralty  Court 

with  respect  to  Freight. 

Chap.  VII.— His  Uen  on  the  Cargo. 

Sect.  X.    What  it  is,  and  when  it  exists. 

Sect  a.  For  what  amount  of  Freight  tlie 
lien  may  be  enforced. 

Sect  3.  What  lien  the  Owner  and  Master 
have  when  the  Ship  is  Chartered. 

Sect.  4.  How  the  lien  may  be  bst  or  ex- 
tinguished. 

Chap.  VIIT.— His  duties  with  reference  to  Deliverj% 

Part  V. 

Bills  of  Iiading, 

Chap.  I.— What  a  Bill  of  Lading  is,  and  its  form. 

Chap.  II.— When  Master  may  sign  Bills  of  Lading. 

Chap.  III.— ITic  effect  of  the  Bill  of  Lading  as  evidence. 

Chap.  IV.— When  and  how  the  Bill  ot  Lading  may  be 
Transferred. 
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Chap.  V.— The  effect  of  the  Transfer  of  the  BiU  of 
Lading  upon  the  PROPERTY  in  the  goods 
named  in  the  BilL 

Sect.  I.  The  eflect  of  die  Transfer  of  the 
Bin  of  Lading  upon  the  property  in  the 
goods. 

Sect.  3.  Instances  in  which  it  has  been 
held  that  the  property  in  the  goods 
passed  to  the  Consignee  or  Indorsee  by 
the  Transfer  of  the  Bill  of  Lading. 

Sect.  3.  Instances  in  which  it  has  been 
hdd  that  the  pi'opeity  in  the  goods  did 
not  pass  to  the  Consignee  or  Indorsee 
by  the  Transfer  of  the  Bill  of  ~ 


Chap.  VI.— The  ellect  of  the  Transfer  of  the  Bill  of 
Lading  upon  the  Contract  contained  in  the  Bill 
of  Lading. 

Chap.  VIL— The  effect  of  the  Bill  of  Lading  upon  the 
liabilities  of  Owners,  Master,  and  Charterers. 

Chap.  VIII.~The  Master's  duties  as  to  delivery  of  the 
goods.       (See  Pakt  IV.,  Cargo,  Chap.  8.) 


Chap.  IX.— The  meaning  of  the  exceptions 
of  Lading. 


in  the  Bill 


Part  VI, 

Stoppage  in  TimiiBita. 

Chap.  I.— What  it  is. 

Chap.  II.— -Who  may  exercise  the  right. 

Chap.  III.—- Under  what  circumstances  the  Consignor 
b  entitled  to  exercise  the  right. 

Sect.  I.  The  Consignor  must  be  wholly  or 
partiaUy  unpaid. 

Sect.  3.  The  Consignee  must  have  become 
insolvent,  or  have  so  failed  in  circum- 
stances as  to  be  unable  to  perform  his 
part  of  the  contract. 

Sect.  3.  The  Master  or  Carrier  must  be 
the  agent  to  forward  and  not  to  receive 
and  keep  the  goofis. 

C  hap.  IV. — In  what  manner  the  right  may  be  exercised. 

Chap.  V. — How  long  the  transit  and  the  right  to  stop 
continue. 

Sect  z.    The  general  rule. 

Sect.  9.  What  is  such  a  taking  possession 
of  the  goods  by  the  Consignee  or  his 
Agent  to  keep  as  to  put  an  end  to  the 
right  to  stop. 

a.  Both  Consignor  and  Consignee 
must  have  assented  to  the  posses- 
sion of  the  Consignee. 

6,  What  acts  amount  to  such  a  deli- 
very to  or  taking  possession  by 
the  Consignee. 

z.  Goods  need  not  come  to  the  cor- 
poral touch  of  the  Consignee. 

a.  When   touching,    markiug,    or 
taking  samples  sutlicient. 


Chap.  V.  («m/.)—  3.  At  what  place. 

4.  Into  what  ship. 

5.  To  what  agent. 

c.  When  delivery  of  part  is  delivery 
of  die  whole,  so  as  to  pot  an  cad 
10  d»e  rj^it  to  stop. 

Chap.  VI«— How  the  right  to  stop  may  be  defeated. 

Sect.  1.    Generally. 

Sect.  a.  When  the  Transfer  or  Fledge  of 
the  Bin  of  leading  puts  an  end  to  the 
right  to  stop. 

Sect  3.  When  die  Transfer  of  the  Bill  of 
Lading  does  not  pat  an  end  to  the  right 
to  stop. 

Chap.  VIL— Master's  duties  as  to  delivery. 

Chap.  VIII.— The  effect  of  the  exerdae  of  this  ri^t 
on  the  Contract  of  Sale. 

Part  VII. 

Wlion  the  Master  may  make  the  Owners 
liable  oiwn  his  personal  Oontraots. 

Chap.  I.— When  he  may  bind  them  in  Contracts  rdadng 
to  the  usual  course  of  the  Ship's  employment. 

Chap.  II. — When  he  may  bind  them  for  matters  which 
are  necessary  for  the  prosecution  of  the  voyage. 

Sect.  I.     Generally  when  he  may  do  this. 

Sect  a.    For  necessary  repairs  and  supplies. 

Sect.  3.    For  money  borrowed. 

Sect.  4.  The  Master  has  no  such  authority 
if  the  Owner  or  his  Agent  can  interfere. 

Chap.  III. — ^What  Owners  are  made  liaUe  by  the 
Master's  Contracts. 

Chap.  IV. — When  the  Master  may  sell  the  Ship. 

Sect.  I.  Under  what  circumstances  he  may 
seU. 

Sect.  a.  When  he  may  sell  under  the  direc- 
tions of  a  Foreign  Court 

Sect.  3.    What  he  must  do  before  selling. 

Sect  4.    Duty  of  purchaser  befitfe  buying. 

Sect  5.  Cases  in  which  the  sale  has  been 
upheld  or  set  askle. 

Part  VIII. 

Hypothecation. 

Chap.  I.— The  Form,  Contents,  and  Nature  of  the 
Contract 

Sectz.  What  it  is. 

Sect  a.  Who  may  give  it 

Sect.  3.  To  whom  it  may  be  given. 

Sect.  4.  Form. 

Sect  5.  Contents. 

Sect  6.  Construction. 

Sect.  7.  What  rate  of  interest  may  be 
reserved. 


tmmSSB  *  EATHBS,  BILL  TASD,  TEMPLE  BAB. 


21 


THE  LAW  RELATING  TO  SHIPMASTERS  AND  SEAMEN. 


ANALYSIS    OP    COliTKUrS'^cntinutd. 


Crap.  1 1  .f— Under  what  drcumstances  the  Master  may 
Hypothecate  the  Ship. 

Sect  z.  ^  What  necessity  must  exist  to 
justify  the  Master  in  giving  a  Bond. 

Sect.  9.  When  Owners  consent  dispenses 
with  the  existence  of  such  necessity. 

Sect.  ^.  For  what  purposes  the  Master  may 
give  a  Bond. 

Sect.  ^.  In  what  Ports  the  Master  may 
give  a  Bond. 

Sect  5.  What  the  Master  must  do  before 
he  may  give  a  Bond. 

Sect  6.  The  Master  cannot  Pledge  the 
Ship  and  bind  the  Owners  peisonally 
by  the  Bond. 

Sect  7.  What  the  Lender  ought  to  ascer- 
tain  before  he.  can  safely  advance  on 
the  security  of  a  Bond. 

Chap.  III.~The  legal  effect  and  operation  of  the  Con- 
tract. 

Sect.  I.    Generally. 

Sect.  a.    When  the  Bond  becomes  payable. 

Sect.  3.    What  discharges  the  Bond. 

Sect  4.  What  remedies  the  Bondholder  has 
and  against  whom. 

Sect  5.  Over  what  claims  a  Bond  has  pre- 
craence. 

Sect.  6.  By  the  law  of  what  country  the 
Contract  is  governed. 

Chap.  IV. — Under  what  circumstances  the  Master  may 
Hypothecate  the  Freight. 

Chap.  V. — Under  what  circumstances  the  Master  may 
Hypothecate  the  Cargo. 

Sect  X.  When  he  may  Hypothecate  the 
Cargo. 

Sect.  a.  Cargo  cannot  be  made  liable  on 
Bond  given  for  necessities  of  the  Ship 
till  Ship  and  Freight  are  exhausted. 

Sect.  3.  When  he  must  communicate  with 
Owners  before  giving  a  Bond. 

Sect.  4.  Remedy  of  Owners  of  Cargo 
against  the  Owner  of  Ship. 


Part  IX. 
The  Crew. 

Chap.  I. — Interpretation  of  Terms. 

Chap.  II. — Seamen,  how  protected  and  regarded  by 
the  Courts. 

Chap.  III.— The  duties  of  the  Crew. 

Chap.  IV. — As  to  Apprentices. 

Chap.  V. — ^The  engagement  of  Seamen. 

Chap.  VI.— Allotment  of  Wage^ 

Chap.  VII. — Discharge  and  Payment  of  Wages. 

Sect.  T.    When  and  how  the  Master  may 
discharge  a  Seaman. 

Sect  3.    What  public  authority  may  dis- 
charge a  Seaman. 


Chap.  VIII.— Remittance  of  Wages  and  Savings  Bank 
for  Seamen. 

Chap.  IX.— Legal  rights  to  Wages. 

Sect  z.    The  provisions  of  the  Statute. 

Sect.  8.    When  and  how  the  Wages  are 
pajrable. 

Sect.  3.    When  the  whole  of  the  Wages 
contracted  for  are  due. 

Sect  4.    When  part  only  of  the  Wages  con- 
tracted for  are  due. 

Sect.  5.    When  no  part  of  the  Wages  con- 
tracted for  are  due. 

Sect.  6.    What  will  cause  a  forfeiture  of 
Wages. 

Sect.  7.    When  Seamen  may  claim  extra 
remuneration. 


Sect.  8. 
Sect. 


t  9. 
Wa 


Insurance  of  Wages. 

Effect  of  a  diange  of  Owners  upon 


ages. 

Chap.  X.—-Mode  of  recovering  Wages  and  Seamen's  lien. 

Sect  z.    The  Statutes* 

Sect.  a.  Seamen  may  proceed  against 
Owners,  or  Master,  or  Ship  and  Freight 

Sect.  3.    Who  are  entitled  to  sue  as  Seamen. 

Sect.  A.  The  Lien  of  the  Seaman  for  his 
Wages. 

Sect.  5.  Withm  what  time  Suits  for  Wages 
must  be  brought  in  the  Court  of  Admi- 
ralty. 

Chap.  XI. — Relief  to  Seamen's  Families  out  of  Poor 
Rates. 

Chap.  XII. — Wages  and  Effects  of  deceased  Seamen. 

Chap.  XIII.— Leaving  Seamen  abroad. 

Chap.  XIV. — Volunteering  into  the  Navy. 

Chap.  XV. — Provisions,  Health,  and  Accommodation. 

Chap.  XVI.— Power  of  making  Complaint,  aiid  protec- 
tion of  Seamen  from  Imposition. 

Chap.  XVII.— Discipline,  and  forfeiture  of  Wages. 

Sect  z.  The  Master's  authority  to  main- 
tain Order  and  Discipline. 

Sect.  2.  When  and  how  he  may  punish  or 
discharge. 

Sect.  3.  What  conduct  on  board  incurs  a 
forfeiture  of  Wages. 

Sect  4.  What  acts  amount  to  such  a 
Desertion  as  to  incur  a  forfeiture  of 
Wages. 


Sect.  5.    When 
forfeiture. 


a  Master  may  waive  a 

Sect.  6.    The  Statutes. 
Chap.  XVIII. — Legal  Procedure. 
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Part  X. 
Pilots. 

Chap.  I.  -Origin  of  Pilots. 

Chap.  II.— Definition  of  Terms  used  by  and  amlication 
of  Sections  of  Merchant  Shipping  Act  relating  to 
Piloii. 

Chap.  III. — Pilotage  authority. 
Sect.  z.  Powen  of. 
Sect.  3.    Returns  by. 

Chap.  IV.— Licensing  of  Masters  and  Mates. 

Chap.  V.— Pilot  Boats  and  Pilot  Licenses. 

Chap.  VI.— What  Signals  must  be  used  and  displayed 
when  a  Pilot  is  wanted. 

Chap.  VII.— When  it  is  the  Master's  duty,  irrespective 
of  the  Statute,  to  employ  a  I^ot,  and  the  conse- 
quences of  his  not  doing  so. 

Chap.  VIII— -Compulsory  PiloUge. 

Sect.  X.  In  what  cases  the  Employment  of 
Pilots  is  compulsory. 

Sect.  9.  In  what  cases  Shipn  are  exempted 
from  the  Regulation  respecting  com- 
pulsory Pilotage. 

Sect.  3i  What  will  excuse  a  Master  not 
employing  a  Pilot 

Chap.  IX.— The  Master's  duties  and  authority  while 
the  Pilot  is  in  charge  of  the  Ship. 

Chap.  X.— The  authority  of  the  Pilot  while  the  Ship 
is  under  his  care. 

Chap.  XL— The  Limitation  of  the  Liability  of  Owners 
and  Master  where  Pilotage  is  compulsory. 

Sect.  z.  The  Liability  of  Owners  and 
Master  for  the  Default  of  the  Pilot 
irrespective  of  the  Statute. 

Sect.  a.    The  Statutable  Limitations. 

Sect.  3.  To  entitle  Owners  and  Master 
to  protection,  the  Default  causing  the 
injury  must  relate  to  some  duty  of  the 
Pilot. 

Sect.  4. — To  entitle  Owners  and  Master  to 
protection,  they  must  prove  that  the 
injury  was  due  tplffy  to  the  Pilot's 
Default. 

Sect.  5.  Respective  Liabilities  of  Owners, 
Master,  and  Pilot,  in  cases  of  Ships 
in  tow. 

Chap  XII.'— Rights,  Privileges,  and  Remuneration  of 
Pilots. 

Chap.  Xlll.— Offences  of  Pilots. 

Chap.  XIV.— The  Trinity  House. 

Sect.  z.    General  powers  of. 

Sect  9.    Sub-Commissioners  and  Pilots. 

Sect  3.    Compulsory  Pilotage. 

Sect.  4.    Rates  of  Pilotage. 

Sect.  5.     Pilot  Fund. 

Sect.  6.  Appointment  of  Sub-Commis- 
sioners by  Trinity  Houses  of  Hull  and 
Newcastle. 

Chap.  XV.— When  Pilots  may  claim  Salvage. 

Set    Salvage.    Part    XIII.,    Chap.  3, 
Sect.  zi. 


Part  XL 

FasBongerB. 

Chap.  L — The  Master's  authority  over  the  Passengers. 


Chap.  II.— The  Master's  Duties  to  the 
irrespective  of  the  Statutes. 


ers 


Chap.  III. — The  Rights  and  Liabilities  of  Passengers 
under  their  contract  irrespective  of  the  Statutes. 

Chap.  fV.— The  StatuUble  Provisions  for  the  Pkt>tec- 
lion  of  Passengers. 

Sect.  z.    Boats  for  sea-going  Ships. 

Sect.  9.    Build  and  Equipment  of  Steam 

Ships. 
Sect.  3.    Survey  of  Passenger  Steamers. 

Sect.  4.  Definition  of  Terms  in  and  extent 
of  "  The  Passengers  Act,  zSss,"  and  the 
Machinery  for  executing  the  Act. 

Sect.  5.  Matters  relating  to  a  Passenger 
Ship  to  be  attended  to  before  sailing  on 
Voyage  from  the  United  Kingdom. 

Sect.  6.  Passengers'  Rights  before,  daring, 
and  after  such  Voyage. 

Sect.  7.    Miscellaneous  Provisions. 

Sect.  8.    Voyages  from  the  Colonies. 

Sect.  9.    Voyages  to  the  United  Kindom. 

Sect.  zo.  Schedules  to  "The   Passengers* 
^  Act,  Z855." 

Chap.  Vw— Penalties  on  Drunken  or  Disoideriy  Pas- 
sengers on  a  Passenger  Steamer. 

Part  XII. 
ColliBionB. 

Chap.  I.— Liability  of  Masters  and  Owners  for  Damage 
by  Collision. 

Chap.  I L— Rights  of  the  Parties  in  a  Court  of  Common 
Law  when  both  Ships  have  been  in  Fault. 

Chap.  III. — If  the  Collision  was  the  consequence  of 
unavoidable  Accident,  neither  party  can  recover 
either  in  a  Court  of  Law  or  the  Court  of  Admiralty. 

Chap.  IV. — ^What  Remedy  Owners  of  Injured  Ship 
have  in  the  Court  of  Admiralty. 

SecL  z.  What  RAnedies  the  Owners  of 
Injured  Ship  have  in  the  Court. 

Sect  a.  The  Principles  upon  which  the 
Court  r^ulate  ther^A/toCompensaticm. 

Sect.  3.  The  IMncipIes  upon  which  the 
Court  proceeds  in  Assessmg  the  amount 
of  Compensation. 

Chap.  V.— The  Law  relating  to  Sailing  Ships,  Steam 
Ships,  and  Lights,  prior  to  95  and  96  Vict,  c  63. 

Chap.  VI.— The  Statutable  Provisions  and  Regulations 
now  in  Force  for  preventing  Collisions  at  Sea  with 
Diagrams. 

Sect  z.    The  Statutable  Provisions. 
Sect  9.    The  Re^^ulations  and  Diagrams. 

Chap.  V II.— The  Cases  decided  upon  the  Regulation<^. 

Ckap.  VIII.— Duties  of  Master  in  case  of  Collision. 
Sect.  z.    His  duties  to  his  own  Ship. 
Sect  a.    His  duties  to  the  Injured  Ship. 
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Part  XIII. 

Salvage. 

Chap.  I.— What  Salvage  Services  are,  and  when  they 
should  be  rendered. 

Chap.  II.— When  Salvage  Reward  is  Payable. 

Sect.  X.     When  a  Shij)  or  Boat  is  Stranded 
or  otherwise  in  Distress  on  the  Shore 
of  any  Sea  or  Tidal  Waters   situate 
within  the  United  Kingdom. 
Sect.  a.    For  saving  Life. 
Sect  3.    In   cases  not  falling  within    the 
two  previous  sections : — 
X.    The  property  valued  must  have 

been  in  Danger  or  Distress, 
a.    The  Salvors  must  have  rendered 
actual  assistance  which   con- 
tributed   towards   saving   the 
Property  in  danger. 
Sect.  4.    What  Signals  a  Ship  tn  Distress 
must  use  when  Signalling  for  assistance. 
>  Sect.  5.    What  kind  of  Ser\'ices  are  treated 

'  as  Salvage  Services. 

'  Sect.  6.    The  effect  of  acceptance  or  refusal 

of  assistance  on  the  right  to  Salvage 
reward. 
Sect.  7.     When  a  Seaman  may  agree  to 
abandon  his  right  to  Salvage. 

Chap.  III.— Who  may  claim  as  Salvors. 
I  Sect.  I.    General  Rule. 

.  Sect.  a.    Crew  of  Salving  Ship. 

Sect  3.    Passengers  on  Salving  Ship. 

Sect.  4.    Owners  of  Salving  Ship. 

Sect  5.    Crew  of  Ship  Salved. 
*    Sect.  6.    Passengers  on  Ship  Salved. 

Sect.  7.    Associated  Ships. 

Sect.    8       Officers    and    Crews   of   Her 
Majest3r's  Ships. 

Sect  9.  Officers  and  Men  of  the  Coastguard- 
Sect  xa    Ship  Agents. 

Sect.  XX.    Pilots. 

Sect  xa.    Tugs. 

Sect  X3.    Magistrates. 

Chap.  IV.— What  claim  Salvors  have  when  there  are 
several  sets. 

Sect   I.    Whilst  the  Master  remains   on 

Board. 
Sect  a.    When  the  Ship  is  a  derelict. 
X.    What  constitutes  a  derelict. 
2.    The   rights   of  several   sets    of 
Salvors. 
Sect  3.    When   the  firet  set   of  Salvors 
abamdon  the  enterprise. 

Chap.  V.— What  Amount  will  be  awarded  to  Salvors. 
Sect.  I.    Where  no  Agreement  was  entered 

into  between  the  Salvors  and  the  Salved. 
Sect  9.    Where  an  Agreement  was  entered 

into  between  the  Salvors  and  the  Salved. 
Sect  3.     How  the  value  of  the  Property 

Salved  Is  estimated  for  the  purpose  of 

calculating  Uie  amount  of  Salvage. 

Chap.  VI.— The  Apportionment  of  the  Salvage. 

Sect.  X.    In  what  proportions  the  Salvage  is 
apportioned  among  the  Persons  entitled. 
X.    Owners  of  Salving  Ships, 
a.    The  Master,  Seamen,  and   Ap- 
prentices. 


Chap.  VI. 

{cent.) 


3- 
4* 


Persons  assisting. 

Where  there  are  several  sets  of 
Salvors. 

5.    Officers  and  Seamen   of  Royal 
Navy  and  Coastguard. 

Sect  3.  By  whom  Salvage  may  be  appor- 
tloned  among  those  entitled. 

Sect  3.  What  Agreement  for  apportion- 
ment will  be  upheld. 

Sect  4.  In  what  proportions  Ship,  Freight, 
and  Cargo  contribute  to  the  Salvage. 

Chap.  VII.— What  conduct  forfeits  the  whole  or  part 
of  the  Salvage. 

Sect  X.    The  General  Rule. 

Sect.  a.    Misconduct. 

Sect-  3.    NegltG^ence  or  Unskilfulness. 

Sect.  4.    Fraud. 

Sect.  5.    Embezzlement 

Chap.  VIII.— What   remedies  the  Salvors  have   for 
securing  the  payment  of  the  Salvage. 

Sect  X.    What  the  Salvors'  remedies  are, 
irrespective  of  Statute. 
I.   Their  maritime  lien, 
a.    Their  right  to  retain  possession 
of  the  Property  saved. 
Sect.  a.    What  the  Salvors'  remedies  are 

under  the  Statute. 
Sect.  J.     How  far  payment  to  one  Salvor 
discharges  claim  of  others. 

Chap.  IX. — ^Wrecks  and  Casualties. 

Part  XIV. 

The  Master's  Bemedies* 

Chap.I.— The  Master's  remedies  before  "  The  Merchant 
Shipping  Act,  xSsV 

Chap.  II.~-The  Statutable  Provisions  as  to  his  remedies. 

Chap.  III.— The  Master's  remedies  since  "The  Mer- 
chant Shipping  Act,  X854,"  and  "  The  Admiralty 
Court  Act,  i86x." 

Sect.  X.    What  remedies  he  now  has. 
Sect  a.    The  Master's    maritime   lien  for 

Wages  and  Disbursements. 
Sect.  3.    Over  what  claims  the  Master's  lien 

has  precedence. 
Sect.  4.    What  will  cause  a  forfeiture  or 
reduction  of  his  Wages. 

Chap.  IV.— When  the  Master  may  sue  in  his  own  name. 

Chap.  V.— When  the  Master  may  sue  the  Owners. 

Part  XV. 

The  Master's  Iiiabilltles. 

Chap.  I. — Liability  of  Master  on  Contracts  entered 
into  for  the  Owners. 

Chap.  II.— Liability  of  Masters  for  Wrongs  done  by 
them  and  their  servants. 

Chap.  III. — Liability  of  Master  for  Injuries  caused  by 
PUot. 

Part  XVI. 

Master's  Liabilities  under  the  Customs 

Acta. 
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COMPRISING  THEIR  MEASURE, 
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Of  the  Inner  Temple,  Barrister-at-Law. 

Second  Edition, 
By  LUMLEY  smith,  of  the  Inner  Temple,  Barrister-at-Law. 
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Few  modem  text-books  have  a  higher  authority 
than  Mayne  on  Damages.  An  argument  is  seldom 
heard  in  the  courts  upon  a  question  of  the  measure 
of  damages  without  the  work  being  referred  to ; 
and  there  are  several  points  upon  which  there  was, 
at  the  date  of  the  first  edition  (1856),  either  an 
absence  or  a  conflict  of  authority,  and  upon  which 
the  views  advanced  by  the  author  have  since  been 
held  to  be  law  by  the  courts.  •  ...  It  is  fortunate 
for  the  reputation  of  the  work  that  so  good  an  editor 
has  been  found  for  it  as  Mr.  Lumley  Smith.  The 
additions  to  the  text  of  the  former  edition  are  dis- 
tinguished by  brackets.  Mr.  Lumley  Smith's  work 
has  been  well  done,  and  the  new  cases  are  skilfully 

incorporated Probably  there  is  no  other 

one  subject  upon  which  the  cases  reported  as  well 
as  unreported  so  frequently  present  the  same  diffi- 
culty of  extracting  from  complicated  statements  of 
fact,  special  in  their  character  and  not  likely  to 
occur  again,  the  legal  principles  involved  in  the 
decision,  so  as  to  be  available  for  guidance  in  other 
cases.  It  is  exactly  this  difficulty  which  makes  the 
subject  one  upon  which  a  good  text-book  such 
as  the  present  is  peculiarly  valuable." — Sdiciior^ 
Journal, 

"We  are  glad  that  this  useful  work  fell  into  the 
hands  of  so  capable  an  editor  as  Mr.  Lumley  Smith. 
It  is  always  a  great  advantage  gained  when  an 
editor  has  had  practical  experience  of  the  subject 
with  which  he  deals,  and  it  is  a  positive  gain  to  the 
law  when  busy  lawyers  can  find  time  to  do  well 
the  work  which  is  so  apt  to  fall  into  the  hands  of 
those  who  have  little  learning  and  less  practice. 
The  law  relating  to  damages  is  a  branch  of  our 
jurisprudence  peculiarly  practical  in  iu  nature  and 
highly  important  to  suitor»  and  the  profession  ;  it 
is,  moreovei;  surrounded  by  difficulties  which 
require  a  clear  explanation  before  they  become 
intelligible  to  the  ordinary  mind 

"The  concluding  chapter  (c.  19)  is  very  im- 
portant,  and  we  should  like  to  make  copious 
extracts  from  it.  It  deals  with  the '  powers  of  the 
court  or  judge  in  regard  to  damages.'  We  re- 
commend it  to  the  attention  of  our  readers,  as 
indeed  we  do  the  entire  work,  which  is  excellently 
executed,  with  an  entire  freedom  fixmi  verbosity, 
and  a  good  index."— Z.aw  Times. 


"  In  the  year  1856  Mr.  John  D.  Mayne,  a  gentle- 
man of  the  bar,  now  enjoying  a  very  extensive 
practice  in  the  Indian  Empire,  published  a  treatise 
on  the  Law  of  Damages.  Mr.  Mayne  conferred  a 
great  boon  on  the  profession  by  hb  labours,  and  for 
sixteen  years  his  book  has  been  regarded  with 
high  respect  in  Westminster  Hall.  In  the  ordinary 
course  of  things  such  a  lapse  of  time,  from  the 
natiu^  accretion  of  precedents,  would  have  created 
a  demand  for  a  new  edition,  but  in  the  particular 
department  of  law  investigated  by  Mr.  Mayne 
there  has  been  an  extraordinary  development  of 
principles,  exhibited  in  numerous  cases,  upon  which 
the  judges  have  expended  a  large  amount  of  time, 
industry,  and  learning.  Consequently,  the  publi- 
cation of  a  new  edition  is  not  praqature.  On  the 
contrary,  it  was  high  time  that  the  profession  should 
be  supplied  with  a  treatise  condensing  and  arranging 
the  matter  brought  into  existence  by  the  contnted 
cases  of  that  period.  It  is  perfectly  intelligible 
that  Mr.  Mayne's  absence  from  England  and  the 
toil  of  his  professional  career  have  prevented  him 
from  undertaking  this  duty  himself.  But  the  per- 
formance of  it  has  fallen  on  a  deputy,  whose  success 
in  the  discharge  thereof  might  fairly  have  been 
anticipated,  and  who  in  the  result  has,  we  think, 
not  disappointed  the  reasonable  expectations  formed 
concerning  him. 

"  Mr.  Lumley  Smith  has  evidently  been  actuated 
by  a  modest  desire  not  to  despoil  the  original  author 
of  well-earaed  fame.  He  has,  as  far  as  possible, 
retained  the  primary  fcMin  of  the  book,  and  has  dis- 
tinguished what  Mr.  Mayne  wrote  firom  what  be 
himself  has  written,  by  enclosing  an  the  later  matter 
in  brackets,  adding  a  brief  separate  duipter  oa  die 
assessment  of  damages  in  theG>urt  of  Chancery 
under  Lord  Caims*s  Act,  ai  ft  as  Vtct.  c  *j.  He 
has  also  cited  many  Scotch  and  Irish  caMs,  and  the 
leading  American  decisions  of  recent  date. 

**  One  word  with  regard  to  the  book  itself  wiU  not 
be  out  of  place.  It  is  well  printed,  in  an  excellent 
form,  and  of  a  convenient  size — no  small  considera- 
tions in  a  text-book,  which,  from  the  nature  of  its 
contents,  is  useful  rather  for  reference  than  for 
study.  Good  looks  in  a  book  set  off  its  intrinsic 
merits,  just  as  an  impoidng  appearance  adds  to  the 
dignity  and  influence  of  a  judge."— Z«iv  ypm^uai. 
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CAPE    OF    aOOD   HOPE. 


Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  Cape  of  Good 
Hope.    Vols.  I.,  II.,  &  III.    1868-70.    Royal  8vo.  6p. 


Vol.  IV,,  parts  i.  to  iiL     1873.  15J. 


Menzies'  (W.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  Cape  of  Good 
Hope.    Vol.  I .  and  VoL  II.,  parts  i.  to  iv.  £$. 

Vol.  III.,  parts  L  to  iv.  42J. 


In  i2mo.,  price  lOr.  6^., 

SELECT  THESES  on  the  LAWS  of  HOLLAUD  and  ZEEUND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and  intended 
to  supply  certain  defects  therein,  and  to  determine  some  of  the  more  celebrated 
Controversies  on  the  LaW  of  Holland.  By  Dionysius  Godefridus  van  der 
Keesel,  Advocate,  and  Professor  of  the  Civil  and  Modern  Laws  in  the  University 
of  Leyden.  Translated  from  the  original  Latin  by  C.  A.  Lorenz,  of  Lincoln's 
Inn,  Barrister-at-Law.  Second  Edition,  with  a  Biographical  Notice  of  the  Author 
by  Professor  J.  De  Wal,  of  Leyden. 

THE    KEW    JUDIOATUBE    ACTS. 

» 
In  preparation,  in  one  volume,  8vo., 

THE  SUPEEME  OOUET  OF  JUDICATURE  ACT,  1873, 

The  Supreme  Court  of  Judicature  Act  Amendment  Act,  with  the  rules  and  orders  thereon. 
£(lited,  with  Copious  Notes  and  a  fidl  Index,  by  William  Downes  Griffith, 
of  the  Inner  Temple,  Barrister-at-Law,  late  Her  Majesty's  Attorney-General  for 
the  Colony  of  the  Cape  of  Good  Hope. 


In  the  Press,  in  one  volume,  8vo. 

HALL'S  ESSAY  ON  THE  BIGHTS  OF  THE  CROWN 

and  the 
PRIVILEGES   OF  THE  SUBJECT 

3In  tf)z  ^ea  ^fiote^  of  tbe  laealm. 

First  Published  in  1830 ;  now  Reprinted  with  extensive  Annotations,  and  references  to 
the  Decided  Cases  and  later  Authorities  to  the  Present  Time,  with  Forms  in  use 
by  the  Board  of  Trade  in  dealing  with  Crown  Property.  By  Richard  Loveland 
LovELAND,  of  the  Inner  Temple,  Barrister-at-Law. 

TOGETHER  WITH  AN  APPENDIX,  CONTAINING 

I. — Lord  Chief  Justice  Hale's  '*  De  Jure  Maris." 
II. — The  Case  of  Dickens  v.  Shaw. 

III.— Mr.  Serjeant  Merewetiier*s  Speech  in  the  Court  of  Chancery,  Dec.  8,  1849, 
upon  the  Claim  of  the  Commissioners  of  Woods  and  Forests  to  the  Sea  Shore, 
and  the  Soil  and  Bed  of  Tidal  Harbours  and  Navigable  Rivers ;  the  Nature 
and  Extent  of  the  Claim,  and  its  effect  upon  such  Property.  {Reprinted  by  Uu 
kind  permission  a/H,  A.  Merewether,  Esq.,  Q.C.) 
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mebcanthiB  IiAw. 


In  one  volume,  demy  8vo.,  1866,  price  lot,  6^.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barristcr-at-Law. 


"  We  have  no  hesitation  in  saying,  that  we  think 
Mr.  Houston's  book  will  be  a  very  useful  accession 
to  the  library  of  either  the  merchant  or  the  lawyer." 
— Solicitorr  y»ttmal. 

"  We  have,  indeed,  met  with  few  works  which  so 


succesrfully  surmount  the  difficulties  in  die  way  of 
this  arduous  undertaking  as  the  one  before  us ;  for 
the  language  is  well  chosen,  it  is  exhaustive  of  the 
law,  and  is  systematised  with  great  method." — 
American  Law  Review, 


In   8vo.,    price    lor.   6</.,    cloth   lettered, 
A  REPORT  OF  THE  CASE  OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS. 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it ;  or  Illustrating  THE  DOCTRINE  OF  Com- 
mercial Fraud.    By  W.  F.  Finlason,  Barrister-at-Law. 

In  medium  8vo.,  187 1,  price  lOr.,  cloth, 

SALAMAN  ON  LIQUIDATION  &  COMPOSITION  with  CREDITORS. 

A  Practical  Treatise  on  Liquidation  by  Arrangement  and  Composition  with  Creditors, 
under  the  Bankruptcy  Act,  1869,  comprising  the  Practice  of  the  Office  for  the 
Registration  of  Arrangement  Proceedings,  as  to  Receivers,  Injunctions,  Meetings, 
Forms,  Bills  of  Costs,  Sections  of  the  Acts,  the  Rules  of  1870,  and  the  New  Rules 
of  187 1,  with  Index.    By  Joseph  Seymour  Salaman,  Solicitor. 

i2mo.,  1866,  price  lOr.  6</.,  cloth, 

A  TREATISE  ON  THE  GAME  LAWS  of  ENGLAND  &  WALES: 

Including  Introduction,  Statutes, .  Explanatory  Notes,  Cases,  and  Index.  By  John 
Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.  The  Fifth  Edition,  in  which  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  Gilmore 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 


In  royal  8vo.,  1867,  price  lOr.  6d,^  cloth. 


THE  PRACTICE  of  EQUITY  by  WAY  of  REVIVOR  &  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LOFTUS  Leigh  Pemberton,  of  the  Chancery  Registrar's  Office. 


"  Mr.  Pemberton  has,  with  great  care^  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  which 


will  probaUy  be  applied  to  future 
citor^  Jtmrnal, 


*Soii- 


In  8vo.,  1873,  pi^^  S*^**  cloth, 

THE    LAW    OF    PRIORITY. 

A  Concise  View  of  the  Law  relating  to  Priority  of  Incmnbrances  and  of  other  Rights  in 
Property.    By  W.  G.  Robinson,  M.A.,  Barrister-at-Law. 

"  Mr.  Robinson's  book  may  be  recommended  to  I  tioner  with  a  useful  supplement  to  larger  and  more 
the  advanced  student,  and  will  furnish  the  pracd*  I  complete  yrotks."-^ffUciiffrg'  youmeU. 
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ELECTION       L  A.TSr. 


^l**^l^i^^N»N*>^>l^^%^»  p^O^^NO^I^O^^^^fc^l^^N^N^W^i^^l^N^^^^N^M^^W 


In  crown  8vo.,  1874,  price  14/.,  cloth  lettered, 
A    MANUAL    OF    THE 

PMOTIOE   OF   PAELIAMENTAEY   ELECTIONS 

Throughout  Great  Britain  and  Ireland. 

COMPRISING 

THE  DUTIES  of  RETURNING  OFFICERS  and  their  DEPUTIES, 
TOWN  CLERKS^  AGENTS,  POLI^CLERKS,  &c., 

AND  THS 

l^fv  of  CUdton  i^yens^,  Cormirt  $mtic^^  ^  Pegal  fspients* 

WITH 

AN  APPENDIX   OF  STATX7TES  AND  AN  INDEX. 

By  henry  JEFFREYS  BUSHBY,  Esq.. 

One  of  the  Metropolitan  Police  Magistrates,  sometime  Recorder  of  Colchester. 


^^^i^i<^\^^^sm^m^*^0»^^mt^^mm^ 


FOURTH    EDITION, 
Adapted  to  and  embodying  the  recent  changes  in  the  Law,  including  the  Ballot  Act,  the 
Instructions  to  Returning  Officers  in  England  and  Scotland  issued  by  tbe  Home  Office, 
and  the  whole  of  the  Statute  Law  relating  to  the  subject. 

Edited    by    HENRY    HARDCASTLE, 

OP  THB  INNBK  TEMPLB,    BAKRISTBR-AT-LAW. 


"We  have  jast  recdved  at  a  veiy  opportuno 
moment  the  new  edition  of  this  useful  work.  We 
need  only  say  that  those  who  have  to  do  with 
electioaf  will  nnd  '  Bushby's  Manual  *  replete  with 
information  and  trustworUiy,  and  that  Mr.  Hard- 
castle  has  incorporated  aU  the  recent  changes  of 
the  law."— Zrtfw  Journal. 

"As  far  as  we  can  judj^e,  Mr.  Hardcastle,  who 


is  known  as  one  of  die  joint  editors  of  O'Malley 
and  Haidcastle's  Election  Reports,  has  done  his 
work  welL  .  .  .  For  practical  purposes,  as 
a  handy  manual,  we  can  recommend  the  work 
to  returning  officers,  agents,  and  candidates  ;  and 
returning  officers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wish  them  lo  understand  their  work." — Soli- 
citor^ younuU, 


A  Companion  Volume  to  the  above,  in  crown  8vo.,  price  &f.  cloth,  lettered, 

THE  LAW  AND  PBAOTIOE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1868,  the  General  Rules 

for  the  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland,  Forms  of 

Petitions,  &c.    By  Henry  Hardcastle,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Mr.  Hardcastle  gives  us  an  original  treatise  extremely  useful,  and  he  gives  all  the  law  and 

with  foot  notes,  and  he  has  evidently  taken  very  practice  in  a  very  small  compass.    In  an  Appendix 

considerable  pains  to  make  his  work  a  reliable  is    supplied  the  Act  and  the    Rules.      We    can 

?jide.     Beginning  with  the  effect  of  the  Election  thoroughly  recommend  Mr.  Hardcastle's  book  as  a 

etitions  Act,  x868,  he  takes  hij>  readers  step  by  concise  manual  on  the  law  and  practice  of  election 

step  through  the  new  procedure.     His  mooe  of  petitions."'*Z.aw  Times. 
treating  the  subject  of  *  particulars'  will  be  found 

Now  ready,  Volume  I.,  price  3cxr.,  and  Volume  II.,  Parts  I.,  II.,  and  IH.,  price  91., 

REPORTS   OF   THE  DECISIONS 

OF  THB 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARY   ELECTIONS    ACT,    1S68, 

BY  EDWARD   LOUGHLIN   O'MALLEY  and  HENRY  HARDCASTLE, 

Barbist  bbs-at-La  w. 
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SOME  RARE  LAW  BOOKS. 

[From  **  The  Albany  Law  Journal."] 

**  Law  books  are  not  generally  things  of  beauty.  There  is  nothing  particularly  grati- 
fying to  the  esthetic  department  of  the  human  organism  in  the  conventional  typography 
and  sheep-skin.  Some  of  our  publishers  give  considerable  attention  to  the  mechanical 
execution  of  their  books,  and  deserve  and  receive  a  good  degree  of  credit  therefor.  But, 
after  all,  their  labours  seldom  please  the  eye.  In  most  manced  contrast  to  even  the  veiy 
best  of  our  books,  are  a  series  of  law  books  that  have  been  recently  issued  by  Messrs. 
Stevens  &  Haynks,  of  London.  They  are  reprints  of  some  of  the  scarcest  of  the  Old 
English  Reports,  and  in  their  mechanical  execution  would  delight  the  heart  of  Aldus 
Manutius,  I'huanus,  or  any  other  admirer  of  elegant  editions.  The  black  letter  type  of 
the  originals  is  faitbfullv  reproduced,  the  curious  old-style  spelling  and  interchange  of 
letters  have  been  closely  followed,  while  the  rich  antique  calf  covers  are,  no  doubt, 
superior  to  anything  that  served  to  encase  the  original  Reports.  These  editions  have 
been  carefully  prepared,  and  some  of  the  volumes  have  been  enriched  with  notes  added 
in  MS.  to  some  copy  of  the  original  by  its  learned  owner  generations  ago. 

"This  enterprise  of  Messrs.  Stevens  8c  Haynes  is  a  matter  of  universal  interest, 
and  appeals  to  every  lover  of  elegant  books.  The  works  which  they  have  reproduced 
are  those  which  were  the  scarcest,  and  for  copies  of  which  the  most  exorbitant  prices 
were  demanded.     The  following  is  a  brief  description  of  the  matter  of  these  volumes." 


BELIiEWE'8  CASES,  T.  BICHABB  II. 


In  8vo.,  price  3/.  3^.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect*  ensembr  hors  les  abridgments  de  Statham,  Fitzherbert,  et  Brooke.  Per 
Richard  Bellewe,  de  Lincolns  Inne.  15S5.  Reprinted  from  the  Original 
Edition. 


"  No  public  library  in  the  world,  where  Englt<^h 
law  finds  a  place,  should  be  without  a  copy  of  this 
edition  of  1ie]Xewc."—Caf$ada  Law  yournai. 

"  We  have  here  a  /ae-simt'U  edition  of  Bellewe, 
and  it  is  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  is  a 
perfect  gem  of  antique  printing,  and  forms  a  most 
interesting  monument  of  our  early  legal  history. 
It  bclungs  to  the  same  class  of  wurks  as  the  Year 
Bouk  of  Kdurard  I.  and  other  similar  works  which 
have^  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls :  but  is  far 
superior  to  any  of  them,  and  is  in  this  respea 


highly  creditable  to  the  spirit  and  enterprise  of 
private  publishers.  The  work  is  an  important  link 
m  our  legal  histonr;  there  are  no  year  books  of  the 
reign  of  Richard  II.,  and  Bellewe  supplied  the  only 
substitute  by  carefully  extracting  and  collecting  aU 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form^that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  tnat  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  reign  of^  Richard  II., 
arranged  according  to  their  subject:»  in  alphabetical 
order.  It  is,  therefore,  one  of  the  most  mtelligible 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Law  Times. 


CUNNINGHAM'S   REPORTS. 

In  8vo.,  price  3/.  31.,  calf  antique, 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II. ;  to  which  is  prefixed  a  Proposal 
for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered  to  the 
Consideration  of  both  Houses  of  Parliament.  Third  Edition,  with  numerous 
Corrections.     By  Thomas  Townsend  Bucknill,  Barrister-at-Law. 

peace  and  prosperity  of  every  nation  than  good 
laws  and  the  due  execution  of  them.'  The  history 
of  the  civil  law  is  Uien  rapidly  traced.  Next  a 
history  is  given  of  English  Reporters,  beginning  with 
the  reporters  of  the  Year  Books  from  x  Edw.  III. 
to  I  a  Hen.  VI 1 1.^—being  near  aoo  yearst— aiid  after- 
wards to  the  time  of  tne  author.— OmumS*  Z.«v 


"The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 
of  England  clear  and  certain,'  gives  the  volume  a 
degree  of  peculiar  interrst,  independent  of  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  which  ought,  for  the  information  of 
every  people,  to  be  printed  in  letters  of  gold.  They 
arc  as  follows:  'Nothing  conduces  more  to  the 
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CHOYCE   GASES   IN  GHANCEBY. 

♦ 

In  8vo.,  price  2/.  2s,,  calf  antique, 

THE  PRAOTIOE  OF  THE  HIGH  OOUET  OF  GHANOERY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Releif  hath  been  there  had,  and  where  denyed. 

"  This  volume,  in  paper,  tyi>e,  and  binding  (like  '*  Belle  we's  Cases")  is  a  facsimile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other."— Caffa^a  Law  youmal. 

In  8vo.,  price  3/.  jx.,  calf  antique, 

SIR  G.  COOKE'S  COMMON   PLEAS  REPORTS 

In  the  Beigns  of  Queen  Anne,  and  Kings  G-eorge  I.  and  11. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre*s  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Law  books  never  can  die  or  remain  long  dead  an  old  volume  of  Reports  maybe  produced  by  these 

so  long  as  Stevens  and  Haynes  are  willing  to  con-  modem  publishers,  whose  good  taste  is  only  equalled 

tinu£  them  or  revive  them  when  dead.     It  is  cer-  by  their  enterprise." — Canada  Law  youmal, 
tainly  surprising  to  see  with  what  facial  accuracy 

BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo.,  1873,  price  4/.  4/.,  calf  antique, 

Brooke's   (Sir  Robert)  New  Cases   in  the   time  of  Henry  VIII.,  Edward  VI.,   and 

Queen  Mary,  collected  out  of  Brooke's  Abridgment,  and  arranged  under  years, 

with  a  table,  together  with  March's  (John)  Translation  ^/"Brooke's  New  Cases 

in  the  time  of  Henry  VIH.,   Edward  VI.,  and  Queen  Mary,  collected  out  of 

Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 

titles,  with  a  table  of  the  principal  matters.    In  one  handsoijie  volume.  8vo.  1873. 

Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  scries  of  Early  Reports." — Canada  Law 
youmal. 


"Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  misnaging  and  other 
errors  in  March's  translation  making  a  new  and 
corrected    edition    peculiarly    desirable,    Messrs. 


KELYNGE'S  (W.)  REPORTS. 

In  8vo.,  1873,  pncc  4^'  4^*>  calf  antique, 

Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  His  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.    In  one  handsome  volume.     8vo.     1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8vo.,  1873,  price  4/.  41.,  calf  antique, 

Kblyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  are 
added.  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed,  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  '^^  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-Law. 


"  We  look  upon  this  volume  as  one  of  the  most 
important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know 
of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of 
the  reports  or  of  the  treatise  embodied  in  the  volume 
now  before  us,  will  give  the  reader  some  idea  of  the 


good  service  rendered  by  Messrs.  Stevens  &  Haynes 
to  the  profession.  .  .  Should  occasion  arise,  the 
Crown  prosecutor  as  well  as  counsel  for  the  prisoner 
wiU  fina  in  this  volume  a  complete  vade  mecum  of 
the  law  of  high  treason  and  proceedings  in  relation 
thereto." — Canada  Lam  youmal. 


Other  VolumeB  are  in  Progress. 


k  HATHI8,  BELL  TABD,  TEl 

In  8vo.,  1867,  price  2ix.,  doth, 
OAI      TUC      PnUDAAi/C 


"  Perspicuous  statement  and  felicity  of  arrange- 
ment characterise  the  work  throughout.  .  .  .  From 
his  experience  as  a  liquidator  and  a  director,  our 
author  has  been  able  to  offer  a  woik  of  a  very 
practical  nature,  and  at  die  same  time  of  value  to 
the  profession/'— Zotv  MagoMint, 


A   tffEAT/SE   ON   THE   COMPANIES  ACT,    1862. 

With  Special  Reference  to  Winding-up,  for  the  purposes  of  Reconstruction  or  Amal- 
gamation  ;  with  Orders,  Forms,  and  Precedents.    Together  with  a  Supplement, 
containing  the  Companies  Act,  1867,  with  Notes,  and  a  Digest  of  Additional 
Cases.    By  G.  Lathom  Browne,  of  the  Middle  Temple,  Barrister-at-Law. 
The  Supplement  may  be  had  separately,  price  2s.  (xL,  cloth. 

"This  woik  is  exceedingly  well  done;  and  u 
just  such  a  one  as  solicitors,  directors,  officers, 
shareholders,  and  creditors  of  joint-stock  companies 
ought  to  possess  for  the  guidance  and  government 
of  their  amduct  in  regard  to  their  interests,  duties, 
or  obligations  in  the  company  with  which  they  may 
be  connected." — Motuy  Market  Review, 

BIBIiIOTHSCA  IiEGUK. 

In  i2mo.  (338  pp.)i  price  zr.,  cloth  lettered, 

A  CATALOGUE  OF  LAW  BOOKS. 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ;  with 
a  Supplement  to  January,  1874.  By  Henry  G.  Stevens  and  Robert  W. 
Haynes,  Law  Publishers  and  Booksellers ;  Exporters  of  Law  and  Miscellaneous 
Literature  ;  Foreign  and  Colonial  Literary  Agents,  &c  &c. 

In  royal  8vo.,  1872,  price  28f.,  cloth  lettered, 
AN  INDEX  TO 

TEN  THOUSAND  PRECEDENTS  IN  CONVEYANCING, 

and  to 

COMMON  AND  COMMERCIAL  FORMS. 

Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical  Nature ;  together 
with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870,  with  a  Schedule 
of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Duties  payable  on.  Probates 
of  Wills,  Letters  of  Administration,  Legacies,  and  Successions.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "The 
Law  of  Copyright  in  Works  of  Literature  and  Art" 

which  cannot  fail  to  be  of  practical  use,  but  has 
successfully  elaborated  the  work  designed  by  ccmi- 
bining  a  perspicuous  order  of  arrangement  witli  a 
most  exhaustive  table  of  contents,  and  most  co]nous 
references  to  precedents.  The  Index  is  arranged 
in  alphabetical  order,  with  subdivisions  of  an  analy* 
tical  nature,  the  latter  being  made  throuj^out  siw- 
servient  to  the  former. 


"  We  cannot  dose  this  review  of  Mr.  Copinger's 
publication  better  than  with  the  apt  quotation  with 
which  he  inaugurates  it :  '  Knowledge  is  of  two 
kinds ;  we  know  a  subject  ourselves,  or  we  know 
where  we  can  find  information  upon  it'"— ^«nr 
JoumaL 


Mr.  Copinger  has  not  only  designed  an  Index 


In  8vo.,  1 87 1,  price  5/.,  doth, 

THE  LAW  OF  NEGLIGENCE. 

Illustrated  by  the  Recent  Decisions  of  the  Courts  of  the  United  Kingdom  and  America. 
By  Robert  Campbell,  Advocate  of  the  Scotch  Bar,  and  of  Lincoln's  Inn, 

Barrister-at-Law. 

In  this  Essay,  the  Author  reviews  old  principles  in  the  light  of  recent  decisions ;  combining 
the  point  of  view  of  the  practitioner — noting  the  latest  phase  of  judicial  opinion  ; 
with  the  attempt  to  digest  and  harmonize  the  law,  so  that  (if  possible)  new  decisions 
may  seem  to  illustrate  old  and  familiar  principles,  or  that  the  extent  and  direction 
of  the  change  introduced  by  each  decision  may  be  correctly  estimated. 

"  I  would  also  refer  to  some  ingenious  remarks 
as  to  the  misapplication  of  the  term  *  grots  ne^ 
ligenct*  which  are  to  be  found  in  a  very  good  book 
--CampbeO's  Law  of  NegUgence."— Jvr.  JusHce 
WiUes  in  the  case  ^  "  Oppenkeim  v.  White  Umt 
Hotel  Co" 

"  We  presume  from  this  being  styled  the  first  of 
a  series  of  practical  Law  Tracts,  that  Mr.  Campbell 


is  about  to  devote  his  attention  to  other  sabjects, 
which,  frcHu  the  success  of  his  first  attempt  we 
shall  expect  to  see  him  elucidate  considerably.  If, 
however,  he  should  ever  find  time  to  expand  this 
tract  on  the  Law  of  NcgUgenoe  into  a  complete 
treatise,  we  shall  expect  to  find  it  one  of  the  most 
satisfactory  text-books  on  EngHsh  law."— >S«/aadl»rs' 
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AMERICAN    LAW    WORKS 

IMPORTED  BY 

STEVENS    AND    HATNES. 

^#*  Should  the  Profession  have  any  difficulty  in  procuring  any  of  the  following 
Books  through  their  usual  Bookseller^  application  to  STEVENS  &  Haynes  will  meet  with 
prompt  attention, 

ABBOTT'S  NEW  YORK  DIGEST. 

In  6  royal  8vo.  volumes.  Entirely  recast,  revised,  corrected,  and  consolidated.  A 
Digest  of  New  York  Statutes  and  Reports  from  the  Earliest  Period  to  the  Year 
1873.  Comprising  the  Adjudications  of  all  the  Courts  of  the  State,  together 
with  the  Statutes  of  General  Application.  By  Benjamin  Vaughan  Abbott 
and  Austin  Abbott. 


ABBOTT'S  (B.  V.)  TBEATISE  UPON  THE  U.S.  COUBTS 

AND  THEIE  FRAOTIOE : 

Explaining  the  Enactments  by  which  they  are  controlled ;  their  Organisation  and  Powers ; 
their  peculiar  Jurisdiction;  and  the  modes  of  Pleading  and  Procedure  in  them. 
Second  Edition.    Two  vols.,  royal  8vo.     187 1.    3/. 

Now  ready,  Volumes  I.  to  XI., 

THE     AMERICAN     REFOBTS. 

CONTAININO  ALL  CaSSS  OP  GbNBRAL  VaLUI^ 

DECIDED   BY  THE    COURT  OF  LAST  RESORT  IN  EVERY  STATE 

IN   THE    UNION 

The  Reports  of  the  Courts  of  Last  Resort  of  the  several  States  contain  cases  of 
great  general  importance,  and  which  are  always  considered  as  high  authority  by  the 
Courts  of  the  other  States,  but  they  are  buried  beneath  a  mass  of  practice  and  local 
cases  of  no  value  outside  of  the  States  in  which  they  are  decided. 

In  "  The  American  Reports  "  the  plan  is  to  give  all  cases  having  a  general  value, 
hereafter  decided  by  the  Court  of  Last  Resort  in  every  State,  unencumbered  by  Practice 
Cases  and  those  of  local  importance  only. 

AMERICAN  CONSTITUTIONS: 

Comprising  the  Constitution  of  each  State  in  the  Union,  and  of  the  United  States,  with 
the  Declaration  of  Independence  and  Articles  of  Confederation  ;  each  accompanied 
by  a  Historical  Introduction  and  Notes,  together  with  a  Classified  Analysis  of  the 
Constitutions,  according  to  their  subjects,  showing,  by  comparative  arrangement, 
every  Constitutional  Provision  now  in  force  in  the  several  States ;  with  References 
to  Judicial  Decisions,  and  an  Analytical  Index.  Illustrated  by  carefully  engraved 
fac-similes  of  the  Great  Seals  of  the  United  States,  and  of  each  State  and  Territory. 
By  Franklin  B.  Hough.    In  two  vols.,  price  7af.,  bound.    1872. 

THE  AMERICAN  LAW  REVIEW. 

A  Quarterly  Journal  of  American  Jurisprudence,  &c.     Price  6j.  each  number. 

The  principal  features  of  this  Review  are  treatises  upon  practical  or  theoretical 
points  of  law,  reports  of  leading  cases,  regular  digests  of  the  current  series  of  English 
Reports  and  of  the  principal  American  cases  from  the  courts  of  all  the  States,  brief 
critical  notices  of  new  law-books,  and  in  each  number  a  "  Summary  of  Events,"  where 
notes  of  decisions,  legal  intelligence,  and  professional  gossip  are  grouped  under  local 
headings. 

TELEGRAPH  GASES. 

Allen's  Reports  of  Telegraph  Cases  decided  in  the  Courts  of  America,  Great  Britain  and 

Ireland,  1851-72.    Royal  8vo.     1873.    35/.  law  calf. 
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AMERICAN   LAW  WORKS— confintied. 


In  8vo.,  1873,  pnce  15^.,  bound, 


MANUAL  OF  THE  LAWS  AND  GOUBTS  OF  THE 

UNITED  STATES, 

AND  OF  THE  SEVERAL  STATES  AND  TERRITORIES. 

By  Horace  Andrews,  of  the  New  York  Bar. 

This  book  is  a  complete  summary  in  convenient  form  of  the  Jurisdiction  of  all  the  Courts, 
and  of  the  Laws  of  the  United  States  and  all  the  other  States  and  Territories,  for 
the  use  of  Lawyers,  Notaries,  Commissioners,  Collecting  Agents  and  business  men. 


From  Thb  Timbs. 
"  Among  recent  publications  has  been  a  '  Manual 
of  the  Laws  and  Courts  of  the  United  States,'  and 
of  the  several  States  and  Territories,  with  a  Dic- 
tionary of  reliable  practising  lawyers,  edited  bv 
Mr.  Horace  Andrews,  A.M.,  of  the  New  York 
liar.  The  business  relations  of  the  two  countries 
are  extending  with  such  rapidity  as  to  render  a 
work  of  the  kind  tndi&pcnsable  for  use  on  this  side, 
and  the  task  seems  to  have  been  carefully  per- 
formed by  Mr.  Andrews.  It  will  not  only  serve  to 
prevent  contracts  being  entered  into  in  ignorance 
of  peculiar  local  statutes,  but  in  many  questions 
that  may  arise  will  save  the  delay  and  expense  that 


would  be  caused  by  the  necessity  for  correspon- 
dence ;  while  to  intending  settlers  also  it  will  be 
a  guide  with  regard  to  exemption  and  homestead 
laws,  rates  of  interest,  rights  of  married  ^  women, 
taxation,  and  other  points  bearing  on  their  future 


course." 
"The 


work,  we  are  told  in  the  Preface,  is  de- 
signed for  lawyers  and  business  men.  The  object 
appears  to  be  to  give  a  plain  statement  of  the  law, 
practice,  and  pnxxdure  of  the  courts,  without  the 
citation  of  authority,  so  as  to  be  a  guide  to  nonpro- 
fessional perM>ns.  It  must  prove  a  most  useful 
epitome,  for  it  contains  a  great  amount  of  varied 
informadon." — lutw  Times. 


FIRE  INSURANCE  CASES. 

Being  a  Collection  of  all  the  Reported  Cases  on  Fire  Insurance  in  England,  Ireland, 
Scotland,  and  America,  from  the  earliest  period  to  the  present  time,  Chronologi- 
cally arranged.  With  Notes  and  References.  By  Edmund  H.  Bennett. 
Vol.  I.,  covering  the  period  from  1729  to  1839;  Vol.  II.,  covering  the  p>eriod 
from  1840  to  1849.    Two  vols.,  royal  8vo.     1872-3.    Price  3/.  15^.,  law  calf. 


It  is  proposed  to  issue  a  collection  of  a//  tk^  casts 
on  Fire  Insurance  from  the  earliest  period  to  the 
present  time,  chronologically  arranged,  with  notes 
and  references,  by  Hon.  Edmund  H.  Bknnett. 
of  the  Boston  Bar.  The  Series  will  embrace  all 
the  reported  cases  in  England,  Ireland,  Scotland, 
and  America,  including  Canada  and  the  British 
Provinces.  The  opinions  of  the  Court  will  always 
be  given  in  full,  but  the  arguments  of  Counsel  and 
the  reporter's  statement  will  be  sometimes  con- 
densed.   New  head-notes  will  also  be  frequently 


introduced,  and  foot-notes  and  references  to  other 
Cases  added.  The  Court  by  which  the  Case  was 
determined,  and  the  volume  and  page  where  origin- 
ally reported,  will  distinctly  appear.  A  Table  of 
Cases,  both  of  those  reported  and  of  those  onlv 
cited,  with  a  fuU  Index,  will  be  found  in  each 
volume. 

The  volumes  to  complete  the  Work,  and  bringing 
the  Cases  to  the  present  time,  will  be  pubUshed  at 
an  early  period. 


Royal  8vo.,  1873,  P"ce  42J.,  law  calf, 

BIGELOW'S  INDEX  OF  OVEBBULED  GASES. 

The  attempt  has  been  made  in  this  Volume  to  collect  all  the  reported  cases  from  the 
earliest  period  to  the  present  time  which  have  been  revised,  overruled,  denied,  doubted, 
or  modified,  with  such  of  the  cases  explained  or  distinguished  as  were  deemerl  important; 
and,  for  the  accomplishment  of  this  purpose,  all  the  Reports  of  the  English,  Insh,  and 
American  Courts  have  been  examined,  and  for  the  most  part  page  by  page.  The  number 
of  cases  amounts  to  twenty  thousand. 

«  A  book  which  every  lawyer  will  find  it  useful  to  have  at  his  elbow." — 
Solicitors'  Journal, 


Royal  8vo.,  1872,  price  31/.  6</., 

A  TBEATISE  ON  THE  LAW  OF  ESTOPPEL, 

AND  ITS  APPLICATION  IN  PRACTICE. 
By  Melville  M.  Bigelow. 


8TKVCB8  *  HAiraS,  BELL  TABD,  TSKFLB  BAB. 


33 


AMERICAN   LAW  \N ORKS— continued. 


LIFE  AND  ACCIDENT  INSUBANGE  REPORTS. 

Vol.  I. — Containing  Reports  of  all  the  published  Life  and  Accident  Insurance  Cases 
determined  in  the  American  Courts  prior  to  January,  187 1.  With  .Notes  to 
English  Cases.  VoL  II. — Containing  all  the  Cases  adjudicated  on  in  the  American 
and  English  Courts  since  the  publication  of  Vol.  I. ;  together  with  the  prior 
leading  English  Life  and  Accident  Insurance  Cases.  Vol.  III.,  embraces  the  cases 
decided  since  January  1872,  and  also  all  the  Scotch  and  Canadian  cases  of  general 
interest,  and  such  of  the  English  and  Irish  rases  as  were  not  published  in  the 
second  volume.  The  Scotch  cases  are  as  valuable  as  they  are  inaccessible  to  the 
Profession  generally.  By  Melville  M.  Bigelow,  of  the  Boston  Bar.  Three 
vols.,  royal  8vo.     187 1-4.    Price  5/.  lor.,  law  calf. 

The  subject  of  Life  and  Accident  Insurance 
has  within  a  few  years  spmne  into  such  absorbing 
interest  in  the  Courts,  that  it  has  been  thought  that 
a  collection  of  the  Cases  upon  this  branch  of  the 
law  would  prove  acceptable. 


These  Cafes  decide  interesting  and  important 
questions  concerning  Suicide,  IiSurable  ln.:erest. 
Restrictions  upon  Residence  and  Travel,  Receipt 
of  Premiurn  after  Forfeiture,  Death  in  Known 
Violation  of  Law,  dec 


BINGHAM  (A.).    A  TREATISE  ON  THE  LAWS  OF 

DESCENT. 

8vo.     1870.     i/.  iix.  6(/.,  bound. 

BISHOP  ON  THE  LAW  RELATING  TO  mabpttcti 

WOMEN. 

Two  vols.,  royal  8vo.  [l/carly  ready. 


BISHOP'S  COMMENTARIES  ON  THE  CRIMINAL  LAW. 

Two  vols.,  royal  8vo.     Fifth  Edition.     1872.    3/.  i Of.,  cloth. 


Fifth  Edition,  1873,  t^o  volumes,  royal  8vo.,  3/.  iqt.,  cloth, 

COMMENTARIES  ON  THE  LAW  OF  MARRIAGE  AND 

DIVORCE. 

With  the  Evidence,  Practice,  Pleading,  and  Forms  ;  also  of  Separations  without  Divorce, 
and  of  the  Evidence  of  Marriage  in  all  issues.    By  Joel  Prentiss  Bishop. 

This  woric  has  been  thoroughly  revised.    The  new  matter  added  to  this  edition  is  in  amount  equal  to 
nearly  one-fourth  of  a  volume. 

BISPHAM'S  PRINCIPLES  OF  EQUTTT. 

A  Treatise  on  the  System  of  Justice  Administered  in  the  Courts  of  Chancery.  By  George 
Tucker  Bispham,  of  the  Philadelphia  Bar.    8vo.    31J.  6d, 

In  one  volume,  royal  8vo.,  1873,  price  35.r.,  cloth, 

BBOWNE  ON  THE  LAW  OF  TRADE  MARKS 

AND  ANALOGOUS  SUBJECTS 
(Firm  Names,  Business  Signs,  Goodwill,  Labels,  &c). 


BXTMP  ON  FRAUDULENT  CONVEYANCES. 

A  Treatise  upon  Conveyances  made  by  Debtors  to  defraud  Creditors,  containing  refer- 
ences to  all  the  Cases,  both  English  and  American.  8vo.  1872.  3i.r.  6^., 
bound. 


THE  CIVIL  CODE  OF  LOWER  CANADA. 

Together  with  a  Synopsis  of  Changes  in  the  Law,  References  to  the  Reports  of  the 
Commissioners,  &c.,  and  a  complete  Index.  By  Thomas  McCord,  Advocate. 
i2mo.    New  Edition.     1873.    ^s,  M,  bound. 
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AM ERIOAN  LAW  Y/ORKS—(o^^iniud. 

Royal  8vo.,  Fourth  Edition,  1873,  price  4ar.,  cloth. 

CURTIS'  TBEATISE  ON  THE  LAW  OF  PATENTS 

For  Useful  Inventions  in  the  United  States  of  America,  and  the  Remedies  for  their 

Infringement 

nSHER  (SAMUEL  S.).  BEFORTS  OF  CASES  ARISING 
UFON  LETTERS  FATEMT  FOR  INVENTIONS, 

Deteimined  in  the  Circuit  Courts  of  the  United  States.     184^71.    In  4  vols.,  royal  8vo. 

1870-72.     21/. 

HASLET'S  INTRODUCTION  TO  ROMAN  LAW, 

In  Twelve  Academical  Lectures.     i2mo.     1874.    js.6d, 

LEADING  CASES  ON  MERCANTILE  LAW. 

Fifth  Edition.    Enlarged  and  Improved. 

BEING  SELECT  DECISIONS  OF  AMERICAN  COURTS,  WITH  ESPECIAL 
REFERENCE  TO  MERCANTILE  LAW,  WITH  NOTES. 

The  whole  Work  has  been  thoroughly  revised,  and  largely  increased  by  the  introduction 
of  several  entirely  new  heads  of  practical  interest,  by  Hon.  J.  I.  C.  Hare  and 
Jno.  Wm.  Wallace.  In  2  vols.,  royal  8vo.,  of  nearly  1000  pages  each.  Price 
3/.  15X.,  law  calf. 

Among  the  many  Subjects  treated  of  and  fully  illustrated  in  this  Edition  are — 

Conveyances,  Voluntary  and  Fraudulent. 

Slander  and  Libel,  including  the  question  of  Mer- 
cantile Agencies. 

Infancy. 

Application  of  Payments. 

Bills  and  Notes. 

Form,  Time,  and  Mode  of  Communicating  Notice 
of  Dishonor. 

Negotiability  of  Instruments,  including  the  subject 
of  Coupon  Bonds,  &c. 

Power  of  one  Partner  to  bind  the  Firm. 

Real  Elstate  held  by  a  Commercial  Partner- 
ship. 


Apportionment  and  Tciminatiom   of  Powers    of 

Agents. 
Principal  and  Factor. 
Domicile. 
Guaranty. 
Antecedent  Debt. 
Discharge  of  Surety. 
Revocation  of  Wills. 
Licence. 

Judgment  of  other  States. 
Abandonment 

Constructive  and  Total  Loss. 
Insurable  Interest  and  Forfeiture  of  Policy,  &C.  &c. 


HiaH  ON  LEOAIj  BJBMEDIES. 


In  royal  8va    1874.    Price  35X.,  cloth  lettered. 

A  TREATISE  on  EZTEAOBDINASY  LEGAL  BEUEDIES. 

Embracing  MANDAMUS,    QUO   WARRANTO  and   PROHIBITION.     By 
James  L.  High,  of  the  Chicago  Bar. 


Hn.LTART)  (F.)  THE  LAW  OF  NEW  TRIALS,  AND 

OTHER  REHEARINOS; 

Including  Writs  of  Error,  Appeals,  &c.    Second  Edition.     Royal  8vo.    1872.    35J. 

HILLIARD  ON  THE  LAW  OF  SALES  OF  PERSONAL 

FROFERTT. 

Third  Edition.    Royal  8vo.     1869.    31X.  6^.,  doth. 

IDAHO  REPORTS. 

Cases  Argued  and  Adjudged  in  the  Supreme  Court  of  the  Territory  of  Idaho,  January 

1866  to  August  1867.    One  vol.,  8vo.     1867.    2/.  lor. 
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KENT'S  00MMENTABIE8  OK  AMERICAN  LAW. 


COMMENTABIES  ON  AMEBICAN  LAW. 

By  Hon.  James  Kent.    Edited  and  Revised  by  O.  W.  Holmes,  Junr.    12th  Edition. 

4  vols,  royal  8vo.     1873.    £^, 

In  the  present  edition  of  this  worle  an  attempt  has  been  made  to  bring  it  down  through  the  quarter  of 
a  century  which  has  elapsed  since  the  author's  death. 

The  great  weight  attaching  to  any  opinion  of  Chancellor  Kent  has  been  deemed  a  sufficient  reason  for 
not  attempting  any  alteration  in  his  text  or  notes.  To  insure  accuracy,  this  edition  has  been  printed  from 
the  eleventh,  and  then  carefully  read  with  the  sixth,  which  contained  the  author's  last  corrections.  The 
original  text  has  been  scrupulously  restorod,  except  that,  whenever  a  difference  between  the  proofs  and  the 
sixth  edition  has  occurred  m  a  citation,  it  has  been  corrected  in  the  proper  abbreviated  form.  In  thb  way  a 
laige  proportion  of  the  author's  citations  have  been  verified  ;  and  it  is  believed  that  the  present  revision, 
together  with  the  care  which  fonuer  editors  have  bestowed,  has  insured  their  accuracy. 

Royal  8vo.,  Vol.  I.,  price  32J.,  cloth, 

A  SELECTION  OF  CASES  ON  THE  LAW  OF 

CONTRACTS. 

With  References  and  Citations.     By  C.  C.  Langdell,  Dane  Professor  of  Law  in 

Harvard  University. 


"The  design  of  this  woxk  is  both  novel  and 
good."— -Jtf/K-f/^rr*  youmai. 
**  Mr.  Langdell  has  rummaged  the  vast  libraries 


of  English,  Scotch,  Irish,  American,  and  even  of 
French  Law,  in  order  that  he  might  present  their 
jewels  to  his  pupils.'* — Lavt  Journal. 


Royal  8va,  Vol.  I.,  price  3Sj.,  doth, 

leading  cases  on  sales. 

A  Selection  of  Cases  on  the  Law  of  Sales  of  Personal  Property.    With  References  and 
Citations.    By  C.  C.  Langdell,  Dane  Professor  of  Law  in  Harvard  University. 


"  We  have  before  noticed  Professor  Langdell's 
Selection  of  Cases  on  the  Law  of  Contracts.  The 
present  woric  is  on  the  same  plan. 

**  For  those  students  who  desire  to  know  what 
the  fundamental  principles  of  law  are,  and  the 
method  in  which  they  have  been  worked  out  and 
applied,  we  know  no  work  to  which  we  would 
sooner  reconunend  them. 

"We  have  said  that  these  books  were  mainly 


intended  to  be  useful  to  students ;  but  if  there  are 
any  practising  lawyers  who  still  have  the  time  and 
taste  to  'read  law,'  we  can  promise  them  that 
they  will  find  no  legal  study  more  delightful  than 
that  of  tracing  the  history  of  opinion  through 
the  pages  of  these  books.  ...  To  understand 
fully  how  good  these  books  are,  the  reader  must 
be  a  pretty  good  lawyer  UmaeU.^'^AmtrieaM  Law 
Xtvtew* 


MAY'S  LAW  OF  INSURANCE. 

In  royal  8vo.     1873.    3^->  cloth. 

The  Law  of  Insurance  as  applied  to  Fire,  Life,  Accident,  Guarantee,  and  other  non- 
Maritime  risks.    By  John  Wilder  May. 

MORSE  ON  ARBITRATION  AND  AWARD. 

The  Law  of  Arbitration  and  Award.    By  John  T.  Morse,  Jon.    8to.    35/.,  doth. 


NEBRASKA  BEFOBTS. 

Reports  of  Cases  in  the  Supreme  Court  of  Nebraska.    By  James  M.  Woolwo&tu, 

Cotinsellor-at-Law.    Two  vols.,  8vo.     1871-73.    5/. 


NEVADA  REPORTS. 

Reports  of  Cases  Determined  in  the  Supreme  Court  of  the  State  of  Nevada.   Eight  vols., 

8vo.     1865  to  1873.    24/. 

%*  These  Reports  contain  numerous  Decisions  upon  Mines  and  Mining  Claims, 

Rights,  &c. 
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NEW  YOBK  SUFBEME  GOUBT  BEFOBT& 

Reports  of  Cases  Argued  and  Determined  in  the  late  Supieme  Court  of  the  State  of 
New  York,  1842,  1843.  and  1844.  By  T.  M.  Lalor.  Being  a  continuation  of 
Hill  and  Denio's  N.  Y.  Reports.    One  vol.,  8vo.     1857.    30*. 

THOMPSON  ANP  COOKE'S  NEW  TOBE  SUPBEHE 

GOUBT  BEFOBTS. 

Vols.  I.  and  II.  now  Ready.    Price  35^.  each,  law  calf. 


NEW  YOBK. 

Reports  of  Cases  Argued  and  Determined  in  the  Superior  Court  of  the  City  of  New 
York.     By  J.  McSweeney.     i869-7a    Two  vols.,  8vo.    3/.  los,  ^ 

THE  CIVIL  CODE  OF  THE  STATE  OF  NEW  YORK. 

Reported  complete  by  the  Commissioner  of  the  Code.     8vo.     1865.     i&. 


OBEGON  BEPOBTS. 

Reports  of  Cases  Argued  and  Determined  in  the  Supreme  Court  of  the  Territory  of 
Oregon,  and  of  the  Sute  of  Oregon,  1853  to  1870;  and  Cases  in  the  Circuit 
Courts  of  Oregon.     1867  to  1872.    Three  vols.,  8vo.    9/. 

Sixth  Edition,  1873,  thoroughly  revised,  three  volumes,  royal  8vo.,  S^.,  doth, 

PABSONS  ON  GONTBAGTS. 


«« 


In  this  edition  the  whole  work  has  been  recast  and  thoroughly  revised ;  new  chapters  on  the  law  of 
Patenu,  Copyright,  Trade-marks,  and  Telegrams,  inserted :  additions  made  to  ahnost  every  section  ;  and 
more  than  tnirteen  hundred  recent  cases  quoted  from  or  cited.  Kveiy  eflbrt  has  been  made  to  render  the 
work  worthy  the  acceptance  it  finds  with  the  profession.  "'^«/A<^#  Ere/au  f  the  Sixth  Editmm. 


PABSONS'   (T.)  LAW  OF   SHIFFING  AND  THE 

FBAGTIGE  IN  ADMIBALTY. 

Two  vols.,  royal  8vo.      1869.      3^   Jr.  cloth. 


FABSONS'  (T.)  LAW  OF  MABINE  INSUBANGE  ANB 

GENEBAL  AVEBAGE. 

Two  vols.,  royal  8vo.     1868.    3/.  cloth. 

FASGHAL'S  DIGEST  OF  THE  LAWS  OF  TEXAS, 

Carefully  Annotated.     One  vol.,  large  8vo.     1866. 


PHILLIPS  ON  INSURANCE. 

A  Treatise  on  the  Law  of  Insurance  (Marine,  Life  and  Fire).    By  Willard  Phillips. 
Fifth  Edition.    In  two  volumes,  8vo.     1867.    Price  3/.  3^.,  cloth. 

In  royal  8vo.,  1872,  price  25^.,  cloth, 

THE  LAW  OF  AFFELLATE  FBOGEEDINGS, 

In  relation  to  Review,  Error,  Appeal,  and  other  reliefs  upon  final  judgments. 

By  T.  M.  Powell. 
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Fourth  Edition,  royal  8va,  1873,  3^'»  cloth  lettered, 

A  FEAGTIGAL  TREATISE  ON  THE  LAW  OF 
COVENANTS  FOB  TITLE. 

By  William  Henry  Rawlb.    Fourth  Edition,  revised  and  enlarged. 

In  the  preparation  of  this  edition  every  line  has  been  carefully  considered,  and  every  authority  rvcon- 
sulted.  Much  of  it  has  been  written  over, — in  particular,  the  mtroductionj  the  chapter  on  '*  me  usual 
covenants/'  on  the  covenant  against  encumbrances,  on  covenants  running  with  the  land,  and  as  to  their 
operation  by  way  of  estoppel  or  rebutter.  The  stibiect  of  the  measure  of  damages  has  been  considered 
separately,  and  a  new  chapter  has  been  added,— ^'  Tne  jurisdiction  of  equity  as  to  covenants  for  title."  It 
is  believed  that  the  treatise  now  correctly  represents  the  present  state  of  the  law  in  England  and  in 
America. 

In  two  volumes,  royal  8vo.,  1873,  pi^ce  TOf.,  doth, 

THE  LAW  OF  RAILWAYS. 

Embracing  Corporations,  Eminent  Domains,  Contracts,  Common  Carriers  of  Goods  and 
Passengers,  Telegraph  Companies,  Equity  Jurisdiction,  Taxation,  Constitutional 
Law,  Investments,  etc,  etc  By  Isaac  F.  Redfield,  LL.D.,  Chief  Justice  of 
Vermont    Fifth  EkUtion,  carefiUIy  revised  and  enlarged. 


schouler  (j.)  on  the  law  of  domestic 

relations; 

Embracing  Husband  and  Wife,  Parent  and  Child,  Guardian  and  Ward,  Infancy,  and 
Master  and  Servant    Second  Edition.     One  vol.,  royal  8vo.     1874.     38/. 


SGHOULEB  (J.).    A  TREATISE  ON  THE  LAW  OF 

FEBSONAL  FBOFEBTY. 

8vo.    1873.    35*-  <^o*^ 
JUDGE    STORY'S  WORKS. 


In  two  volumes,  royal  8vo.,  1873,  P"<^®  ^^'f  cloth, 

COMMENTARIES  ON  EQUITY  JURISPRUDENCE. 

As  administered  in  England  and  America.    By  Joseph  Story,  LL.D. 

Eleventh  Edition,  carefully  revised,  with  Notes  and  Additions,  by  F.  J.  Balch. 

• , . 

COMMENTARIES  ON  AGENCY. 

Eighth  Edition.     By  N.  St.  John  Grbbn.     35/.  cloth. 

COMMENTARIES  ON  BAILMENTS. 

Eighth  Edition.     By  E.  H.  Bennett,  Esq.     31X.  6d.  doth. 

COMMENTARIES  ON  PARTNERSHIP. 

Sixth  Edition.     By  John  C.  Gray,  Junr.     31/.  6d.  cloth. 


COMMENTARIES  ON  CONFLICT  OF  LAWS. 

Seventh  Edition.    By  Edmund  H.  Bennett.    35/.  cloth. 
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In  two  volumes,  royal  8vo.,  1873,  price  63/.,  cloth, 

GOMMEMTABIES  ON  THE  CONSTITUTION  OF  THE 

UNITED  STATES. 

With  a  Preliminary  Review  of  the  Constitutional  History  of  the  Colonies  and  States 
before  the  adoption  of  the  Constitution.  By  Joseph  Story,  LL.D.  In  two 
volumes,  royal  8vo.    Fourth  Edition,  with  Notes  and  Additions,  by  Thomas  M. 

COOLEY. 

STOBT  (W.  W.)  ON.  THE  LAW  OF  CONTRACTS. 

Fifth  Editian.     Revised  and  enlarged  by  E.  H.  Bbnnbtt.    Two  vols.,  Svo. 

THE  SOUTHERN  LAW  REVIEW 

Is  a  Quarterly  Magazine,  devoted  to  the  interests  of  the  Legal  Profession,  and  contains, 

in  each  number,  two  hundred  pages  of  reading  matter. 

The  Albany  Lxno  yournal  says :  **  The  *  Southern  Law  Review '  is  winning  a 
deservedly  good  reputation  by  the  excellence  of  its  contents,  and  the  ability  with  which 
it  is  conducted." 

~ 

A  TREATISE  ON  THE  VALIDITY  OF  VERBAL 

AGREEMENTS. 

As  affected  by  the  Legislative  Enactments  in  England  and  the  United  States,  commonly 
called  the  Statute  of  Frauds ;  including  also  the  effect  of  Partid  and  Complete 
Performance  and  the  sufficiency  of  the  Writing  in  Cases  where  Verbal  Agreements 
are  not  valid ;  together  with  other  kindred  matters ;  to  which  are  prefixed  transcripts 
of  the  various  Statutes  on  the  subject  now  in  force  in  both  Coimtries. 

By  Montgomery  H.  Throop.    Vol.  I.,  royal  8vo.    1870.    Price  35J.,  doth. 

TOWNSHEND'S  TREATISE  ON  THE  WRONGS  CALLED 

SLANDER  AND  LIBEL. 

And  on  the  Remedies  for  those  Wrongs.    By  John  Townshend,  of  the  New  York  Bar, 

Second  Edition.    1872.    38;.  doth. 


UNITED  STATES  GIRGinT  COURT  REPORTS. 

Reports  of  Cases  at  Law  and  Equity,  and  in  the  Admiralty,  Determined  in  the  Circuit 
Court  of  the  C.  S.  for  the  District  of  Maryland.  By  R.  B.  Taney,  Chief  Justice 
of  the  Supreme  Court  of  the  U.  S.  April  T.  1836  to  April  T.  1861.  One  voL, 
8vo.    35J. 


UNITED  STATES  DISTRICT  COURT  REPORTS. 

Reports  of  Cases  Argued  and  Determined  in  the  District  Courts  of  the  U.  S.  within  the 
Second  Circuit    By  Robert  D.  Benedict.     1865  to  187 i.    Four  vols.  Svo.    9/. 

*«*  Numerous  and  valuable  Decisions  concerning  Collisions  at  Sea  are  contained  in 
these  volumes.  The  Reports  in  all  the  U.  S.  District  Courts  contain  Decisions  in 
Admiralty. 


WASHINGTON  TERRITORY  REPORTS. 

Opinions  of  the  Supreme  Court  of  the  Territory  of  Washington,  1854  to  1864. 

One  vol.,  8vo.    2/.  lOr. 
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WHARTON'S  CRIMINAL  LAW. 

Seventh  and  Revised  Edition.     Three  vols.,  royal  8vo.     1874. 
Vol.  I.  Principles,  Pleading,  and  Evidence.  Vol.  II.  Crimes.   Vol.  III.  Practice. 

Price  £Sf  doth. 

A  TREATISE  ON  THE  CRIMINAL  LAW  OF  THE  UNITED  STATES.  By 
Francis  Wharton,  LL.D.,  Author  of  "  Conflict  of  Laws,"  **  Precedents  of 
Indictments  and  Pleas,"  "  Medical  Jurisprudence^"  **  Law  of  Homicides,"  &c. 

The  third  volume  of  this  editioa  is  substantially  new,  and  comprehends  an  independent  treatise  on 
Criminal  Practice.  The  chapters  on  Crimes,  which  in  prior  editions  were  spread  over  the  second  and 
third  volumes,  are  now  consolidated  in  the  second.  The  whole  work  has  been  thoroughly  revised  and 
re>writtcn,  and  upwards  of  &ix  hundred  pages  of  additional  matter  incorporated  in  the  text*  To  enable  this 
extension  to  be  more  readily  mastered,  the  topics  have  been  re-arranged,  devoting  (he  first  volume  to 
Principles,  Pleading,  and  Evidence ;  the  second  to  Crimes  ;  and  the  third  to  Practice. 

Recent  investigations  having  shown  that  the  chief  maxims  and  definitions  of  the  English  Criminal  Law 
have  been  largely  derived  from  the  Roman  and  Canon  Law,  has  led  to  the  introduction  in  this  edition  of  a 
new  feature — the  references  to  the  early  jurists  laying  down  and  illustrating  these  maxims  and  definitions, 
as  well  as  to  such  points  in  the  dissertations  of  ute  more  modem  jurists  as  may  be  consulted  with 
advantage.  In  making  frequent  references  to  these  authorities  there  has  been  no  relaxation  of  the 
vigilant  scrutiny  and  careful  analysis  due  to  the  adjudications  of  the  Anglo-American  Courts.  So  far  from 
this  bcine  the  case,  there  is  not  a  citation  in  the  former  texts  which  has  not  for  this  edition  been  verified, 
and,  as  (ar  as  known,  there  is  not  a  single  intermediate  reported  English  or  American  criminal  decision 
that  has  not  been  scrutinized  and  introduced.  Nor  is  this  all.  The  a^tiident  will  see  by  comparison  that 
the  text  has  been  so  subdivided  that  each  point  is  now  presented  in  Its  own  separate  analytical  place. 
That  the  labour  dius  applied  is  made  only  the  more  fruitful  b^  the  introduction  of  cognate  foreign 
jurisprudences,  will  be  conceded  by  all  who  will  examine  the  sections  devoted  to  Presumptions,  to  CasiuJ 
Connection,  to  Estoppel  by  Consent,  to  Omissions,  to  Conflict  of  Jurisdictions,  to  Qpnspiracy,  and  to 
Attempts.  The  treatise  now  covers  thh  whole  field  of  Criminal  Jtensarudence,  and  is  commended  with 
confidence  to  those  engaged  in  the  application  of  ouf  biminal  law,  whetner  as  practitioners  or  judges. 

Third  Edition,  1873,  ^^^  volumes  in  three,  price  5/.  15J.  6d.,  law  calf, 

WHARTON  AND  STILLf 'S  UEDIGAL 
JURISPRUDENCE. 

The  first  volttme  containing  a  Treatise  on  Mental  Unsoundness,  embracing  a  general  view 
of  Psychological  Law,  by  Francis  Wharton,  LL.D:  The  second  in  two  parts, 
embracing  the  topics  of  Foetus  and  New  Bom  Child,  and  Difference  of  Sex,  by 
Samuel  Ashhurst,  M.D.,  of  Philadelphia ;  Poisons,  by  Robert  Amory,  M.D., 
of  Brookline,  Mass.;  Wounds  and  Sign^of  Death,  by  Wharton  Sinkler,  M.D., 
of  Philadelphia ;  Psychological  and  Legal  Notes,  by  Francis  Wharton,  LL.D. 

'*  So  far  as  we  can  jucU^e,  the  woric  constitutes  a  most  complete  and  valuable  encyclopaedia  of  medical 
jurisprudence."— kS'tfAcii^v'  Journal, 

In  royal  8vo.,  1872,  price  36^.,  cloth, 

CONFLICT  OF  LAWS ;  OR,  PRIVATE  INTERNATIONAL 

LAW. 

Including  a  Comparative  View  of  Anglo-American,  Roman,  German,  and 
French  Jurisprudence.    By  Francis  Wharton,  LL.D. 

WHITING  (W.). 
WAR  POWERS  UNDER  THE  CONSTITUTION  OF  THE 

UNITED  STATES. 

With  an  Appendix  of  Cases.     Svo.     1871.    2 u.  cloth. 


WOTHEBSFOON'S  MANUAL  OF  THE  PRACTICE  AND 

PROCEDURE  IN  THE  SEVERAL   COURTS    HAVING  CIVIL  JURIS- 
DICTION IN  THE  PROVINCE  OF  QUEBEC.     i2mo.     1870.     I2j.  6(/. 


*/  Any  Foreign  Works  not  in  stock  can  be  supplied  Cif  in  print)  in  a 

few  weeks  from  date  of  order. 
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THE    LAW    OF    CORPOBATIONS. 


Jast  Published,  in  8vo.,  [irice  21s,,  doth, 

A     TREATISE    ON    THE    DOCTRINE 

OF 

ULTRA  VIRES: 

BBIMO 

AN   INVESTIGATION   OF  THE   PRINCIPLES  WHICH   LIMIT 
THE  CAPACITIES,  POWERS,  AND    LIABILITIES 

OF 

CORPORATIONS, 

AKO    MOBB    E8PBCIALLT    OF* 

JOINT    STGCK'XGMPANIES. 

BY" 

SEWARD    BRICE,    M.A.,    LL.D.,   London, 

Of  the  Inner  Temple^  Barrister -at- Law, 


"The  book  U  a  useful  compilation.  The  third 
chapter  deals  with  business  which  a  trading  cor- 
poration may  transact,  and,  although,  as  we  have 
said,  our  author  goes  backwards  from  ultra  vires 
to  intra  vires  instead  of  tracing  upwards  the  powers 
of  corporations,  he  u  clear  in  his  treatment  of  the 
cases,  and  his  chapter  on '  dealing  in  shares '  is  very 
well  written.  And,  again,  the  first  chapter  of 
Part  III.,  on  'the  user  of  special  powers  and 
privileges'  is  decidedly  good,  and  must  prove  ex- 
tremely usefuL"->ZrMi^  Timst, 

**  Mr.  Brice,  as  might  have  been  anticipated,  has 
found  the  doctrine  of  ultra  vires  a  very  slender 
thread  on  which  to  hang  his  book;  and  he  has 
wisely  abandoned  it  in  the  arrangement  of  his 
chapters,  which  follow  one  another  on  the  basis  of 
the  law  of  corporations,  special  prominence  being 
given  to  the  eflfect  of  the  doctrine  of  ultra  vires  on 
those  legal  entities.  When  the  reader  has  once  got 
over  the  prejudice  produced  by  Mr.  Brice's  strange 
enmity  with  his  subject,  he  will  find  him  a  guide  of 
very  great  value.  Much  information  on  a  difficult 
and  unattractive  subject  has  been  collected  and 
arranged  in  a  manner  which  will  be  of  great  assitf- 
ance  to  the  seeker  after  the  law  on  a  point  involving 
the  powers  of  a  company." — Laiw  Journal. 

"  This  important  work  is  dedicated  to  Sir  George 
Jessel,  the  Master  of  the  Rolls,  by  permission,  and 


constitutes  a  treatise  on  the  principles  which  limit 
the  capacities,  powers,  and  liabilities  of  corpora- 
tions, and  more  especially  of  joint-stock  compftaies. 
The  doctrine  of  ultra  vires  is  a  brandi  of  joint- 
stock  law  which  is  altogether  of  modem  origin. 
There  can  be  no  doubt,  with  the  growing  import- 
ance of  joint-stock  law,  ^is  book  must  widely 
recommend  itself  from  its  carefiil  and  exhaustive 
treatment  of  the  subject  with  which  it  deals."— 
The  BulUomst. 
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The  woric  b  divided  into  four  parts,  with 
various  chapters,  covering  everything  in  relation  to 
corporations  from  their  creation  to  their  dissolutioa. 
The  tables  of  cases  and  of  the  statutes  adduced 
occupy  twentyfive  pages,  in  alphabetical  ocder, 
and  the  index  takes  over  forty  more.  It  is  sa 
exceedingly  valuable  woric  at  this  time  when  the 
rights  and  powers  ef  corporations  are  nuitters  of  so 
much  interest  in  the  United  States,  as  well  as  in 
Great  Britain,  and  its  manifold  cases  furnish  ss 
interesting  reading  to  the  business  man  generally 
as  to  the  lawyer  6r  justice.  Ultra  Vires,— ^laterally 
in  law,  beyond  strength, — the  practice  of  corpora- 
tions going  beyond  their  powers,  their  legal  rigbti 
and  limitations,  their  contracts  and  their  agreemenB. 
their  credit  and  thdr  capital,  is  a  subject  which 
almost  every  man  in  the  community  has  a  direct  or 
indirect  interest  in  and  is  affxted  hj,**^Best0U 
{U.S.)  Journal  of  Commerce. 
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